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ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS 



TAYLOIÎ V. rXITED STATKS. 
(Circuit Court ot Appeals, Second Circuit. January 16, 1907.) 

No. 191. 

1. Altens— Immigration TjAws— Pebmittikg Aueïs's to Land ekom Ves.sel. 

ïhe provisions of Act Mareli .3, 1903, c. 1012, § 18, 32 Stat. 1217 lU. S. 
Comp. St. Supp. 190.5, p. 283], requiring officers of any vcssel brinjring an 
alien to tlie United States to "adopt due précautions" to i)revent the land- 
ing of any such alien at any tinie or place otlier than that de^ignated by 
the immigration ofHcers, and maliine any pt^rson in charge of a vessel 
liable to prosecution if lie «hall "land or permit to lanrt" any alien except at 
such designated time and place, are to be construed together, and the mas- 
ter of a ship cannot be held liaide for tlie unlawful landing ot an alien 
from his vessel, if he adopted tlue précautions to prevent it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Alieus, § 114.] 

2. Same— Construction of Statute. 

In Immigration Act March 3. 1903. e. 1012, § 18, 32 Stat. 1217 [U. S. 
Comp. St. Supp. 190.5, p. 283], whieh requires oiricers o£ vcsse!s to tai^e due 
précautions to prevent aliens from landing thorefrom, cxeeiit at the time 
and place designated by the immigration officers, the word "aliens" is 
used in its broad and full meaning, and is not restricted to alien imnd- 
grants, but includes as well aliens who are members of the ship's crew. 
While the master of a vessel is not required to prevent oliicers or mem- 
bers of bis crew vrbo are aliens from going ou shore in a port of the 
United States in every ciise, such section requires bim to take reasonalde 
précautions suited to the natiu'e of tlie case to prevent tliem from desert- 
ing and remainiug in this couidry. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Aliens, §§ 113, 114.1 

3. Same — Prosecution foe Violation — Evidence. 

The master of a vessel on trial for ]iermitting an alien tnember of his 
crew to leave his vessel in New Yorlî, in violation of Act ilarch 3, 1903, 
c. 1012, § 18, 32 Stat. 1217 [U. S. Comp. St. Supp. 190.5, p. 2831, was prop- 
erly allowed to be asked on his cross exaniination as a «-ituess whether a 
iiundier of othcr alien members of bis crew did not also désert in that port, 
as material to the question whether or not he took due précautions to 
prevent aliens from leaving the vessel, as required by the statute. 

4. WlTNESSES— CLATM OF TeIVILEGE — ReVIEW by ArPELLATE CoURT. 

The question whether a witness was privileged to refuse to answer a 
question on the ground that the answer might incriminate him is not be- 

3.52 F.— 1 
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fore an appellate court for review, where the wituess did not stand on his 
privilège, but answered tlie question. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesscs, §§ 
1053-1057.] 

Wallaee, Circuit Judge, dissenting. holds that Immigration Act Mardi 
S, 1903, c. 1012, § 18, 32 Stat. 1217 [U. S. Comp. St. Supp. 1905, p. 283], 
properly construed, bas no application to alien seameu wbo are bona fide 
members of a sLip's crew. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon a vprit of error to review a judgment of the Cir- 
cuit Court, Southern District of New York, entered May 21, 190C, on a ver- 
dict of "guilty" found by a jury after trial upon an iudictment for a misde- 
meanor, under section 18 of the Immigration Act of 1903 which provides (Act 
March 3, 1903, c. 1012, 32 Stat. 3217 [U. S. Comp. St. Supp. 1905, p. 283] : 

"That it sliall be the duty of tîie owners, offlcers, and agents of any vessel 
bringing an alien to the United States to adopt due précautions to prevent the 
landing of any such alien from such vessel at any time or place other than 
that designated by the immigration officers, and any such owner, officer, agent, 
or person in charge ol" such vessel who shall land or permit to land any alien at 
any time or place other than that designated by the immigration offlcers shall 
be deemed guilty of a misdemeanor, and shall on conviction be punished by a 
fine for eaeh alien so permitted to land of not less than one hundred or more 
than oue thousand dollars, or by imprisonment for a term not exceeding 
one year, or by both such fine and imprisonment" 

William G. Choate, for plaintiff in error. 

Henry L,- Stimson and Michael Byrne, for défendant in error. 

Before WALIyACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge (after stating the facts). Taylor was 
the captain of the Cunard steamship Slavonia, which arrived at her 
pier in New York City early in the morning of October 10, 1905, at 
the end of a voyage from Fiume, Hungary. At the time of her ar- 
rivai the place of landing designated under the statute by the immigra- 
tion officers for aliens landing from a vessel was Ellis Island. When 
the Slavonia was at Fiume, one Elias Ramadonawich, an alien, shipped 
on her as third cook in the steerage kitchen. He had previously served 
on an Austrian ship, and showed his previous shipping papers when 
he signed the articles of the Slavonia. He shipped for the round trip ; 
the terms of the articles being that he should not be paid oflf until he 
returned to Fiume. The amount of wages earned by him on his ar- 
rivai in New York was less than $6. 

At a quarter of 6 o'clock in the evening of October lOth, after finish- 
ing his day's work he reported to the head of his department that his 
work was finished, but asked no permission of him, or of any one else, 
to go ashore. He then went to his room and washed and dressed. 
After this, with two other members of the crew, he walked down the 
gang plank out on the pier and into West street. No one stopped him 
either on the gang plank or on the pier, or interfered in any way with 
his departure. So far as appears his record during the short time of 
his service was good. It was the rule of the ship that members of the 
crew whose records were good could go ashore after the day's work 
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was over; each department merely keeping enough of its force to do 
the necessary night duty. No ticket of leave or written permission 
to the seaman desiring to go ashore was issued, nor any means pro- 
vided to inform the watchman at the gang plank or on the pier wheth- 
er any of the crew seeking to go past him had permission to go ashore 
or not. It does not appear whether on the evening in question there 
was any watchman, but Ramadonawich saw none, and from defend- 
ant's statement of the rule or custom of the ship when in port hère it 
is not apparent that, if he had been there, it would hâve been his duty 
to make any inquiry befofe allowing any of crew to walk ofï the pier 
into the city streets. 

Ramadonawich never returned to the ship, so that his landing be- 
came, as defendant's counsel expresses it, "the ordinary désertion of a 
roving seaman in a foreign port." The immigration officers first learned 
of his présence in this country from a letter dated November 10, 1905, 
received from the superintendent of the Flatbush Poorhouse. An in- 
spector went in search of him, and found him (November 28th) in 
the MetropoHtan Hospital, where he had been for 16 days. Evidently 
it did not take long for him to "become a pubhc charge." 

The court instructed the jury that, under section 18, "if the captain 
of the ship does not use due précaution to shut off opportunity for 
* * * désertion and landing, due précaution to prevent the overt 
act which the alien does, then he would fall under the condemnation 
of the act." Elsewhere he instructed them : 

"It is his duty to exercise ttie care that any good business man in that 
occupation would exercise ; talce the précautions that such a man would take 
and see to it that men who are aliens and part of his crew, if allowed j go 
ashore, should he allowed to do so under such rules, discipline, and restraint 
as would tend to bring them back to the ship. Now, if the captain has done 
that he has done his whole duty, and that is the essential thing for you to 
grasp and say what would a typical business man in that occupation hâve done 
under those cireumstances." 

This seems to us an entirely fair and reasonable construction of this 
section. It gives force to ail the clauses of its single sentence, coupling 
the pénal provisions against permitting to land with the provisions 
requiring the adoption of due précautions against such landing, and 
thus making the test of offense committed, not the alien's mère landing, 
but the failure to adopt due précautions to prevent it. The statute 
certainly was not intended to make the owners, officers, and agents 
insurers against the escape of every alien who might be on board the 
vessel when she reached this port, and the language used does not re- 
quire so harsh a construction. The careful and prudent man, who 
can satisfy a jury that he adopted précautions reasonably adéquate 
to prevent the landing, need be under no appréhension that he incurs 
a penalty whenever an alien who has arrived in his ship steps ashore. 

There was évidence which is discussed in the briefs as to the déser- 
tion of seamen generally in the port of New York, as to granting 
shore leave, and as to the extent to which seamen can be confined to 
the ship. None of this need be considered hère. It deals with the 
question whether due précautions were taken, and that question was 
one wholly for the jury under proper instructions. 
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THe main contention of plaintiff in error is that tlie worcî "alien," 
in section 18, does not include seamen. The reasons why we do not 
lind this contention persuasive may be briefly stated : 

Uhe word "alien" is a broad one, with a définition whoUy unam- 
biguous and clearly understood by ail, lawyers and laymen alike. To 
warrant a construction wliich will restrict the meaning of sucli a word 
deliberately selected by tlie draftsman of a statute, there must be some- 
thing highly persuasive to show an intent not as far reaching as the use 
of such a word would import. The Suprême Court, in Holy Trinity 
Church V. U. S., 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226, con- 
struing an earlier immigration statute, found that certain broad lan- 
guage used therein should be given a restricted meaning, because of 
the "familiar rule that a thing may be within the letter of the statute 
and yet not within its spirit, nor within the intention of its makers." 
But, as was subsequently pointed out by the same court, such cases are 
few and exceptional, and only arise when tliere are cogent reasons for 
believing that the letter does not fully and accurately disclose the in- 
tent, for the "lawmaker is presumed to know the meaning of words 
and the rules of grammar." As in that case (U. S. v. Goldenberg, 1G8 
U. S. 95, 18 Sup. Ct, 3, 42 L. Ed. 394), so in this, the language of the 
act, interpreted in its ordinary sensé, "does not offend the moral sensé. 
Holy Trinity Church v. U. S., 143 U. S. 457, 12 Sup. Ct. 511, 36 L,. 
Ed. 226. It involves no injustice, oppression, or absurdity. U. S. v. 
Kirbv, 7 Wall. 482, 19 L. Ed. 278; McKee v. U. S., 164 U. S. 287, 
17 Sup. Ct. 92, 41 Iv. Ed. 437." 

It may safely be assumed that the surest guide to the intent of a lég- 
islative body will be found in the recorded action of that body itself. 
Examination of thèse so-called "immigration statutcs" discloses the fact 
that they hâve been frequently amended and recast, almost always in 
the direction of a more drastic exclusion. A review of some of thèse 
changes, following décisions of the courts which tended to relax the 
provisions of earlier acts, will be found in Re EHis (C. C.) 124 Fed. 
637. Turning, then, to the statute book, we find that section 18 of 
the act of 1903 (now under considération) substantially re-enacts part 
of section 8 of the act of Mardi 3, 1891. Act March 3, 1891, c. 551, 
26 Stat. 1085 [U. S. Comp. St. 1901, p. 1298]. In the earlier statute 
it was made the duty of officers of vessels to adopt due précautions to 
prevent the landing "of any alien immigrant." The later statute makes 
it the duty of thèse officers to prevent the landing "of any alien" (omit- 
ting the word "immigrant"). "Alien immigrant" is a less compre- 
hensive term than "alien," and, when it is deliberately discarded for the 
broader term, the change is highly significant. That the change was 
deliberate is also apparent. It was no single instance which might 
be accounted for by some clérical oversight. In sections 12, 13, 17, 
20 the term "alien" was substituted for the term "alien immigrant" 
found in earlier acts. See section 8, Act March 3, 1891 ; sections 1, 
2, 6, Act March 3, 1893; Act Oct. 19, 1888, c. 1210, 26 Stat. 666 
[U. S. Comp. St. 1901, p. 1294]. Significantly, also, the act refers, 
in section 2, to the "admission," not the "immigration," of the ex- 
cluded classes of aliens ; in section 3 to the "importation," not merely 
the "immigration," of prostitutes; in sections 4, 5, and 6 to "importa- 
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tion or migration" of contract laborers; in section 9 to the "bringing 
to the United States of any alien aftlicted with a loathsome or conta- 
gious disease" ; in sections 1? and 13 to the "arrivai of any alien" ; 
in section 19 to "ail aliens brought into this country in violation of law" ; 
in section 30 to "any alien who shall corne into the United States in 
violation of law"; in section 2-1 to "the right of any alien to enter the 
United States" ; and in section 38 to the permitting of any "person who 
disbelieves in * * * organized government * * * to enter 
the United States." Such action by Congrcss would seem to indicate 
an intent to use the word "alien" in its ordinary and comprehensive 
meaning. 

The diligence of counsel on both sides has submitted excerpts from 
the reports of committees and the debates in Congress upon this act 
while on its passage. It is sufificient to refer to them without quoting. 
They clearly indicate that Congress was satisfied that the use of the 
Word "immigrant" had given rise to a construction of the earlier acts 
which rendered them inadéquate to accomplish their purpose, and made 
it necessary to adopt the broader term "alien." 57th Congress, Ist 
Sess., 9 Sen. Rep. No. 2119 ; Congressional Record 57th Congress, 
Ist Sess. vol. 35, pt. 6, p. 57G4; .57th Congress Ist Sess. H. R. Rep. 
No. 982; Congressional Rec. 57th Congress, Ist Sess. p. 5?(j3 ; Con- 
gressional Record, 9 Sen. R. No. 2119, p. 137; Congressional Record 
57th Congress, Ist Sess. p. .581G; 57th Congress, Ist Sess. 9 Sen. Rep. 
No. 2119, p. 135 ; 67th Congress, Ist Sess. Sen. Rep. No. 2119, pp. 
152, 130; 57th Congress, 2d Sess. 37; Congressional Record, pt. 1, 
pp. 135, 136. In view of such an illumination as to the intent of 
Congress, the mère circumstance that the title is "An act to regulate the 
immigration of aliens into the United States" is immaterial. 

The reasons urged by plaintifif in error for construing the section so 
as to read "aliens, other than bona fîde members of a ship's crew," may 
next be considered. It is suggested that the crew of a vessel cannot 
properly be held to be "brought to the United States" by such vessel, 
because the word "bring" is used in the sensé of "import." Cunard 
Co. V. Stranahan (C. C.) 134 Fed. 318. \Ve do not see why seamen, 
who upon arrivai become "importations" by leaving the ship and enter- 
ing into the gênerai body of résident population, are not "brought" 
hère by the vessel as much as its passengers are. 

It is next suggested that the statute, if held to cover seamen, would 
be so harsh and oppressive that it cannot be supposed that Congress 
would hâve passée! such an act ; and it is argued that every time an 
alien seaman or oiïïcer went ashore to report to his ship's owner, or to 
the consul, or to the customs authorities, the master would be liable to 
fine and imprisonment. This puts an unreasonable construction on the 
act. The offense is failure to provide due précautions against landing. 
It could not be held that there was any such failure where a trusted and 
apparently trustworthy ofilcer or seaman was thus engaged temporarily 
on shore about the ship's business. Where a Chinese exclusion act 
made it a misdemeanor for the master of a vessel "to land or permit 
to be landed" any Chinese labore.r, it was held that Chinese seamen 
would hâve the "right to be on shore temporarily, and not otherwise 
employed than in the business of the vessel during her stay in port." 
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In re Moncan (C. C.) 14 Fed. 44. See, also, In re Ah Kee (D. C.) 32 
Fed. 519, In re Jam (D. C.) 101 Fed. 989. 

Référence is made to U. S. v. Burke (C. C.) 99 Fed. 895, and Moffit 
V. U. S., 128 Fed. 375, 63 C. C. A. 117, as holding that the term "ail 
aliens" did not include seamen. The opinions in both thèse cases show 
clearly that the conclusion of the court was induced by the circumstance 
that the statutes down to that date (1891) were directed only against 
the admission of "alien immigrants" ; but, as we hâve seen, the présent 
act is textually, and apparently intentionally, of broader scope. 

Attention is called to various sections of the act providing that the 
master shall deliver to the customs officers lists or manifesta, which 
shall State as to each alien his name and sex, whether he has a ticket 
to final destination, and whether the alien has paid his own passage ; 
that ail aliens arriving by water shall be listed in convenient groups, 
and each head of a family given a tag or ticket of identification; and 
that the immigration officers may temporarily remove the aliens so list- 
ed for examination. And comment is made on the absurdity of requir- 
ing the captain with ail the officers and crew of a foreign ship, man- 
ned wholly by aliens, to list and tag themselves and proceed to Ellis 
Island leaving the ship without any persons in charge even to watch 
her, much less to work and navigate her. Thèse difïiculties, however, 
are more apparent than real. When a vessel brings to this country 
aliens, who, by coming aboard as passengers under no contract to re- 
turn, hâve advised the captain that upon arrivai they expect to leave 
the ship permanently and disappear into the gênerai body of the popu- 
lation, he must take the steps to assist the immigration officers which 
thèse sections require ; but where he is not thus advised, as in the case 
of a seaman of his crew who has signed articles for return voyage, he 
will discharge his fuU duty if he adopts due précautions to prevent 
that alien from effecting a landing which will defeat the objects of 
the statute by enabling him to become a part of the national popula- 
tion without having first been passed by the examining officers. 

We find no error in the refusai of the court to allow testimony as to 
the practice of the immigration office, and as to its recommendations 
touching further législation. Departmental construction is of value 
only in construing ambiguous provisions of statute, but we find no 
ambiguity in section 18. Nor do we find merit in the contention that 
the testimony was insufficient to support the verdict. In the case of 
an alien who had been a permanent member of the crew for years, 
proud it may be of his ship, and loyal to her flag, careful never to 
abuse any privilège of shore leave, it might be sufficient to let him 
go and come as he pleased while the ship was in port; but the same 
latitude in the case of an unknown alien of some other nationality than 
the ship, who was no sailorman, but merely a scullion or a waiter, 
might well be found to constitute a failure to adopt due précautions. 
The question was properly submitted to the jury under a charge which 
carefuUy instructed them in ail essential points and which was not ex- 
cepted to. There was no error in refusing a request to instruct them 
further that they might consider whether refusai of shore leave would 
tend to increase or diminish désertions. That was not the question 
for them to décide. They were substantially instructed that they could 
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not convict, uniess they found that there was précautions which a rea- 
sonable man would hâve adopted, but which the captain failed to take. 
The last request made on behalf of défendant (they are not numbered) 
merely stated this proposition in another form. 

Upon cross-examination the défendant was asked whether during 
the trip of the Slavonia then under considération, and during her stay 
in New York October lOth to October 17th, 23 other alien seamen be- 
sides Ramadonawitch did not désert the ship. Counsel objected to 
this as immaterial, and because an answer would require défendant to 
incriminate himself as to other crimes. Objection was overruled, and 
exception reserved. The question of privilège is not before this court, 
since the witness did not stand on his privilège, but answered the ques- 
tion. Morgan v. Halberstadt, 60 Fed. 592, 9 C. C. A. 147. The tes- 
timony was clearly relevant to the main issue in the cause, namely, 
whether during the stay of the Slavonia in this port Capt. Taylor was 
adopting due précautions to prevent the landing of aliens f rom his ship. 
Information as to ail the circumstances would certainly be helpful to- 
wards a conclusion, and there is no provision of law which would 
require the exclusion of such testimony on the theory that it tended 
to show the commission of other offenses against the same statute. 
Packer v. U. S., 106 Fed. 906, 46 C. C. A. 35, 

The judgment is affirmed. 

WALLACE, Circuit Judge. I dissent from the judgment of the 
court. I think the statutory provision under which the défendant was 
indicted is not to be construed as embracing sailors who are bona fide 
members of a ship's crew. It is true the section penalizes the landing 
of "any alien," and the term, read without référence to the context, or 
the history of the législation of which it is a part, or the well-known 
objects of this législation, is broad enough to include a sailor. It is 
also broad enough to include the ambassador of a foreign government 
to our own, who cornes hère by vessel to enter upon the duties of his 
post. 

The act of March 3, 1903, îs a collocation and revision of several 
pre-existing laws of Congress, some of which relate to the exclusion 
from the United States of objectionable immigrants, and others, to the 
importation of aliens who were under contract to perform labor or 
services. It is entitled "An act to regulate the immigration of aliens 
into the United States." In the earlier acts those relating to the ex- 
clusion of objectionable immigrants usually employed the term "alien 
immigrants." In those relating to the importation of contract laborers 
the term "foreigners" or "aliens" was used, possibly because such 
laborers might corne either as immigrants — that is, with the purpose of 
acquiring a permanent résidence hère — or they might come as tem- 
porary sojourners, remaining only to perform the particular engage- 
ment which they had entered into; and the term "foreigners" or "al- 
iens" was sufficiently broad to include both classes. In the revision of 
1903 the short and comprehensive term "aliens" was used throughout, 
as well in the provisions particularly relating to immigrants, as in those 
relating to contract laborers. In codifications and revisions changes 
of phraseology for the sake of brevity or consistency are frequently 
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made, and should not be construed as iiitended to make a radical change 
in the previous laws, unless the language plainly contemplâtes the in- 
tention to make such a change. Tavlor v. Delancev, 2 King's Cases, 
143, 151 ; Chancelier Kent, in Goodell v. Jackson,' 30 John. (N. Y.) 
693, 11 Am. Dec. 351 ; United States v. Dauphin (C. G.) 20 Fed. (125. 

There are two provisions, and only two, in the act of 1903, making 
it a misdemeanor for the master of a vessel to land aliens. One of 
thèse is section 8. This provision originated in section 4 of the act of 
February 28, 1885, to prohibit the importation of contract laborers, and 
made it a misdemeanor to knowingly land or permit to be landed "any 
alien laborer, mechanic or artisan" who previous to bis embarkation 
was under contract... Section 4 was re-enacted in the act of Mardi 3, 
1891 (section 6), in somewhat différent language, whereby it was made 
a misdemeanor to bring into or land in the United States "any alien 
not lawfuUy entitled to enter." That act enumerated the aliens who 
were not entitled to enter as belonging to two classes only, immigrants 
or contract laborers. Obviously section 8 of the présent act is merely 
a reproduction of the former laws, which apply only to thèse two class- 
es of aliens. The other provision (section 18) , under which the plaintiff 
in error was indicted, is less comprehensive than section 8. The mis- 
demeanor thereby created consists in perniitting to land without due 
précautions to prevent it, "any such alien frôm such vessel," as is men- 
tioned in the previous sections of the act and particularly in section 13. 
Section 13 provides that ail aliens arriving by water shall be listed in 
convenient groups, and each list be verified by the oath of the master 
of the vessel that he believes : 

"That no one of sakl aliens is an idiot, or insane pei'son, or iiaupor, or likely 
to beeonie a public eliarge, or is sufl'ering from a loatlisome or dangerous con- 
tagious disease. or is a person who bas beeu convicted of felouy or otlicr crime 
invQlving turpitude, or a ])olygainist, or an anarcbist, or not under promise, 
express or implied, to perforni labor in the United States, or a pro.îtitute." 

The offense consists in landing or permitting to land any alien "at 
any place other than that designated by the immigration officers." Sec- 
tion 16 rhakes it thè duty of the immigration officers to inspect ail such 
aliens as are mentioned in section 13, and empowers them to "order 
a temporary removal of such aliens for examination at a designated 
time and place," and this is the only provision of the act authorizing 
the désignation of any "time or place" by the immigration officers. 

Section 18 is a part of section 8 of the act of 1891, which only ap- 
plied to aliens who are immigrants, but as it uses the term "any aliens," 
instead of the term "any alien immigrant," it should be construed as 
applicable not only to alien immigrants, but to ail aliens of the previ- 
oùsly enumerated classes. Even if it were not by its terms applicable 
only to "sUcli aliens," those mentioned in the preceding sections, it 
would be by implication, because it is to be read with ail the provisions 
of the act in pari materia. This is not only a gênerai rule of statutory 
interprétation, but it is one which is especially applicable to a général 
code or statutory revision. As to thèse the ruk of construction is that 
the enactment is intended to forni one System of statutory laws con- 
temporancous in time, and ail the sections dealing with the same sub- 
ject-matter are to be construed as one statute. The accepted canons 
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oî interprétation of ail statutes require every part of the act to be taken 
into view for the purpose of ascertaining the législative intent ; restrict 
gênerai expressions whenever nccessary to niake ail the parts har- 
monize and give an intelligible effect to each ; and limit the application 
of gênerai ternis so as not to lead to injustice or an absurd conclusion. 
U/S. V. Terra Cotta Vases iC. C.) 18 Fed. 508; Case of Chinese 
Merchant, 13 Fed. 605; Carlisle v. U. S., 16 Wall. 153, SI L. Ed. 426. 

Section 2 is devoted to a prcliminary enumeration of the classes of 
aliens who "shall be excluded from admission into the United States." 
This enumeration is somewhat more in détail than that contemplated 
by the provisions of section 13, but does not necessarily include any 
aliens who do not come intending to réside in the United States, and 
does not mention sailors. There is not a provision in the act which 
indicates any intention to embrace sailors in the classes of aliens to be 
excluded, otherwi.'^e than by the mère use of the terni "aliens." Many 
of the provisions in which the classes are referred to by this com- 
prehensive term are such as would be absurd, if they were intended to 
apply to sailors. Section 13 is an illustration, and it can hardly be 
seriously argued that hère Congress intended to require the niaster of 
the vessel to give each seaman a ticket to identify himself and his 
faniily, and then to require the niaster to swear that he believes that 
no one of his sailors is an idiot or a prostitute. 

Thèse considérations would sufFice to lead to the conclusion that sec- 
tion 18 does not by reasonable construction include sailors under the 
gênerai terni "any aliens" ; but they are reinforced because at the time 
of the enactment it was perfectly well understood that the alien exclu- 
sion laws did not apply to sailors. This had been so decided in United 
States v. Sandrey (C. C.) 48 Fed. 550, and in United States v. Burke 
(C. C.) 99 Fed. 895. 

In the latter of thèse cases the court said : 

"Thèse statutes do not contemplate the exclusion of crews of vessels whicli 
lawfully trade in our ports, and they do not, in spirit or in letter, apply to sea- 
meii eugaged in either ealllng, whose home is on the sea, who are hère to-day 
and gone to-niorrow, who conie on a vessel into the United States with no pur- 
pose to réside therein, but with the intention when they couie of leaving àgain 
on that or sonie other vessel, for the port of shipment or some other foreign 
port in the course of her trade. To hold that thèse statutes apply to aliens 
coniprising the bona flde crews of vessels engaged in commerce between the 
United States and foreign countries would lead to great injustice to suclj 
vessels, oppression to their crews, and serious injuries to commerce." 

The Attorney General of the United States had forniulated an opin- 
ion on the subject to the same effect, and had so advised that depart- 
nient of the government charged with the administration of the alien 
exclusion laws. He said : 

"That, although it was true that Congress had not excepted them (seamen) 
from the express langunge of thèse statutes, in tlu; practical administration 
of thèse laws they hâve always been exceiited, and their inclusion în the class 
of alien immigrants would lead to conseciuences so destructive to Ipgitimate 
commerce, that such inclusion could fnirly be regarded as beyond the intention 
of Congress." 23 Op. Atty. Gen. 521. 

In view of the décisions of the fédéral courts whenever the question 
had been presented, the opinion of the chief law ofïicer of the govern- 
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ment, and tîie construction which had been placed upon the pre-ex- 
isting législation by the administrative officers of the government, the 
circumstances that in the revision no change was made specifically 
enlarging the class of prohibited aliens se as to include sailors, is sig- 
nificant that Congress had no intention of including them. 

The majority opinion adopts a construction of the statute which lias 
not hitherto been supposed possible by the head of the Immigration 
Bureau. In bis last ofïïcial report, that of 1895, the Commissioner 
General of Immigration recommends that législation should be adoptée! 
"to check violations of the immigration laws by professed seamen, 
and imposing a penalty upon masters for signing other than bona fidc 
seamen upon their crew lists." 

The majority opinion, in order to obviate the hardship and incon- 
venience which would resuit if alien seamen are included in the statute, 
attempts to mitigate thèse conséquences by giving a m^ore libéral in- 
terprétation to the term "landing" than is permitted by the language 
of the section. The opinion virtuallly déclares that, if seamen are al- 
lowed to go ashore under such rules, discipline, and restraint as would 
tend to bring them back to the ship, they are not "landed," within the 
meaning of the section. According to the accepted meaning, the act of 
landing is "setting on shore ; coming on shore." Giving the language 
of the section its ordinary meaning, it is none the less an offense to 
land a sailor that he has been landed under précautions which will in- 
sure his return to the ship. If sailors are included in the statute, it 
seems plain that they cannot be permitted to go ashore by the officers 
or the owner of a vessel, and any failure to take sufficient précautions 
in that behalf is a violation of the section. I cannot agrée to such a 
latitudinarian construction of the statute for the purpose of eliminating 
its objectionable features and fortifying the argument that Congress in- 
tended to include sailors. 

Congress either intended to include sailors under the gênerai term 
of aliens, or it did not. The majority opinion is based merely on the 
employment by Congress of the broad term. If Congress by the use 
of this term intended to include sailors, it intended to include the officers 
of the ship ; and the commanders of nearly ail the foreign steamships, 
as well as the officers of foreign naval vessels upon a visit hère, would 
be included in the term. 

I think the conviction of the plaintifï in error proceeded upon a 
wrong interprétation of tlie statute, and that it should therefore be 
reversed. 
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RICIvEY LAND & CATTLE CO. T. MILLER & LUX* 

(Circuit Court of Appeals, Nintlx Circuit March 4, 1907.) 

No. 1,366. 

1. Watebs and Wateb Courses— Ibeigation—Rights of Appbopeiators— 

Incobporeai. Hereditaments. 

The riglit of an appropriator of tbe water of a stream, for tlie purpose 
of irrigation, to tiave ttie water flow in tlie river to tbe liead of its dltcti, 
Is an incorporeal hereditament appurtenant to the ditch and coextensive 
with the owner's right to the dItch itself. 

[EA. Note. — For cases in point, see Cent Dig. vol. 48, Waters and Water 
Courses, § 15.] 

2. Same— Qtjieting Title. 

A suit to quiet title to a water right for Irrigation purposes, and to 
détermine the iandowner's rlgUt to divert the waters from a stream for 
Buch purposes, Is in the nature of an action to quiet title to real estate. 

3. Same— Right to Sue— Venue— Acts Paetly in Différent States. 

Where complaiuant claimed title by prior appropriation to a certain 
part of the flow of a river to irrigate its iands in Nevada, and alieged 
that sucb rights were being Interfered with by défendant, an appropriator 
of the waters of the same stream in Califoruia, of wbich state défendant 
was a résident, complainant was eutitled to sue to quiet its title to such 
water right in tbe fédéral courts sittlug in Nevada. 

4. Same. 

ïbe Jurisdiction of the Nevada court was not defeated by the fart that 
défendant set up in its answer and eross-bill that it bad an appropriation 
of water from the same stream in California for the purpose of irrigat- 
ing Iands lu that state. 

5. Courts— State and United States Courts— Pbiority of Jueisdiction. 

Where a fédéral court sittiiig In Nevada acquired jurisdiction of a suit 
to quiet title to an appropriation of water from a stream in that state as 
agiunst delendant, a résident of California, such jurisdiction would be 
maiutained as against subséquent siaiilar actions brought by défendant for 
the same purpose in the California state courts. 

[Ed. Note. — For cases in point, see Cent Dig. vol, 13, Courts, { 1345. 

Pendency of action in state or fédéral court as ground for abatemuut in 
the otUer, see notes to 47 C. C. A. '205, 73 C. C. A. 52i.J 

6. Same — Injunction — Actions in State CouRn's. 

Kev. St § 720 [U. S. Comp. St 1001, p. 581], prohibiting the granting 
of au injunction by a fédéral court to stay a proceeding in a state court 
does not prevent a fédéral court having first acquired jurisdiction of the 
parties aud subject-niatter of an action from restraiuing tbe parties from 
resorting to proceedings in a state court having concurrent jurisdictioQ 
which would defeat or impair the fédéral eourt's jurisdiction. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 13, Courts, i§ 1418- 
1430.] 

T. Lis Pendens— PuRCHASE Pendente Lite— Effect. 

Where détendant corporation acquired its property and water rights In 
controversy from R. after suit to quiet title to complainant's water riji' (s 
In Nevada, as against R., bad been begun in the fédérai court of Nevu<ia, 
and after R. bad answered therein and the court had acquired full juris- 
diction over both tbe subject-matter and R., the corporation was a pen- 
dente lite purchaser, and bound to abide the judgment in such suit 

Appeal from the Circuit Court of the United States for the District 
of Nevada. 

For opinion below, see 146 Fed. 574. 

♦Rehearing denled May 20, 1907. 



12 152 FEDERAL REPORTER. 

Walker river is a stream flowing from withiu tlie stiite of Culifornia eastiprly 
into tlie State of Nevada. Toward its source it divides iiito two brancbes, 
kiiowii as the East and West Forks. The junetion Js in the state of Nevada. 
The appellant and the appellee are each incorporated. the former having its 
résidence in the state of Califoriiin. aud the lattcr in t!;',' f-tate of Nevada. 0:\ 
tho :10th of Jime. 1002. tlie apiiellee filed its bill of coniijlaint in the Circui'. 
Court of the United States for the District of Nevada against Thomas 11 
Kickey and many other persons. Service of process was had upon Rickey 
who thereafter appeared and answered. By said bill of complaint it was 
alleged, among other thins's, that coniplainant therein (tlie appellee hère) 
was then, and for a long time p]-ior thereto had been, the owner aud seised 
in fee, and in actual possession, of certain lanrts situated in the county of 
Lyon, state and district of Nevada, particularly describing them ; that Walker 
river is a natural stream and water course which flows, and from time immé- 
morial bas flowod. to, over, upon, and through the said lands, which said 
lanfls include the banks, bed, and stream of said river; that at divers times. 
In said bill set forth, the complainant, its grantors and predecessors in intor- 
est, had first appropriated and diverted from said river portions of the waters 
thereof, amountiiig in ail to a flow of 943.2!) cubie feet of water per second, 
and had carried the same to and upon certain lands, and used the same for 
the irrigation thereof, and that said complainant was then the owner by sueh 
appropriation of certain interests in the waters of said river; sueh interests 
belng particularly set forth and enumerated. It was then furtber alleged 
that Rickey and other défendants in the suit had diverted the waters of said 
Walker river at divers places above the lands of the complainant, and above 
the points at which complainant so diverted said water, and that a large 
portion of the water so diverted by the défendants in said suit was never re- 
turned to , the ■ stream, and that sueh défendants were eontinuing the diver- 
sions aforesaid, and had thereby deprived, and were dopriving, such coniplain- 
aivt of a large portion ' of said water to which it was so entitled ; that each 
of said diversions so niade by such défendants was without right, but that 
they had diverted said watfr, and were so diverting the same, under claim of 
right so to do, adversely to the coniplainant ; that by such diversions complain- 
ant had been and was being deprived of sufflcient water to irrigate its said 
lands, and was thereby rendered unable, and so long as said diversions were 
continued would be unable, to irrigate sueh lands, which it had thcretofore 
been accustomed to irrigate, and was thereby rendered unable, and would be 
unable, properly or suecessfuUy to cultivate the same, or to raise crops tbere- 
on. And it was further alleged that if said défendants, or either of them, 
had any right to divert any water from the said river, such riglits, and each 
of them, were subséquent and snbordinate to the aforesaid appropriations so 
niade by complainant and its grantors and predecessors. The prayer was that 
the détendants in said suit, including liickey, be eujoined and restrainod 
from diverting any water from Walker river in subversion of the rights of 
<x)mp!ainant. 

Subsequently, on the lôth day of October, 1904, the Rickey Land & Cattle 
Company commenced an action in the superior court of tue county of Mono, 
state of Calitornia, against the appellee and a large uumber of other per- 
sons, by fding a complaint in said court, whereby it was alleged, among other 
thiugs, that the said company was, and had been siuce the Oth day of August, 
1002. the owner, in possession, .and entitled to the possession of certain lands 
conveyed to it by Thomas B. Rickey, ail situated in the state of Cadfornia, 
and that the same constitued an entirc coutiguous body of land, over, through, 
and upon which flowed, and from time immémorial had flowed, a braneh or 
tributary of Walker river called the "West Fork," and that said lands and ail 
thereof were, and from time immémorial had been, riparian to said stream, 
aud situated along and bordering thereupon; that the said company was the 
owner, in iwsséssion, and entitled to the possession of such lands, and had the 
right to divert and appropriate ail the waters of said West Fork of Walker 
River, and its tributaries in the state of Galifornia, to the extent of a con- 
stant flow of 1,575 cubic feet of water per second. It was further alleged that 
the défendants in said action, and each of them, including the appellee herein, 



EICKET LAND & CATTLE CO. V. MILLEK & LUX. 13 

claimed some riglit, title, and intovest adverse to the said Rickey Laiid & Cat- 
tle Company in and to said constant flow of 1,075 cubic teet of water per 
second, or some part or portion tliereof ; tliat said riglit, title, and interost so 
claimed by such défendants, and eaeb of tliem, including tbe appellee, in and 
to said water, was without riglit, and tbat ail claims of tlieiu, and each of 
them, to tbe waters of said West l''ork of said Wnlkev Kivor were subordinale 
and sul)ji'Ct to tbe ownersbip of said conipany, and its alleged rigbt to divert 
and ai)propriate from said West Fork of Walker River a constant flow of tlio 
iuuoiiut of water specified. ïbe prayer was that tbe Rickey Land & Cattle 
Coui])any be decreed to be tbe owner of tlie amount of water specified, and 
entitled to tbe use aud enjoyinent of tho sanie, and tbat appellee and tbe 
otber défendants tberein be subordinated to tbe interests of tbe said company 
in tbe flow of the waters of said West Fork of Walker River. 

On tbe sanae day, October 15, 1904, tbe Rickey Land & Cattle Comjiany 
eommenced anotber action of llke eliaracter in tlie sajue court, involving 504 
cubic feet of water in tbe East Fork of Walker River, claimed unde.r similar 
riglits, and it was alleged that ail of sucb rights were snperior to the rights 
of défendants tberein, including appellee, whatever tbey might be. 

Tbe bill of eoniplaint liereiu sets fortb ail thèse faets and proceedings, and 
further sliows tbat, after appellee bad flled its bill of complaint in tbe Circuit 
C'onrt of tbe United States for tbe District of Nevada, and aller Rickey bad 
appeared and flled bis answer tberein, be (Rickey), on August G, l!tO(i, or- 
ganlzed and incorporateil the Rid^ey Land & Cattle Company, and conveyed 
to it ail the lands and water rights thereafter claimed by it in the two actions 
eommenced in the superior court of Jlono county. in tbe stato of Cnlifornia. 
Then folîows tbe allégation: "Tbat tbe issues tendered by said comp'aints in 
said two actions so brought by the défendant herein as plaintiff against your 
orator, and said otber persons are, so far as concerns your orator, tbe same 
issues wbicb were tendered by the. said bill of complaint of your orator so 
flled in tliis court, so far as the same related to tbe défendant. Thomas B. Rick- 
ey, in said suit." , The prayer is tbat tbe défendant be eujoined from prosecut- 
ing eitber of tbe actions convinenced in Mono county, state of California, 
agfunst the complainant, and for gênerai relief. 

The cause having been heard iipon the bill and certain affidavits filed in dé- 
fense, a temporary restraining order was directed to issue, and the appeal is 
from the action of tbe court in this regard. 

Tbe record contains a supplemental cojnplaint by tbe Pacific Livo Stock 
Conipany, sliowlng tbat it bas sncccedod to the interests of tbe appellee, but 
such complaint serves no essential purpose in the présent controversy. 

James F. Peck and Charles C. Boynton, for appellant. 
W. C. Van Fleet and W. B. Treadwell {Frohman & Jacobs and 
Frank H. Short, of counsel), for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts). Let us 
inquire, first, touching the nature of the suit instituted by the appellee 
as complainant, against Rickey and others, in the Circuit Court of 
the United States for the District of Nevada, June 10, 1902, for the 
incjuiry will settle the jurisdiction of the court to proceed in that cause, 
and in one aspect will détermine its authority to grant the relief de- 
manded in this cause. In the course of the incjuiry, it is important that 
we first ascertain the nature of the subject-matter of the cause. 

Says the court in the case of Lower Kings River Water Ditch Co. 
V. Kings River & Fresno Canal, Co.,. 60 Cal.'^'tOS: 

" 'A water course consista of bed, banlîs and water.' Angell on AVatcr Cours- 
es, § 4. Tbe right of iilaintiff, as stated in its complaint, to hâve tbe water 
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flow in tlie river to the head of its ditcli, is an Incorporeal hereditament ap- 
pertaining to its water course. Granting tliat plaintiff does not own the cor- 
pus of tlie water until it sliall enter its ditch, yet the right to hâve It flow In- 
to the ditch appertains to the ditch. Real property consista of land, that 
which is afllxed to land, and that wliich is incidental or appurtenant to land. 
Civil Code, 058. If the water course, consisting of tlie bed and banks of the 
trench, and of the water therein, be real property, the right to hâve water flow 
to it is incidental and appurtenant thereto." 

So in Construction Co. v. Ditch Co., 41 Or. 309, 215, 69 Pac. 455, 
458, 93 Am. St. Rep. ÎOI : 

"If the riparian owner grants a right to divert the water and convey it away 
to and upon the lands of the grantee, the grant becomes an easement appurte- 
nant to such lands, which becomes thereby the dominant estate, and the grant 
an incorporeal hereditament. If title be acquired by prescription, the estate 
and the right are the same." 

So, also, in Wyatt v. Larimer & Weld Irr. Co., 33 Pac. 144, 18 Colo. 
398, 36 Am. St. Rep. 280, Mr. Justice Goddard, speaking for the 
court, says: 

"That a valid appropriation of water from a natural stream constitutes an 
easement in the stream, and that such easement is an incorporeal hereditament, 
the appropriation being In perpetuity, cannot well be disputed." 

And, after citing Washburn on Easements and Servitudes, and 
Angell on Water Courses, proceeds: 

"ïhe right acquired to water by an appropriator under our System Is of the 
same charaeter as that defined by the foregoing authoritles as nn Incor- 
poreal hereditament and easement. The consumer under a ditch posses^es a 
llke property. He is an appropriator from the natural stream, through the 
intermediate agency of the ditch, and has the right to hâve the quantity of 
water so appropriated flow in the natural stream, and through the ditch, 
for hls use." 

And, generally, it is held that: 

"The right of the prier appropriator to hare the water flow in the stream 
to the head of his ditch is an incorporeal hereditament appurtenant to his 
ditch, and coextensive with his right to the ditch itself." Willey v. Decker, 
73 l'ac. 210, 225, 11 Wyo. 496, 100 Ani. St. Rep. 939 ; Smith v. Deuniff, 60 Pac. 
398, 24 Mont. 20, 81 Am. St. Rep. 408. 

Or, putting it in another form, that: 

"A right to divert and use the waters of a stream, acquired by appropria- 
tion, is a hereditament appurtenant to the land for the benefit of which the ap- 
propriation is made." Oonant v. Deep Creek & Curlew Yal. Irr. Co., 66 Pac. 
188, 23 Utah, 627, 90 Am. St. Rep. 721. 

See, also, Simmons v. Winters, 21 Or. 35, 27 Pac. 7, 28 Am. St. 
Rep. 727 ; Hindman v. Rizor, 21 Or. 113, 27 Pac. 13 ; Bear Lake & 
River Waterworks & Irrigation Co. v. Ogden City, 8 Utah, 494, 33 
Pac. 135 ; Tucker v. Jones, 8 Mont. 225, 19 Pac. 571 ; Sweetland v. 
Olsen, 11 Mont. 27, 27 Pac. 339 ; Cave v. Crafts, 53 Cal. 135. 

So it follows, as a déduction from thèse principles, as was said in 
the Conant Case, that : 

"An action, therefore, to quiet the title and détermine and to establish the 
right to divert and use water for such purposes, is in the nature of an action 
to quiet the title to real estate." 
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Under the bill there is the assertion of a valid appropriation of the 
waters of Walker river, for use upon lands in Nevada which are 
specifically described, and which the complainant owns, and the further 
averment that the défendants claim a right of diversion and appropri- 
ation adverse to that which complainant has acquired ; and the prayer 
is, in efifect, that défendants be restrained from the exercise of their 
alleged right to the injury of complainant. Could there be a plainer 
case of an attempt to quiet title to the appropriation itself ? Although 
the right to hâve the water of Walker river flow frora above down to 
and within the complainant's canals and ditches, for use upon its 
lands, is an incorporeal hereditament, it is, nevertheless, under the 
foregoing authorities, appurtenant to the realty in connection with 
which the use is applied. It savors of, and is a part of, the realty it- 
self. The suit, therefore, in its purpose and effect, is one to quiet 
title to realty. Complainant's diversion being in Nevada, and the use 
being upon realty situated in Nevada, and the suit being one concern- 
ing or pertaining to that realty, it is necessarily local in character, and 
was properly instituted in the state of Nevada. See Conant v. Deep 
Creek, etc., Company, supra. The proposition seems so clear that it 
is scarcely necessary to cite other authorities in its support. And it 
is equally clear that the courts of one state are without jurisdiction 
to hear and détermine suits instituted in another for the adjustment of 
adverse claims respecting the légal title to realty, and which pertain 
to the realty as the subject-matter of the controversy. 

There has been much discussion of the légal principle that, as to 
certain causes arising partly in one jurisdiction and partly in another, 
the right of action will be entertained in either jurisdiction. The prin- 
ciple is that, where two material facts are necessary to give a good 
cause of action, and they take place in différent jurisdictions, the cause 
may be said to hâve arisen in either jurisdiction. Numerous authori- 
ties are cited in support of this principle, among which are the fol- 
lowing : 

"When an action Is founded upon two things In différent counties, both ma- 
terial to the maintenance of the action, it may be brought in the one county 
or the other." Com. Dig. "Action," N, 11. 

"Where an injury has been comuiitted in one county to real property situate 
in another, or wherever the action is founded upon two or more material facts 
which took place in différent counties, the venue may be laid in either." 1 
Saund. PI. & Ev. 413. 

"Supposing the foundation of the action to hâve arisen in two counties, I 
think that, where there are two facts which are necessary to coustitute the 
offense, the plaintiflf may, ex necessitate, lay the venue in either." Ashurst, 
J., in Scott V. Brest, 2 Term R. 238. 

And: "When matter in one county is dépend ing upon the matter in the 
other county, there the plaintiff may choose In which countj' he will bring 
his action." And : "If a man doth not repair a wall in Essex which he ought 
to repair, whereby my land in Middlesex is drowned, I may bring my action 
in Essex, for there is the default; or I may bring it in Middlesex, for there 
I hâve the damage." Buhver's Case, 7 Coke, 1. 

So, in Barden v. Crocker, 10 Pick. (Mass.) 383, in an action brought 
in the county where the property was damaged for diversion of water 
in another, it was held that the action could be maintained in either 
county. So, also, in the case of Foot v. Edwards, Fed. Cas. No. 4,908, 
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an action for damages for an in jury to the mill property of the plain- 
tiff situated in Massachusetts, that the action could be maintained in 
Connecticut, where the water was diverted to the injury of the mill. 
And again, in the case of Rundle v. Delaware & R. Canal, 1 Wall. 
Jr. 275, Fed. Cas. No. 13,139, an action was sustained in New Jersey 
"for damage donc to plaiiitiff's realty in Pennsylvania." Thèse au- 
thorities pertaiu to actions at law. 

The gênerai doctrine of the common law is that an action for injury 
to real property, as trespass, or case for nuisance, is local, and must 
be commenced within the county or district in which the land lies. 
Watts' Administrators v. Kinney, 33 Wend. (N. Y.) 484. This seems 
to be controlled, however, by the rule above referred to, that, where 
an act bas been coinmitted in one jurisdiction which causes injury to 
realty in another, a suit may be brought in either. In further sup- 
port of the latter proposition, Mr. Gould is authority. He says: 

"If, however, a tortious act conimitted in one coxinty occasions damage to 
land or auy otlier local sub.iect situa te in another, an action for tlie injury 
tlms occasioned may be laid in either of the two eonntles, at the choice of the 
party injured. Thus. if, hy the diversion or obstruction of a water course in 
tlie county of A., damage is done to lands, tnills, or other real property in 
the county of B., the partv injured may lay his action in either of those two 
counties." Gould, PI. p. 305, § 108. 

In case of nuisance, however, where it is sought to abate the nuisance 
by injunctive process, it is requisite that the suit bç instituted in the 
jurisdiction where the nuisance is maintained, because it is said the 
remedy is quasi in rem, and must act upon the thing itself which is 
causing the damage. This was held in the case of Stillman v, White 
Rock Manufacturing Co., Fed. Cas. No. 13,446 (33 Fed. Cas. 83). 

There is but little c[uestion that the sanie rule as to venue in the com- 
mencement of suits in equity will apply as in actions at law. It is of 
primary importance, however, that a cause in equity exist, for, unless it 
does, the suit cannot be maintained anywhere. A suit may be local or 
transitory, as well as an action at law ; and, if a suit pertains to or is 
concerning realty as the direct subject-matter of the inquiry, like an 
action at law in ejectment, it must be cornmenced in the jurisdiction 
where the realty is located. But if jurisdiction rests ripon an équitable 
cause, such as multiplicity of suits, irréparable injury, spécifie perform- 
ance, rescission, or the like, the suit need not necessarily be local. It 
may be transitory as actions are transitory, and if the appropriats con- 
ditions are présent, the suit may be brought, as actions may be brought, 
in either jurisdiction, and is therefore governed by the same principle. 
But, as we hâve heretofore determined, the présent suit is one affecting 
realty, and was therefore local, and for this reason the venue was prop- 
erly laid in the state of Nevada. 

It is well determined that : 

"In a case of fraud, of tru,st, or of contract, the .iurisdiction of a court of 
cliancery is sustainable wherever tlie person be found, although lands not with- 
in the .iurisdiction of tliat court may be afCected by the deeree." Massie v. 
Watts, C Cranch, 148, 3 L. Ed. 181. 

Or, as expressed in gênerai terms in the case of Phelps v. McDonald, 
99 U. S. 298, 308, 25 L. Ed. 473, that: 
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"Wliere tlic neeessary partips are before a rourt of equity, it is iniinatcrial 
that the res of tlie controversy, w]>etlicr it be real or ])ers(inn] proiicrty, is 
beyond tbe territorial jurisdietiou of tiic tribunal. It lias tbc iiower to tom- 
])el the rti'feiulant to do ail tliings neces;!<ary, according to tlie Icx loci rei sitie, 
which he could do voluntarily, to give full effect to the den-ee aiiaiiist hini. 
Withoiit regard to tbe situation of tbe suljjeet-matter, sucb covu'ts consider tbe 
eqiiitlos between tlie ])arties, aiid decree in personani aecording to tlioKo equi- 
ties, and enforee obédience to thcir decrees by process in persouam." 

This rule "has becn often applied," savs the court, in Cole v. Cun- 
ningham, 133 U. S. 107, 119, 10 vSup. Ct.' 20!), 273, 33 L. Ed. 53<S, "by 
the Courts of the domicile against the attempts of sonie of its citizens to 
defeat the opération of its laws to the wrong and injury of otliers." 

If such be the law where the res is without the jurisdiction of the 
court, by how much stronger will be its application where the jurisdic- 
tion extends over the res as wcll as to the person. So that the court 
having jurisdiction of the res — that is, of the thing in controversy, 
which is the realty in the présent instance — has undoubtcd authority 
and jurisdiction, having also jurisdiction of the person, to protect the 
thing against the encroachments of the person, whether those encroach- 
ments corne from within the state or without. 

The appellant's counsel maintain that, because the appellant has set up 
in its answer and cross-bill to the original suit that it has an appropria- 
tion in California for the purpose of irrigating lands in that state, there- 
fore the court in Nevada has no jurisdiction to détermine its rights in 
the state of California. The contention seems to us to be beside the 
question. The défendant will not be permitted, by thus setting up a 
cause of suit in the state of California, to defeat the jurisdiction of the 
court in the state of Nevada. The complainant must be permitted to 
proceed upon the case made by its pleadings, and the défendant cannot 
defeat the jurisdiction by alleging that it has rights elsewdiere which may 
conflict with the rights of the complainant. It may be said that the 
court in Nevada has not the power to quiet the title of the défendant in 
the state of California. But the défendant has the right to set up its 
conflicting interests, which arose in California, as a défense against the 
attempt of the complainant to hâve its title in Nevada quieted, because 
the complainant's title must dépend upon whether it has the better right 
as against the défendant — the rights of the parties arising in the states 
in which their respective interests are found. So that the answer and 
cross-complaint of the défendant can only operate defensively in the 
original suit, and not to give the défendant a right to hâve its title also 
quieted in the state of California. Though the Nevada court is not au- 
thorized or empowered to settle the rights of the parties in the state of 
California, it may look, nevertheless, under the défensive answer to the 
appropriation in the state of California, to ascertain and détermine 
whether such appropriation is prier and paramount to the complain- 
ant's appropriation, and, if not, then to settle and quiet complainant's 
title and rights thercto. 

That our position may be fuUy understood, we will extend the dis- 
cussion a little. The water in the stream, which has a propensity to 
seek its level, and will continue in its current to the sea, is in strict real- 
ity the véritable thing in controversy. It knows not imaginary state or 
1.j2 F.— 2 
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county lines, and is a thing in which no man has a property until cap- 
tured to be applied to a bénéficiai use. The right of appropriation is 
recognized in law, which means the right of diversion and use. It is 
the right, not to any spécifie water, but to some definite quantity of that 
which may at the time be running in the stream. So the right acquired 
by an appropriation includes the right to hâve the water flow in the 
stream to the point of diversion. The fact of a state line intersecting 
the stream does not, within itself, impinge upon tlie right. In other 
words, the appropriation may still be acquired although the stream is 
interstate and not local to one state; nor wiU the mère fact that the 
stream has its source in one state authorize a diversion of ail the water 
thereof as against an earlier and prior appropriator across the line in 
another state. On the contrary, one who has acquired a right to the 
water of a stream by prior appropriation, in accordance with the laws 
of the state where made, is protected in such right as against subsé- 
quent appropriators, though the latter withdraw the water within the 
limits of a différent state. Howell v. Johnson (C. C.) 89 Fed. 556 ; 
Hoge V. Eaton (C. C.) 135 Fed. 411; Anderson v. Bassman (C. C.) 
140 Fed. 14. So that, iv determining the right of appropriation in one 
state, it may become neccssary to ascertain what are the rights in an- 
other, and a mère assertion of rights in the courts of the latter state 
cannot operate to preclude the courts of the former from exercising 
cognizance over the entire subject-matter before them. The very ques- 
tion that appellant makes was determined in the case of Anderscm v. 
Bassman, supra : 

"It Is objected by the défendants," says Morrow, Circuit Judge, "that the 
relief sought by the bill, In determining the rights of the complainants to a 
spécifie quantity of the waters of tlie West Forli of the Carson River, is be- 
yond the jurisdiction of this court, in that it is aslciug the court to pass upon 
titles to real property in another state." 

And the décision was against the contention. So the décision hère 
must be against appellant's contention upon the point urged. 

That the présent bill is ancillary to the original suit instituted in the 
Circuit Court for the District of Nevada is not questioned. It is not 
infrequent that the state courts corne in conflict with the fédéral courts, 
and vice versa of the fédéral with the state, and this where they ex- 
ercise concurrent jurisdiction. In ail such cases it has been firmly es- 
tablished that the court first acquiring jurisdiction of the subject-mat- 
ter of the action or suit, and of the parties, is entitled to maintain it 
until the controversy is at an end and the rights of the parties are fuUy 
administered, without interférence from, and to the exclusion of the 
other. Pitt v. Rodgers, 104 Fed. 387, 43 C. C. A. 600 ; Starr v, Chicago, 
R. I. &P. Ry. Co. (C. C.) 110 Fed. 3. In the maintenance of such 
jurisdiction, it is a common remedy to invoke the injunctive process, 
not against the court offending, but against the parties, to restrain them 
from proceeding therein in antagonism to the jurisdiction first ac- 
quired; and the remedy is available either before or after judgment or 
decree, either to enable the court to render an effective adjudication, 
or to command full obédience to its mandates. In support of the 
doctrine generally, we quote from three of the authorities out of many 
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that may be cited. In Peck v. Jenness, 7 How. 612, 634, 12 I,. Ed. 
841, the court says : 

"It is a doctrine of law too long established to require a citation of au- 
thorities, tliat, wliere a court has jurisdietion, it bas a riglit to décide every 
question whicli occurs in the cause, and, whettier its décision be correct or 
otlierwise, its judgment, till reversed, is regarded as binding in every other 
court ; and that, where the jurisdietion of a court, and the right of a plaintiff 
to prosecute his suit In it, hâve once attached, that riglit cannot be arrested 
or taken away by proceedings in another court. ïhese rules hâve thelr 
foundation, not merely in comity, but on necessity. For if one may enjoin, 
the other may retort by injunction, and thus the parties be without remedy ; 
being liable to a process for contempt in one, if they dare to proceed in the 
other. Neither can one take property from the custody of the other by replev- 
in or any other process, for this would produce a conflict extremely embar- 
rassing to the administration of justice." 

So in Root V. Woolworth, 150 U. S. 401, 410, 14 Sup. Ct. 136, 138, 
37 h. Ed. 1133 : 

"It is well settled that a court of equity has jurisdietion to carry into ef- 
fect its own orders, decrees, and judgments, which remain unreversed, when 
the subject-matter and the parties are the same in both proceedings. The 
gênerai raie upon the subject is thus stated in Story's Equity Pleading (9th 
Ed.) § 338: 'A supplemental bill may also be filed, as well after as before a 
decree ; and the bill, if after a decree, may be either in aid of the decree, that 
it may be carried fully into exécution; or that proper directions may be given 
upon some matter omitted in the original bill, or not put in issue by it, or by 
the défense made to it ; or to bring f orward parties before the court ; or it may 
be used to impeach the decree, which is the peculiar case of a supplemental 
bill in the nature of a bill of review, of whieh we shall treat hereafter. But 
where a supplemental bill is brought in aid of a decree, it is merely to carry 
out and to give fuller efCect to that decree, and not to obtain relief of a dif- 
férent kind on a différent principie ; the latter being the province of a supple- 
mentary bill in the nature of a bill of review, which cannot be flled without 
the leave of the court' " 

And again, in French, Trustée, v. Hay, 22 Wall. 250, 22 L. Ed. 857, 
Mr. Justice Swayne, speaking for the court : 

"It (the bill then pending) is auxiliary and dépendent in its character, as 
much so as if it were a bill of review. The c»urt having jurisdietion in per- 
sonam had power to require the défendant to do or to refrain from doing any- 
thing beyond the limits of its territorial jurisdietion whieh it might hâve re- 
quired to be done or omitted within the limits of such territory. Having the 
possession and jurisdietion of the case, that jurisdietion embraeed everything 
in the case, and every question arising which eould be determined in it until 
it reached its termination and the jurisdietion was exhausted. While the 
jurisdietion lasted it was exclusive, and could not be trenched upon by any 
other tribunal." 

The case relied upon by counsel for appellant — Oliver v. Parlin &: 
Orendorff Co., 105 Fed. 272, 45 C. C. A. 200— is in harmony with 
thèse authorities ; but there the fédéral court had not acquired previous 
jurisdietion over the person of the Groesbeck National Bank, which 
it was sought to enjoin. 

The doctrine being thus established, and the jurisdietion of the 
fédéral court in the présent case having first attached, section 720, 
Rev. St. [U. S. Comp. St. 1901, p. 581], is without appHcation. As 
is well known, this section inhibits the granting of a writ of injunction 
by a fédéral court to stay the proceedings of a state court. 
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"Tt Is wcll settled," sàys Mr. Bâtes, in bis work on Fédéral Equity Proco- 
îluro, § 541, "upon both reason and nutliority, tliat tlie prolMbition contained 
in tliis stiitute 'does not apply wliere tlie fédéral court bas first obtained juris- 
diction, or wlicre, the state court bavini,' first obtained .lurisdietion, tbo case 
bas beeu removed to the fédéral court. In sucli cases tbe fédéral court may 
restraiu ail proceediugs in a state court wbieh would bave tbe efCect of 
fiefeating or inipairing its jurisdiction. It extends only to cases in wbicb tbe 
jui'isdictiou lias first attacbed.' If tbe rnlo were otberwise, 'after suit brought 
in a fédéral court, a party défendant could, by resorting to a suit in a state 
court, defeat, in niauy ways. tbe efl'ective jurisdiction and action of tbe fed- 
oral court, after it bad obtained full jurisdiction of person and subjeet-inat- 
tcr.' " 

Tlie appellant, the Rickey Land & Cattle Company, lias succeeded 
to ail the interest of Rickey, in so far as such iiitercst affects and per- 
tains to the subject-matter of the controversy in the casg of Miller & 
Lux V. Rickey et al (C. C.) 146 Fed. ,')74. The position is so apparent 
from Rickey 's own affidavit as to put at rest ail contention about it. 
He says : ■ 

"Tbat tbe said Rickey Land & Oattle Company acquired by conveyance from 
said Tbonias B. Ricltey ail bis right. tltle, and interest to certain water rigbts, 
and rigbts to the use of water; and said water rigbts, and rigbts to tbe 
Use of water, are in part tbe Water riglits, and rigbts to the use of water, de- 
seribed and mentioned in the said com))laints in said actions commenced in 
Mono county ; but tbe said water riglits so acquired by tbe said Rickey Land 
& Cattle Company from tbo said Tbonias B. Rickey are not the same rigbts to 
water, and rigbts to tbe use of water, alleged in said complaints in said Mono 
county in this : tbat since tbe conveyance of said lands by Thomas B. Rickey, 
and paid water rigbts, and tbe right to tbe use of water to said Rickey Land 
& Cattle Company, wbich tonveyance was niade, executed, and delivered ou 
the 6th day of August, 1902, the Rickey Land & Cattle Company bas at ail 
finies appropriated and divertëd the water described in tbe said complaints 
in said actions commenced in said Mono county for a bénéficiai purpose, and 
has used tlie same for a bénéficiai purpose, and bas divertëd, appropriated, 
and used such water adversely to ail tbe world, and under a elaim of rigbt 
so to do, and has so divertëd, appropriated, and used such water continuously, 
uninterruptedly, notoriously, adversely, exclusively, and peaceably." 

The affiant attempts to show wherein the rights that the Rickey Land 
& Cattle Company now claim are différent from those which were 
conveyed and transferred to it by Rickey himself, and in that attempt 
it is significant that he shows that whatever différence exists at the 
présent time between the two rights is the resuit of what the company 
has donc since its acquirement from Rickey, that is, in the way of 
continuing and increasing Rickey's alleged original appropriations of 
water, but not to the extent of acquiring any new or différent rights. 
by adverse holding and possession, or otberwise. In other words, 
the company has merely builded upon the rights obtained from Rickey, 
withont acquiring any new or additional rights. Thèse are the rights 
that the Rickey I-,and & Cattle Company is seeking to establish in the 
superior court of Mono county, Cal., against which it is maintained 
that the rights of the appellee are adverse and subordinate, and the 
same rights which the appellee asserts are subordinate to those that it 
has acquired and is possessed of and owns ; so that the issues must 
needs be the same, and the controversy the same, whether Miller & 
Lux, the appellee, goes into the Mono county superior court, or the 
Rickey Land & Cattle Company makes défense in the United States 
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Circuit Court for the District of Nevada. The Nevada court, there- 
fore, having first acquired jurisdiction, may maintain and exercise it 
to the end, to the exclusion of the state court in Mono county. 

The next and final question relates to the doctrine of lis pendens, 
and its application hère. As to this, there necd be but little said. In 
the case of Mellen v. Moline Iron Works, 131 U. S. 3-52, 371, 9 Sup. 
Ct. 781, 787, 33 L. Ed. 178, the court says: 

"Purcliasers of projierty involvetl in a pendins suit m.'iy be admitted as par- 
ties, in tlie discrétion of tlie court ; but tliey cannot demand, as of absolute 
riglit, to be niade parties, nor can they eornplain if they are eonipellcd to abide 
by whatever decreo the court may render, within the limits of its power, in 
respect to the interest their vendor had in the property purciiased by theni 
pendente lite. Eyster v. Gaff. 91 U. S. ô21, 524. 2;î L. Ed. 403 ; Union Trust 
C'o. V. Inland Xavi'^ation & Iniprovoment Co., VM IJ. S. Ô0.5, 9 Sup. Ct. 60G, .32 
L. Ed. 1043; 1 Story's Eq. Jur. S 400; Murray v. Ballou, 1 Johns. Ch. (N. Y.) 
566. As said by Sir William Grant, in Bishop of Winchester v. Paine, 11 Ves. 
194, 197: 'The litigating parties are exempted from the necessity of taking 
any notice of a title so acquired. As to them, it is as if no such title existed. 
Otherwise, such suits would be Indéterminable ; or, which would be the same 
in effect, it would be in the pleasure of one party at what period the suit should 
be determined.' The présent proceeding is an attempt, upon the part of a 
purchaser pendente lite to relitigate in an original, indépendant suit the mat- 
ters determined in the suit to which his vendor was a party. That cannot be 
permitted consistently with the settled rules of equity practice." 

The text of 2 Black on Judgments, § 5.50, seems authoritative. It 
is as follows : 

"It is a gênerai rule that a purchaser of property, * * * wlio buys poud- 
ing a litigation concerning it, couics into privity with his vendor, so as to h'? 
bound by the judgment in that suit the same as if made a party of record. 
* * * 'We ajiprehend it is well settled that he who purchases property pend- 
Ing a suit in which the title to it is Involved takes it subject to the judg- 
ment or decree that may be passed in such suit against the person from whom 
he purchases. That he purchased hona fide, and paid a full considération for 
it, will not ayail against such judgment or decree. Nor will he be permitted 
to prove that he had no notice of the suit. The law infers that ail persons 
hâve notice of the proceedings of courts of record. The law is that he who 
intermeddles with property in litigation does It at his péril, and is as conclu- 
sively bound by the results of the litigation, whatever they may be. as if he 
had been a party to it from the outset.' * * * In a late case it is said 
that the purpose of the l'ule is to keep the subject-matter of the litigation 
within the power of the court until judgment or decree shall be entercd, since, 
otherwise, by sxicccssive aliénations pendiiig the suit, the .ludgmcnt or decree 
could be rendered abortive and impossible of exécution. It is also said that 
two things seem to be indisr)ensable to give effect to the doctrine of lis 
pendens : (1) That the litigation must be about sonie spécifie thing which 
must nccessarily be affected by the termination of the suit, and (2) that the 
particular property involved in the suit must be so definite in the description 
that any one reading it can learu thercby what property is intended to be 
made the subject of litigation." 

The conditions présent meet every requisite of thèse authorities. 
As is apparent from the record the Rickey Land & Cattle Company 
came into the property and rights of Thomas B. Rickey after the suit 
to quiet title was begun in the Circuit Court for the District of Nevada, 
and after Rickey had answered therein, and the court had acquired 
full and complète jurisdiction both over the subject-matter of the 
suit and over the person of Rickey. So that the Rickey Land & Cat- 
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tle Company stands in privity of title with Rickey, and can claîm noth- 
ing beyond what Rickey could hâve claimed in the original suit. The 
Company is bound as Rickey would hâve been bound, and must abide 
the termination of such suit for the adjustment of the adverse rights 
claimed to the appropriation of water from Walker river. 

Thèse considérations lead to the affirmance of the decree of the Cir- 
cuit Court, and it is so ordered. 



RICKEY liAND & CATTLB CO. r. WOOB et al.» 

(Circuit Court of Appeals, Nlnth Circuit March 4, 1007.) 

No. 1,365. 

Waters and Water Courses— iBniaATioN— Appropriation— Quietinq Title 
— Cboss-Bili/— When Alix>wkd. 

In a suit to quiet title to an alleged prior appropriation of water for 
Irrigation purposes In Nevada agalnst appellant, an ai)propriator on tlie 
sanie streaœ in Californla, appellees, who were also appropriators from 
the same stream In Nevada, were made codefendants and flied a cross- 
bill, in whlch tliey did not deny complalnant's prlority, but claimed a prior 
appropriation as against appellant, and prayed that their rigbt be set- 
tled and deternilned. Hdd, tbat such cross-bill opernted defensively on 
behalf of apiiellees, and vvas not tberefore objectiouable as not gerniaue to 
the original bill. 

Appeal from the Circuit Court of the United States for the District 
of Nevada. 
For opinion below, see 146 Fed. 574. 

The facts of this case differ from those upon which the case of Rlelcey Land 
& Cattle CowpMiiy v. Miller & Lux (iust de<-ided) iri2 Fed. 11, i)roppe<led, 
only in that, In tbe original suit of Miller & Lux v. Ricltey et al., tbe présent 
appellees, being codefeutiaiits witli Itickey in tbat suit, tiled cross-bills tbere- 
In, whereby they claimed to be eiititled to certain appropriations of water 
from Waliier river for use upon tbeir lands — tbe divert^ions being made and 
the iands being situflted In the stiite of Nevada ; and it was alleged tbat Rickey 
bad been and was then diverting the wnter from the stream «bove, which de- 
prived the cross-coni|)lainants of tbe auiouut to which they vi'ere entitled un- 
der tbeir appropriations. Sudi crtiss-bills were Hled Deceiulier 20, 1904, and 
writs of subp<i?navvere issufd ibei-oon. and served ui)ou itiikey tbe same day. 
And it is furtlier sUown tliat tbe summonses issued in the causes iustituted in 
the superior court of Mono couiity, Cal., were served u[)on up|>ellees December 
20, 1904. The apiieilees olitained, after notice and heariiig. an order of court 
temporariiy restraiiiiug tUe appellant from making auy diversions of water 
from Walker river to their detrlmcut, froui which order this appeai la prose- 
cuted. 

James F. Peck and Charles C. Boynton, for appellant. 
W. C. Van Fleet and W. B. Treadwell (Frohman & Jacobs and 
Frank H. Short, of counsel), for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts). The sin- 
gle question urged hère, in addition to those determined in the case of 
Rickey Land & Cattle Company v. Miller & Lux, 162 Fed. 11, is 

♦Eehearing denied May 20, 1907. 
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whether the appellees hâve a standing in court whereby to maintain 
their cross-bills as against tlie appellant. The appellant and the appel- 
lees are ail codefendants in the cause of Miller & Lux v. Rickey et al., 
and ail citizens oi the state of Nevada; and in their cross-bills, it vi'ill 
be seen, the appellees do not dispute the rip^ht of diversion by Miller & 
Lux, nor claim that its diversions are in any way subordinate to theirs, 
but they do allège that the appropriations of Rickey, whatever they may 
be, are subject and subordinate to theirs, and pray that the Rickey Land 
& Cattle Company may be enjoined from diverting- the waters of Walk- 
er river in any nianner to their détriment or injury. 

The nature and purpose of a cross-bill in equity bave been clearly de- 
termined. Says Mr. Justice Nelson, in Ayres v. Carver, 17 How. 591, 
595, 15 L. Ed. 179 : 

"A croi5S-bl!l is broiight by a défendant in a suit asainst the plaintifC In the 
same suit, or against other défendants in the same suit, or af^ainst both, touch- 
ing the matters in question in the original bill. It is brouglit either to obtain 
a discovery of facts, in aid of the deîense to the original bill, or to obtain full 
and complète relief to ail parties as to the matters eharged in the original bill. 
It should not introduee new and distinct matters not embraced in the original 
bill, as they eannot be properly examiued in that suit, but constitute the sub- 
ject-matter of an original, independent suit. The cross-bill is auxiiiarj' to the 
proceeding In the original suit, and a de])endency upon it. It is said by Lord 
Hardwicke that both the original and cross-bill coustitute but ouc suit, so in- 
timately are they couuected together." 

To the same purpose is Ex parte Railroad Co., 95 U. S. 321, 225, 24 
L. Ed. 355, where it is said : 

"A cross-bill mnst grow out of the matters alleged in the original bill, and 
is tised to bring the whole dispute before the court, so that there may be a 
complète decree touching the subject-matter of the action." 

So Sanborn, Circuit Judge, says in Stuart v. Hayden, 72 Fed. 402, 
■410, 18 C. C. A. 618 : 

"A cross-bill is brought either to aid In the défense of the original suit, or 
to obtain a complète détermination of the controversies between the original 
complainant and the cross-oomplainant over the subject-matter of the original 
bill. If its purpose is différent from this, it is not a cross-bill, although it 
may hâve a connection with the gênerai subject of the original bill. It may 
not interijose ne^v controversies between codefendants to the original bill, 
the décision of which is unnecessary to a complète détermination of the con- 
troversies between the complainant and the défendants over the subject-matter 
of the original bill. If it does so, it becomes an original bill, and must be dis- 
inissed, because there eannot be two original bills in the same case." 

Cross V. De Valle, 1 Wall. 1, 17 L- Ed. 515; Rubber Co. v. Goodvear, 
9 Wall. 807, 19 L. Ed. 587 ; Young v. Coït, 2 Blatchf. 373, Fed. Cas. 
No, 18,155; Stonemetz Printers' Mach. Co. v. Brown Folding-Mach. 
Co. (C. C.) 46 Fed. 851. 

Counsel for appellant expressly admit that, if the cross-bills are an- 
cillary in purpose and character, they should be entertained regardless 
of the citizenship of the parties défendant. This reduces the inquiry 
simply to whether such cross-bills are, in légal contemplation, anciUary 
to the original bill, or whether they introduee matter foreign to, and dis- 
connected with, the subject-matter of the original suit. 

In the light of the foregoing authorities, it may well be premised that, 
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if the cross-bills operate defensively in behalf of tlie appellees in some 
substantial way, then they are pertinent, and afford appellees a stand- 
ing whereby to assert such rights as will protect them against the suit 
of complainant in such cause, and this although they might impinge up- 
on the alleged rights of the appellant. A suit respecting water appro- 
priations from a stream is sui generis, and it may, and does f requently,' 
happen that, in order fully to protect the rights of one appropriator 
against those of another, it is necessary to détermine also the rights of 
the former, not only with référence to those of that other, but also with 
référence to those of still others upon the same stream. We can adduce 
no better illustration than that suggested by counsel for appellees. 
Suppose that A., B., and C. are appropriators of 10 cubic feet of water 
each from the same stream, within which is running but 30 cubic feet. 
A., the lower appropriator, sues, and procures a decree and injunction 
against B, and C. from diverting more water than will allow A. 's 10 
cubic feet to come down to him. B. might divert 20 feet, and C. 
but 10, the amount only to which the latter is entitled, and yet both B. 
and C. would be guilty of a violation of the injunctive decree, becausc 
A. has been deprived of his 10 feet of water. Now, does it not scem 
perfectly clear that if C. had set up, by cross-bill to A. 's original bill, 
his interest in the stream, the decree would bave been différent, and 
would hâve gone against B. and C. severally, and not jointly, so that a 
violation of the injunction by B. would not hâve been also a violation 
by C, who was' innocent of any wrong ? Is there not hère matter for 
substantial défense to sustain such a cross-bill ? The answer is obvions. 
The cross-bill in such a case would be germane to the subject-matter of 
the original bill, and would operate defensively in behalf of the défend- 
ant interposing it. So it would be a matter of défense for C. to bave his 
appropriation fixed as against B. The identical question has received 
careful considération, in the case of Ames Realty Co. v. Big Indian Min- 
ing Co. (C. C.) 146 Fed. 166, at the hands of Hunt, District Judge, 
whose reasoning is so able, lucid, and cogent as to scarcely admit of any 
further controversy. He concludes, after making apt illustration of the 
case in hand, as follows : 

"Will not a court of equity take jurisdiction with respect to tliis property 
riglit as fiiicillary to its .iurïsdiction over the case between complainant and 
flrst défendant, and, having jurisdiction of the whole proceeding, will it not 
proeeed to do justioe hetween ail the parties? Keflection leads me to an- 
swer the questions in the affirmative. It is ti'ue that, if complainant can se- 
eure protection of Its own riglit, .junior ajipropriators might be left to figlit 
out their relative rights among themselves ; but, as conditions f requently ex- 
ist in litigation over usufruct of water, where it is practically impossible to 
make a just decree between complainant and one défendant without ascer- 
taining rights of défendants as against one another, the court will permit 
cross-complaints to stand, to the end that a multiplicity of suits may be 
avoided, so that tedious, expensive, and unnecessary litigation may be saved." 

In Union Mill & Mining Co. v. Dangberg (C. C.) 81 Fed. 73, as 
against the objection that the défendants, of whom there were about 
125, were not ail jointly interested in their appropriations to the injury 
of complainant, and therefore shoukl not hâve been niade parties, Judge 
Hawley has this to say : 
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"Thèse eonflicting rights, whatevei' they may be, eau be (U'Icr'iniiH;-; In oiu" 
suit. Complainant miglit not be able to maintaiii its suit n;:caiiisi tbem siiiL'iy. 
l'or it may be that no one of tbe respondents acting iudividually lias (iriirived 
complainant of ail the water to whieb it is entitled. Complainant is only en- 
titlfid, if at ail, to a certain amoxmt of tlie water of tbe river, and it is by tlii- 
action of ail tbe respondents that it lias been deprived of tlio water to wliicb 
it elainis to be entitled. Each respondeut clainis the rigbt to divert a givou 
quantity of water. The aggregate thns claimed so reduces the volume of tbe 
water in the river as to deprive complainant of tho amount to wUich it is en- 
titled. To this extent, even if tliere is no such unity or concert of action or 
common design in the use of the water to injure complainant, tbere is ccr- 
tainly such a resuit in the use of tlie water by the respondents as authorizes 
complainant to maintain this suit, upon the ground that tlie action of ail the 
respondents bas produced and brought about the injuiy of wbicb it comj)lains. 
l'^lvery one who contributes to such injury is properly made a party respond- 
eut." 

The reasoning is cogent in démonstration of tlie interdependent rela- 
tions tliat exist among différent appropriators from the same stream, 
and of the condition that one appropriator cannot always be fuUy pro- 
tected against the injunctive process of another, unless at the same time 
he has his own rights ascertained and determined with relation to still 
others who are also subject to the same process. And so we conclude 
that the order appealed from should be affirmed, and it is so ordered. 
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(Circuit Court of Appeals, Sixtli Circuit. Marcb 2, 1907.) 

No. l,r>é'i. 

Attorney GeneraIj — OcTsiuE CouNSKL — Emi>loy5ient— Unued States— Ac- 
tions BY. 

The question of employing tlie attorney for a private party to assist in 
tbe iirostîciition of a suit by tbe United Siates iu the publie interest is 
ouo addressed to tbe .ludgiiiont and discrétion of tbe Attorney General, 
and suuh emjiloyment sbould not inlluence tlu; action of the court if the 
object of tbe private party and that of the United States are oue and tho 
same. 

|Ed. Note. — Eor cases in jioint, see Cent. Dig. vol. û, Attorney General. 
§§ 2, 5.] 

Public Land.s— Siit for Cascei.i.ation of Patent — LisirrATioN. 

Under Act Màrcli 3. 18!n, c. ."ir,(>, 20 St.-it. 10!).'{ |U. S. Conip. St. 1901. 
p. 1521], which provides that "snits b.y tlie United States to vacate and 
annul any patent heretofore issucd sball only lie bronglit witliiu tive years 
from the passage of this act," possession by the gi'antee is not necessary 
to the running of the limitation; and, wliile the limitation would not 
apply to patents for lands wbicb were not publie lands subject to disposi- 
tion by the United States, it will proteet a iiatcnt for public iaiids re- 
served fi'om sale for a temjiofary purpo"-;^' which was aecomplisbed long 
prior to the issuance of tbe patent, altbbiigh tecbnically the réservation 
had not been witlidrawn. 

Same— "Valiwty op Patent— Sufficiency of Survey. 

Where tbe boundarics of a camp ground reserved to Indians by a 
treaty were flxod by a government survey of the adjoining lands and 
shown by the jilat returned, the tract containing less tban 40 acres, such 
survey was suliicient for the purpose of a subséquent coiivcyance of tlu' 
land by tbe land department after the réservation had been rolinquisbcd 
by the Indians. 
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4. Same— Réservation fbom Sale— Construction. 

In creating tLe Lake Superior land district in 1847, COngress reserved 
from the lands opened for sale certain lands for school purposes, and 
also sucli réservations as the Président should deem necessary for public 
purposes. Pursuant to tlie authority so given, tlie Président, iu order to 
hâve time to aseertain what lands were necessary for public purposes, re- 
served a number of tracts temporarily, one of which, consisting of half a 
township, included Fort Brady on St. Mary's river, together wlth the réser- 
vation on which It stood, and also a small tract previously reserved to the 
Indians by treaty for a camp, together with other lands. By a subsé- 
quent executive order in 1852 the réservations were more narrowly de- 
fined, and ail the remaining lands so temporarily reserved, "except the 
milltary réservation at Fort Brady," were released from réservation. 
The Indian right was extinguished by treaty in 1855. Held, (1) that nei- 
ther the réservation in the act of Congress nor in the executive orders had 
any référence to the Indian réservation, over which the goverument had 
no power of disposition; and (2) that the exception in the order of re- 
lease of the "military réservation at Fort Brady" included only the orig- 
inal réservation as deflned prior to 1847, and not the entire temporary 
réservation of that year, which was the eonteinporaneous construction of 
the order by the department, so that in any event the Indian réservation 
became public lands subjeet to disposition by the government after the 
treaty of 1855, and a patent subsequently issued therefor is valid. 

5, Navigable Watees— Ripaeian Rights— Title to Islands in St. Mary's 

KlVEB. 

The United States has no title to islands lylng in the St. Mary's river 
between the Michigan shore and the thread of the stream, which were 
not surveyed nor claimed at the time of its gênerai survey ; but such title, 
like that to the submerged land, remained in the state, and under the 
law of Michigan is surreiidered to and vests in the owner of the adjoining 
shore land. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 37, Navigable Waters, 
§§ 253-255.] 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

H. M. Hoyt and Duane E. Fox, for appellant. 
A. B. EIdredge and Moses Hooper, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The bill in this cause was filed in be- 
half of the United States by the district attorney for the Western dis- 
trict of Michigan, under the direction of the Attorney General, for the 
purpose of removing a cloud upon the title which the United States 
claims to hâve in islands numbered 1 and 2, situated in the River St. 
Mary within the protracted Unes of the north half of section 6, in town- 
ship 47 north, of range 1 east, in the state of Michigan, and about 27 
rods north of the south shore of the river. The islands are small, both 
of them containing not more than I3/2 acres of rocks and bowlders pro- 
jecting a little above the surface of the water. The title which the 
United States Claims to hâve is one acquired by the cession of the 
Northwest Territory from the state of Virginia, and from the necessity 
imposed by the provision of the Constitution delegating to the United 
States the power to regulate commerce between the states and between 
the States and foreign countries. The cloud complained of consists in 
a patent for the land along the shore opposite to the islands granted by 
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the United States on December 15, 1883, to one Chandler, from whom 
the défendant claims to dérive its title, and the assertion of tlie défend- 
ant that by virtue of the patent, Chandler, and the défendant by mesne 
conveyances from him, acquired the title to the islands. The pleadings 
raise thèse main controversies : First, the complainant contends that 
the patent to Chandler for the mainland was void because at the date of 
the patent it was under a réservation which excluded the authority of 
the land department to sell or convey it ; and, second, assuming the pat- 
ent to be valid, it did not carry the title to the submerged land adjacent 
and the islands situated therein. The défendant contests both thèse 
propositions. At the hearing in the court below upon pleadings and 
proofs, the bill was dismissed. 

In order to understand the grounds on which the decree was rested, 
and also for the purpose of disposing of an objection raised hère by the 
appellee and based on one of the grounds taken by the court below, it is 
necessary to make a preliminary statement of some spécial facts. There 
is a fall in the St. Mary's river along the front of the Chandler tract of 
about nine feet, the benefit of which the défendant wished to préserve. 
The Michigan-Lake Superior Power Company was proposing to divert 
the water of the river at a point above the Chandler tract, Jbut on the 
same shore, and carry it behind that tract for the purpose of using it for 
power. Sharp controversy on this subject was pending between those 
parties, when on November 26, 1901, one of the attorneys employed by 
the Michigan-Lake Superior Power Company made application to 
locate some scrip on thèse islands and a narrow strip of land along the 
adjacent margin of the river. This strip would separate the land de- 
scribed in the Chandler patent from the bed of the stream. In March, 
1902, the défendant brought suit by bill in equity against the Michigan- 
Lake Superior Power Company in the state circuit court to restrain the 
threatened diversion of the water. The défendant in that suit answered 
admitting the title to the mainland under the Chandler patent, but al- 
leging that the title to the bed of the river was in the state. Shortly 
thereafter, the Michigan-Lake Superior Power Company employed an 
attorney at Washington to promote the application of the before-men- 
tioned attorney to locate the islands and the marginal strip by virtue of 
the scrip as aforesaid. This was in December, 1902. In January fol- 
lowing, the Secretary of the Interior requested the Attorney General 
to bring a proper action to obtain a judicial détermination whether un- 
surveyed islands in the Connecting waters of the Great Lakes passed by 
grants of the riparian tracts. In February foUowing, the Washington 
attorney of the Michigan-Lake Superior Power Company was employed 
as spécial assistant to the United States attorney at a nominal considéra- 
tion to be thereafter determined by the Attorney General. In April 
following, a bill was filed by the district attorney in behalf of the Unit- 
ed States against the défendant in the court below to settle the ques- 
tion which the Secretary of the Interior had proposed. It assumed the 
validity of the Chandler patent, but complained that the défendant as- 
serted title thereunder to the islands. This bill was subsequently with- 
drawn. On September 2, 1903, the présent bill was fîled, bearing the 
signature of the United States attorneys and of the spécial assistant 
employed in behalf of the United States as before stated. On the fol- 



& 



28 152 FEDERAL REPOETER. 

lowing day tlie Michigan-Lake Superior Power Company nioved in the 
State court for leave to withdraw the admission it had made in its 
answer of title to tlie mainland in tlie complainant (the défendant liere) 
on an affidavit that, from investigations at Washington made by its 
counsel, it had learned that the complainant (in that suit) had no title 
therein. The learned judge in the court below, the late Judgc Wanty, 
after referring in his opinion to the présence of the représentative of a 
private party in the promotion of the suit, refused to consider the valid- 
ity of the Chandler patent, saying : 

•'Tlie patent to tlie sliore or uplaud, issued Decomlier 15, 18S3, to the (le- 
fendant's grantor, is attaeked in the biU for tlie purpose of defeating auy 
daim of the défendants to thèse islands ; but those allégations will not l)e 
considered by the court, as they ralse no questions whicU the United States 
bas any interest iii having deternnned in this suit. If iu this case it sliouid 
be held that the patent to the upland is invalid, then the title to thèse islands 
for that reason would be in the United States, and tho only question for the 
détermination of which this suit was authorized would be entirely eliminated, 
as any expression of opinion as to what the status of thèse islands would 
bave been if the patent had been valid instead of invalid would be ol)iter dîc- 
tuin. The complainant does not liere ask to bave this patent set aside, and If 
it serlously questioned Its valldity for any reason set up in the bill of com- 
plaint its officers would undoubtedly take steps to aunul the patent and ré- 
sume title and possession of the vahiable laud on the sliore as well as to thèse 
insignifleant islands, whose only value to the comiilaiiiant, if it does not own 
the upland, seems to lie in their position to forin tlie subject-matter of a 
cause for the détermination of the question for the adjudication of which. this 
suit was authorized to be instituted in the iiame of the United States." 

Thereupon he passed to the other question, that of the effect of the 
grant upon the title to the bed of the river, upon which question he held 
with the défendant. It is contended that the présence of the représen- 
tative of a private interest to promote a private advantage vitiates the 
proceeding. We think, however, that the question of the propriety of 
employing an attorney for a private party to assist in the prosecution of 
a suit by the United States in the public interest is one addressed to the 
judgment and discrétion of the Attorney General who is charged with 
the responsibility for the conduct of the suit. If the object of the pri- 
vate party and that of the United States are one and the saine, there 
would seem to be no sound objection. If, however, the name and au- 
thority of the United States were likely to be perverted to the promotion 
of a merely private object, one in which the public has no interest, such 
facts would indicate the impropriety of such a course, and might in 
some circumstances rightly influence the judgment in the cttse. For the 
reason that in the présent case we find no ground for entertaining this 
objection as a foundation for judicial action in the disposition of the 
case upon its merits, we overrule it. But of course there will remain to 
us the duty of considering and determining what results ought to foUow 
from the particular facts exhibited by the record, and from the man- 
ner and occasion in which those facts are presented to the court for 
judgment. 

The first question which we shall consider is whether the défendant 
does not bave title to this land bv virtue of the statute of limitation of 
March 3, 1891, c. 559, 36 Stat. 1093 [U. S. Comp. St. 1901, p. 1521], 
which déclares "that suits by the United States to vacatc and annul any 
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patent heretofore issued, shall only be brought within five years from 
the passage of this act," and the adverse possession held for that period 
by the défendant after the passage of the act, if indeed possession is 
necessary to its opération as a limitation. Counsel for complainant 
raise two objections to the apphcation of this statute. One is that this 
suit is not a suit to annul the Chandler patent, but only to maintain the 
title to thèse isJands, and that they attack the validity of the patent only 
for the purpose of maintaining the title to the islands. This amounts 
to a contention that although the patent could not be attacked directly, 
after the time prescribed, yet it may be done indirectly, for the purpose 
of controlling an incident, the right to which fîlows from the patent it- 
self. The proposition is too plainly untenable for argument. But we 
add that the gênerai rule is that possession of land under a claim of 
title for the period prescribed by a statute of limitation vests the title 
in him for whose protection the statute créâtes the limitation ; and if, 
as we think, possession is not necessary under this statute, the lapse of 
time is of itself sufFicient to efifcct the same resuit. The right of action 
of the United States, assuming it to bave had any, was complète at the 
date of the passage of the act. and the lapse of five years without ac- 
tion to annul the grant resultcd in the confirmation of it. 

The other objection to the apphcation of this statute is that if, as 
contended, the Chandler patent is absolutely void, the statute cannot 
apply, "because," quoting from the brief, "in légal effect no such patent 
ever existed. Statutes of limitation may protect a voidable title from 
any question as to its validity, but no statute of limitations can operate 
upon a thing that never existed." This statement of statutory limita- 
tions is open to criticism. But it is suiïïcient now to say that the stat- 
ute in question is gênerai and contains in itself no exception. When it 
speaks of vacating or annulling patents, of course it means the grants of 
title which the patents purport to make, and which the United States 
had lawful right to make. Doubtless this would not extend to lands 
reserved by treaty, and probably not to lands which had at the date of 
the statute been taken out of its power of disposition in favor of other 
parties who had acquired contingent interests therein, though the pros- 
jjective pjrt of the statute, not quoted above, might perhaps cover such 
lands if they shovdd fall back into its absolute control. Having regard 
to the objects of the statute, we cannot doubt that it was intended to 
reach and cover, after the lapse of the prescribed period, any such mis- 
take of the land department (assuming it to be such) as the holding that 
the temporary réservation of the lands in question by the President's 
order of 1847 was discharged by bis releasing order of December 9, 
1853. This temporary réservation by the Président and his releasing 
order are stated and explained in a subséquent part of this opinion, Vo 
which we must hère make référence. Such questions are continuall}- 
occurring in the land department, and it would be intolérable if mis- 
takes in such matters should be visited upon purchasers buying in good 
faith, and cannot be curable by lapse of time. It is contrary to the 
policy of the United States that the validity of its patents should be 
doubted and distrustcd, and that they should for ail time continue so. 
And it was as well for its own interest and crédit, as for giving the 
securitj due from the government to its purchasers, that the act of 
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1891 was passed. We can scarcely doubt that it îs applicable to the 
case before us. Counsel for the United States refer us to the language 
of Mr. Justice Brewer in the opinion of the court in United States v. 
Winona, etc., Railroad, 165 U. S. 463, wherein, at page 476, 17 Sup. 
Ct. 368, 371, 41 L. Ed. 789, he says, "Under the benign influence of this 
statute it would matter net what the mistake or error of the land de- 
partment was, what the frauds and misrepresentations of the patentée 
were, the patent would become conclusive as a transfer of the title, 
providing only that the land was public land of the United States and 
■ open to sale and conveyance through the land department ;" and reli- 
ance is placed upon the proviso that the land be open to sale and con- 
veyance through the land department. And it is claimed that this land 
was not open to sale, because of the President's réservation under the 
act of 1847. But we think that this is a narrower construction of the 
language used than the learned justice intended. This land was, in a 
larger sensé, open to sale by the United States. There had been no ab- 
solute réservation of it. There was only a temporary réservation of 
it which operated only as a temporary suspension of sales by order of 
the Président, for bis own convenience, until he should be prepared to 
make the réservations intended by Congress. And the purpose of the 
suspension had been accomplished more than 30 years before the is- 
sue of the patent to Chandler. Even if the réservation of 1847 had 
survived the release of 1852 and continued to bave its exhausted hold 
upon ail the lands originally reserved, the sale of this land in 1883 would 
amount to nothing more than a technical error or mistake of the land 
department, which, if it needed curing, the statute would cure. But as 
it is possible that we may be mistaken about this, and the principal ob- 
ject of the suit would not be fully accomplished by its disposition upon 
this ground, we shall consider the merits of the case without regard to 
the statute of limitations. 

We are much impressed by the contention of the appellee that the 
court below was right in holding, as it did, that upon this bill the ques- 
tion of the validity of the Chandler patent is not a legitimate subject of 
inquiry. It is not a direct attack. There is no prayer that the patent 
be declared void. Nevertheless such a decree as is asked in favor of 
the complainant, if it were rested upon the ground of the invalidity of 
the patent, would, as we suppose, operate as an estoppel in favor of the 
United States and of any grantee to whom it niight convey. But there 
are cases in which it bas been held that a patent which is utterly void, 
a patent issued without authority, may be collaterally attacked by any 
person whose interests are injuriously aflfected thereby; and such dé- 
cisions lead us to doubt whether the reasons which we hâve stated 
would justify us in declining to pass upon the question of the validity 
of the patent. We therefore proceed to the solution of it. 

The validity of the Chandler patent is questioned upon two grounds : 
First, because the land was at that time embraced in a réservation for 
public uses; and, second, because it had never been legally surveyed. 
On June 16, 1820, while Michigan was yet a territory, the United States 
entered into a treaty with the Chippewa tribe of Indians whereby, in 
considération of the cession by the Indians of 16 square miles of land 
lying south of the river, and which included the lands now in question, 
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the United States agreed to secure to them a perpétuai right of fishing 
at the Falls of St. Mary, "and also a place of encampment upon the 
tract hereby ceded, convenient to the fîshing ground." 7 Stat. 206. 
This "place" was not specified by the treaty. But the locality upon 
which the Indians had been accustomed to make their encampment was 
on the south shore of the river at the place where this land is located, 
and extended back for an indefinite space. The Indians continued to 
occupy this place for many years with the consent of the government, 
and a practical location was thus established. The southern boundary 
remained indefinite for a considérable time, but that and the eastern 
and western boundaries were at length fixed, by surve3'S and the as- 
sent of the Indians, on lines which included 36.50 acres adjacent to the 
river, and in which what we hère call the "Chandler tract" was in- 
cluded. This réservation, as thus finally located, came to be called 
and known as the "Indian Reserve." It may be hère stated that the 
right of occupancy by the Indians under the treaty of 1820 was re- 
leased by them by treaty with the United States on August 3, 1855. 
11 Stat. 631. But meantime, on August 26, 1852, Congress, whether 
with or without the consent of the Indians does not appear, passed an 
act, 10 Stat. 35, c. 92, granting to the state of Michigan, for the pur- 
pose of building a canal, a strip of land 400 feet wide, extending near- 
ly parallel with the gênerai trend of the south shore of the river, across 
the Indian Reserve, and which, when located, divided it into three 
distinct parcels, of which the Chandler tract is one. In the act making 
the "Canal Grant," as it is called, the premises through which the canal 
was intended to pass was described as "the Military Réservation at the 
Falls of St. Mary's River," a désignation which will be explained later 
on. The canal grant of the strip through the Indian Reserve was not 
intended as a substantial invasion of the rights of the Indians. They 
were already greatly diminished in numbers at that place. As the set- 
tlement of that région by the whites progressed, the Indians receded in- 
to remoter régions, and, while there were 40 wigwams at the time of the 
treaty, but 6 remained. Besides, the land was unfit for cultivation. 
And it was doubtless expected that before the canal would be built the 
réservation would be extinguished, and this was what happened. 

The original survey of that région was made in 1845 by James H. 
MuUett under the direction of the Surveyor General. In his instruc- 
tions to the surveyor the Surveyor General stated that in the territory 
to be surveyed by him there was an Indian réservation at Sault Ste. 
Marie as a place of encampment and for fishing, which was reported 
to hâve been surveyed and "located by the War Department in 1823," 
as to which he instructed the surveyor as foUows: "This reserve you 
will exclude from the survey, and return a survey of its boundaries to 
this office." The meaning of this was that he was not to run the cus- 
tomary survey Hnes through the reserve, but simply survey it out in a 
lump. This the surveyor did. From this survey of the boundaries the 
Surveyor General computed the area included therein at 36.50 acres. 
And the surveyed boundaries and the area of the réservation were en- 
tered in the plat. This survey by Mullett having been made by the au- 
thority of the government, which directed the survey of the boundaries 
of the Indian Reserve, and having been approved and made as it was. 
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the basis of governmental action in dealing with tlie lands in that lo- 
cality, is convincing évidence that this reserve had been located and its 
boundaries established as above stated. And the resuit was that notli- 
ing short of an act of Congress or a treaty could interfère with the right 
of the Indians to its occupancy. Such action by Congress would hâve 
been a breach of faith witli the Indians, and its intention to do, 
or to authorize, any act which would bave that conséquence, ought 
only to be inferred from clear and explicit language which could not 
reasonably be interpreted in any other way. The canal grant whcn ap- 
plied to its subject-matter was not susceptible of any other construction 
than that it vi'as an invasion of the treaty, though in the circumstances, 
as we think, it was not realized to be more than a technical and practical- 
ly harmless one. However that may be, it did not affect the réservation 
to any extent beyond the limits of, or further than, the plain language 
of the grant requircd. We postpone for the moment the considération 
of the question of the sufficiency of the Mullett survey to justify a sale 
or other disposition of the land without a further survey. 

The settlement at the Sault had increased to the extent that in 1849 
it was incorporated as a village under the laws of Michip-an. It was 
laid out in squares, blocks, and lots. Its bounds included the Indian 
Reserve as well as the réservation at Ft. Brady. Congress, having in 
mind apparently the desirability of a more accurate and detailed sur- 
vey of the locality than the original survey, which waS, as expérience 
has shown, often inaccurate or defective, passed the act of September 
2G, 1850, providing for a new survey, which, however, was to be found- 
ed on the original survey, with proper corrections nnd extensions into 
greater détail. 9 Stat. 471, c. 71. By the sevcnth section it was di- 
rected that the "deputy shall prépare a plat exhibiting in connection 
with the lines of the public survey s, the exterior lines of the whole vil- 
lage, also the squares, individual lots, and the public lots, and also the 
outlots, designating the lots reserved for military or other purposes ac- 
cording to the extent and limits of the same, as iixed by the proper mil- 
itary officer, pursuant to the rec[uirements of the second section of this 
act." This of course included the Indian Reserve, and required that its 
extent and limits should be exhibitcd by the plat. But after this act of 
1850 was passed the canal grant was located, and the new survey was 
made subsequently to the location. The surveyor, one Whclnley, when 
he came to survey the Indian Reserve, found it eut into three parcels by 
the canal grant, which he naturally assumed excluded the strip within 
its limits. He therefore surveyed the separated parcels, and exhibited 
in his plat "the extent and limits" of each. This was manifestly the 
proper course to pursue. What Congress wanted was a plat which 
when adopted would exhibit the needful information of the conditions 
existing at its date. That one of thèse three parcels which became the 
subject of the Chandler patent was shown by this survey and plat to 
contain 9.10J4 acres, and, as already stated, described its bounds. The 
Whelpley survey was adopted by the department, and has since been act- 
ed upon as the final public survey. We may hère conclude what we pro- 
pose to say aboutthe objection that the Chandler patent is void because 
there then had never l:)een any survey of the land. It is true there has 
never been any survey of the land upon lines of sections and subdivi- 
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sions, as when such method of surveying is practicable. There are 
many instances where the pubàc lands, if sold at ail, must be surveyed 
in a différent way from the more common method em]3lo)ed in a wide 
expense of territory. The object of a survey is as fuUy atta ned. If 
the land was at the time subject to the control and di^posit-on of the 
department, we cannot think that its disposai upon the existing surveys 
could be assailed, certainly not in this collatéral way. 

But it is said that the land was undcr a réservation which excluded 
the power of the Land Office to dispose of the land. The réservation 
for the Indians was extinguished by the trcatv of 18ô.j. There was an- 
other réservation lying to the east of this which had bcen reserved for 
military purposes, on which was locatcd Ft. iîrady. This had been 
gradually reduced to a tract of somewhat less than 40 acres. It had 
never included the Indian Reserve, and was scparated from it by inter- 
vening lands. Officers of the War Department had, as the record 
shovv'S, kept an eye on this part of the Indian Reserve as a place upon 
which the government might at some time désire to erect fortifications 
and other érections for défense, and had been in communication with 
the Treasury and Interior Departments on that subject. But no réser- 
vation was made nor could there be so long as the réservation for the 
Indians continued, without a breach of the treaty. By the act of March 
1, 1847, the Lake Superior land district was created, a land office es- 
tablished, and the whole région was opened for sale in like manner as 
other public lands of the United States are sold. 9 Stat. 11G, c. 32. 
This act contained an exception, in the second section, of sections 16 
in each township for the use of schools, "and such réservations as the 
Président should deem necessary for public_purposes." On March 31st 
following, the Commissioncr of the Land Office addressed the Secretary 
of the Treasury suggesting that réservations by the Président should 
be made at a number of specified places on the Sault Ste. Marie and 
along the south shore of Lake Superior of so much of the lands desig- 
nated by a list from the fifth auditor as might be found necessary for 
lighthouse purposes or other public structures until further investiga- 
tions could be made. This communication was transmitted to the Prés- 
ident Vi'ith the Secretary's recommendation that such réservations be 
made "until the requisite investigation can be had," as he said. The 
Président on April 3, 1847, ordered that the lands be reserved accord- 
ing to the recommendation. This réservation included a number of 
tracts in the land district of Lake Superior. The tract at the St. 
Mary's River included, though not by name, the Indian Reserve, but 
was more extensive than that, being of the whole north half of the 
township. This was reduced by executive order msde September 2, 
1847, but still retained a much larger tract than the Indian Reserve. 
By subséquent désignations it was still further narrowed. But it still 
contained within its limits the réservation on which Ft. Brady was sit- 
uated, and also the Indian Reserve. In April. 1858, several prominent 
citizens of Michigan, among theni the Scnators from that state, ad- 
dressed a mémorial to the Commissioncr of the Land Office represetit- 
ing that it was highly important to the peace and prosperity of the com- 
munity at Sault Ste. Marie that the locations of the réservations should 
152 F.— 3 
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be definitely fixed. It is worth wliile to copy a paragraph of this mémo- 
rial as indicating what was then the common understanding of what 
was considered as the "Military Réservation at Fort Brady" : 

"If we are correctly Informed the Une O. D., or westerly line of the military 
réservation, as marlied on the land office survey or inap, includes withiu said 
réservation a town house and several isrivate buildings long occupied by cit- 
izens, and that if the westerly line of the présent picl^ets of Fort Brady, or a 
line so lar west of said pickets as not to include any private clainis or build- 
ings, can be ruade the westerly line of the military réservation, without préj- 
udice to the interest of the government, it wouid rçmove ail cause of com- 
plaint and be of great advantage to the village in enlargiug the now very 
limited water front and would, in our opinion, give gênerai satisfaction to 
the citizens of the place." 

The line C, D, was the western botmdary of the Ft. Brady Réserva- 
tion. This mémorial was transmitted to the Secretary of the Interior 
by a letter in which the Commissioner stated as foUows : 

"This ofBce is of the opinion that the time bas arrived when the réservations 
alluded to may be circumscribed within the limits of public utility for Light 
House, Military, Naval or other public purposes. If such opinion be eoncurred 
in by the proper authorities, and in order to facilitate action in the promises, 
diagrams exhibitiug the bodies of land, so reserved, are herewith submitted, 
and after the Treasury, War, Navy & Interior Departments shall hâve desig- 
nated ail the permanent sites and circunijaceut areas of land ueeded for Light 
House, Military, Naval and Indian purposes, the residue may be ordered by 
the Executive to be brought into market as desired by the memorialists." 

Prior to December 9, 1852, Col. Abert of the Topographical Engi- 
neers in the War Department, to whom the question of the necessities of 
that department in the land still reserved was referred, had reported 
in substance that none of the lands west of the Ft. Brady Réservation 
were required. And no other réservation at SaUlt St. Marie was pro- 
posed by any other of the departments to which the Commissioner re- 
fers. Then, on December 9, 1852, a list of lands at several points on 
Lake Superior, exhibiting in green the areas therein which had been 
reserved at those points for lighthouse purposes, was laid before the 
Président, and at the foot lie made the following order: 

"Let ail the lands described in the above list and designated by the green 
shades on the annexed maps, be reserved for light house purposes ; and ail 
the remaining lands situated in the tracts which were temporarily reserved 
for 'public uses' in the year J847, (except the military reser\'ation at Fort 
Brady) be and the same are hereby released frora réservation. 

"Washington, December 9th, 1852. "By the Président: 

"Millard Fillmore." 

Thereupon the Commissioner of the Land Oiïïce, in directions to the 
register and the receiver of the district, said: "You will perceive that 
the President's order releases ail the balance of the réservation of 1847, 
(except the existing reserve for Fort Brady) and you will so note 
them in )'Our books and plats." And the department has ever since 
ioUowed that interprétation in disposing of the lands once contained 
in the réservation of 1847. It is now contended that by the "military 
réservation at Fort Brady" was intended the réservation of 1847 which 
was for "public purposes," and which was sometimes called a military 
réservation, though for no other reason that we can see except that 
the War Department was the original promoter of it, and because it 
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was understood to hâve been made in the anticipation that it might 
be required for military purposes. The further réservation for such 
purposes was, as we hâve seen, abandoned by the War Department 
when it was consulted upon the question as to what réservations it 
needed. 

Now upon thèse facts we are of opinion ; 

First. That Congress did not intend by the act of 1847 that it should 
hâve any application to the Indian Réservation. That was already 
withdrawn from the sale by a treaty which Congress was bound to 
respect. The subject of its législation was to reserve land which would 
otherwise be sold. The réservation made by the Président was only 
precautionary, and covered large areas. It was gradually relinquished 
and was never made absolute. The exception by the Président in his 
order of December 9, 1852, of the Ft. Brady Réservation was made to 
prevent the opération upon it of the gênerai release. Nor is there any- 
thing whatever in the record to show that the Président pretended to 
hâve any authority over the lands in the Indian Réservation. See the 
opinion by Mr. Justice White in Spalding v. Chandler, 160 U. S. 394, 
16 Sup. Ct. 360, 40 L. Ed. 469. The gênerai language of the act and 
of the President's orders thereunder should be interpreted to be limited 
to the subject to which they could properly apply. 

Second. We hâve no doubt that by "the military réservation at Fort 
Brady" he intended the Ft. Brady Réservation, and it was suitably de- 
scribed. For, as we hâve said, he had no authority to deal with the 
Indian Réservation except to préserve its integrity, and it is to be pre- 
sumed he did not intend to exceed his authority; further, if he had 
intended to except two réservations, he would hâve said so. As the 
Ft. Brady Réservation had been made for the government's own 
uses and had not been excluded by treaty with another party, it was 
prudent for the Président, who by the statute was given power to make 
réservations in a territory which covered the Ft. Brady Réservation 
and which it was proposed to open for sale, to except it. As we hâve 
said, the contemporaneous construction of the President's order was 
that the only exception made thereby was the Ft. Brady Réservation, 
and that construction was subsequently followed by those who were 
charged with the carrying the order into effect. Counsel for appellant, 
however, point to an exception. This consists of a letter written by the 
Commissioner of the Land Office, Wilson, to the register and receiver 
of the district, June 9, 1853, in which, referring to certain lands about 
which they had written him, included in the fîrst or precautionary 
réservation, but not in the Indian Reserve, he said : 

"Thèse lands are within the réservation for Fort Brady and are, In con- 
séquence, not liable to entry, by pre-emption or otlierwise. The réservation, 
as made by order of the Président of the United States on the 2nd day of 
September, 1847, embraces Sects. 4, 5 and 6 of T. 4T N., R. 1 B. & Sect. 1 and 
2 of T. 47 N., R. 1 W. and your office was informed, in the letter of the 2Gth 
Feby. last of the réservation for Fort Brady, without however designating the 
tracts." 

But in the letter of February 26, 1853, the same Commissioner had, 
as above stated, informed them that the President's order had released 
ail the balance of the réservation of 1847 except the existing reserve 
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for Ft. Brady, and directed to so note them (the lands released) in 
their tractbooks and plats. It seems probable that the Commissioner, 
in writing his letter of June 9, 1853, vvas laboring under the misap- 
prehension that the lands he was writing about lay in the Ft. Brady 
Réservation. Otherwise there is such a conflict in his statements as to 
render them without value as évidence of contemporaneous construc- 
tion. 

The Chandler tract was therefore open to the location of the scrip, 
and had been adequately surveyed. The location of the scrip was per- 
missible, and the patent was and is valid. 

We corne, then, to the question which is of more gênerai interest to 
the United States, and the one which constitutes the direct object of 
the bill, and this is whether the ownership of the mainland carries with 
it the title to the islands lying between it and the thread of the stream. 
At this point it seems proper to note an aspect of the case which other- 
wise it might be thought we had overlooked. It will be seen from what 
follows that we are of the opinion that the United States lias neither 
the légal or équitable title in the bed of the stream or in thèse islands, 
and consequently has not such an interest in the land as is required to 
support a bill to remove a cloud upon a title. In short, we think the 
title is in the state of Michigan, if the state has not yielded it to the 
riparian Owner. But this défense, if it be one, has not been raised or 
discussed by counsel, who hâve preferred to. ignore it. And, as there 
is a colorable case for the présentation of the merits of the principal 
question, we bave concluded to examine and décide it. But the prin- 
ciples upon which pur décision must rest were long since settled, and 
it seems, to us singular that the Department of the Interior requires 
any fresh judicial déclaration of them. The relevant propositions es- 
tablished by the décisions of the Suprême Court of the United States, 
as we understand them to be, are: 

(1) The original states which united under the Constitution owned 
the land submerged by the navigable waters within their respective 
boundaries in right of their sovereignty. 

(2) This ownership was not surrendered by their iniion, and re- 
mained unafïected thereby except to the extent that they might be af- 
fected by the; exercise of the power delegated to the United States to 
regulate commerce between the states and between the states and for- 
eign countries. 

(3) Upon the acquisition of territory by the United States, such 
new territory was hekl, the terra iirina as well as the submerged lands, 
in trust for the several new states which should thereafter be formed 
of such territory, subject, however, to the right retained by the United 
States on parting with it to sell the land for revenue, and this doubtless 
included lands in islands as well as elsewhere, which the United States 
should regard as valuable and claim for itself. 

(4) This trust was executed by the United States, and the ownership 
of the submerged lands relinquished when any state thus formed should 
be admitted into the Union, for upon such admission the new state was 
entitled to the same rights of sovereignty and be upon an equal footing 
"in ail respects" with the original states. And this was one of the ex- 
press conditions of the deed of cession executed March 1, 1784, by the 
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State of Virginia to the United States, of the Northwest Territory, 
out of which the state of Michigan was formed. 

(5) In the case of the state of Michigan, the condition was per- 
formed by the act of Congress of June 16, 1836, by which it was ad- 
mitted with its northern a.id eastern boundaries on the international 
boundary, the new state to be "on an equal footing with the original 
States in ail respects whatever." iVnd thereupon the title to the lands 
submerged by the navigable waters of the state was transferred to 
the state. But the title to the mainland and of such islands as it should 
claim was as in other cases expressly reserved to the United States by 
the act of admission, to be sold for the benefit of ail the states. 

(6) The title to unsurveyed and unclaimed islands in submerging 
waters is of the same character with that of the bed of the stream or 
other navigable waters. 

(7) The ownership by the state of lands submerged by navigable 
waters is in ail the states, and equally in them ail, subject to such con- 
trol by the United States as is necessary to the exercise of the power 
to regulate commerce. To this extent only is the complète title im- 
paired. 

(8) The United States has therefore in its several departments, légis- 
lative, executive, and judicial, recognized the right of the state in which 
such submerged lands and unclaimed islands are situated to make such 
disposition of them as it pleased. 

(9) The state of Michigan, as hâve other states, has relinquished 
them to the riparian owner. 

The leading case of Pollard's Lessee v. Hagan, 3 How. 212, 11 L. 
Ed. 565, presented nearly ail of thèse questions, and the gênerai princi- 
ples there discussed and adjudged hâve ever since been accepted and 
applied. In that case the plaintiff sought to recover in ejectment lands 
which had been patented to him by the United States, and which at 
the date of the patent laid belovv high-water mark in the Mobile river 
at the city of Mobile. If the United States had any title, its grantee 
could recover upon it. And so the case presented tire very questions 
which are presented upon this branch of the case before us. It was 
held that the plaintiff could not recover, because the United States had 
no title to convey. The whole subject was fully and ably discussed by 
Mr. Justice McKinley, in the opinion of the court. The subséquent 
décisions involving it are too numerous to be separately canvassed. 
It was examined afresh by Mr. Justice Grav in Shively v. Bowlby, 152 
U. S. 1, 14 Sup. Ct. 548, 38 h. Ed. 331. The doctrines of the case of 
Pollard's Lessee v. Hagan were confirmed on ail the questions involved 
in the présent case. The only criticism made was of so niuch of the 
opinion in the earlier case as implied that Congress had not the power 
while Alabama was a territory, and had not yet been admittcd as a state, 
to dispose of the land below high-water mark. This was obiter in Pol- 
lard's Lessee v. Hagan, for the grant in that case was made after Ala- 
bama became a state. As we infer, this criticism was founded upon the 
theory that, as the United States held the title to the land during the 
territorial status, Congress had the power to disappoint the expecta- 
tion by diverting it to another purpose, whatever might be thought of 
the propriety of its action. But no such question ariscs hère. We pass 
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by the numerous cases which hâve followed the cases of PoUard's 
Lessee v. Hagan, and Shively v. Bowlby, until we corne to the récent 
case of Whitaker v. McBride, 197 U. S. 513, 25 Sup. Ct. 530, 49 L. 
Ed. 857. A spécial reason for citing this case exists in the facts that 
it arose in Nebraska, where the local law in regard to the title to land 
between high-water mark and the thread of rivers is the same as that 
of Michigan, and the case involved the title to an island in the river 
between those lines. In the opinion of the court, delivered by Mr. 
Justice Brewer, the opinion of Mr. Justice Bradley in Hardin v. Jordan, 
140 U. S. 371, 11 Sup. Ct. 808, 35 L. Ed. 428, was cited as authority 
for the doctrine that "the grants of the government for lands bounded 
on streams and other waters, without any réservation or restriction in 
tenns, are to be construed, as to their effect, according to the law of the 
State in which the lands lie." Then, as to the circumstance that the 
lands in suit were an unsurveyed island of some 20 or more acres, the 
learned justice pointed out that the omission to include the island in the 
gênerai survey of that locality was évidence that it was not claimed by 
the government, and referred to the case of the Grand Rapids & Indi- 
ana Railroad Company v. Butler, 159 U. S. 87, 15 Sup. Ct. 991, 40 
L. Ed. 85, which was also a case involving an island, for authority, 
said: 

"TJpon thèse surveys (of 1831 and 1837) tbe adjacent laud and the islands 
(not the island of that suit) were sold and patented to private parties. In 
1855 a parcel of ground in the river was, under instructions from the Surveyor 
General, surveyed and marked 'Island No. ô,' and for that island a patent 
was issued to the railroad company. We held that the patent to the riparian 
owner, issued before the date of tbe last survey, conveyed to him the title to 
the island." 

The case of Grand Rapids & Indiana Railroad Company v. Butler 
was one in which the question of the title to the fundus or bed of navi- 
gable rivers in Michigan was directly involved, as well as that of is- 
lands in such rivers which remained derelict, so far as the claims of the 
United States were concerned, by their omission from the original sur- 
veys of the locality. There are numerous décisions of the Suprême 
Court of the United States in which dépendent questions were involved. 
But there are none which run counter to the gênerai doctrines we hâve 
stated. Perhaps the most serions difficulties hâve been encountered in 
cases which involved the circumstances, or the extent and manner, of 
the exercise of the power of Congress to regulate commerce. Of such 
was the case of Scranton v. Wheeler, which cam* before this court 
and again before the Suprême Court. 6 C. C. A. 585, 57 Fed. 803; 
Id., 163 U. S. 703, 16 Sup. Ct. 1206, 41 L. Ed. 318. 

In Michigan the state has never claimed such islands. Differing in 
this regard from some of the other states, that state has relinquished 
them to the adjacent proprietors. In the early case of La Plaisance 
Bay Harbor Co. v. City of Monroe, Walk. Ch. 155, Chancelier Man- 
ning held that the complainant, which had erected wharves, piers, and 
warehouses on the banks and in the waters of a bay which was a part 
of Lake Erie, under charter from the state, had no title to the bed of 
the lake on the front of the land occupied by it. In his opinion he lînk- 
ed in his statement of the rule the bed of the rivers in the state. But 
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that was obiter. The complainants were not the owners of any land 
on the banks of the River Raisin, the diversion of which river was the 
matter complained of. Whether the décision paid a due regard to the 
rights of the complainant as a riparian owner on the bay in the circum- 
stances of that case is not now material. The case was authority for 
the contention that the riparian owner on the shore of the Great Lakes 
had no title to the bed of the adjacent waters. But in the case of Lor- 
man v. Benson, 8 Mich. 18, 77 Am. Dec. 435, the question was pre- 
sented to the Suprême Court of the state in regard to the riparian own- 
ers' title to the bed of the Détroit river. The action was for obstruct- 
ing the plaintiff's right to get the ice on the river ; and one of the ques- 
tions reserved by the trial judge for the opinion of the Suprême Court 
was, "Hâve riparian proprietors on the Détroit river a right of prop- 
erty in the soil under the water, or in the ice, or the exclusive right of 
taking the same in front of the premises to the middle of the stream?" 
The answer of the court is thus stated in the headnote by the reporter, 
Cooley, afterwards a distinguished member of the court: "The com- 
mon-law principle that the soil under such tideless public rivers is in 
the owner of the adjacent bank prevails in this state, and is applicable 
to the Détroit river." The case in Walker's Chancery Reports was 
cited in the briefs, but is not mentioned in the opinion. The former 
chancellor, Manning, had become a member of the Suprême Court and 
concurred in the opinion. This décision has been followed in the later 
cases decided by that court. Rice v. Ruddiman, 10 Mich. 135 ; Ryan 
V. Brown, 18 Mich. 196, 100 Am. Dec. 154; Bay City Gas Light Co. v. 
Industrial Works, 38 Mich. 183 ; Turner v. Holland, 65 Mich. 453, 33 
N. W. 283 ; Grand Rapids v. Powers, 89 Mich. 94, 50 N. W. 661, 14 
L. R. A. 498, 28 Am. St. Rep. 376. And later on the same rule has been 
recognized by the Suprême Court of Michigan in People v. Silberwood, 
110 Mich. 103, 67 N. W. 1087, 33 L. R. A. 694, in regard to rivers. 
But in this later case the court drew a distinction between the land in 
the bed of rivers and that in the bed of the Great Lakes, and in regard 
to the latter reverted to the rule in La Plaisance Bay Harbor Co. v. 
City of Monroe, supra. 

In behalf of the complainant it is contended that there is a différence 
between the land in the bed of the inland rivers of a state and those on 
its boundary, especially where the boundary is an international boun- 
dary ; but no substantial ground for such a distinction has been sug- 
gested, nor can we find any. The Michigan rule has been applied in- 
discriminately to the inland waters of the state and those on its inter- 
national border. Lorman v. Benson and Backus v. Détroit, 49 Mich. 
110, 13 N. W. 380, 43 Am. Rep. 447 related to the Détroit river, and 
Ryan v. Brown related to the St. Mary's river. 

The brief of counsel for the appellant discloses that upon a search 
in the early archives of the government it appears that the St. Mary's 
river was sometimes, indeed often, called a "strait," and it is likened by 
counsel to the Bosphorus and other like great Connecting waters. Much 
industry is shown to bave been given to this endeavor, and the object is 
to show that the St. Mary's river ought to be classed with the Great 
Lakes upon the distinction taken by the Suprême Court of Michigan in 
People v. Silberwood, 110 Mich. 103, 67 N. W. 1087, 33 L. R. A. 694, 
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between rivers and Iakes. We hâve preferred to call the stream a river, 
not only because it seems the more proper appellation, but also because 
it bas in récent times been se called. But it is a small niatter to difïer 
about. It is the same stream, by whatever name called, as was the sub- 
ject of the décision in Ryàn v. Brown, and it bas a much smaller title 
to be called a strait than lias the Détroit river, which bas a much more 
even current and carries several times the volume of water, and wh'ch 
was the sûbject of décisions in two, at least, of the Michigan cases. 

The complainant says tbat it needs thèse islands in order to fulfiU its 
treaty with Great Britain that the Great Lakes and Connecting waters 
should forever remain free and open to the commerce of the coutract- 
ing parties. But it is not stated that thèse isîands are a menace to the 
commerce of Great Britain, or that that country bas made any com- 
plaint or requirement about tbëm. But aside from this, the United 
States did not, by the treaty, stipulate to make improvements in thèse 
waters. It stipulated that it would interpose no obstacle to tbeir nav- 
igation in the commerce of the other country. It inight bave left them 
ail in their natural state without any violation of the treaty. A great 
number of cases are cited in the brieî of appellee from the states wbere 
the Michigan rule prevails, and wbere the river is on the border line be- 
tween states, and there are a number of cases from such states in the 
reports of the Suprême Court of the United States wbere the rule has 
been applied without regard to the fact that the river was a state bound- 
ary. 

Again, it is said that the United States needs thèse islands for its con- 
venience in its commerce on' the river. But for what particular purpose 
of thaf sort is not stated. No action has been taken by Congress for 
the construction of any works or the rcmoval of any obstructions at 
tbis place which woidd be affected by the existence of the islands. If 
the Congress shall at any time require them in order to properly reg- 
ulate commerce, which in view of tbeir location would seem a rather 
remote probability, the défendant will not be ousted of its title, but it 
will become subject to an easement for a public use which may more 
or less impair its value. But that was a liability to which it vi'as exposed 
wdien it acquired the title. 

Thus far we hâve considered tbis question on its strictly légal aspects. 
The éléments of equity in the attack on the Cbandler patent are scant. 
His application was made May 17, 1881. The Land Office had it under 
advisement until December 1.5, 1883, whcn it granted the patent. It 
does not appear that the particular objection now made was presented 
to the Commissioner. But the matter of the réservations in the lo- 
cality, including the land applied for, must bave been under bis ob- 
servation, and the issuance of the patent is at least prima facie évidence 
that no valid objection to its issuance was deemcd to exist. The Land 
Office then had, and has continued to bave in its possession, the same 
data for raising the question of the validity of the patent that are made 
the basis for the contention now made. Upon the faith of the grant, 
the patentée and his grantee bave made permanent improvements upon 
the land costing from $i;),"),0(»() to $1.")0,0(IO. Following tbe ancient 
common-law maxim, ''nullum teminis occurrit régi," it bas been settled 
as tbe rule bere that the United States is not affected in respect to its 
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pursuit of remédies by mère delay or gênerai statutes of limitation. 
But when it sues in equity as a private suitor on a cause of action relat- 
ing to its proprietary interests, it is held to be affected by those equities 
which are recognized as fundamental in controversies between private 
parties. And why should this net be so ? It derogates f rom the dignity 
and character of the government to suppose that, formed as it is to se- 
cure impartial justice between individuals, it may nevertheless in the 
conduct of its own afïairs, without regard to the principles it represents, 
perpetrate upon its citizens wrongs which it would promptly condemn 
if practiced by one of them upon another, 

The argument in this case took a very wide range. But we hâve en- 
deavored to keep as nearly as we could within the limits of the control- 
ling facts in the controversy and the principles which we think applica- 
ble to them. 

We are of the opinion that the decree of the court below should be 
afRrmed. 



COOK et al. v. FOLET et al.» 
(Circuit Court of Appeals, Eighth Circuit February 13, 1907.) 

No. 2,224. 

1. Appeal and ERnoR — Review— Harmless Eseoe. 

While it is the rule of the fédéral courts that If there be error appar- 
ent on the face of the record a presiimption of préjudice arises wliich can- 
not be disrefrarded uniess the record iifJirrnatively diseloses that the error 
was not prejudicial, it is equally well established in such courts that 
no judgment will be reversed for error when it is clear that such error 
did not and couid not hâve prejudlced the rights of the party against 
whom the ruiing was made. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and. Error, 
§§ 4029-4037.] 

2. CoNTRAors— Rui.es of Construction. 

It is a well-recognized canon of construction that the situation of the par- 
ties to a contract at the time it was entered into shouid be considered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contraets, § 752.1 
S. Same — Peactioal Construction by Parties. 

Where the parties to an executory contract hâve given It a particular 
construction, such construction will generally be adopted by the court in 
giving efl'ect to its provisions. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 11, Contraets, S 753. 

Practical construction of contraets by parties, see note to Davis v. 
Alpha Portlaud Cément Co., 73 C. C. A. 392.] 
4. Same. 

Défendants took the contract to construct a railroad in accordance with 
spécifications which by their terras were made a part thereof, and which 
provided. inter alla, for monthly payments based on approximate esti- 
mâtes made by the engineers of the railroad company, a certain percentage 
being reserved, and for a final estimate and payment after the worlc was 
completed. They also provided that "the engineers' measurements and 
classifications shall be final and conclusive." Plaintiffs submitted to de- 
fendants a proposai for a subcontract after having been given a copy 
of such spécifications, which proposai stated "ail worli to be done ac- 
cord ing to the spécifications of the • * * railroad company and to 
the satisfa ction of their engineers." The proposai was accepted, and 

•Rehearing denied May 23, 1907. 
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plaintiffs did the work. They received moiithly payments on estimâtes 
made hy tlie compaiiy's engineers, and on completion of the work received 
final payment on measurenients and elassiflcarions so niade witliout ob- 
jection. Tliey at no time liad toeasurements or classifications made t'or 
themselves until a year after sueh linal payment. Ueld, tliat while the 
provision of the speeifleations making the measurements and classifica- 
tions of the company's engineers final and conclusive vi^as not In terms 
made a part of the subcontract, yet in view of the situation of the par- 
ties when it was made, and their acts in making and receiving payments 
based solely on tUo estimâtes, measurements, and classification of such en- 
gineers, it was cleariy intended that the spécifications should be a part 
thereof, and that the rights of the parties thereto were govemed by such 
provision. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 11, Oontracts, §§ 
884^889.] 

6. Same— Provision for Estimâtes bt Engineers— Conclusiveness op Es- 
timâtes. 

Final measurements and classification of work made by engineers un- 
der a eontract providing that they shall be final and conclusive between 
the parties are in légal effect an award made by arbitrators, and are 
final and conclusive, in the absence of fraud or such gross mistakes as 
Imply bad faith or a failure to exercise an honest judgment. 

fEd. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, §§ 
1326-1351.] 

6. Same— Impeachment fob Feaud oh Mistake. 

Final estimâtes made by engineers in pursuance of a eontract between 
the parties malving such estimâtes final and conclusive when made the 
foundation of an action at law, or when interposed as a défense to an 
action at law, caunot be impeached for fraud, such gross mistakes as 
imply bad faith, or a failure to exercise an houest judgment ou the 
part of the engineers if timely objection is made, but for such relief re- 
sort must be had to a court of equity. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Oontracts, § 1343.] 

7. Courts— -rBocEDUBE in Fédéral Courts— Mingling oir Légal akd Equi- 

table Causes or Défenses. 

In the fédéral courts there can be no blendiug of légal and équitable 
causes of action or défenses. 

8. Same— Issues— Objections— Waivee. 

ïhe objection that an issue- raised by the pleadings in an action at law 
is cognizable in equity is waived by a failure to interpose it in apt time 
in the trial court. 

9. Conteacts-Estimates or Railroad Work by En gineee— Impeachment 

POB Fbaud. 

A very high degree of proof is required to impeach the décision of a 
railroad engineer as to amount and classification of the work done by 
a contractor on the ground of fraud or bad faitli, where by the eontract 
such décision ia made conclusive between the iiarties. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Oontracts, § 
1347.] 

Carland, District Jùdge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

H. V. Mercer (George P. Wilson and George C. Greene, on the 
brief), for plaintiffs in error. 

Harris Richardson, for défendants in error. 

Before VAN DEVANTER, Circuit Judge, and CARLAND and 
POLLOCK, District Judges. 
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POIvLOCK, District Judge. The important and controlling factg 
in this case, as gleaned from the record, are: 

Défendants in error (hereinafter called "défendants") were the origi- 
nal contractors with the Algoma Central Railway Company (herein- 
after called the "railway company") for the grading of a line of road 
in Canada. On the 30th day of'September, 1901, the défendants re- 
ceived from plaintifïs in error (hereinafter called "plaintififs"), the fol- 
lowing proposition to grade a portion of the road. 

"St. Paul, Sept. 30, 1901. 
"Messrs. Foley Bros., Porters & Wh.ilen, Contractors. 

"Gentlemen: We propose to do ail the work on rlie Main Line near Batche- 
wana of the Algoma Central Ry. from Station 88S to Station 1005 at the fol- 
lowing priées: 

Earth excavation, hauled 500 feet and under, per eu. yd $ 25 

Loose rock excavation, hauled 500 feet and under, per eu. yd 40 

Solid rock excavation, hauled 500 feet and under, per eu. yd. 1 45 

Hard pan excavation, hauled 500 feet and under, per eu. yd. 40 

Materlal hauled beyond 50O feet 01 

Clearing per acre 38 00 

Close cutting per acre 35 00 

Grubbing per acre 75 00 

Cedar Box Culverts, $10.00 per M. ft. B. M. 

"Ail work to be done according to the spécifications of the Aleoma Central 
Railway Company and to the satisfaction of their engineers, and to be com- 
pleted by June 30, 1902. If, at any time in your opinion, or that of the en- 
gineers of the Algoma Central Ry. Co. there is not sufKcient force on the work 
to complète the same within the time specifled, we agrée that you may put 
on what force you consider necessary and charge same to our account. 

"Yours truly, Cook Bros." 

To this proposition défendants replied: 
"Messrs. Cook Bros., Contractors : 

"Gentlemen: We aecept the above proposition and authorize you to com- 
mence at once. 

"Yours truly, Foley Bros., Porters & Whalen, 

"By W. D. Barclay." 

In accordance with the contract so made, plaintiffs did perform 
the work of grading the road between the sections named in the con- 
tract, and before the commencement of this action received therefor 
the sum of $70,639.74 for work done by them under the contract, 
based on estimâtes made by the engineers of the railway company. 
Plaintiffs also received the further sum of $8,542.30 for extra labor 
performed, materials furnished, and money expended for varions pur- 
poses. Thereafter plaintifïs commenced this action at law to recover 
a balance of $31,965.78 claimed by them to be due on the contract price 
for work done under the terms of the contract, and the further sum of 
$3,306.52 as balance claimed by them to be due for extra work done, 
materials and money furnished and expended for défendants. The 
amount thus claimed by plaintiffs for work done in pursuance of the 
contract was based upon measurements and classifications of the work 
made by engineers, at their request, more than a year after the com- 
pletion of their contract. 

The pétition is in three counts. The first, for balance due under 
the terms of the contract; second, for the same amount based upon 
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the common (quantum memit) count; third, for balance claimed for 
extras furnished, extra work done, materials furnished, and money 
expended for the benefit of défendants. To this pétition défendants 
answered, admitting the making of a contract with plaintifïs and the 
performance of the work and labor by plaintifïs under the contract, but 
alleged at the time of the mal-cing of the contract there was in exist- 
ence certain spécifications for the doing of the worl< which formed a 
part of the original contract between défendants and the railvvay Com- 
pany, and that by référence thereto in the contract made with plain- 
tifïs said spécifications M^ere adopted and became a part of the sub- 
contract between plaintifïs and défendants. Thèse spécifications were 
set out in the answer in full. 

Paragraph 4 of the gênerai provisions applicable to ail work done 
under the spécifications provides as follows: , , 

"An approximate estimate will be made at the enà of every mowth durSng 
the cnrrent month as provided for in the contract, reserving to the coiitractor 
the right to inquire into the correctness of the estimate. 15 per cent, of the 
monthly estimâtes will hé reserved as a réserve fuud until final completion 
of the worij as provided for in the contract." 

Paragraph 5 provides : 

"Final estimâtes will be made for the work with reasonable diligence when 
eompletely performed, and the engineer reserves the right to reject the whole 
or anv portion of tlie said worl^, sliould It be found to be inconsistent with the 
spécifications. The engineer's measurements and classifications sliall be final 
and conclusive." 

Paragraph 19 provides: 

"Thèse spécifications are hereby acknowledged, accepted and made a part 
of this contract." 

The afiswer further alleged that the engineers of the railway Com- 
pany made a final estimate of the amount of work done by plaintifïs 
under the terms of their contract and ifs classification, and in accord- 
ance therewith défendants had made full payment to plaintifïs accord- 
ing to the terms of the contract. 

As to the third count in plaintifïs' pétition, the défendants in their 
answer pleaded full payment. In reply to this answer plaintifïs plead- 
ed as follows: In the 'third paragraph admitted the railway company 
provided spécifications substantially as set out by the défendants. In 
the second paragraph denied thèse spécifications were a part of the 
contract made by plaintiffs with the défendants, and in the fourth and 
fifth paragraphs of the reply pleaded as follows : 

"Dénies that either the said engineer or engineers ever either made or 
caused to be made measurements of the said work according to the methods 
and at the times alleged in said answer, or at ail; dénies that either the 
said engineer or engineers ever made any estimâtes of said work except ap- 
proximate estimâtes and measurements occasionally made of parts of said 
work, and allèges that said occasional and approximate estimâtes and meas- 
urements were not made every month or as often as every month, and were 
never made for the whole ofsaid work, and not made after said work was 
completed: that nelther of the plaintilfs ever had any notice or knowledge 
of either the time or place of either any estimate or measurenient of said work, 
either approximate, preliminary or final, or otherwise, by either the said 
engineer or' engineers; that neither of the plaintiffs were ever either présent 
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or representetl at sueh estimnta or meiisureineiit; that noitlu'i- of tbcin (■ver 
had any opportunity to inquire iuto tlie eorrectuess of any sucli estimate or 
lueasurement, or kuow whether it was made eitlier faii'iy or correctly ; tliat 
the plaintiffs vvere informed that said approximate aud occasioual estimâtes 
and measurements had been made of parts of said worli from time to time, 
and requested aud demanded of the said défendants, and the said englaeer and 
('n,!rineers in charge of said work and railway company, that plaintitïs be per- 
uiitted to hâve tlie riglit to examine such estimâtes as might be made by said 
eugineer or engineers, and might bave eojiies tliereof ; that said request was ai- 
ways refusod to eitlier examine or see either or any sueh reports or estimâtes; 
tliat plaintiffs are informed and believe, and upon that information and belief 
furtber allège, that, when said approximate and oecasional estimâtes and 
îoeasurements were made, they were for much less than the work actually 
l)erformed, and were greatly erroneous as to the classifications ; that after 
the work had been actually performed and said oecasional measurements had 
been made, in so far as they were made, tbe resuit of said measurements and 
the classifications thereon and the estimâtes based upon said measurements 
and classifications were, from t -ne to time, by the procurement of the said 
défendants, willfully and fraudulently manipnlated and changea to decrease 
the apparent amount of work perfornied by thèse plaintiffs, and with a view 
and with a purpose and with the intention of so combining, manipulating, 
and cbanging the results of said estimâtes as to greatly reduee tbe amount 
of said work, and to falsely and erroneously classify the same so as to 
greatly reduce the amount owing from said défendants to thèse plaintiiïs. 

'•'And plaintiffs further allège that within and at a reasonable time after 
the i'xnt iision of said work j)laintiffs d.uly demanded of said engineers and 
said défendants that they measure or cause to be measured the said work 
for a final estimate tbereof, and offered to pay one-half of the ex])ense of such 
measurements, but said défendants refused to do so; deny that said engineer 
ever either measured or classifled said work, eitber in accordance with the 
allégations of said answer, or at ail ; but allège that if said engineer ever 
either measured or attempted to measure, or ever either elassitied or at- 
tempted to classify, said work, or ever either found, or attemjited to find, ad- 
Judge, or détermine the same, or the rights of thèse plaintiffs, or the liability 
of tlie '-^fendants therefor, that the same was done without either the knowl- 
edge or consent of plaintiffs, aud without any agreement upon the part of 
plaintiffs ther or, and without any hearing or opportunity given to plaintiffs 
to be heard thereon ; that such measurements and classifications or attempted 
measurements and classifications, if made or attempted to be made by said 
engineer, were wholly without authority as to thèse plaintiffs, and of no 
binding force or effect on them or tbcir rights therein ; that if the said 
engineer did mako in fact such measurements, and did in fact attoini)t to clas- 
sify said work and adjudge said work. that be could not, and did not, arrive 
at the amounts and classifications set forth in défendants' answer, if the same 
were done inte!ligently and honestly, and that if he did arrive at the said 
respec'|fve amounts and classifications, that bis said measurements ,and classifi- 
cation!? and each of them, in so far as they differ from the respective amounts 
set forth in the complaint herein, were, and are, incorrect and false, and 
wliolly erroneous, and made so with tbe knowledge and consent and under the 
direction of the said défendants." 

At the beginning of the trial on motion made by défendants' counsel 
to require the plaintiffs to elect whether they woukl proceed on the 
contract as set out in the first cause of action, or on the common 
count, as set forth in the second, the court ruled the plaintiffs to pro- 
ceed on its first cause of action based on the contract; and further 
ruied, on the face of the pleadings as presented, the gênerai provisions 
of the spécifications applicable to ail work done under them, making 
the engineers' measurements and classifications of the work done 
final and conclusive between the parties, did not form a part of the 
contract and was not binding upon plaintiffs. 
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At the conclusion of plaintiffs' testimony the court denied a mo- 
tion for peremptory instruction in favor of défendants, and held the 
question of the amount due plaintiffs, in addition to that which it was 
admitted they had received, to be open for the détermination of the 
jury. 

Among other things, the trial court charged the jury with référence 
to the weight to be gîven to the measurements and classifications 
made by the engineers of the raiiway company, as foUows: 

"Now, it is for you, gentlemen of tbe jury, to détermine in the case what the 
amount of tbese différent materials was, and what the différent classifications 
were. If you are satisfled tliat this worlc of measurement and of classification 
was honestly perfcrmed by thèse engineers, Mr. Anderson and Mr. Oonnell, 
and by Mr. Garden as far as he acted in the matter; that it was honestly 
performed by them, and they appear to hâve no interest In the matter ; then 
it follows that they had better opportunities to ascertain the exact amount, 
not only of the entire amount of material that was removed, but of the dif- 
férent classifications of this material, than the engineers who went there 
afterwards, a year or more later, and had not the conformation of the ground 
to view, had nothing but the places from which the material was taken, fre- 
quently, and generally perhaps, not showing what the original surface of the 
ground was, or how high it might extend, exeept in some cases on the highest 
side of the eut; If you are satisfled that thèse men did this work honestly, 
it is quite apparent that they had a better opportunity to reach correct con- 
clusions than could hâve been the case with the engineers who went on there 
afterwards at the Instance of the plaintiffs ; and, if you should come to that 
conclusion, it would substantiaily end the case. 

"But if there is anything in the évidence which satisfies the Jury that thèse 
measurements or classifications were not made honestly by the engineers of 
the raiiroad company, according to which Foley Bros, were paid, as well as 
the Cook Bros., then it wlll be for the Jury to ascertain what the amount of 
the material really was, and its proper classification, 

"In that case you hâve the testimony of the two engineers who made the 
latter measurements, the testimony of Mr. Spaulding, and the testimony of 
Mr. Bellamy. You hâve heard what they did. They went there after the 
work was ail done; you bave heard what measurements they took, and how 
they were taken ; how that work was done by them ; and if upon the whole 
évidence you are satisfled that the measurements were not made honestly 
by the engineers of the raiiroad company, and that thereby the plaintiffs were 
not paid fuily such an amount as they ought to hâve been paid — ;lf you are 
satisfled of that from tbe testimony — then it will be your duty to détermine the 
facts and render a verdict for the plaintiffs for the balance which they ought to 
hâve." 

It appears from the uncontradicted évidence found in the record 
the eng'neers of the raiiway company made measurements and classi- 
fications of the work done by plaintiffs tmder their contract, and that 
plaintiffs were paid and received payment for work done by them 
based on such estimâtes. It further appears the plaintiiïs made no 
measurenrients and classifications of the work done by them as the 
work progressed, and caused none to be made until more than a year 
after their contract was completed. There is no évidence found in 
the record tending in the slightest degree to impeach the estimâtes made 
by the engineers of the raiiway company for fraud, nor is there any 
évidence found in the record tending to show such gross mistakes on 
the part of the engineers of the raiiway company in the making of 
their estimâtes as would imply bad faith or a failure to exercise an 
honest judgment on their part. The utmost that may be said of the 
évidence is, a dispute was raised as to the accuracy of the measurements 
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and classifications of the enginoers as shown from theîr estimâtes. As 
to the third count, there was no sufficient évidence offered by plaintiffs 
to permit a recovery thereon. The trial resulted in a verdict and judg- 
ment for the défendants. Plaintiffs bring error. 

In the view we hâve taken of this case, derived from a reading of 
the entire record and the briefs of counsel, we deem a separate con- 
sidération of the many errors assigned unnecessary. Ail of substantial 
merit are so related that a référence to and décision of one ground 
of error relied upon will show ail to be untenable. As seen from the 
above statement, the trial court at the outset of the trial, on the face 
of the pleadings, tentatively ruled that provision of the spécifications 
for the doing of the work furnished by the railway company, which 
formed a part of the contract between the railway company and de- 
fendants, and which made the measurements and classifications of the 
work donc, as shown by the estimâtes of the engineers of the railway 
company, final and conclusive between it and the défendants, formed 
no part of the contract between the parties to this litigation. And, al- 
though, as clearly appears from the record, the parties proceeded to the 
trial of the case on ail the issues joined as though this question had not 
been raised or decided, the court seems to hâve entertained this view 
of the contract throughout the trial, for while it does not appear from 
the record how the question was raised, or what called forth the ruling 
at the time it was made, the trial court in the charge to the jury, among 
other things, states he had so ruled and expresses satisfaction with the 
correctness of such ruling. Proceeding further on the assumption of 
the correctness of the ruling made in this respect, that plaintifïs were 
not bound or concluded by the measurements and classifications of the 
work donc by them, as shown by the estimâtes of the engineers of 
the railway company, but that the true amount of the measurements 
and classification of their work was open for the détermination of the 
jury as a basis for its verdict, on ail the évidence, the court charged 
the jury as to the weight to be given such estimâtes, as above quoted 
from the charge given. If the trial proceeded from a correct view of 
the plaintifif's contract, this portion of the charge was erroneous, for 
that it accorded to the testimony of the engineers of the railway com- 
pany and the estimâtes made by them of the work donc by plaintifïs 
undue probative force and weight. In effect it charged the jury, if 
the estimâtes were honestly made by the engineers of the railway com- 
pany, as shown by their testimony, that ended plaintifïs' case. In 
other words, it made the accuracy of the estimâtes of measurements 
and classifications of the engineers of no moment, but their honesty the 
sole test. However, it is the insistence of counsel for défendants that 
the arbitration clause found in the spécifications furnished by the rail- 
way company does form a part of plaintiffs' contract, and by reason 
thereof the estimâtes made by the engineers o.f the railway company 
of measurements and classifications of the work done by plaintifïs for 
défendants are final, conclusive, and binding upon plaintifïs, as a 
matter of law, until set aside and annuUed for fraud or such gross 
mistakes on the part of the engineers making them as would imply 
bad faith on their part, and as there is no testimony found in the rec- 
ord tending to impeach the validity of the estimâtes made, and as the 
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verdict and judgment is for défendants, and is riglit as a matter of 
law, the error committed, if any, in tlie giving of this portion of tlie 
charge is immaterial. 

In view of this contention it becomes material to a décision of the 
case to inquire whetlier upon the whole record; as a matter of law, the 
trial court rightfully held the arbitration clause fornied no part of the 
contract of plaintiffs, not for the purpose of reviewing or correcting- 
the ruling so made in this respect, for, as the défendants had judgment 
in their favor, it is manifest this may not be done hère on this record. 
Guarantee Co. of North America v. Phénix Ins. Co., 124 Fed. 170, .iD 
C. C. A. 376, and cases cited. Yet, as the judgment belo\y was for 
the défendants, if on the whole record such arbitration clause was, as 
a matter of law, a part of plaintiffs' contract, and it be true, as stated, 
such estimâtes of measurements and classifications of the work done 
by plaintiffs under their contract as are provided by the spécifications 
were in fact made by the engineers of the railway company, and pay- 
aient was made by défendants to plaintiffs in accordance with such 
estimâtes, and the record contains no évidence tending to impeach and 
avoid such estimâtes upon any gfoUTid for which they might be avoided, 
it then follows, of necessity, the judgment below is right and must be 
affîrmed, because at another trial no other judgment than that com- 
plained of could rightfully be entered. Therefore the error commit- 
ted in the charge given is without préjudice. 

While it is the rule of the fédéral courts, if there be error apparent 
on the face of the record, a presumption of préjudice arises which 
cannot be disregarded unless the record afïïrmatively discloses the er- 
ror was not prejudicial (Mexia v. Oliver, 148 U. S. 664, 13 Sup. 
Ct. 754, 37 L. Ed. 602; Vicksburg & Meridian Railroad v. O'Brien, 
119 U. S. 99, 7 Sup. Ct. 172, 30 h. Ed. 299), yet it is equally as well 
established by the décisions of the fédéral courts that no judgment 
vvill be reversed for error when it is clear such error did not préjudice 
and could not hâve prejudiced the rights of the party against whom 
the ruling was made. (Lancaster v. Collins, 115 U. S. 222, 6 Sup. 
Ct. 33, 29 E. Ed. 373; Smith v. Shoemaker, 17 Wall. 630, 21 E. Ed. 
717 ; Decatur Bank v. St. Eouis Bank, 21 Wall. 294, 22 L. Ed. 560 ; 
Railroad Co. v. Pratt, 22 Wall. 123, 22 L. Ed. 827; North v. Mc- 
Donald, 1 Biss. 57, Fed. Cas. No. 10,312). 

Was the view taken by the trial court of the contract existing be- 
tween plaintiffs and défendants the correct one? The détermination 
of this question dépends upon whether or not those provisions of the 
spécifications of the railway company making the admeasurements 
and classifications of the engineers of the railway company final and 
conclusive as to the work done under the spécifications became a part 
of the contract between plaintiiïs and défendants. The express lan- 
guage of the contract is, "ail work to be done according to the spécifi- 
cations of the Algoma Central Railway Company and to the satisfac- 
tion of their engineers." From this language it is manifest plaintifl^s 
must hâve advised themselves as to what the requirements of the 
spécifications were as to the manner of performing the work to be 
done under their contract, and at least to this extent the spécifications 
were made a part of their contract. The précise question, however, 
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is, did plaintiffs, by this référence to the spécifications of tlie railwa}- 
Company made in their contract, adopt the provisions made therein 
for the admeasurement and classification of tlie work to be done b}- 
them ? Having in mind only tlie language employed in tlie proposition 
submitted by plaintiffs and its acceptance by défendants, it is not en- 
tirely certain whether it includes the arbitration clause of the spécifi- 
cations, making the measurements and classifications of the engineers 
of the railway company final, conclusive, and binding upon plaintiffs 
as to the work agreed to be done by them nnder their contract. Wood- 
ruff et al. v. Irlough et al., 91 U. S. 596, 33 L. Ed. 332. But a dtie 
regard for the established rules for the construction of exectitory 
contracts, in the light of the undisputed facts found in the record, 
leaves no room for doubt as to its true construction in this case, for 
the following reasons : 

It is a well-recognized canon of construction that the situation of the 
parties to the contract at the time it was entered into should be con- 
sidered. as was said by Judge Sanborn in Rockefeller v. Merritt, 7(i 
Fed. 909, 22 C. C. A. 608, SbX. R. A. 633 : 

"One of the most satisfactory tests to ascertain the true meaninîï of a 
eontraet is made by piitting ourselves in tho plane of the eontraetinf; parties 
when it was made, and then coiisideriiifr. in view of ail the facts and circum- 
stanees surrounding them at the time of its exécution, whnt the parties iu- 
tend by tlie terms of their agreement. Wiien their intention is tiras made 
clear, it must prevail in the interprétation of the instrument, regardless of 
inapt expressions or careless récitals." AccumuUitor Co. v. Dnbnque St. Kv. 
Co.. 12 C. C. .\. 37, 64 Fed. 70: United States v. Gibbons, 109 U. S. 200, :$ 
Sup. et. 117, 27 L. Ed. 900; Rock Island Ky. v. Rio Grande Ry., 143 U. S. 
596, 12 Sup. et. 479, 36 L. Ed. 277. 

Applying this rule to the facts shown by the record, what was the 
situation of the parties at the time this contract was made? The de- 
fendants were under contract with the railway company to perform 
the work hère subcontracted to be done by plaintiffs. The spécifica- 
tions referred to in the contract under considération formed a part 
of that contract. Thèse spécifications were submitted to and in the 
possession of plaintiffs before they made the proposition to contract 
with défendants. By the express terms of their contract plaintiffs 
agreed to do their work in accordance with thèse spécifications. The 
spécifications referred to were one paper, and an entirety, and con- 
tained gênerai provisions applicable to ail work done under the spécifi- 
cations, and under them is found the provisions for measurements and 
classification of the work by the engineers of the railway company. 
Hence plaintiffs knevif they must examine the spécifications in order to 
détermine the manner of doing the work. Having examined them, 
they knew the défendants were bound by the measurements and classifi- 
cations of the engineers of the railway company, and that the railway 
company would pay the défendants for the work done by plaintift's only 
in accordance with the measurements and classifications of the en- 
gineers of the raihvay company, and they had no reason to suspect or 
believe that défendants were binding themselves to pay the plaintift's 
for work done in accordance with différent measurements or classifica- 
tions than those made by the engineers of the railway company. 
152 F.— 4 
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Again, there is another well-recognized and perfectly just rule of con- 
struction of executory contracts, vvhich is: 

"Where the parties to a eontract hâve given it a particular constraction, 
such coustruetion will generally be adopted by the court in giving effect to its 
provisions." 9 Cyc, siiliject "Contracts," p. 588. 

As said by Judge Thayer in Central Trust Co. of New York v. 
Wabash, St. L. & P. Ry. Co. (C. C.) 34 Fed. 254: 

"The agreement being executory, the practical construction adopted by the 
parties thereto, and by their successors, during a period of several years, Is 
entitled to great, if not controlling, influence in determining vs'hat is the 
proper interprétation of the same, as was held in ToplifC v. Toplifif, 122 U. S. 
121. 7 Sup. et. 1057, 30 L. Ed. 1110, and Chicago v. Sheldon, 9 Wall, 54, 19 
L. Ed. 594. It is well understood that the practical construction of a eontract 
adopted by the parties thereto will not control or override language that is so 
plain as to admit of no controversy as to its meaning. In ail such cases the 
iutent of the parties must be determined by the language employed rather 
thaT! by their acts ; but if the language employed is of doubtful import, or if 
the eontract contains no provisions on a given point, or if it fails to deflne 
with certainty the duties of the parties with respect to a particular matter 
or in a given emergency, then beyond ail question it is proper to consider how 
the parties hâve construed the instrument with respect to such debatable 
points. If both parties to an agreement for a considérable period, and while 
free to act, treat a eontract as imposing certain duties or obligations, such 
conduct ought to settle the construction of the instrument if its provisions 
with référence to such matters are to any extent uncertain, obscure, or in- 
comnlete. 'A construction of a eontract adopted and acted upon by both 
parties will be regarded as worked into the eontract,' if such construction 
does not conflict with its express provisions. The manner in which a con- 
struction of a eontract adopted and acted upon by both parties may, so to 
speak, be worked into a eontract, is well illustrated in Topliflf v. Topliff, above 
cited, and also in the case of Robinson v. U. S., 13 Wall. 363, 20 L. Ed. 653. 
In the latter case Robinson had contracted to deliver a certain quantity of 
barle •. but whether the deliverj' should be made in bulk or in sacks vi-as not 
specifled. For a period of six months the barley was delivered in sacks. The 
court refers to this faet as a proper reason for construing the eontract as 
requiring a delivery in sacks, rather than in bulk. It will rarely be found, 
we apprehend, that a court will go far astray in arriving at the actual intent 
of the parties to a eontract (which, after ail, is the purpose of ail rules of 
construction) by adopting that interprétation which the parties, without com- 
pulsion, hâve themselves adopted and acted upon." 

To like effect, see Merriam v. U. S., 107 U. S. 437, 3 Sup. Ct. 536, 
27 h. Ed. 531; Uinta Tunnel, Min. & Transp. Co. v. Ajax Gold Min. 
Co., 141 Fed. 563, 73 C. C. A. 35 ; District of Columbia v. Gallaher, 
124 U. S. 505, 8 Sup. Ct. 585, 31 L. Ed. 526 ; Michigan Home Colony 
Co. V. Tabor, 141 Fed. 332, 72 C. C. A. 480 ; and the many cases cited 
in 9 Cyc, subject "Contracts," p. 589. 

What was the conduct of the plaintiffs during the time this work 
was being performed by them? As shown by the record, they em- 
ployed no engineers to measure or classify the work done by them 
under this eontract, and made no such measurements or classifications 
of the work themselves. The engineers of the railway company 
were présent on the work, and did make such measurements and 
classifications as the work progressed. Plaintiffs received part pay- 
ments for work done by them as the work advanced, based alone on 
estimâtes made by the engineers of the railway company. And after 
the completion of their work called for a final estimate of the work done 
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by them and received payment, not in a round sum, but in odd dollars 
and cents, based on such final estimâtes, as made by the engineers of 
the railway company, and not until more than a year after the com- 
pletion of their work, and after receiving payment based on the final 
estimate of the engineers of the railway company, without protest, did 
they take any steps to make an independent measurement and classi- 
fication of the work donc by them. 

The entire record considered, we are of the opinion, even if it 
might be said the part of the spécifications making the estimâtes of 
the engineers of the railway company final and conclusive was not 
in the express terms made a part of plaintiffs' contract, yet the situa- 
tion and knowledge of the parties at the time the contract was made, 
and their conduct during the progress of the work, ail clearly show 
their intent to be bound by the stipulation in question, and that 
such stipulation was worked into and became as fuUy a part of the 
contract as though in express terms incorporated therein when made. 

Such being the contract between the parties, and the évidence found 
in the record being as above stated, a brief référence to a few well- 
settled and fundamental principles governing the efifect and the manner 
of avoidance of such estimâtes renders entirely clear the rights of the 
parties to this litigation. Final estimâtes made by engineers in pur- 
suance of such a contract are in légal efifect an award made by arbitra- 
tors, and are final and conclusive in the absence of f raud or such gross 
mistakes as imply bad faith or a failure to exercise an honest judg- 
ment. Kihlberg v. United States, 97 U. S. 398, 24 L. Ed. 1106; 
Sweeney v. United States, 109 U. S. 618, 3 Sup. Ct. 344, 37 L. Ed. 
1053 ; Martinsburg & Potomac R. R. Co. v. March, 114 U. S. 549, 5 
Sup. Ct. 1035, 29 L. Ed. 355 ; Chicago & Santa Fé R. R. Co. v. Price, 
138 U. S. 185, 11 Sup. Ct. 290. 34 L. Ed. 917 ; Wood v. Chicago, S. 
F. & C. Ry. Co. (C. C.) 39 Fed. 52; Elliott v. Missouri, K. & T. 
Ry. Co., 74 Fed. 707, 21 C. C. A. 3 ; Guild v. Andrews, 137 Fed. 369, 

70 C. C. A. 49; Choctaw & M. R. R. Co. v. Newton, 140 Fed. 225, 

71 C. C. A. 655 ; Fruin-Bambrick Const. Co. v. Ft. Smith & W. R. 
Co. (C. C.) 140 Fed. 465; Hartford F. Ins. Co. v. Bonner Mer- 
cantile Co. (C. C.) 44 Fed. 151, 11 L. R. A. 623 ; Republic of Columbia 
v. Cauca Co. (C. C.) 106 Fed. 337. 

Again, final estimâtes made by engineers in pursuance of a con- 
tract between the parties making such estimâtes final and conclu- 
sive when made the foundation of an action at law, or when inter- 
posed as a défense to an action at law, cannot be assailed in such 
action for fraud, such gross mistakes as imply bad faith, or a failure 
to exercise an honest judgment on the part of the arbitrators, or 
other like extrinsic matters, if objection to such method of attack 
be timely made ; but for such relief resort must be had to a court of 
equity. 2 Story's Eq. Jur. § 1452 ; 3 Cyc. p. 750 ; Hartshorn et al. 
v. Day, 19 How. 211, 15 L. Ed. 605; George v. Tate, 102 U. S. 564, 
26 L. Ed. 232; Emmet v. Hoyt, 17 Wend. (N. Y.) 410; Truesdale 
V. Straw, 58 N. H. 207; Hartford Pire Ins. Co. v. Bonner Mer- 
cantile Co. (C. C.) 44 Fed. 151, 11 L. R. A. 623; Missouri, K. & T. 
Ry. Co. v. Elliott (C. C.) 56 Fed. 772; Vandervelden v. Chicago & 
N. W. Ry. Co. (C. C.) 61 Fed. 54; Stephenson v. Suprême Council 
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A. L. H. (C. C.) 130 Fed. 491; Levin v. Northwestern Nat. Ins. 
Co. (C. C.) 146 Fed. 76; Wood v. Chicago, S. F. & C. R. Co. (C. C.) 
r59 Fed. 52; Hcrrick v. Railroad Company, 27 Vt. G73; Kidwell v. 
BaUimore & Ohio Railroad Co., 11 Grat. (Va.) 676; Mansfield & 
Sandnsky R. R. Co. v. Veeder & Co., 17 Ohio, 396; Grant v. Rail- 
road Co., 51 Ga. 3 



Not only has this précise question been ruled, but the vcry fact 
that courts of equity hâve invariably assumed jurisdiction to déter- 
mine the validity of estimâtes made by engineers in pursuance of 
contracts making their findings final, conclusive, and binding between 
the parties when sought to be impeached for fraud or other extrin- 
sic matters, is conclusive évidence that a court of law has no juris- 
diction over such matters if objection thereto be timely made, for, 
of necessity, if a court of law possesses such jurisdiction a court of 
equity does not, for in fédéral courts the distinction between actions 
at law and suits in equity, and between légal and équitable défenses, 
is fundamental and jurisdictional. An aquitable défense is not ad- 
missible in an action at law. In the national courts a case cannot 
be part law and part equity; there can be no blending of légal and 
équitable causes of action and défenses. Anglo-American Land, M. 
& A. Co. V. Lombard, 132 Fed. 731, 68 C. C. A. 89, and cases therein 
cited; Bagnell v. Broderick, 13 Pet. 436, 10 L. Ed. 235; Bennett v. 
Butterworth, 11 How. 669, 13 L. Ed. 859; Thompson v. Railroad 
Companies, ,6 Wall. 134, 18 L. Ed. -765 ; Foster v. Mora, 98 U. S. 
435, 25 L. Ed. 191; Northern Pacific Railroad v. Paine, 119 U. S. 
561, 7 Sup. Ct. 333, 30 E- Ed. 513 ; Scott v. Neely, 140 U. S. 106, 
11 Sup. Ct. 712, 35 L. Ed. 358 : Scott v. Armstrong, U6 U. S. 499, 
512, 13 Sup. Ct. 148. 36 L. Ed. 1059; Eindsav v. First Nat. Bank, 156 
U. S. 485, 493, 15 Sup. Ct. 473, 39 E. Ed. 505 ; Davis v. Davis, 18 
C. C. A. 438, 73 Fed. 81 ; Schoolfield v. Rhodes, 37 C. C. A. 95, 82 
Fed. 153 ; Highland Boy Gold Min. Co. v. Stricklev, 54 C. C. A. 186, 
116 Fed. 8.53 ; Crissev v. Morrill, 60 C. C. A; 460, 135 Fed. 878, 886 ; 
Platt V. Earter (C. C.) 94 Fed. 610. 

It follows, therefore, of necessity, if plaintiffs, not content to rely on 
that part of the reply denying estimâtes of the work dona, by them 
under their contract to hâve been made by the engineers of tne railway 
Company, and denying the arbitration clause of the speciiications fur- 
nished by the railway company to be a part of their contract, desired 
to avoid estimâtes which had been made by the engineers of the rail- 
wa}^ Company in pursuance of the contract for reasons set forth in the 
reply, they must hâve resort to a ce art of equity, and could not inter- 
pose such défense to the estimâtes made by the engineers in this action 
at law if timely objection had been made thereto by the défendants. 
But, as défendants failed to interpose such objection in the court be- 
low, they must be held to hâve waived it and to hâve acquiesced in the 
trial of such équitable issues in this law action, for, it has been held 
by this court in such cases as this, the objection that an action or any 
material issue therein raised by the pleadings is cognizable in equity 
or vice versa is waived by a failure to interpose it in apt time in the 
trial court. Union Pac. Rv. Co. v. Harris, 63 Fed. 800, 12 C. C. A. 
598; Highland Boy Gold Mining Co. v. Strickley, 116 Fed. 852, 54 
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C. C. A. 186. Hence, while défendants must be held to hâve consented 
to the trial of both the légal and équitable issues raised by the reply 
in this law action because they did not object tbereto, yet this waiver 
did not change the character of proofs required to impeach the validity 
of the estimâtes actually inade by the engineers of the railway com- 
pany in pursuance of the contract. 

The character of évidence required to overcome the estimâtes of en- 
gineers made in pursuance of a contract between the parties making 
such estimâtes final and conclusive as to the measurements and classifi- 
cations of work done under the contract bas very often received the 
considération of the courts. The rules as stated by Mr. Justice Red- 
field in Vandewerker et al. v. Vermont Cent. R. Co., 27 Vt. 130, is 
as follows : 

"After an estimnte by the ensinefr, no recovery could be liad boyond that 
sum, unless upon the most irréfragable proof of mistake in fact, or positive- 
fraud in tlie opposite party in procuring an under estiuiate, or corruption ir 
the engineer." 

Or as said bv this court in Choctaw & M. R. Co. v. Newton, 140 
Fed. 225, 71 C. C. A. G.55 : 

"Hence it lias become tlie settled doctrine of tlie law that to give the con- 
tractor auy standing in a court of equity to vacate the final award of the en- 
gineer, and give him jndgnient for a greatcr sum than that allowed in the 
final estimate, the contracter must show by an overvvhelniing weiglit of tho 
évidence that the engineer was guilty of fraud, 'or exhibited such an arbi- 
trary and wanton disregard of the complainant's plain rights under the con- 
tract as to be the équivalent of fraud, or committed errors and raistakes to 
the C'oniplainant's prejiidice so gross and palpable as to leave no donbt in 
the mind of the court that grave injustice was thereby done him, * * «= it is 
not material how the weight of the évidence may be upon this point, unless it 
shall appear reasons for thinking that the chief engineor's judgmeut was 
biased. partial, and consciouslv unjust.' " Jlundv v. Tjouisville & >■'. 1'". Co.. 
07 Fed. (!33. 038, 14 C. O. A. 583 : Elliott v. M., K. & T. R. Co., 74 Fed. 707, 21 
C. G. A. 3. 

Measured by this rule, we are convinced, from a careful examination 
of the évidence found in the record, it falls far short of that high 
standard required to impeach the estimâtes made by the engineers of 
the railway company, as that issue was tendered by the reply in this 
action at law, or had it been adduced by plaintiffs in a proper suit 
brought to set aside such estimâtes. For although, as appears from 
the record, plaintifïs, without objection from défendants or interposi- 
tion on the part of the court, were permitted to fully try ont this issue 
and bring forward ail the proofs they had, yet in ail the évidence there 
is found no suggestion even of fraudulent conduct or unfairness on 
the part of the engineers making the estimâtes. The évidence o'"fercd 
by plaintifïs for the purpose of showing the estimâtes of the engineers 
to be erroneous is enîirely consistent with the good faith of the en- 
gineers who made them. In brief, there is an absohite want of any 
évidence found in the record of the character required to impeach the 
validity of the estimâtes made by the engineers of the railway companv. 

Therefore, as the contract between the parties, as found from a con- 
sidération of the entire record, must be held to inchide the arbitration 
clause found in the spécifications for the doing of the work, and as the 
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undisputed évidence shows the engineers of the railway company did 
make estimâtes of the woi-k done by plaintiffs in pursuance of their 
contract, and plaintiffs did receive payment for their work based on 
such estimâtes, and as there is not even a semblance of évidence to be 
found in the record of that character required to impeach the vaHdity 
of the estimâtes made by the engineers of the railway company in 
pursuance of the contract under which plaintiffs performed their work, 
it follows, as a matter of law, the judgment sought to be reversed is 
right, that plaintiffs were not prejudiced by the errors of which they 
complain, and the judgment must therefore be affirmed. 

CARLAND, District Judge (dissenting). If the court has the right 
and authority to try the issues between the parties de novo, the resuit 
rpached by the majority of the court may be justified. The record, 
however, was brought hère by writ of error sued out by the plain- 
tiffs below to review errors of law which occurred at the trial. Eighty- 
four errors are assigned to the rulings of the trial court. I under- 
stand that on writ of error the court is limited to a review of thèse 
rulings, and that it will reverse or affirm as it finds prejudicial error 
or not in the making of the same. That the trial court erred in its 
charge to the jury is conceded in the majority opinion. But it is therein 
held that the error was without préjudice, not in relation to the theory 
on which the case was actually tried, but in relation to a theory up- 
on which a majority of the court thinks it ought to hâve been tried, 
Without the défendants in error having any power or authority to 
complain of any ruling of the trial court against them on this writ of 
error, the judgment in their favor is affirmed, for the reason that on 
the theory on which the case ought to hâve been tried the judgment 
is right. 

The majority opinion says that the court is not attempting to review 
errors committed at the trial against défendants in error, but that as 
it appears as matter of law that the trial court erred in holding that 
the umpire and arbitration clause did not apply to the contract between 
the parties, and as it appears to the majority that the umpire and arbi- 
traîion clause did apply, and as it also appears to the majority that 
there was no compétent évidence to impeach the award of the en- 
gineers of the Algoma Central Railway, therefore the judgment must 
be affirmed. 

The trial in the court below was had on the theory that the arbi- 
tration and umpire clause did not apply. The majority of this court 
hâve tried the case hère as if the arbitration and umpire clause did 
apply. In so doing, I believe the court has deprived the plaintiffs in 
error of a substantial right. This court will not allow litigants to try 
a case below on one theory, and when the case is brought hère try 
it on another. Does not the décision of the court herein accomplish 
the same resuit? It is certainly true that the plaintiiïs in error hâve 
never tried their case on the theory that the arbitration and umpire 
clause did apply, and yet the judgment against them is affirmed on 
that theory alone. On the theory on which the case was tried below, 
there was confessedly prejudicial error in the charge of the court, 
saymg nothing about the other errors assigned. 
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I think the judgment below should be reversed and a new trîal or- 
dered, so tliat a fair opportunity may be given to the plaintiffs to présent 
such case as they may hâve. 



BEAUMONT v. BEAUMONT (two cases). 

(Circuit Court of Apyeals, Third Circuit. March 1, 1907.) 

Nos. 66, 67. 

1. Gins— Girrs Inteb Vivos— Beliveey— Necks.sitt. 

It is essential to a completed gitt tliat the donee sbould hâve such con- 
trol, and sucli coiitrol only, of the subject-matter of the gift, as is con- 
sistent with the owiierahip purported to be transferred to him. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 24, Gifts, §§ 31, 34.] 

,2. Same. 

Where delivery of property as a glft bas once been made, and posses- 
sion transferred, the gift is irrévocable, and is not alïected by the fact 
that tbe donor Immediately thereafter cornes into physical possession and 
control of the property without any retransfer of the ownershlp by the 
donee. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 24, Gifts, § 20.] 

5. Same— Conditions. 

A donor may attach a condition to a gift in presenti, if that condition 
be not inconsistent with possession or control by the donee of the thing 
given. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 24, Gifts, § 6S.] 

4. Samè— Joint Access to Pbopekty by Donoe and Donee. 

If a donor, with the clearly expressed intention of malilng a gift, make 
an actual delivery into the hands of the donee, the fact that the donor 
bas lawful access to the depository of the thing given does not Invalidate 
the gift, if the donee bas also the same access to said depository, and has 
such control over the thing given that he may remove it at any time he 
chooses to do so. 

•5. Same. 

The owner of 50 bonds rented a box of a safety deposit company In 
the name of hlmself and bis two brothers, whom he took to the company, 
introduced them, and had them sign the contract of renting, and then re- 
tired with them to a room, taking the box and tbe bonds. He then handed 
one-half the bonds to each brother, stating that they were a gift, but 
that he desired the brothers to give him the coupons therefrom which 
should mature during his lifetime. After some conversation, they eut ofC 
some of the coupons next maturing, and gave them to him. They then 
placed the bonds and the coupons in the box, which was put in the 
vault ; he taking one key, and giving them the other. Held, that the fact 
that he retained a key, and that he afterward visited the vault and took 
coupons from the box was not such a rétention of control over the bonds 
as to invalidate the gift. 

6. Teial— Instructions— Cbedibility of Testimony. 

An instruction held erroneous, in that it intimated to the jury that the 
testimony of a witness which was uncontradicted was inherently improb- 
able, and was dlscredited by the cross-examination, which inferences were 
not warranted. 

[Ed. Note. — For cases in point, see Cent, Dig. vol. 46, Trial. §§ 414- 
419.] 
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In Error to the Circuit Court of the United States for the District 
of New Jersey. 
See 144 Fed. 288. 

Wm. Findley Brown and Gilbert Collins, for planitifï in error. 
John B. Leavitt, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, 

GRAY, Circuit Judge. The writs of error in thèse cases are to 
judgments in two separate actions of replevin, brought in the court 
below by the same plaintiff, who is the défendant in error in each. 
Botli cases depended upon the same material tacts, although in one, 
there was some testimony additional to that adduced in the other. Se- 
ing so related as to both the facts and the law applicable thereto, they 
hâve been so argued, and may now be considered together. 
The facts in évidence common to the two cases are as foHows : 
It appears that one Jacob A. Bostwick died about 1893 or 1894. For 
many years prior to his death, Lucius S. Beaumont, the intestate of 
the plaintifif below, had been Mr. Bostwick's confidential agent. From 
the date of the. latter's death until October 23rd, 1901, Lucius S. Beau- 
mont was the confidential agent of Mr. Bostwick's widow. On the 
last mentioned date, Mrs. Bostwick .presented to I^ucius S. Beaumont, 
then about sixty years of âge and about to leave lier employment, the 
sum of $50,000. On October 24th, 1901, Lucius S. Beaumont pur- 
chased fîfty bonds of the New York Gas, Electric Light, Heat & Power 
Co., of the par value of one thousand dollars each, and made a partial 
payment thereon. On the same day, he also rented a box in the safety 
vault of the Lincoln Safe Deposit Company of New York (a différent 
deposit Company from that in which he kept his other valuables), in 
the names of himself and his two brothers, John and Charles. On 
October 25th, 1901, he paid the balance due on the bonds, secured pos- 
session of them, met his two brothers by previous arrangement, at 
the Grand Central Station in New York, took them to the office of 
the Lincoln Safe Deposit Company, introduced them to an employé 
of that Company, had them sign the card containing the contract of 
renting, which he had signed on the previous day, and retired with 
them and the box to a small room. Fie then put his hand in his coat 
pocket, and, taking out a package, said: "Hère, John, is 25 bonds, 
$1,000 each, I give to you," and handed them over to John. He then 
took out of his other pocket another package, and said : "Flere, Charley, 
is 25 bonds, which I give to you. What I want you to do, is to give 
me the coupons, — eut off the coupons and give me the coupons of thèse 
bonds as long as I live." "He then said we were to go there once in 
six months eut them off, and then it was decided, as he was going to 
leave New York and going West, it would be inconvénient for us to 
get away from our work; that we had better eut off two or three 
years' coupons ; we then eut off the coupons for two and a half years 
and gave them to him." He then put an elastic band around each six 
months' coupons and put them in an envelope. The next coupon was 
due February, 1903, and the coupons from February to February were 
eut off, which included February, 1904. He also said: "Sit down and 
take the numbcrs of the bonds and see if they are ail right. Count 
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them and see if they are there," and this was done, John taklng the 
numbers down as Charles called them off. John then put his bonds 
into the box and Charles, his, and Lucius put his coupons in. Charles 
then took up the box and carried it to the vault, where it was locked 
in its réceptacle. One key was given to Charles for both the brothers, 
and the number of the box and the pass-word were communicated to 
them, Lucius telling them that they had access to the box when they 
pleased, but that he trnsted them (presumably about the coupons). 
The otiier key was kept by Lucius. On being asked by one of his 
brothers whether his wife knew anything of the transaction, he said 
that she did not ; that he did not want her to know ; that she was 
otherwise provided for. He said: "She thinks Mrs. Bostwick has 
given me a pension, and I want her to think so, and on my death it 
ceases." 

Thèse, in the main, are the facts testified to in each suit by the 
brother of the défendant, the défendant himsclf being incapable, by 
rcason of section 858 of the Revised Statutes of the United States [U. 
S. Comp. St. 1901, p. 659], of testifying in his own behalf. 

In the case against Charles Beaurnont, there was some additional tes- 
timony in corroboration of that given by his brother John. The custo- 
dian of the vault of the Lincoln Safe Deposit Company testified that he 
knew Lucius in his lifetime, and that when he applied to him for a box 
in the safe deposit vault, Lucius told him, as explaining why he wanted 
it, of his gift from Mrs. Bostwick, and that he was going to présent 
•$25,000 to each of his brothers; that he spoke of it as an "absolute" 
or "otitright" gift, and that he wanted to bring them there to sign 
for the box that he was about to rent. Ide also told him that he had 
provided for his wife, and hovv he had done so, and witness testified 
that he provided him, at his request, with a box of dimensions just 
sufiicient to hold the two packages of bonds. Other minor facts and 
incidents were testified to by this witness, or were otherwise in évi- 
dence, which arguably corroborate the story of the brothers as to the 
gift of the bonds ; but it is unnecessary to recite them hère. The testi- 
mony of this witness (Carter) is criticised by counsel for défendant 
in errer, as being confused and inconsistent with itself, and there- 
fore unreliable. A careful examination, however, of this testimony, 
as it appears in the record, only discloses the fact that, upon cross- 
examination, the witness failed to appreciate the distinction betwecn a 
gift outright of the bonds, and a gift to take en^ect at the death of the 
donor. This confusion does not seem to bave been other than what 
was tO: be expected in the mind of a layman, subjected to a cross-ex- 
amination on a distinction between gifts inter vivos and those which 
are intended to be testamentary in their character. His corroboration, 
however, of the testimony of the brothers, that Lucius intended in 
some way to givc them thèse bonds, and had provided a box in a safe 
deposit vault, of which he gave tliem the key and in which they were 
to be deposited, is full and unecjuivocal. None of the witnesses were 
contradicted, discredited or impeachcd, otherwise than by the sugges- 
tion of the improbability of their story, in view of what was called tlie 
common expérience of human nature under such circumstances, and 
the assignments of error raise a question as to the propriety of sonie 
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one or more of such suggestions as dealt with by the learned judge 
of the court below in his charge to the jury. 

In both of thèse cases, there was a verdict for the plaintifï, a motion 
for a new trial, which was refused, and a judgment entered in pur- 
suance of the verdict. In the case against Cliarles Beaumont, there 
are twenty-six assignments of errer. We shall only discuss those 
which we think controlhng and upon which our judgment is rested. 
In both cases, there was a motion that the court should charge the 
jury that, under ail the évidence, their verdict should be for the de- 
fendant. Notwithstanding the fact that the testimony on behalf of the 
défendants was uncontradicted and unimpeached, we do not think, after 
a careful examination of the whole testimony, as disclosed in the rec- 
ord, that the court erred in refusing to so charge. It was for the jury 
to détermine the weight of the évidence, and where there is any bona 
fide ground upon which it is assailed, the credibility of the testimony. 
There was also some question, which the court thought right to sub- 
rait to the jury, touching the character of the control over the bonds 
conferred by Lucius on his brothers at the time of the alleged gift. 
We are not disposed to say that such a question should not hâve been 
submitted, though the manner of its submission may be open to criti- 
cism. 

Turning to the record in the case against Charles Beaumont, we 
find twenty-six assignments of error. In the view we take, however, 
it is only necessary to now consider the 18th and 19th assignments. 
They are as follows: 

"Eighteenth. — Because the court instructed the jury as follows: 
'I hâve said to you and I again repeat that, If the testiiiioiiy as to what took 
place In that llttle room leaves you in any uncertainty of mind, then you 
hâve the rlght to look at the subséquent conduct of the parties, and see if it 
is consistent wlth a gift on October 25, 1901 ; and I refer, therefore, to the 
fact that Mr. Carter says that Lucius came from Butler on one occasion and 
told hlm he was llving on thèse coupons which came from the bonds he had 
given to his brothers.' " 
"Nineteenth. — Because the court instructed the jury as follows: 
'Well, furthermore, it appears that Lucius came from Butler on one occa- 
sion at least and went to the box and took some coupons out. What was his 
object? A¥liat dïd that act indicate or suggest? Did he reserve in himself a 
power and control over the bonds that were in that box? Did he reserve in 
himself the right to go there and eut off coupons from the bonds? If he did, 
then he reserved a control over the bonds and did not give up ail control 
over them and consequently did not make a gift.' " 

The underlying question of thèse assignments is, what are the es- 
sentials required by the law to constitute a valid gift of personal prop- 
erty inter vivos, in a case like the présent? Undoubtedly, there must 
be shown an intention to give ; that is, an expressed purpose to divest 
the donor of title in and ownership of the thing given, carried into 
efïect and evidenced by a delivery of possession to the donee, and ac- 
ceptance by him. It, of course, inheres in the conception of the posses- 
sion essential to a completed gift, that the donee should hâve such con- 
trol, and such control only, of the subject matter of the gift, as is con- 
sistent with the ownership purported to be transferred to him. What 
shall constitute the essential delivery, possession or control, must dé- 
pend always on the circumstances of each case and the environment 
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of the parties. Where delivery of the property has once been made 
and possession transferred, the gift is irrévocable, and is not affected 
by the f act that the donor immediately thereafter cornes into the physi- 
càl possession and control of the property, without any retransfer of 
the ownership by the donee. Corle v. Monkhouse, 50 N. J. Eq. 537, 
546, 35 Atl. 157; Matthews v. Hoagland, 48 N. J. Eq. 455, 485, 31 
Atl. 1054. This being so, we see no reason why a gift should not be 
affected by a condition requiring temporary or partial control of the 
thing given by the donor, where the intention to transfer the owner- 
ship is made clear, and a possession comme.nsurate with that owner- 
ship conferred upon the donee. 

In Industrial Trust Co. v. Scanlan, 58 Atl. 786, 36 R. I. 338, decided 
in 1904, it appears that one Patricia Scanlan went to the bank and asked 
if a deposit could be made payable there to him or his brother, Dennis, 
so that if either of them should die, it would then be payable to the 
survivor. The treasurer of the bank explained to him that in that way 
either could draw it if he had the book. Subsequently Patrick opened 
the account in the names of himself and brother, Dennis Scanlan, pay- 
able to either or the survivor of them, and Dennis, though not présent 
at the time, went soon after to the bank and signed the signature book. 
Patrick gave the book* to Dennis on the day of transfer, saying that 
it was his, to do as he pleased with, and that he could draw the whole 
or any part as he wished. Dennis continued to hâve possession of the 
book, except on two occasions wlien Patrick made withdrawals of dif- 
férent sums for his own use, returning the book after the withdrawals 
to Dennis. The court held it clear, that a gift from Patrick to Dennis 
was both intended and completed. In the course of its opinion, the 
court says: 

"The argument against the vesting of a joint title in a donee is that, be- 
cause the donor eau defeat the gift by drawiug the deposit, control of tlie 
deposit is thereby retained, and so the gift is not absolute and complète. To 
this, it may be replied that the donee has the same power, if he has fiosses- 
sion of the book. Both parties cannot hold the book at the same time, and 
the mère fact that one has possession of It, ought not to be conclusive against 
the rights of the other. » * • Some cases go so far as to hold that the 
entry on the book of joint title, is self-operative, and that delivery of the 
book is not necessary (McElroy v. Natl. Sav. Bk., 8 App. Dlv. 192, 40 N. Y. 
Supp. 340), and that the rétention of the right to draw the money deposited, 
does not affect the validity of the gift (Dennin v. Hilton [N. J. Eq.] 50 Atl. 
600)." 

It is true that, in the case just cited, the book, possession of which 
was necessary to enable either of the joint depositors to draw the 
money, had been delivered by the donor to his brother, but that, delivery 
once being made, completed the gift of the joint ownership intended by 
Patrick to Dennis, and thereafter, it mattered not who had possession 
of the book. The gift was complète by the expressed intention of 
Patrick and the delivery of the book and its having been returned by 
Dennis to Patrick without intention to retransfer his joint ownership, 
did not afïect the validity of the gift, the Suprême Court saying, by 
Mr. Chief Justice Stiness: — "There can be no doubt that the owner 
of Personal property has the right to give it away in whole or in part. 
Consequently, he can give a joint ownership to another." The court, 
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however, evidently would hâve been wiUing to go to the extent of tîie 
cases it cited, if the facts of the case at bar had made it necessary. In 
one of thèse cases, Dentiin v. Hilton (N. J. Eq.) 50 Atl. GOO, the donor 
deposited a certain amount of money in lier own name and that of the 
donee, jointly, vvith the understanding stamped upon the account, that 
"This account and ail money to be credited to it belongs to us as joint 
tenants, and will be the absolute property of the survivor of us, either 
and the survivor to draw." Afterwards, the donor delivered the deposit 
passbook to the donee. It was held by Vice Chancellor Pitney, that 
though the donor retained the right to draw the money deposited, lier 
delivery of the depositor's passbook to the donee constituted an abso- 
lute delivery of the deposits to him, mak'ng the gift valid. 

In Matthews v. Hoagland, supra, a father sent for his son and daugh- 
ter. They went to his old home and were told to corne up stairs, as 
lie had something for theni. They went up stairs with him, into his 
bedroom. He took his box ont and took certain papers out of the box 
and handed them to them, saying: "Hicre, take thèse. Life is uncer- 
tain and they are yours." The papers consisted of certain mortgages 
he held against the daughter ; also railroad stocks and bonds. The chil- 
dren then said they did not want to use the things given them then, 
and asked their father to keep them, and han'ded the papers back to 
him, and he replaced them in the box, putting the box back in his 
secretary. After this, the father coUected the interest and dividends 
on thèse securities. It vi'as held by Vice Chancellor Green that this 
constituted a valid gift to the children, saying in the course of his opin- 
ion (page 485 of 48 N. J. Eq., page 1065 of 21 Atl.) : 

"If the gift is complète, tlie wliole title of tlie douoi- lias passed from him 
to the donee and the subRe(iuent redelivery of the subject mattor of the gift 
to the donor, to keep for the donee, will not disturb the title of the latter in 
the thing given." 

There is uncontradicted testimony in this case, that Lucius Beauniont 
not only intended to give and transfer the ownership of the bonds in 
question to his two brothers, but that he.actually delivered the posses- 
sion thereof to his brothers in the private room of the Safe Deposit Com- 
pany, stating in substance that the bonds were theirs, although he in- 
tended to retain his property in the interest coupons during his life. 
If it be contcnded, as it is, that the rétention of a key to the deposit 
box by Tucius, with the right to resort to it for the purpose of getting 
the coupons, was such a rétention of control and possession as would 
enable him to carry the' bonds away, and was therefore inconsistent 
with the idea of a gift of the sanie, it may be replied that the donee 
had the same possession and control and the same power of taking 
away the subject niatter of the gift, and not only so, they had the right- 
ful power to do so, as well as the physical opportunity. By the giv- 
ing of the key of the box to his brothers, lie evidenced his intention 
of niaking a gift in presenti of the bonds themselves, and gave them 
immédiate possession and control. There is évidence that he did more 
than give the bonds and transfer the possession thereof, retaining his 
property and right to possession of the coupons. It is the testimony 
of the only person présent compétent to testify, that he gave the bonds 
and delivered the possession of the same, with the coupons attached. 
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to his brothers, intending that they shoulcl hâve posscssory control of 
both, though coupled with a promise from them that they would eut 
off and deUver the interest coupons as they became due, to him during 
his life, and that in pursuance of that understanding, they actually did 
eut off and deUver to him ail the coupons that were ever used by him, 
and also those that came due in the February after his death. We do 
not think, however, that it is necessary to so narrow the ground upon 
which such a gift, if gift it be, may rest, but that a donor may attach 
a condition to a gift in presenti, if that condition be not inconsistent 
with possession or control by the donee of the thing given. Why may 
not a father make a valid gift of a horse to his son, delivering posses- 
sion and control thereof, on condition that the donor shall still hâve 
a limited use of the horse, with such control as is evidenced by a key 
to the stable? The control, incident to the possession given by Lucius 
Beaumont to his brothers, of thèse bonds, was complète. Their physi- 
cal possession was such, that they could hâve carried them away from 
their place of deposit at any time, and the donor would hâve had no 
légal right to complain, so long as he was allowed to enjoy the interest 
as it accrued thereof. The possession and control of the bonds was ex- 
clusive, and not the less so in légal contemplation that the donor had 
also a key to their place of deposit, and could, in violation of their 
rights accruing from his gift, hâve carried them away. Such an act 
on his part, however, would bave been a tort, if not a crime, and the 
physical opportunity of committing it, no more derogates from the 
complète right of ownership and possession in the donees, than would 
such an act committed by one who had no la w fui access to the property. 
That the possession and control of the brothers was thus complète, was 
practically demonstrated by the fact that, after the death of Lucius 
Beaumont, they removed the bonds to depositories of their own sé- 
lection. , . 

It is sufficient for the facts of this case to say, if the donor, with the 
clearly expressed intention of making a gift, make an actual delivery 
into the hands of the donee, the fact that the donor lias lawful access 
to the depository of the thing given. does not invalidate the gift, if 
the donee bas also the same access to said depository, and bas such 
control over the thing given, that he may remove it at any time he 
choGses to do so. The intention of the donor to give, and the once 
Vesting physical control in the donee, are, we think, the crucial points 
in this case. So thinking, we must hold that the parts of the charge 
oi the learned judge of the court below, covered by the 18th and 19th 
assignments, above quoted, were calculated to misicad the jury, as to 
the essential characteristics of a gift inter vivos, to the préjudice of 
the plaintiff in error. With great respect for the learned trial judge, 
we cannot agrée that the fact that Mr. Carter said that Lucius came 
from Butler on one occasion, and told him that he was living on thèse 
coupons, which came from the bonds which he had given to his broth- 
ers. is inconsistent with a valid gift of thèse bonds to them, and yet 
the intimation is clearly given to the jury, by the languagc quoted in 
the 18th assignment. that such was the case. It may be that this in- 
timation was not intended to be given, but the language used was 
clearly calculated to give the impression that any claim by Lucius, of 
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a right to take the coupons of thèse bonds from the safe deposit box, 
to which he had secured access by having a key with the consent of 
his brothers, was an exercise of control over the bonds which invali- 
dated the gift. For the reasons stated, we think that, in the use ci 
this language, there was error. 

More direct and unequivocal still, is the language used in the charge, 
covered by the 19th ass'gnment of error. After saying, categorically, 
that Lucius came from Butler on one occasion at least, and went to the 
box and took some coupons out, the jury is told, in effect, though it 
is put interrogatively, that that act indicated a control over the bonds 
reserved to himself, and that, consequently, he did not make a gift. 
It is hard to believe that this language, coming from the learned trial 
judge, did not absolutely control the action of the jury, and, as we 
think, to the préjudice of the plaintiff in error. We hâve examined, 
not only the context of the parts of the charge recited in the assign- 
ments above referred to, but, the whole charge, to see whether the 
language hère criticised has been qualified or explained. We find, 
liowever, and are not surprised to find, that the charge of the learned 
trial judge is consistent throughout, and that the language excepted 
to must be attributed to a view of what is required to make a valid 
gift inter vivos, that differs from what we conceive to be the true one. 
We know of no rule of law by which the dissociation of the interest or 
coupons on thèse bonds, and their réservation to the donor for the 
purposes of the gift, would invalidate a gift of the bonds themselves 
to the donees, as testified to by the brother of the plaintifï in error, We 
do not think it is necessary to review the many cases cited by the 
learned counsel for the plaintiff in error -(most of which we hâve ex- 
amined), which support the conclusion at which we hâve arrived, 

Finding error in the respects stated, the judgment below is reversed, 
with"instructions to award a venire de novo. 

In the case against John L,. Beaumont, there are seven assignments 
of error, It will only be necessary to consider the fîrst and second. 
They are as foUows: 

"Pirst. Because the court Instructed tlie jury, with référence to the testi- 
uiony of Charles Beaumont as to what Lucius S. Beaumont said and did at 
the time of the alleged gift, as follows : 

'You hâve no right to reject except for good reasons — reasons perfectly sat- 
Isf actory to you' ; adding the followlng words on that subject : 'You hâve no 
right, as counsel for défendant argued In this case, to ignore crédible, unim- 
peached and uncontradicted testimony adduced by the défendant and if you 
regard Charles' testimony or any other testimony produced by the défendant in 
relation to the alleged gift as crédible, unimpeached and uncontradicted testi- 
mony, why, of course, you cannot ignore it or disregard it, but the facts of 
this case are such that I feel very sure I would not be justified in saying 
to you that you were bound to accept as absolute truth ail that Charles has 
testified to. Testimony must be crédible in its nature to be influential and 
must corne from a crédible source. You are bound, I repeat, to consider verj- 
earefully the testimony given by Charles. It is testimony of a most vital 
character in this case, but as was said by the Suprême Court of New Jersey 
in the case which I hâve referred to — I refer to the case of Cooley v. Barcroft, 
in 43 N. J. Law, 363: "The character of a witness or a number of witnesses 
inay be so impeached, or their story so shattered by cross-examlnation or ren- 
dered so doubtful by inhérent improbabilities, that their testimony, standing 
unopposed by direct counter testimony, would be fairly subjected to suspicion. 



BEAUMONT V. BEAUMONT. 63 

No court upon revJew could say, as a légal conclusion, that, under «web clr- 
cumstances, a judgment whleh ignored such testimony was illégal." ' " 

"Second. Because the court Instructed the jury that: 

'If, however, you are of the opinion that the transaction was ons which 
Ducius intended to reserve a control over thèse bonds, durlng hls lifetlme, 
and that that accounts for the fact that this box was rented, not only in the 
names of his two brothers, but In his own as well — If you are of opinion 
that he intended to retain a control over thèse bonds durlng his lifetinie and 
to assert the right of cutting off thèse coupons from time to time diiriug his 
lifetime, as tliey matured, then Lueius did not part with ail control over 
them and he did not make a valid gift. It may be that he intended that the 
bonds should go to John after his death, and if that is what he iuteiuled then 
the gift is void, and your verdict should be for the plaintiff, because he could 
not give the bonds in that way except by will.' " 

We think the language used by the learned trial judge, as recited in 
the first assignment, while quite accurately stat'ng, as an abstract propo- 
sition, the rights and duty of the jury in regard to crédible, unim- 
peached and uncontradicted testimony, was on the whole, whcn taken 
in connection with the allusions made to the testimony of Charles 
Beaumont, calculated to préjudice the jury unduly against the plain- 
tiff in error. \¥e do not think that any inference could hâve been 
drawn by the jury from this part of the charge, other tlian that, in 
the opinion of the learned trial judge, the testimony of Charles Beau- 
mont should be considered as inherently improbable, and that the 
truth of his story had been shattered by cross-examiration, and that 
they were justified in rejecting it. A careful reading of this testimony 
has not disclosed to us any ground for such an inference. We do not 
discover that there is inhérent improbability in the story of Char'es. 
or that that story has been shattered by cross-examination. Although 
the trial judge does not directlv assert thèse thi'g;,, it seems to be 
suggested by the manner in which the instruction is franied. 

The part of the charge recited in the second assignment, is open 
to the criticism we hâve already made in the other case, of the vievv 
apparently taken by the learned trial judge, of what is rec|uisite te 
a gift inter vivos. We do not think that, even if there was évidence 
that Lueius intended to reserve such a control over thèse bonds during 
his lifetime, as would enable him to assert his right of cutting otï the 
coupons for interest from time to time, he thereby invalidated the gift 
of the bonds which he evidently intended to make to his brothers. We 
need not again discuss what we consider as essential or noncssential 
to the niaking of such a gift as was intended to be made by Lueius 
to his brothers, according to their testimony. It suffices to say that 
we think that the instruction excepted to was calculated to give the 
jury the erroneous impression that, if Lueius Beaumont asserted the 
right of cutting ofï thèse coupons from time to time, during his life- 
time, and for that purpose had reserved to himself the right of access 
to the box in which they were placed, under the circimistances sliown 
by the évidence, there was no valid gift of the bonds. It is true that 
the instruction is prefaced with the assumption that the jury should be 
of the opinion that the transaction was one in which "Lueius intended 
to reserve a control over thèse bonds," but the évidence of that con- 
trol, as put by the learned trial judge, was made to appear to the jury 
to be the right asserted by Lueius (which was not denied by the douées 
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of the bonds) to take the coupons out of the box froni time to time, 
whether they were those vvhich were eut off by the brothers and handed 
to him after the gift, or those which were still attached to the boncts. 

The last sentence of the part of the charge recited in this second 
assignment, was also, we think, Hkely to unduly influence the jury 
against the défendants. The line of démarcation between gifts in 
presenti and inter vivos, and tliose which are intended to take effect 
at the death of the donor, and which are invalid by reason of their 
testamentary character, is often so shifting and uncertain, tliat it 
would seem tliat a jury, if they wanted the plaintiiï in this case to suc- 
ceed, could easily avail themselves of tliis alternative presented by the 
trial judge, however far that might bave been froni his purpose. We 
do not think the testimony in the case justified the suggestion, and if 
it had, the différence between the two transactions should hâve been 
more clearly distinguished and guarded. It is not without significance 
that the trial judge did not himself seem to bave been able to escape 
the conclusion, that there was an intention on the part of Lucius that 
his brothers should hâve the ownership of thèse bonds, if he could 
hâve the interest thereon for his life. We do not think that this clear 
intention on the part of Lucius Beaumont should be or can be de- 
feated by the technical suggestion of so construing the gift intended to 
be made, as that it should be void as an attempted testamentary disposi- 
tion of the bonds. There is no testimony as to what occurred be- 
tween the three brothers in relation to thèse bonds, except that of the 
two brothers, who undeniably had possession of them at the death 
of Lucius, and the important corroborating testimony of Carter, the 
custodian of the safe deposit vault, in the suit against Charles. If 
the story of the two brothers is to be accepted, there was a valid gift 
in presenti to them, by Lucius, of the bonds in question, reserving to 
himself, by condition subséquent, the right to the interest coupons 
thereon during his life, or stipulating with his brothers, after the gift, 
that they shoukl, from time to time during his life, detach thèse coupons 
and deliver them to him. But if this story is not to be accepted. as 
told, it seems to us it must be rejected in toto, as it is not susceptible 
of a différent interprétation from that above given. 

The judgment below in each of thèse cases is therefore reversed, 
with instructions for the award of a venire de novo. 



In re PTRSï NAT. BANK OF BELLE FOURCHE et al. 

(Circuit Court of Appeals, Eiglith Circuit. Mardi 19, 1907.) 

No. C9. 

Bankepptot — Manufactuking Corporation — Buildee op Concrète Aucii- 
Es AND Bridges is. 

A corporation wliicli is i)riucipally eugaged in building concrète arches 
and bridges and dressing stone is a mauufactnring corporation, and may 
bo adjndged a bnnl;rupt under section 4b of tlie hankruptuy law (Act Juiv 
1, 1898. c. .jll, 30 Stat. 547 |U. S. Coinp. St. 1901, p. 3423J as amendeil 
by Act Fob. û, 1903, c. 487, § 3, 32 Stat. 798 [U. S. Conip. St. Supp. 1905, 
p. GS:!J). 

[Ed. Note. — What persons are sulj.i'ect to bankruptcy law, see note to 
Mattoon Xiit. Bank v. First Nat. Bank, 42 C. C. A, 4.] 
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2. SaME— Pl.EADING— DEFECTIVE PETITION GOOD IN SUBSTANCE, ImPBEGNABLE 

AFTER .TrUGMENT. 

After verdict or judgment, an objection tliat tlie pétition fails to state 
facts suiticieiit to constitute a cause of action is teuable only vvhen the 
pleadiiig fails to allège the substance or foundation of a cause of action, 
and it is impregnable to attack beeause it is otherwise defeetive, informai, 
indefinite or incomplète, and was demurrable before auswer or judgment. 

The avermeut that the alleged bankrupt was a corporation "engaged in 
the business of manufacturing concrète arches and bridges, manufacturing 
and dressing stone and se'ling the sarae, and railroad and ditcli contract- 
ing," was demurrable, and ameudable before, and invulnérable after, ad- 
judication. 

[Ed. Note.- — For cases in point, see Cent. Pig. vol. 39, Pleading, §§ 1451, 
1459.] 

3. SaME— JURISDICTIONAL FaCTS— W.IIAT ARE— WlîAT ARE NOT— TlIOSE OF TjAT- 

TER Class Concluded by Judgment— OccvrATiON OF Corporation of 
Tins Class. 

Jnrisdictional facts are those which condition the power of the court 
to décide sonie of the issues in tlie case, like the nature of the sul)ject- 
matter and the service of process. Other facts, which condition the 
character of the decree or the nature of the relief that should be grant- 
ed or denied, are not jnrisdictional, and flnal adjudications of issues 
relating to them conclusively estop the parties to the proceedings from 
again litigating them. 

The issue whether or not a corporation is sniyect to adjudication as a 
bankrupt is not jurisdietional, and Is concluded by the adjudication. 

4. Judgment — Fédéral Courts— .Tudoments of Fédéral Courts Conclusive 

— Absence of Appearance of Jurisdictional Facts on Tjieir Records 
Immaterial. 

While tlie jurisdiction of tlie national courts is limited, they are not 
inferior courts, and their judgments posscss every attribute of final ity 
and estoppel appertaining to tbose of courts of gênerai jurisdiction. The 
absence from tlieir records of ail appearance of jurisdictional facts is im- 
material. 

5. Same— Motion to Vacate ADjcnicATiON- Abuse or Discrétion. 

There was no abuse of discrétion in a déniai by a bankiaiiitcy court oC 
1 motion by creditors to vacate the adjudication of the banlîruptcy of ii 
corporation and to permit them to answer and litigate the qu<>sti )n whetli- 
er or not the corporation was r>rincipally engaged in such a pursuit that it 
was subject to be adjudged a bankrupt, where the motion was fli-.st niade 
7 weelîs after the pétition was filed and receivers were aiipointcd, and 5 
weeks after the adjudication, when tlie creditors were aware of tlie 
flling of the pétition witliin 4S hours tbereafter, and the administration 
of the estate had jn-oceeded w^itiiout objection lueanwhilo. 
(Syllabus by the Court.) 

On Pétition for Review. 

Arnold L. Guesmer (Rome G. P.rown, Charles S. Albert, and T. W. 
La Fleiche, on the brief), for petitioners. 

liarrison L. Schmitt (John W. Schmitt, William A. Kerr, and 
Charles R. Fowler, on the brief), for respondents. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. This is a pétition of creditors to revise 
in matter of law the proceeding-.s of the District Court which resulted in 
a déniai of their motion to vacate the order of adjudication of the bank- 
rtiptcy of tlie Widell-Finley Company, a corjioration, and to permit them 
to file an answer and to litigate the issue whether or not that corporation 
152 F.— 5 
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was principally engaged in any pursuit which subjected it to adjudica- 
tion as a bankrupt. On February 14, 1906, certain creditors of the 
Widell Company filed a pétition against it for such an adjudication, 
and on February 26, 1906, it was adjudged a bankrupt by default upon 
this pétition. On the day the pétition was filed receivers of its property 
were appointed, and thereafter proceeded to manage its estate, until 
on March 17, 1906, at the first meeting of creditors, a trustée was ap- 
pointed. On April 9, 1906, the petitioners filed their motion. There 
was a hearing upon it on April 16, 1906, it was denied on May 11, 
1906, and the order of déniai is assailed by the pétition for revision. 
Between the date of the filing of the pétition and the date of the filing 
of the motion of the petitioners to vacate the adjudication, the receivers 
made agreements with certain parties, with whom the Widell Company 
had contracts, relative to the completion of unfinished work, which 
were approved by the court on February 19, 1906. The trustée was 
appointed and with the approval of the référée he sold and delivered to 
the purchasers the office furniture and stationery of the bankrupt in 
its main office. 

On February 15, 1906, the petitioners knew that a pétition in bank- 
ruptcy had been filed against the Widell Company, and before the 26th 
day of February, 1906, the day of the adjudication, they were aware 
that receivers had been appointed. But none of them took any steps 
to challenge or answer the pétition in bankruptcy, or to oppose or avoid 
the adjudication, until the 9th day of April, 1906. They were creditors 
of the Widell-Finley Company. They knew, the next day after the 
14th of February, that a pétition in bankruptcy had been filed against 
it. The bankruptcy law prescribed the time within which they were 
permitted to challenge that pétition for insufficiency in law or for 
misstatements of facts. Section 18b, 30 Stat. 551, c. 541 [U. S. Comp. 
St. 1901, p. 3429], as amended by Act Feb. 5, 1903, c. 487, § 6b, 32 
Stat. 798 [U. S. Comp. St. Supp. 1905, p. 685]. That time expired 
on February 25th. They filed neither demurrer nor answer, and on 
the next day the corporation was adjudged a bankrupt. Their right 
to demur or answer to the pétition then ceased, and their motion for 
a removal of their default and for leave to answer demanded the 
enforcement of no right, but merely invoked the judicial discrétion 
of the District Court. The pétition for revision does not invite the 
exercise of the discrétion of this court; for the discrétion to grant or 
refuse the motion was not intrusted to us, but to the court below, and 
in the absence of a manifest abuse of its exercise of that discrétion it 
is not reviewable hère. 

Counsel for the petitioners insist that the court below abused this 
discrétion (1) because the pétition for the adjudication failed to show 
that the Widell Company was one of the class of corporations judicable 
in bankruptcy, but disclosed the fact that it was not so and hence they 
insist that the court was without jurisdiction ; (2) because the record 
after the adjudication disclosed the same state of facts, and hence, as 
they contend, that the judgment was vulnérable to collatéral attack 
and everywhere void; and (3) because the answer alleged that the 
Widell Company was not judicable in bankruptcy, and hence, as they 
insist, that the court was without jurisdiction. "Any corporation en- 
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gaged principally în manufacturing, trading, printing, publisliing, min- 
ing or mercantile pursuits, owing debts to tiie amount of one thousand 
dollars or over may be adjudged an involuntary bankrupt upon default." 
Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat. 547 [U. S. Comp. St. 
1901, p. 3433], as amended by Act Feb. 5, 1903, c. 487, § 3, 32 Stat. 
797 [U. S. Comp. St. Supp. 1905, p. 683]. 

The pertinent averment of the pétition for the adjudication was that 
the Widell Company "is, and during ail said time bas been, engaged 
in the business of manufacturing concrète arches and bridges, manu- 
facturing and dressing stone and selling the same, and railroad and 
ditch contracting." The word "manufacturing" is a generic term of 
broad significance, advisedly used by Congress to include many species 
of corporations, and its comprehensive meaning ought not to be whittled 
away by fine distinctions. Derivatively meaning making with the 
hand, its ordinary significance is producing a new article of use or orna- 
ment by the application of skill and labor to the raw materials of whicli 
it is composed. Pin makers, pen makers, shoe makers, f urniture makers, 
lumber makers, steel makers, boot makers, rail makers, engine makers, 
cément makers, are undoubtedly engaged in manufacturing, and the co- 
gency of the argument that a corporation which makes a pin is manu- 
facturing, while one which makes a bridge is not, fails to appeal to our 
judgment with convincing force. The latter may make the cernent or 
the steel it uses in its structure. If so, it is engaged in manufacturing 
the cément or the steel, and, whether it makes them or not, it produces a 
new and useful article, a bridge, when by the application of skill and 
labor to the materials of which it is composed it constructs it. 

As usual in respect to every question which involves the construction 
or opération of the bankruptcy lavv, there is a conflict of authority. 
Butt V. C. F. MacNichol Const. Co., 140 Fed. 840, 72 C. C. A. 252 ; 
In re Minnesota & A. Const. Co., 60 Pac. 881, 7 Ariz. 137; In re 
Smith, 2 Lowell, 69, Fed. Cas. No. 12,981 ; In re Tontine Surety Co. 
(D. C.) 116 Fed. 401 . But the more persuasive reasons and the weight 
of the décisions support the view, and our conclusion is, that a corpora- 
tion principally engaged in constructing concrète arches and bridges 
and in dressing and selh'ng stone is engaged in a manufactming pur- 
suit and subject to adjudication in bankruptcy upon an involuntary 
pétition. Columbia Iron Works v. National Lead Co., 127 Fed. 99, 
102, 62 C. C. A. 99, 102, 64 L. R. A. 645 ; In re Niagara Contracting 
Co. (D. C.) 127 Fed. 782 ; In re Marine Const., etc., Co., 130 Fed. 
446, 64 C. C. A. 648; In re Matthews Consolidated Slate Co., 144 
Fed. 737, 738, 75 C. C. A. 603 ; In re Quincy Granité Quarries Co. 
(D. C.) 147 Fed. 279 ; In re H. R. Leighton & Co. (D. C.) 147 Fed. 
311, 313; In re Troy Steam Laundering Co. (D. C.) 132 Fed. 266; 
White Mountain Paper Co. v. Morse & Co., 127 Fed. 643, 644, 62 
C. C. A. 369, 370. 

The concession is freely made that a demurrer or an objection to 
évidence, before the adjudication, upon the gênerai ground that the 
pétition for it did not contain a clear averment that the corporation 
was principally engaged in manufacturing concrète arches and bridges 
and dressing stone, would hâve been well taken. But, if either of them 
had been made and sustained, the pétition would hâve been immediately 
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amendable. In re Plymouth Cordage Co., 135 Fed. 1000, 1003, 68 C. 
C. A. 434, 437. The creditors who now complain filed no demurrer 
and made no objection. In that way they waived this defect as fuHy 
as they would hâve donc if they had been présent at the adjudication 
and had permitted the introduction of évidence and the décision with- 
out objection. Can there be any doubt that the admission of the évi- 
dence and the judgment in bankruptcy would hâve been permissible 
and conclusive upon them under such circumstances ? The purpose 
of a pleading is to advise the opposing parties and the court of the 
facts constituting the cause of action. The pétition in this case prayed 
that the Widell Company might be adjudged a bankrupt. Thèse credit- 
ors knew the law, and hence they knew that the fact that the corpora- 
tion was principally engaged in manufacturing or trading was essen- 
tial to the adjudication. The pétition contained the allégation that 
the corporation was engaged in manufacturing concrète arches and 
bridges, in manufacturing, dressing, and selling stone, and in railroad 
and ditch contracting; and no one could bave read it in the Hght of 
the bankruptcy law without notice that it contained a substantial, 
though incomplète, statement that the corporation was principally en- 
gaged in a manufacturing pursuit. The sufficiency of this pleading 
was not challenged until more than a month after the adjudication upon 
it, and after verdict or judgment an objection that the pétition fails 
to State facts sufiicient to constitute a cause of action is tenable only 
when the pleading fails to allège the substance or foundation of a good 
cause of action, and the fact that it is otherwise defective, informai, 
indefinite, or incomplète is no longer material. Less v. English, 83 
Fed. 471, 476, 29 C. C. A. 275, 280 ; Laithe v. McDonald, 7 Kan. 254, 
261; Rush v. Newman, 58 Fed. 158, 160, 7 C. C. A. 136, 138; City of 
Plankinton v. Gray, 63 Fed. 415, 11 C. C. A. 268. The pétition con- 
tained no' statement that the Widell corporation was not engagea 
principally in a manufacturing pursuit, anrl no showing that the court 
was without jurisdiction of the case ; but it set forth the substance of a 
good cause of action, and it was impregnable to attack after the ad- 
judication. 

The argument of counsel that it was the duty of the court below to 
avoid the adjudication, and to allow their clients to answer, upon the 
.ground that the court was without jurisdiction to render the adjudica- 
tion, because it was not true that the bankrupt was principally engaged 
in a manufacturing pursuit, and because the record did not show that 
it was, but that it was not thus engaged, overlooks the effect of the ad- 
judication. 

The contention that the fact that the Widell Company was principally 
engaged in manufacturing couditioned the jurisdiction of the court and 
the validity of the adjudication, that the judgment is a nullity because 
this fact did not exist, and that its invalidity may be shovk'n at any 
time by collatéral attack, or otherwise by proof that the Widell Com- 
pany was not engaged in any pursuit which subjected it to adjudication 
in bankruptcy, disregards the fundamental distinction between the facts 
essential to the jurisdiction of a court over the subject-matter and the 
parties and those requisite to establish the cause of action. Jurisdiction 
of the subject-matter and of the parties is the right to hear and deter- 
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mine the suit or proceeding in favor of or against the respective par- 
ties to it. The facts essential to invol<e this jurisdiction differ material- 
ly from those essential to constitute a good cause of action for the relief 
sought, A defective pétition in bankruptcy, or an insufficient complaint 
at law, accompanied by proper service of process iipon the défendants, 
gives jurisdiction to the court to détermine the questions involved in the 
suit, although it may not contain averments which entitle the complain- 
ant to any relief ; and it may be the duty of the court to détermine ei- 
ther the question of its jurisdiction or the merits of the controversy 
against the petitioner or plaintiff. Facts indispensable to a favorable 
adjudication or decree include ail those requisite to state a good cause 
of action, and they comprehend many that are not essential to the juris- 
diction of the suit or proceeding. The fact that the Widell Company 
was engaged in a manufacturing pursuit was not of the former, but of 
the latter, class. It was not essential to invoke the jurisdiction of the 
court over the parties to the proceeding and the property it involved, 
because the act of Congress gave that court, upon the filing of the pé- 
tition of the creditors, jurisdiction to hear and détermine the questions 
it presented, upon proper service of the subpœna upon the défendant. 
The facts which conditioned the jurisdiction of the court were the filing 
of the pétition and the service of the subpœna. In re Plymouth Cord- 
age Co., 135 Fed. 1000, 1004, 68 C. C. A. 434, 438. 

Concède, for we do not stop to consider or décide, that the nonexist- 
ence of either of thèse facts might be shovvn at any timc, by collatéral 
attack or otherwise, to destroy the validity of the adjudication, and this 
is the extent of the effect of many of the authorities cited by counsel 
hère. Williamson v. Berry, 8 How. 495, 540, 12 L. Ed. 1170; Adams 
V. Terrell (C. C.) 4 Fed. 796, 800. Neverdieless, the fact that the Wid- 
ell Company was, or that it was not, principally engaged in manufactur- 
ing, was not of this class. It did not condition the jurisdiction of the 
court, but the judgment which it ought to render, only. The court 
had the same jurisdiction to décide the issues between the parties, 
whether the Widell Company was or was not principally engaged in a 
manufacturing pursuit. The only différence the détermination of that 
issue made was that if it was so engaged the court should hâve given 
judgment for the petitioners, and if it was not thus occupied it should 
hâve rendered judgment against them. The jurisdiction and the duty 
to décide remained in the court, whichever way it was its duty to déter- 
mine the issue. The jurisdiction of a court is not limited to tire power 
to render correct décisions. It is the power to décide the issues accord- 
ing to its view of the law and the évidence, and its wrong décisions are 
as conclusive as its right ones. It empowers the court to détermine 
every issue within the scope of its authority, whether its décision is 
right or wrong, and every judgment or décision so rendered is final and 
conclusive upon the parties, unless reversed by writ of error or appeal 
or vacated by some direct proceeding. The filing of the pétition for the 
adjudication and the service of the order to show cause upon the Widell 
Company conferred plenary jurisdiction of this proceeding upon the 
court below. The power was thereby vested in, and the duty was im- 
jiosed upon, it to décide whether or not the Widell Company was prin- 
cipally engaged in a manufacturing pursuit, because the détermination 



70 152 FEDERAL REPORTER. 

of that issue was indispensable to the adjudication in bankruptcy. The 
adjudication is therefore a démonstration that the court below adjudged 
that tlie Widell Company was thus engaged, since it could not hâve law- 
fully made the adjudication without such a décision. That judgment, 
therefore, conclusively estops the complaining creditors hère and every- 
where from proving the contrary to avoid the adjudication in bank- 
ruptcy until the latter is reversed or vacated in some direct proceeding. 
Dowell V. Applegate, 152 U. S. 337, 340, 14 Sup. Ct. 611, 38 L. Ed. 
463; Fohz V. St. Louis & S. F. R. Co., 8 C. C. A. 635, 637, 60 Fed. 
317, 319 ; Board of Commissioners v. Platt, 25 C. C. A. 87, 90, 79 Fed. 
567, 570. 

This conclusion has not been reached without a thoughtful perusal 
of the opinion of the référée, adopted by the court, to the contrarv, in 
Re Elmira Steel Co. (D. C.) 109 Fed. 456, 479; but that portion of 
the opinion which relates to this question does not commend itself to 
our judgment. The only showing upon the face of the record regard- 
ing the occupation of the Widell Company is the averment in the 
original pétition which has been set forth. 

The argument of counsel for the creditors that the adjudication is 
void, because the fact appears upon the face of the record that the 
Widell Company was not engaged principally in a manufacturing pur- 
suit, and because the fact does not appear upon the face of the record 
that it was so engaged, is untenable (1) because the record does not 
sustain the position that it shows that the corporation was not thus en- 
gaged ; (2) because the adjudication was a conclusive judgment that 
it was so employed, since the pétition contained a sufficient averment of 
that fact, after judgment; (3) because that fact was not jurisdictional ; 
and (4) because, if it had been, its absence from the record would not 
hâve destroyed the estoppel of the adjudication. While the jurisdic- 
tion of the national courts is limited, they are not inferior courts, and 
their judgments possess every attribute of finality and estoppel which 
pertains to those of courts of gênerai jurisdiction. McCormick v. 
Sullivant, 10 Wheat. 192, 199, 6 L. Ed. 300 ; Ex parte Watkins, 3 Pet. 
193, 207, 7 L. Ed. 650 ; Des Moines Nav. & R. Co., v. lowa Homestead 
Co., 123 U. S. 552, 557, 559, 8 Sup. Ct. 217, 31 L. Ed. 202; Edelstein 
V. U. S. (C. C. A.) 149 Fed. 636. Thus in McCormick v. Sullivant 
diversity of citizenship was indispensable to the jurisdiction of a féd- 
éral court which had rendered a judgment, and it nowhere appeared 
in the record. But the judgment was held to be conclusive, in the 
absence of any writ of error to reverse it. And in Des Moines Nav. 
& R. Co. V. lowa Homestead Co., 123 U. S. 552, 557, 559, 8 Sup. Ct. 
217, 31 L. Ed. 202, the Suprême Court said: 

"Although the judgments and dœrees of the Circuit Courts might be er- 
roneous, if the records failed to show the facts on which the iurisdiction 
of the court rested, such as that the plaintiffs were citizeus of ditïerent 
States from the défendants, yet they were not nullities, and would bind the 
parties until reversed or otherwise set aside." 

The adjudication in bankruptcy in this case, therefore, vmtil reversed 
or vacated in some direct proceeding, conclusively estopped ail the par- 
ties to this proceeding, including the petitioning creditors hère, from 
claiming from the record or upon évidence aliunde that the Widell Com- 
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pany was not principally engagée! in a manufacturing pursuit and was 
not rightly adjudicated a bankrupt. 

A single question remains. A proceeding in bankruptcy is a contin- 
uons suit. Tliere are no terms of the bankruptcy court. It is ahvays 
open, and until tlie termination of the pending suit that court bas the 
power to re-examine its orders therein upon a timely application in an 
appropriate form. Sandusky v. National Bank, 90 U. S. 289, 293, 23 
Iv. Ed. 155 ; Lockman v. Lang, 132 Fed. 1, 4, 65 C. C. A. 621,_ 624. 
Was the court below guilty of any abuse of its discrétion in that it de- 
nied the motion of the petitioners hère to vacate the adjudication and to 
permit them to answer and litigate the question whether or not the 
Widell Company was principally engaged in manufacturing? The 
creditors who complain had been aware of the fîling of the pétition in 
ample time for them to demur to it, or to interpose an answer and pré- 
sent the question they now seek to litigate. They had known that re- 
ceivers of the bankrupt's estate had been appointed, and that they were 
making agreements about the contracts of the bankrupt, many week» 
before their motion was presented, and they took no action to assail the 
adjudication or to stay the proceeding in the administration of the estate 
until nearly two months after the pétition was filed. The theory of the 
bankruptcy law is that estâtes should be converted into money and dis- 
tributed among the creditors as speedily as practicable. After a pro- 
ceeding under it is commenced, the relations of the parties and the na- 
ture of the property involved are subject to fréquent and rapid changes. 
Hence creditors who would assail the adjudication or the other orders 
of the court, and would thereby stop the transformation of the prop- 
erty of the bankrupt and its distribution among bis creditors, should act 
with reasonable promptness after they receive notice of the proceeding 
and of the reasons for their objection. In view of the delay and neg- 
lect of the petitioners, and the changes in the condition of the property 
and in the relations of the parties interested in this estate, between the 
filing of the pétition and the présentation of their motion, the record 
fails to persuade that the court below was guilty of any abuse of its 
discrétion when it denied it. 

The question whether or not the pétition for revision was filed in 
proper time bas not been considered, and no opinion is expressed upon 
it, because the same resuit bas been reached upon a considération of the 
merits of the case that would bave followed if the motion to dismiss the 
pétition had been granted. 

The pétition must be dismissed in any event ; and it is se ordered. 
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WIIITEHOUSE V. EDWARDS. 

(Circuit Court of Appeals, Xinth Circuit. February 11, 1907.) 

No. 1,351. 

1. Négligence— When Question foe Juey— Ookfliotino Testimont. 

An action to recover for a personal injury, allcged to liave resultcd froni 
defendant's négligence, was properly submitted to tlie jury, wbere, al- 
though tliere was direct and positive testimony to a faet \Yliicli would tend 
to acquit défendant of négligence, tliere was otiier testimony and eircuni- 
stances tending to discrédit it, and to inake it proper for tlie jurj' to dé- 
termine its credibility. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, § 
298.] 

2. Same— Instructions—Refusai- of Requests. 

The action of a trial court in griving and rcfusing- instructions, In an ac- 
tion for Personal injury, hcld witliout error. 

In Error to the District Court of the United States for the Second 
Division of the District of Alasl<a. 

Henry M. Hoyt, James W. Bell, and Edward W. Rice, for plaintiff 
in error. 

George D. Scliofield and Albert H. EHiot, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOEVERTON, 
District Judge. 

WOLVERTON, District Judge. On September 17, 1904, the John- 
ston Lighterage Company was under contract with the Nome Fuel 
Company to transport fuel oil froni the ship Rosencranz to the shore at 
Nome, Alaska. Its engagement was to bring the lighters or barges used 
for carrying the oil from the ship's side to the beach, and to furnish men 
for the crafts. In pursuance thereof, it employed the défendant, being 
the plaintifï in error, to do the towing with Iiis tugs ; and the Nome 
Euel Company, the consignée, also employed défendant to convey the 
oil from the barges to shore. The plaintiff was the employé of the 
lighterage Company upon the barges. The défendant used a pump for 
conveying the oil to shore, which was operated through means of an 
engine, and a derrick erected for handling a large iron pipe, 6 inches 
in diameter, and about 60 feet in length, extending from the shore 
seaward to the barges, with an elbow at right angles at the outer end, 
and a further extension of 6 feet. The derrick was adjusted to. a 
stationary post, or mast, as it is termed, set in the ground, on the beach 
near the water's edge, and the engine was stationed farther in shore, 
so as to make its distance from the barges, while being discharged, 
about l.TO feet; the mast being about (JO feet, or the length of the pipe, 
from the hatches of such crafts. The défendant had charge of the 
opération of the engine and derrick for lowcring the outer end of the 
pipe into the holds of the barges, and, when discharged of the oil, for 
raising it again in place ; his place of duty being at the engine. He had 
in his employ a man at the winch, and another for firing the engine. 
The duties of plaintiff wcrc to see that the piiie when lowered was con- 
ducted into the holds of the barges, and, when being raised, that the 



WHITEHOUSE V. EDWAEDS. 73 

valve thereof did not come in contact with the coamings o£ the hatch. 
At the time of the accident of which plaintiff complains, the défendant 
liad hoisted the pipe at a signal from the barge, and, while the plain- 
tiff was replacing the cover upon the hatch, the pipe fell upon him. 
In this relation, the complaint states that: 

"Plaintiff was engaged in the performance of liis dutles as longshoreman 
on board one of said oil barges, exereising care and discrétion in his work, 
wlien withont any warning wbatever. and in the absence of the watchman, 
said défendant, wlio tben and tbere had charge of the hoisting englne, then 
and there carelessly, negligeiiily, luid in a giossly uuskillful manner oper- 
ated said hoisting enginc and raised said conduit and suction pipe in sueh 
a way as to cause the parting of tho lines susi)ending said conduit and suction 
pipe, wherein and \Ylieroby said pipe was precipitated upon plaintiff and 
across said barge, thereby inflictiug upon plaintiff a painful and dangerous 
wound," etc. 

By the further and separate answer, it is alleged, as a défense, that 
it was one of the duties of plaintiff to signal to the engineer to hoist 
the pipe or conduit, and, after the giving of the signal, it was one of 
his duties also to signal to the engineer to stop hoisting, when, in his 
judgment, the said pipe or conduit had been raised to a suffîcient height, . 
and that the défendant relied solely and acted only upon the signais 
as given from said plaintiff and his co-employés ; that, at the time of 
the alleged accident, the signal was given by the plaintiff, or one of 
his fellow servants on the barge, to défendant to hoist the pipe or con- 
duit ; that, upon receiving tlîe signal, défendant started the engine, 
and began hoisting, and continued until the défendant believed he had 
raised the pipe to a suffîcient height, then slowed the engine down al- 
most to a stop, expecting to receive a signal from plaintiff, or his 
fellow servants, to cease hoisting; that none such was given, but, on 
the contrary, défendant was given a signal by plaintiff, or his fellow 
servants, to hoist said pipe still higher, which défendant began to do, 
when the alleged accident occurred, and before any signal was given 
to stop hoisting. 

Replying, plaintiff avers that it was his duty to give the signal to 
défendant to raise or lower the pipe, but that lie gave no such signal 
at the time of receiving the injury, and that the injury was caused by 
défendant operating the hoisting engine without a signal from plain- 
tiff, and without giving plaintiff any warning whatever of his inten- 
tion to raise the pipe. 

This reduces the issue to concise and narrow limits. There was a 
motion by défendant, at the close of the évidence, for a directed ver- 
dict in his favor, which was overruled. The first question, therefore, 
for décision, is whether the court erred in this disposition of the mo- 
tion. The spécial reason urged by counsel for défendant in support 
of the motion is that the évidence shows, beyond rational controversy, 
that a signal, consisting of the words "Hoist higher," uttered, or as 
is otherwise expressed, "sung eut," by one Charles L. Johnson, was 
thus given from the shore or beach in the direction of the barge, and 
that, défendant having acted upon such signal, supposing that it came 
from proper authority, his conduct in continuing to hoist the pipe, 
which caused the parting of the line and the précipitation of the pipe 
upon the plaintiff, was not such as to render him liable for négligence. 
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The principal witness for plaintiff, aside from himself, was R. G. 
Healy, who was under die employ of the lighterage company at the 
time, and engaged with plaintiff on the barge. His duty was to see that 
the_ barge was made iast, and to assist plaintiff in managing the pipe 
while being lifted and lowered. Both men were on the barge at the 
time. Healy states that it had been usual to hâve a man on shore whose 
duty it was to make the beat fast and to attend to the surf line, and to 
give the signal to the engineer when to start the engine for hoisting the 
pipe, also the signal when to lower it ; but that, owing to a shortage in 
help on the barge at the time, he was discharging that duty in connec- 
tion with assisting plaintiff in lifting' and lowering the pipe. He fur- 
ther testifies that, when the oil had been pumped from the barge, he 
gave the signal to the engineer (meaning the défendant) to hoist the 
pipe ; that the défendant hoisted it to its accustomed height, and left it 
there, and walked away from the winch, but that, from three to five 
minutes afterwards, he started to hoist again, and without giving any 
signal that lie intended to do se; that, in the meantime, plaintiff had 
returned to the hatch, and was putting the cover upon it, when the pipe 
fell, and he was injured ; that both the witness and the plaintiff stepped 
away to the outside of the boat while the pipe was being hoisted; but, 
that after the engineer had stopped hoisting, the plaintiff returned to his 
vvork at the hatch, and that there was no signal given by any one to hoist 
the second time, after the pipe had been made fast. 

The plaintiff testities that he gave the signal to hoist the pipe by sing- 
ing out to the défendant that the barge was pumped out, and for him to 
hoist, in the accustomed manner ; that défendant hoisted the pipe to the 
usual height, and sang out, "Ail right," meaning that the pipe had been 
made fast; that défendant then stepped down, away from the platform 
where the engine sat, and diat plaintiff started to put on the hatch cover. 
He says f urther : 

"Rly bu.siness while hoisting the pipe out was to try and keep It clear of 
the hatchway while they were hoisting tlie pipe out of the hatch, and see 
that tlie coiinis ot the hatch didn't catch the foot of the valve, and it was my 
business to keep the suction pipe elear of the hatch until she got up so 
as to clenr the hatch, and then it was my business to get out of the road. 
On this day I naturally gets the pipe out and clear of the coam of the 
hatch, and, after she has cleared the hatch, 1 talves my accustomed side. 
after she is clear of ail obstacles. Then the pipe is entirely in the englneer's 
hands to hoist the pipe up. I generally watclied him uutil he stops the engine 
and she is fully out up out of the way. ïhe next thing I did I steps to one 
side on the barge, where I gênera lly holds on while tlie pipe is being hoisted, 
which I did on that day. Of eour.se, when they had the pipe out,. and it Is 
entirely out of my hiinds, then the next thing Is to cover up the hatch, and, 
on account of the decif being oily and slippery on account of the oil over the 
decks, I holds onto the hatch, and gets up alongside to put the cover onto 
the hatch, and, while I was rloing that, the pipe come down on top of me. 
* * * After the pipe was hoisted to its accustomed and reguiar height 
and made fast, I did not signal to the engineer to hoist the pipe up higher, 
and I don't think Mr. Healy did. * ♦ ♦ It was my duty to place the 
barge in position on the beach for pumping, to see that the suction pipe 
was properly lowered Info the hatch, and that it cleared the hatch lu hoist- 
ing. The nien on the barge gave the signal when to hoist." 

The défendant testifies that he was given the signal to hoist the pipe, 
and obeyed it, and that, while hoisting it, thinking tliat it had reached 
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the proper heiglit, he was given the signal, "Jtoist liigher," and in obédi- 
ence thereto he continued with the engine in motion ; and that, before 
any further signal had been given him to stop hoisting, the line broke, 
and the pipe fell upon the plaintiff ; and that both signais came from the 
direction of the barge. He produced also three other witnesses, each 
of whom testified that he heard the signal, "Hoist higher," given. One 
of thèse was Gifford, who was at the winch managing the rope ; another 
was Adams, who was firing for the boiler at the time, and was standing 
alongside or near it, being about two f eet back of the winch ; and one 
Charles L. Johnson, who says that he not only beard the signal, but 
gave it himself . He testifies, on cross-examination : 

"I gave the signa!. I was kind of looking after the Nome Fuel Com- 
pany to see that noue of the oil was being wasted. Capt. Whitehouse had 
the contract from the Nome Fuel Company to pump this oil. I thought the 
men on the barge heard the signal, and I dldn't see that they were there. 
They were through with the pumplng and with the pipe at the time, and at 
that time they were not doing auythlng with it. It miglit be hard for the men 
to retain their footing on the barge when it was rough. I claim no author- 
ity at that time either through Mr. Whitehouse's employ or under bis con- 
tract with référence to the discharge of this oil. I was practically a étran- 
ger, the same as any other bystander." 

He further testifies that, at the time he was on the lower side of the 
dock, towards the beach, between the mast and the boom, on the west 
side in front of the dock, 75 or 80 or 100 feet from the pump, about 
halfway between the beach and the pump. 

The plaintiff produced two other witnesses. One was W. H. Smith, 
who testified that he was working for Johnston, and was down on the 
beach at the time, about 40 or 50 feet westward from the barge ; that 
he was acting in the capacity of timekeeper, keeping note of the number 
of barges that were towed in and out ; that he saw the pipe when it fell, 
but that he did not hear the signal given to hoist higher. And Charles 
A. McArthur testified that he was about 60 feet from the barge, on the 
beach on the west side, and that he did not hear any one give the signal 
to hoist higher. 

There was some testimony introduced by défendant that the view 
upon the barge was obstructed somewhat by reason of the derrick and 
stationary mast an-d other fixtures, and that it was necessary to dépend 
entirely upon the signais for determining when to hoist or lower the 
pipe ; but the plaintifï's testimony in the case is that the barge was in 
plain view of the engineer, and that the pipe while being raised, and the 
men on the barge, and their actions, could ail be observed readily by the 
engineer from bis station. So that thèse are matters also about which 
the witnesses do not agrée. 

The rule of the Suprême Court touching the question of fact as to 
négligence is that it "is one of law for the court only where the facts 
are such that ail reasonable men must draw the same conclusion from 
them, or, in other words, a case should not be withdrawn from the jury 
unless the conclusion follows as matter of law that no recovery can 
be had upon any view which can be properly taken of the facts the 
évidence tends to establish." Gardner v. Michigan Central Railroad, 
150 U. S. 349, 3G1, 14 Sup. Ct. 140, 144, 37 L. Ed. 1107. And, again. 
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it is held, in Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 417, 
13 Sup. Ct. 679, 683, 36 L. Ed. 485, that: 

"When a given state of facts is such tliat reasonable men may fairly 
differ upon the question as to wlietiier tliere was négligence or not, the dé- 
termination of the matter is for tlie jury. It is only wliere the facts aro 
such that ail reasonable men mnst draw tlie sanie conclusion from theni that 
the question of négligence is ever considered as one of law for the court." 

Now, in the light of the testimony as it has been briefly outlined, it 
seems clear that there is room for reasonable men to differ touching 
the fact which counsel make the turning point as to their motion for 
a directed verdict. Both the plaintiff and Mr. Healy, who was with 
'him on the barge, say positively that they gave no signal after the 
first to hoist the pipe. Two men who were standing near, and who 
haxl eqttal opportunities with the engineer and the men at the winch 
or the fireman for hearing such signal, if it was given at ail, say that 
they did not hear it. The testimony of the défendant, it must be con- 
ceded, is strong that such a signal was given ; four men coinciding and 
concurring in the statement that they heard the words "Hoist higher" 
uttered, and Johnson afhrming that he gave the signal himself. It is 
signiiicant, however, that thèse men ail testify to having heard a signal 
consisting of exactly the same words, and that Johnson apparentl}' 
studiously avoided stating as to who gave it until he was cross-ex- 
amined. From Johnson's own testimony, it appears that he was solely 
an officious meddler, who was not engaged for WhitehouSe, or in his 
employ ; nor was he in the employ of the lighterage Company, but 
simply an outside party, with authority from no one. And it is alto- 
gether unlikely that a person of this sort would be giving the sigr^als 
for conducting the work to the parties concerned. There is, as be- 
tween this évidence and that of plaintiff, a direct conflict, and the jury 
are the exclusive judges of the weight of the évidence. It is for 
them to détermine whether witnesses speak the truth, or whether they 
are worthy of belief, and, it being altogether clear that reasonable men 
might differ as to the resuit, it was the proper function of the jury in 
the présent controversy to détermine the fact as to whetKer this signal, 
"Hoist higher," was ever given or not, and as to whether the action 
of the défendant was controlled thereby. If there was no such sig- 
nal given, and he continued to hoist the pipe without one, which caused 
the breaking of the line, then he was guilty of négligence. We think 
that the case was properly left to the jury for their détermination. 
It may be questionable whether the especial point urged is within the 
pleadings, it having been alleged that défendant was given a signal by 
plaintiff, or his fellow servants, to hoist the pipe or conduit higher; 
but it has been so treated by counsel upon both sides, and we hâve, 
accordingly, so considered it. 

Référence is made by counsel to the allégation of the complaint 
that, in operating said conduit or suction pipe, it was necessary or 
customary to station a man between the derrick and the hoisting engine 
to watch the running of the lines, and to give warning in case of 
danger. The only proof as to the custom which prevailed in that re- 
gard is' the évidence of Healy, who testifies that theretofore his duty 
was on the beach, to make the surf line fast, and that the man on the 
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beach gave the signais for raising and lowering the pipe. It appears, 
however, that on tliis occasion the lighterage company was short of 
help, and that Healy was not only discharging the duty of making the 
line fast, hut was assisting the plaintifï on the barge, and that the 
signais to hoist the pipe were ail being given from the barge. It 
is not improbable that Whitehouse knew of this condition, by reason 
of the fact that he could see the barge a part, if not ail, of the time 
from where he was employed, and was in a position to observe who was 
assisting there, and in what manner the men were discharging their 
duty. So that, while this allégation is contained in the complaint, 
it is surplusage merely, and it was not necessary that it should bave 
been in there. There exists a good cause of action without it, and it 
was a thing for the jury to détermine, as we bave seen, whether the 
défendant was guilty of négligence as otherwise charged. The mo- 
tion for an instructed verdict was therefore properly denied. 

The next ground of error is based upon the refusai of the trial 
court to give instructions which were requested by the défendant. 
Thèse are contained in three clauses. As to the first two, it is ver\' 
clear, from a reading of the instructions given by the court, that 
they were fully and fairly covered by the gênerai charge. The third 
clause is as follows : 

"The plaintifï was also bound to «se ordinary care and rirecaiition not 
to expose hiniself in any uunecessary danger, and to keep in a safe place 
in case of danger ; and in doing so he should exercise ail bis faoïilties of 
seeîng and hearing. And If. by sa exercising bis faeulties of seeing and 
bearing, lie could hâve anticipa ted the danger in time to escape to a place 
of safety, it was bis duty so to do, and a failurc in such cases to use 
ordinary care, as iritimated, would be fatal to his recovery." 

While this instruction may not be so fully covered, it was not nec- 
essary that it should be given, as the case, under the pleadings and évi- 
dence, does not call for it. The answer does not set up any contribu- 
tory négligence on the part of the plaintifï ; nor does the évidence any- 
where tend to show that plaintifï was injured because he did not use 
due care in seeking a place of safety. So that the instruction was 
abstract and irrelevant. 

The third ground of error consists of an exception to an instruc- 
tion given, as follows : 

"You are instructed that pain and suffering are naturally connected with 
ail pbysical injuries, and may be considered as tbe direct and proximate 
resuits tbereof, and, when physical injury résulta from tbe négligent or 
willful act of another, a recovery may be bad for tbe pain and suffer- 
ing connected with sucb injury. both at tbe time of its occurrence aud sub- 
sequently ; sucb recovery being in law in the nature of au award of com- 
IJensatory damages." 

It is urged that there is no allégation in the pleadings as to any will- 
ful act or wrong donc by the défendant, and that the natural tendency 
of the use of the term "willful" in the instruction was to suggest to 
the jury that the défendant knowingly or purposely inflicted the in- 
jury. Eut it is entirely manifest that the jury could not bave been 
misled by the use of the word, and elsewhere the court instructed es- 
pecially that compensation should be the measure of damages. - The 
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trial court committed no error, therefore, touching the instructions 
either given or refused. 

Thèse considérations lead to the affirmation of the judgment ren- 
dered, and it is so ordered. 



INTERNATIONAL TRUST CO. y. DECKER BROS, et al. 

(Circuit Court of Appeals, Ninth Circuit. February 11, 1907.) 

No. 1,335. 

1. RECEIVEES— AUTHOBITT TO APPOINT— GROUNDS OF APPOINTMENT. 

To warrant tlie appointment of a receiver by a court of equity, It Is as 
a gênerai rule essential that tlie plaintiff sliould show tliat the property 
constitutes a spécial fund to which he has a right to resort for the satis- 
faction of bis claim, and that the property itself or the income arising 
therefrom is in danger of loss from neglect, waste, misconduct, or insol- 
vency of the défendant 

[VA. Note.— For cases in point, see Cent. Dig. vol. 42, Receivers, §§ 21- 
31.] 

2. Same— Receivers' Certificates — Powbh of Court to Authorizb. 

The practice of issuing receivers' certificates to continue the business 
and giving them priority of lien is peculiar to cases of insolvent rallroad 
companies or other public sen'ice corporations, and flnds its reason in the 
necesslty of keeping the business a going concern both for the conven- 
ience of the public and the préservation of the security, but neither the 
practice nor the reasons supporting it apply to corporations engaged in a 
strictly prlvate business, and, in case of such corporations, the court has 
not the power to authorize a receiver to incur indebteduess for carrying on 
the business and to malie the same a paramount lien upon the corpus of 
the property, to the displacement of prior contract liens, without the con- 
sent of the holders of such liens. In such cases the power to authorize 
the issuance of receivers' certificates extends only to the necessary expendi- 
tures incident to the administration and préservation of the property un- 
til the business can be wound up and the receivershîp ended. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 42. Receivers, §§ 204r- 
223.] 

3. Same— SuiTS Against Insolvent Corporation— Oedkr for Sale of Prop- 

erty. 

At suit of a simple contract créditer for a comparatively small sum a 
receiver vvas appointed for the property of certain mining companies, and 
was continued in possession for eight years, during whicli he Issued, under 
authority given by the court, receivers' certificates for some $400,000, 
which were by the orders made flrst liens on tlie property, and the proceeds 
of which were for the most part expended in operating and developing 
the property. The property was subject to a prior mortgage for a large 
sum securing bonds, but the mortgagee was not a party to the suit at the 
time such certificates were issued. Being subsequently brought in, it flled 
a cross-bill for foreclosure, and also asked that new parties be broiight in 
and certain adverse claims affiecting the property be adjudicated and the 
priority of liens determined, to the end that the property might be sold for 
the highest possible priée. Held, that it was an abuse of discrétion for 
the court to order a sale of the property without first determining sucli 
matters ; it clearly appearing that they would largely affect the sale ôf 
the property and prevent its bringing its full value. 

Appeal from the District Court of the United States for Division No. 
1 of the District of Alaska. 
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On July 1, 1896, the Berners Bay Mining & Milllng Company, a corpora- 
tion existing under the laws of the state of Maine, but doing business in 
Alaslca, mortgaged its properties, consisting of mines, mining claims, mill 
sites, and water rights, and the appurtenances thereto, comprising mills, 
buildings, railroads, tramways, machinery, and equipment, ail situated in 
Alaska, to the International Trust Company, of the eommonweaith of Massa- 
chusetts, to secure the payment of certain bonds aggregating the suni of 
li^ôOO.OOO, ail issued and disposed of for the beneflt of the mining eompany. 
Subsequently, on December 15, 1897, Decker Bros. Instituted an action agaiust 
the Berners Bay Mining & Milling Company, the Seward Gold Mining Com- 
pany, the Northern Belle Gold Mining Company, and the Ophir Gold Mining 
Company as parties défendant, the three last-named corporations having 
succeeded on November 1, 1897, to ail the property, rights, and iuterests, and 
assumed ail the obligations, indebtedness, and liabilities, of the first. From 
the complaint it appears that the défendants were indebted to the plaintiffs 
în the sum of $154.65 for goods and wares sold and delivered ; that latterly 
the companies had employed many men, at an expense of from $12,000 to 
$15,000 per month ; that the output of the mines was insufHcient with whieh 
to meet the running expenses for the six months preceding the commence- 
ment of the action ; that an indebtedness of about $500,000 was outstanding ; 
that many of the creditors were threatening suit, and the property of the de- 
fendant companies was in danger of being wasted and exhausted ; that said 
companies were in imminent danger of beeoming insolvent; that, if a re- 
ceiver were appointed to manage their business under the direction of the 
court, they would be able to discharge ail of their indebtedness, but that 
otherwise they would not ; that plaintiffs had previously cashed a large num- 
ber of ehecks issued by défendants, amounting to from $3,000 to .$,^,500, which 
were yet outstanding and unpaid; and that, according to the belief of plain- 
tiffs, if the property of défendants were put up at forced sale, there would 
not be realized a sum sufiicient to meet their liabilities, wherefore, plaintiffs 
prayed the appointment of a suitable person to take charge of the property 
and effects, and to manage the business of the défendant corporations, and for 
the payment of their demands during the course of such receiversbip. Noth- 
ing further appears from the record to hâve been done until July 13, 1905. 
when the défendants in the action joined in a pétition to the court, praying 
that the International Trust Company be made a party to the proceeding; 
that such Company, and ail persons înterested, be required to appear and show 
cause why the properties of the défendant companies should not be sold ; 
and that upon such hearing a master be appointed to dispose of the same. 
The pétition shows, among other things, that the "receiversbip was mado 
necessary by reason of the fact that the sàid properties were undeveloped, 
and the expenses of development necessary to put them upon a paying basis 
exceeded the means available for that purpose" ; that the receiver had since 
his appointment borrowed a large amount of money on receiver's certificates, 
aggregating between $385,000 and -$390,000, under the orders of the court, made 
with the consent of the holders of the bonded indebtedness of the défendants, 
and by means thereof had developed the properties and inereased their in- 
trinsic value to an amount largely in excess of the amount of such indebted- 
ness; that, in addition to the said liabilities of the receiver, the defendnnts 
were indebted In the sum of $500,000, with interest aggregating about $700.- 
000, evidenced by bonds securod by trust deed to the International Trust Com- 
pany ; that, in order to make the property productive, it was necessary to erect 
a larger réduction plant and to continue the develo]Miient work already done. 
and that about $150,000 would be required for that purpose : that the de- 
fendants were wholly insolvent and unable to pay such indebtedness, or tv> 
operate the property ; that for several years previous the parties interested 
in the property, including the bondholders and holders of the receiver's certif- 
icates, had been endeavoring to reorganizo, but ail without avail ; and that 
the indebtedness of the défendant companies was rapidly increasing. 

Subsequently, on December 9, 1905, défendants in said action flled an an- 
swer and cross-c-omplaint, which alleged that the claim of the plaintiffs had 
been paid by the receiver; that in the month of December, 1897, the défend- 
ants were largely indebted for wages and salaries of employés, and for sup- 
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plies and other expansés for operatins tlie inining proporties of tbe défendants, 
aggregating $100,000 or more; and tliat they were, and ever since had been. 
insolvent and unable to pay their debts in due conrse of business. It then 
recited tbe fact of tbe appointment of tbe receiver, tbe exécution and dclivery 
of tbe mortgage deed of trust to tbe International Trust Company (setting ont 
a copy), tbe disposai of tbe bonds upon tbe markot. and that none of tbe de- 
fpiidants had been able to pay anytbing upon the principal or interest tliereof ; 
tliat subséquent to bis appointment tbe receiver bad been acting at tbe in- 
stance of tbe bondbolders, liad obtained orders from tbe court in pursuance 
wbereof be bad borrowed large sums of money upon receiver's cortiflcates, 
and otberwise incurred indebtedness in tbe administration and betternient of 
tbe properties, wbicb indebtedness was in equity a primary lien against said 
properties, superior and prior to said bonded indebtedness, and tbat by renson 
of the accumulation of such liabilities tbere was a necessity for the sale of 
ail of tbe proporties of tbe défendant corporations, and a distribution of the 
proceeds arising tberefrom. so tbat tbe business niigbt be wound un and tbe 
affairs settled. The défendants demanded that the International Trust Com- 
pany be raade a party défendant, tbat the court sbould decree a sale of tlie 
pro)T:^T-tiPs. and tliat tbe iiroceeds tbereof sbould be applied to tlie Indebtedness 
according to priority and rank. 

On Februai-j- 28, 1900, F. D. Nowell. tbe receiver, raoved tbe court for an 
order direeting the sale of ail the properties of tbe défendants in his liands, 
tbat tbe same might be converted into nioney, and paid out under the orders 
of the court to parties entitled thereto. He averred that tbe receivershi]) had 
(fontinned for a long period of more thau eight years; tbat in tbe meanwbile 
the parties eoncerned had made repeated efforts to reorganize ; that for tbe 
payment of the eurrent and necessary expenses of the receivership he bad 
borrowed large sums of money, aggregating ,$400,000, on receiver's certificates, 
ail of whieh indelitedness was a jirior and paraniount lien against the prop- 
erties in his bands ; that such indebtedness was coustantly increasing ; and 
that he believed a reconciliation and agreement aniong tbe parties conoerned 
was impossible. Subsequently, on March 5, 1906, tbe International Trust Com- 
nany ainieared and answered tbe cross-coniplaint of défendants. It admitted 
tbe exécution of tbe mortgage deed of trust, and further alleged tbat it at no 
time ever conseuted, acquiesced in, approved, or ratifled any action of the 
receiver in bcrrnwing nioney or incurring hidebtedness, on receiver's certif- 
icates or otberwise, in tbe administration of the estate, and that none of the 
monev borrowed l>y tbe receiver was ever used or went toward the better- 
ment of the properties, or was necessary to préserve tbe status tbereof, but 
that whatever moneys were expended were iniprovidently and illegally ap- 
plied to exploiting and developing a number of contingent, spéculative, and 
uncertain mining prospects and locations, and in tlie promotion of a spécu- 
lative, uncertain, and contingent mining business : tbat the indebtedness in- 
curred by tbe receiver was not in equity a primary lien against said prop- 
erties, and tbat any orders of court bad autboriKing the borrowing of such 
funds were made and entered ex parte, without notice to the défendant the 
International Trust Company, and that it had never had its day in court with 
référence thereto; that it at no time consented or agreed to any subordina- 
tion of its rigbts xiiider said mortgage deed of trust to any of the rigbts 
nrising from the issuanco of such receiver's certificates, or any of thein, where- 
fore, it prayed tbat tbe receiver sbouîd account and tbe court ad.iudicate upon 
the orders previously made permitting receiver's certificates to issue, and 
that the relative rank of such receiver's certificates sbould be establisbed by 
an order and decree of tbe court, and that tbe mortgage deed of trust of the 
défendant trust company sbould be declared a valid subsisting flrst lien upon 
the j>ro]ierty in the hands of the receiver, and that tbe same sbould be fore- 
closed and the property sold in accordance witb the prayer of its cross-com- 
plaint then flled. 

On the same day tbe International Trust Company flled a pétition, praying 
leave to be permitted to file a cross-eomplaint for the foreclosure of its mort- 
gage, and to bring in iiew parties, who, it was alleged, had or claimed some 
interest in the properties in the bands of the receivers, F. T>. Nowell and W. 
B. Xloggatt. The pétition sbowed, ainong otber thiiigs, tbat tbe property could 
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he sold to the greatest advaiitage as a whole, tbat its valu? ditl not exepecî 
the principal due upou tlie trust company's uiort^âge, and tlmt it would l)e 
ino|'i)ortiuie to jilace the same upon tlie iiiarl;et luitil the title tliereto was 
settlcd, and the raiik of tbe various elainis aseertained and deterniined. 

An order of tlie court was accordingly entered March ].3, 1000, grantins 
leave as pi-a,Y<Ml and anotlier j)enriittiniî suit to be instituted against the re- 
ceivers. It ajipears liy the former order that W. B. Iloggatt was on January 
r>, lOOO, aiii)oiiited ref-eiver for sjiecial pnrposcs. The cross-com])laint wtin 
filed concurreutly with the eiitry of thèse orders, and, after reciting the In- 
stitution of the action l)y Decl;er Brns. and tlie appointment of the reeeivei'S. 
it sets up a cause for foreclosure of tlie trust company's mortgage. and prays 
tliat it be declarcd a paramount lien to ail othor daims, and that the prop- 
erties in litigation be sold for its satisfaction. On the same day of tbe entry 
of sucli ordei's and the filin;? of tliis cross-complaint, iianielj'. Mardi i;>, ISXKÎ, 
the court made and entered an order of sale directing that the entire proper- 
ties of the mining companies be sold as an entirety liy a spécial master, but 
that no bids sbould be received for a less suni than $400,000, tliat t!ie master 
convey to the purchaser ail of the title of tbe mining companies, freed and 
discliarged of ail claims and incumbrances of every kind and nature, and that 
ail liens existing against the properties should foUow and attach to the pro- 
ceeds of sale, provided, however, that if the liens, easements. and rights of 
way claimed upon said properties by tbe Alaska Nowell Gold Mining Company, 
the Nowell Mining and Milling Company. Willis l'I Nowell, and Thomas S. 
Nowell, or any otlier cloud upon the title to tlie projierties ordered sold. 
should not be i-eleased. discharged, and satisfactorily cloared 10 days jirior to 
the day of sale, then that the court would revoke or extend the order as mîght 
appear just and proper. Thereafter, but on tbe same day and before the 
order was entered. tbe trust company filed its olijections to such enlvy, assign- 
ing nunierous grounds therefor, among whidi are tliat the priorities between 
the différent lienholders h,ad not been determined ; that certain issues be- 
tween the mining companies and the trust comiia.ny on tbe cross-complaint of 
the former remained unsettled, no reply baving then been interposed ; that a 
certain easement referred to in the cross-complaint of the trust company was 
a cloud upon the title; and that tbe properties would be sacriflced if sold 
prier to the détermination of priorities and the settlement of the title. Tbe 
appeal to this court is prosecuted from the order of sale made and entered 
as indicated. 

Several orders of the court are eontained in the record authorizing the issu- 
anee of receiver's certificates. ïlie flrst bears date March 7, 18!)S, and grants 
leave to tbe receiver "to borrow money to pay off the claims for labor acainst 
the défendants." iuthe aggregate sum of Çfi.OOO, for the Berners Bay Jlinlng 
& Milling Comiiany. and $4,000 each for the Northern Belle Gold Mining Com- 
p.any and tbe Seward Gold Mining Comiiany, and authorizes him to issiie bis 
certificates therefor. It was further declared that such certificates, wben 
Issued, should be a first lien upon the ineoine and corpus of the property of 
eacli of said companies, resiiectively, in the hands of the receiver. This order 
was made urion a v>etition of the receiver; no aiiiicarance of any other parties 
bein? uoted. Tbe second order was entered Seiitemher 2?,, 18.98, also upon tbe 
pétition of the receiver; both the plaintifïs and défendants appearing. This 
granted leave to borrow money upon receiver's certificates for the purpose of 
developing and preserving the property of the défendants Northern Belle Gold 
Minhig Companr and the Seward Gold Mining Company. The amouut au- 
thorized was ,$37,,")00 for each of said companies. It was alike declared, as 
in the former order, that the certificates should be a flrst lien upon the income 
and corpus of the properties of such companies. The tliird order was a modi- 
fication of the second. 'ITiis was made November 21, 1808. 'l'he fourth oriier 
was entered December 28, ]8!)8, and authorized tlie receiver to borrow $;>5,- 
000 for temporary purjioses, peuding the uegotiation of receiver's certif- 
icates under the préviens- order. The fifth was made December 1.3, 1000, ujion 
the pétition of the receiver — no appearance being noted of the parties to tlie 
suit — and granted authority to borrow $iri0.0f)0 on receiver's certificates "to 
pay the présent indebtedness of the receiver, and to make up any deflciency 
that uiay arise in developing and operatlng the Kensington mine and mill over 
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the gToss eamings f rom sueh opération." A like déclaration îs made, as In pre- 
Tlous orders, relative to the priority of the lien of such certiflcates over the 
lien of ail mortgages and trust deeds affecting the property. The order 
spécifies that eut of the proceeds of the loan there shall be paid, flrst, the 
outstanding reeeiver's certiflcates, amounting to $40,000; second, the floating 
indebtedness of $60,000; and, third, for development purposes, $50,000. And 
the sixth order was entered October 29, 1901, authorizing the receiver to bor- 
row $190,000 for purposes of like nature as of the next preceding issue, and 
with like déclarations as to priority of liens over other incumbrances. 

John J. Boyce, Shackleford & Layons, and Pillsbury, Madison & 
Sutro, for appellant. 

Curtis H. lyindley and Henry Eickhoff, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge, after stating the facts, delivered the 
opinion of the court. 

The essential and ultimate inquiry is whether the court erred in 
decreeing a sale of the mining properties, in view of the proceedings 
theretofore had and the administration of the affairs of the défendant 
corporations under the receivership, and it is important to a clear un- 
derstanding and solution of the principal question that certain légal 
principles be first ascertained and determined. As a gênerai rule, "to 
warrant the interposition of a court of equity by the aid of a receiver, 
it is essential that plaintifï should show, first, either a clear, légal right 
in himself to the property in controversy, or that he has some lien upon 
it, or that it constitutes a spécial fund out of which he is entitled to 
satisfaction of his demand; and, secondly, it must appear that pos- 
session of the property was obtained by défendant through fraud, or 
that the property itself, or the income from it, is in danger of loss from 
the neglect, waste, misconduct, or insolvency of the défendant." High 
on Receivers (2d Ed.) § 11. Sec, also, 23 Am. & Eng. Enc. of Law, 
1036. 

The receiver being an arm of the court, his authority for taking 
over the properties of the concerns involved, for administering their 
business affairs, and for issuing reeeiver's certificates, with a view to 
obtaining funds for discharging liabilities and obligations incident to the 
receivership, is but another expression for the authority of the court, 
without whose orders and directions the receiver is powerless to do 
anything. A practice has grown up incident to railroad receiverships, 
which, indeed, has become firmly established by judicial sanction, 
whereby the receiver is considère d to be legally compétent under con- 
ditions of insolvency, and perhaps for other causes peculiar to the busi- 
ness of public service corporations, to issue reeeiver's certificates for 
the purpose of paying labor claims, within prescribed limits as to time, 
and other incidental and necessary expansés for carrying forward 
the business of the corporation, so that it may continue a going concern, 
and thereby to supplant or supersede the liens of mortgage claimants. 
The reasons, however, for the authority are peculiar to railroad cor- 
porations, and to the enterprises in which they engage, the most 
salient of which are that railroads are quasi public concerns, through 
which the public interests and convenience, as well as private owner- 
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ship, are largely subserved, and that a maintenance of the roadway and 
equipment, and a continuation of the business and opération of the 
road, are essential to the préservation of the mortgage security. Any 
person or corporation, in taking and accepting a mortgage upon the 
property of a railroad, therefore, does so with référence to the law 
governing such corporations, and with knowledge, presumably, of the 
légal condition that, for the purpose of keeping the enterprise a go- 
ing concern, receivers may be appointed and receiver's certificates is- 
sued in appropriate cases, which, in their force and effect, will sup- 
plant the mortgage, and hence with the understanding that the mort- 
gage lien may be superseded by the necessary expenses for continuing 
the business and thereby preserving the security of the mortgage. 
Thèse principles hâve been established by numerous adjudications in 
the Suprême Court of the United States. Fosdick v. Schall, 99 U. S. 
235, 25 L. Ed. 339 ; Barton v. Barbour, 104 U. S. 126, 26 L. Ed. 672 ; 
Miltenberger v. Logansport Raiiway Co., 106 0. S. 286, 1 Sup. Ct. 140, 
27 L. Ed. 117; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 675, 28 L. 
Ed. 596 ; Union Trust Co. v. Illinois Midland Co., 117 U. S. 434, 6 Sup. 
Ct. 809, 29 L. Ed. 963; Wood v. Guarantee Trust Co., 128 U. S. 416. 
9 Sup. Ct. 131, 33 L. Ed. 472 ; Kneeland v. American Loan Co., 136 U. 
S. 89, 10 Sup. Ct. 950, 34 L. Ed. 379. Neither the rule, nor the reasons 
which go to its support, hâve application to corporations engaged in 
strictly private enterprise. The Suprême Court of the United States 
has not as yet expressly said this, but it has so strongly observed tlu 
distinction in that relation between the two characters of corpora- 
tions that there is left but little room for conjecture as to what its 
détermination in a case calling for a décision in the premises would be 
It is said in Wood v. Guarantee Trust Co., supra, that : 

"Tlie doctrine of Fosdick r. Scli.ill htis never yet been applied In nny ci pp. pt 
cept that of a railroad. The case lays great empliasis on the consideriitioi) 
that a railroad is a peculiar property, of a pnblic nature, and disclinrf-'ing « 
great public work. There is a broad distinction betTs-een .«ncli a c.nse anri 
that of a purely private conoern. We do not undertake to décide the ques 
tion hère, but only point it out." 

And so in Kneeland v. American Loan Co., supra: 

"It is the exception, and not the rnle. that snch priority of lien" can h- 
displaced. We emphasize this fact of the sacnnlness of contrnot liens, for 
the reason that there soems to be prowinîr an idesi tliat the ohanfpDnr. In th' 
exercise of hls équitable powers, has unlimited discrétion in this luatter o! 
the displacement of vested liens." 

The fédéral courts, in both the circuit and district, hnve, however 
passed upon the question, and are uniform in holding that a receive- 
of a private corporation has no such latitude in légal contemplation a 
it respects the issuance of receiver's certificates as do tho.se of a rail 
road or public-service corporation, and that his aiithority for displacin 
mortgage liens, unless by the consent of the mortgagee, extentls onl_ 
to the necessary expenditures incident to administering the assets ani: 
preserving the property from détérioration pending the winding u] 
of the business and the settlement of the receivership. This was held 
in Farmers' Loan & Trust Co. v. Grape Creek Coal Co. (C. C.) 50 Fed. 
481, 16 h. R. A, 603. We quote from the headnote: 
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"In a suit to foreclose a mortgage on tlie propevty of a coal-mining company 
the court lias no power, as ajj'iiinst tlio objection of even a small minority of 
the liolders of tJie mortgage bouds, to authorize a receiver appointed in tlie 
suit to issue certificates wliich sball be a flrst lien on tbe mortgaged property, 
in ordei- to euable him to continue the opération of the mines." 

So in Fidelity Insurance, Trust & Safe Deposit Co. v. Roanoke 
Iron Co. (C. C.) 68 Fed. 623: 

"A court of equity has no power, without the consent of ail lien ered- 
itors, to authorize the receiver of an insolvent privato corporation, whose 
business is not affected with any public interest, to issue certificates which. 
vvil! be a paramount lion upon its property for the pnrpose of carrying on ita 
business, uiilcss it be neeessary to do so in order to préserve the existence of 
the property or franchises." 

The same doctrine was enunciated in the case of Hanna v. State 
Trust Co., 70 Fed. 2, 16 C. C. A. 586, 30 L. R. A. 201, wherein it 
was sought to issue receiver's certificates for the pnrpose of raising 
funds whereby to carry out certain contracts of sale of real property 
witli purchasers. And in Newton v. Eagle & Phœnix Manufacturing 
Co. (C. C.) 76 Fed. 418, it was determined that the court would not 
order receiver's certificates to issue for tlie ptirpose of raising money 
to pay interest on the bonds of the company, and thus di.splace existing 
hens. To the same pnrpose is Baltimore Building & Loan Association 
V. Alderson, 90 Fed. 142, 32 C. C. A. 542, wherein the court says: 

"In the case of private corporations the court cannot' avithorize the issue of 
receiver's certificates for the purpose of improving, adding to, or carrying 
on the business of the company, without flrst haviug the consent of cred- 
itors whose liens would be afCected thereby." 

The State courts are quite as uniform in their enunciation of and ad- 
hérence to the doctrine. In Merriam v. Victory Mining Co., 37 Or. 
321, 56 Pac. 75, 58 Pac. 37, 60 Pac. 997, which involved the opération 
of mining property, the same as in the case at bar, Mr. Justice Bean, 
after a review of the adjudications of the courts of the United States 
touching the authority of the receiver in railroad matters to issue cer- 
tificates in displacement of mortgage liens, says: 

"It will thus be seen that the right of a court nppointing a receiver to 
give priority of paymeut to unseciired debts over the lien of a mortgage is 
restricted to creditors of railroada which are public concerns, and Is only 
exercised as to them under spécial circumstances, and in favor of a particu- 
lar class of claims." 

See, also, Investment Corp. v. Hospital, 40 Or. 523, 64 Pac. 644, 
67 Pac. 194, 56 L. R. A. 627. 

In the case of Raht v. Attrill et al., 106 N. Y. 423, 13 N. E. 282, 
60 Am. Rep. 456, it is held, in efifect, that the court, in administering 
assets through the receiver, is not empowered to displace a mortgage 
lien by receiver's certificates, except for "expenses of realization, and 
also certain expenses, which are called expenses of préservation," which 
may be incurred under the order of the court on the crédit of the prop- 
erty. That was a case wherein it was sought to bave issued receiver's 
certificates by which to raise the neeessary funds for completing a 
hôtel then in course of construction. A latcr case is that of Interna- 
tional Trust Co. V. United Coal Co., 27 Colo. 246, 60 Pac. 621, 83 Am. 
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St. Rep. o9. The court there, after having examinée! many aiithori- 
ties, some of which we hâve cited, says : 

"We are of opinion that, in administering tlie affairs of au ordiuary 
insolvent private business corporation for wtiicli a receiyer has Iseeu ap- 
pointed, a court of equity has not the power to autliorize tlie receiver to incur 
indeVttedness for carrying on the business, and to make the same a flrst and 
paramount lien upon the corpus of the property, superior to that of prior 
liennolders, without their consent. While it may, in a proper action, and 
with thp proper parties présent, tlirougli tlie instrumentality of a receiver, 
carry on the business of private corporations or individuals temporarily, 
and incur obligations tlierefor that inay be rnade a paramount lien on the 
corpus of the property, such obligations must hâve been contvacted for, and 
must relate strictly to, the préservation of the status of the property at the 
time of the apiiointment of the receiver." 

This is the clearest enunciation of the rule that we hâve foimd. In 
a very late and well-considered case from Idaho the same conclusion 
is reached. Dalliba v. Winschell, 82 Pac. 107, 11 Idaho, 364. 

So that, in the light of thèse authorities, tliere can remain no ques- 
tion as to the rule as it relates to private corporations. The court is 
without authority, except by the consent of the mortgage lienholders, 
to supplant their liens by receiver's certificates issued for any obliga- 
tions other than those arising by way of expenditures for realization 
and for preserving the property while the business is in course of 
administration under the receivership. It cannot, by its edict, make any 
debt or obligation a prior lien, unless appropriately entitled thereto 
under the law governing receiverships. 

Now, to the order of sale. From an inspection of the complaint of 
Decker Bros, it is extremely doubtful whether it states a cause en- 
titling the plaintiflfs to the appointment of a receiver. Under the rule 
above first noted the plaintiffs were required to show that the property 
of the mining companies constituted a spécial fund to which they had 
a right to resort for the satisfaction of their claims, and that the prop- 
erty itself, or the income arising therefrom, was in danger of loss 
from neglect, waste, misconduct, or insolvency of the défendant 
companies. Being simple contract creditors only, the property of 
the mining companies could not be regarded as a spécial fund for their 
peculiar protection, and they had a right to resort to it only as other 
creditors had the right ; that is, to reach it through the process of law, 
by way of attachment or exécution, or, in case of insolvency, through 
a creditors' bill. But there was no insolvency in the présent case at 
the time. At most, there was only danger of the companies becoming 
insolvent, and this because it was feared that a large number of suits 
would be instituted, whereby the assets would be wasted and exhausted. 
This, it must be conceded, was séant cause for the appointment ot a 
receiver. Further than this, it is apparent that the purpose of the ap- 
pointment was not that the assets of the mining company should be 
disposed of for the payment of indebtedness and liabilities, but that 
the properties might be operated as mines, and, presumably, that the 
claims should be discharged out of the earnings of such opération. 
Not only does the complaint indicate as much by very strong im- 
plication, but the subséquent management and conduct of the parties 
proves it. The first order obtained, whereby leave was granted for 
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issuing receiver's certificates, extended no further than to enable the 
receiver to borrow money for the payment of labor claims without 
spécification as to any particular claim. But the second, fifth, and 
sixth orders clearly contemplated the development of the mines, as 
well as their opération. Clearly the court was without authority of 
law to permit the receiver to conduct the business of the défendant 
companies in this way, even if the complaint was sufficient to warrant 
his appointment in the first instance. Thèse orders were probably 
ail entered by the consent and sanction of the défendant conîpanies 
(although the record is not explicit as to that), which would estop 
them to deny their validity. But the thing of peculiar moment is that 
they were made and entered without the appearance or consent of the 
International Trust Company, although they purport to subordinate 
its mortgage lien to the lien of the receiver's certificates. This would 
be the conclusion from the record up to the time of filing the pétition 
of the défendants with a view to having the trust company brought in 
and made a party to the suit or proceeding. By this pétition, and 
by the answer and cross-complaint subsequently filed by the défendant 
companies, it is alleged that ail such orders were made and entered 
with the consent and approval of the holders of the bonds. Thèse 
allégations, however, are specifically denied by the trust company, thus 
bringing into the record an issue as to the real fact. By the further 
pétition of the trust company for leave to sue the receiver, and its 
cross-complaint, it appears that the présence of other parties is neces- 
sary to a complète détermination of the matters at issue; it being 
shown that such parties are claiming such an interest as beclouds the 
title to some of the properties. Now, without settling thèse matters, 
or determining priorities in an>' way, the court made and entered the 
order of sale complained of. The order is one resting in the sound dis- 
crétion of the court — a judicial discrétion, however, not arbitrary, but 
impartial, to be exercised in obédience to the rules of law. 

It is inévitable that ail thèse properties must be sold to satisfy the 
various demands existing against them, and it is most important that 
they bring the very highest price in the market. To our minds the 
questionable irregularity attending the appointment of the receiver, 
the clear want of authority in the court, first, to authorize the receiver 
to develop the properties or to operate them for any purposes except 
for those of realization for the payment of creditors; and, second, 
to subordinate, without the assent of the mortgage claimants, the lien 
of tlie mortgage to that of the receiver's certificates, and the alleged 
existence o± adverse claims undetermined — wiil stand largely in the 
way of realizing full value at the sale, and that such value cannot 
be obtained except under the foreclosure of the trust company's mort- 
gage, which may be required in the original suit, or may be had under 
the cross-bill of that company filed by leave first granted. 

We quite agrée with the trial judge (who, it should be said, was not 
on the bench when the suit was instituted or the orders authorizing the 
issuance of the receiver's certificates were made and entered) that 
"eight years is too long for a court to hold a mining property in its 
custody." The main trouble is, however, that it ever assumed custody 
in the first instance, and attempted to subordinate the mortgage lien 
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of the trust company, without its assent, to the supposée! lien of rc- 
ceiver's certificates issued wholly without warrant or authority of law. 
It is manifest that such patent irregularities must necessarily detract 
largely from the realization of a fuU or fair value of the properties 
under a sale had in pursuance thereof . 

The decree of the trial court will therefore be reversed, and the cause 
remanded for such other proceedings as may seem proper. 



ANDERSON et al. t. UNITED STATES. 

(Circuit Court o£ Appeals, Ninth Circuit. February, 1907.) 

No. 1,334. 

1. Public Lands — Timiîeb Déprédations — Actions — Evidence. 

"VVliere, lu au action to rucover for timber alleged to hâve becn wroiig- 
fully eut from the public domain, deieiulants claimed tlie rigiit to eut 
under the minéral land acts, évidence as to the steps a wituesK had talveu 
to procure certain minerai land outside the area of the lands on whicU 
the timber was eut and by whàt method he Intended. to work such land 
was immaterlal. 

2. Same— OooD Paitu— Evidence. 

Where It was claimed that défendants B. and A. had unlawfully eut 
timber sued for from the public domain and sold the same to G., évidence 
that about the time they made such contract they located a number of 
placer minlng claims, etc., at another point, and then, without doing 
any work on such claims except the necessary assessment work, pro 
ceeded to eut timber from such claims and from adjoining lands without 
référence to the boundaries thereof, was admissible oa the issue of their 
good faith. 

3. Same. 

Where certain of the défendants located unsurveyed government land 
by scrip, and immediately proceeded to eut timber therefrom and from ad- 
joining lands without référence to boundary Unes, and the timber eut 
from the adjoining lands exeeeded that eut on the land located, It would 
be presumed that the eutting from such adjoining landg was unlawful. 

4. Evidence— Self-Servixg Deolabations. 

Where a t'ontract for eutting timber provided that the logs should 
be eut from lands owned by défendants B. and A., and the United States 
claimed that the timber was, in fact, eut from the unsurveyed public do- 
main, évidence as to conversations between the coutracting parties at the 
time the contract was executed concerning the particular lands on which 
the timber was to be eut was inadmissible as self-serving. 

[Ed. Note. — For cases Ui point, see Cent. Dig. vol. 20, Evidence, §§ 1008- 
1075.] 

5. Public Lands— Eight io Oui Timbeb— Minbbal Lands— Evidence— Ex- 

rEBTS. 

Where, in an action by the United States for timber alleged to bave 
been wrongfully eut from the publie domain, défendants claimed the 
right to eut the timber under the minerai land acts, the government was 
entitled to show by an expert miner that, in his opinion, the grouud 
where the timber was eut was not worth locating for placer minlng pur- 
poses. 

6. Same— Damages. 

Where a corporation became the owner of a contract for the deliverj' 
of logs which were, in fact, unlawfully eut from the public domain, and 
the contract, though declaring that the buyer should hâve title to the 
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logs wtien eut, also requircHl tlie sellprs to deliver tlie logs at a particiilar 
point, there was uo conversion of tlie logs by the corporation prior to 
such delivery so tliat the court in action to recover for logs wrougfully 
eut from the public domain properly refused to charge thnt the measure of 
damages was the value of tlie logs on tlie ground, provided the transac- 
tion, so far as the corporation was concerned, was an innocent one. 

7. Same~-Mtneral La nos— Instructions. 

AVliere, in an action to recover for logs wrougfully eut froni the public 
domain, défendants clainiod the riglit to eut uiider the minerai land acts, 
instructions tliat the niere a])pearaiice of minerai was not sufflcient to con- 
stitute tlie land minerai, but tliat there must be sufliciont minerai to in- 
duce niining uieii of expérience to go on the land and talce and worli it 
witli the cxpectation of fludiug minerai, etc., were not erroneous. 

8. Same— TjTabti.tty of Pubcitasek. 

Where défendant corporation purehased tiinber whicli had been wroiig- 
fully eut from the jmblic domain, tlie corporation ac(]uired no better title 
than the sellers, and could not défend au action by the United States to 
recover the value of the logs on the ground that it was actiug in good 
faith. 

In Error to the Circuit Court of the United States for the Central 
Division of the District of Idaho. 

ïhe défendant in error brouglit an action against the plaintitîs in error 
chargiiig the nnlawful cntting and removal of 2,218,974 feet of timber from 
tlie imblic laiuls of the TJiiited States, and convertiug tlie same into saw logs, 
wliich were of the value of .|8 per thousand feet. and of the total value of 
817,751.79. The case was tried before a jury, and a verdict was returncd in 
favor of the défendant in error in the sum of .SU,t02.18. In the complaint it 
was alleged that Andersen, Baker, and Sandlin as copartners unlawfully and 
willfully entered upon certain tracts and pareels of vacant, puliiic, unsurveyed 
lands of the United States lying on and along both banks of the South Boise 
river, ia what will be, when surveyed, township 3 N., ranges 10 and 11 E., 
Boise meridian; that the timber so eut was by said copartners converted into 
saw logs and by them conveyed to a pond near Boise Olty, Idalio, where they 
unlawfully and willfnlly sold and delivered the saine to the Page-Mott Lum- 
ber Company, Limited, a corporation ; that said corporation then and there 
unlawfully and wrongfullj' received said logs into its possession and con- 
verted the same to its own use, to the damage of the défendant in error lu 
the sum of $17,7.51.79. The auswer of the plaintifCs in error admitted that the 
United States was the owner of the lands from wliich tlie timber was eut, 
but denied tliat the cutting was nnlawful, and justified the cutting and re- 
moval of the timber under the act of Congress approved ,Tune 3, 1878, entitled 
"An act entitling the citizens of Colorado, Nevada, and tlie Territories to fell 
and remove timber on the public domain for mining and domestic purposes" 
(Act June 3, 1878, 20 Stat. 88, c. LTO [U. S. Comp. St. 1901, p. 1528]), and alleged 
that the said lands upon which such timber was eut were public minerai lauds 
of the United States not subject to eiiti-j- except for minerai entry ; that said 
timber was eut by the said Baker, Andersoii, and Sandlin at the instance and 
request of the Page-Mott Lumber Company, Limited, for the purpose of niaiiu- 
facturing the same into lumber by said corporation, the lumber to be used for 
gênerai agrieultural, domestic, miniiig, and building uses In tlie vicinity of 
Boise City, Idaho, and that noue tliereof bas been exported or was intended 
for export from the stato of Idalio; that the plaintiffs in error observed ail 
rules and régulations then and there in force and iironmlgated by the Secre- 
tary of the Iiiteiùor for the protection of timber and undergrowth gi'owiiig 
upon said lands, and that the stumpage value of said timber did not exceed 
the sum of 30 cents per 1,000 feet, board measure. On the trial the contract 
lietween Baker, Ajiderson, and Sandlin, as parties of the first part, and N. II. 
(îoodwin, who was the predecessor iu interest of the Page-Mott Lumber Com- 
pany, Limited, as party of the second part, was admitted in évidence. That 
contract provided that Baker, Anderson, and Sandlin should eut from 2,500,000 
to 3,500,000 feet of merchantable timber (saw legs), and deliver the same to 
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the saîd Goodwin at Boise City, Idaho, in the summer of 1904, "the logs to be 
eut on lands owned by said lirst parties in tlie vicinity of the Soutli Boise 
river, Elmore county, state of Idalio." It furtlier provided that tlie title 
of tiie logs sliould be in tlie party of the second part as soon as eut, but 
payment should be made only for the amount of timber delivered at the 
pond. (The pond hère referred to was at Boise). The contraet provided for 
the payment of $9 per 1,000 feet for the logs. It was shown in the évidence 
that the I*age-Mott Luinber Company became the assignée of Goodwin in 
the contraet. It vv'as also shown that before the commencement of the prés- 
ent action, and while the logs were still npon the bank of the river near where 
they were eut, an injunetion suit was commeneed by the TJnited States against 
Baker, Anderson, and Sandlin to prevent the removal of the logs from the 
place where they were banked ; that prior to the commencement of that suit 
a spécial agent of the General I^and Office had taken possession of sald logs 
and placed the brand of the United States thereon, and had left a person Itt 
charge thereof ; and that after the issuance of a restraining order, an addi- 
tional order was entered by the court permitting the défendants in that suit 
to remove said logs and convey the same to Boise City, upon giving a bond 
for their value as fixed by the court, which was done. 

S. H. Hays and Fremont Wood, for plaintiffs in error. 
N. M. Ruick, U. S. Dist. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the facts, delivered tlie opin- 
ion of the court. 

On the trial the plaintiffs in error introduced évidence for the purpose 
of showing that the land from which the timber was eut was minerai 
land. The record contains numerous assignments of error rclating to 
the admission and exclusion of évidence upon that branch of the case. 
It is not necessary to consider them ail in détail. It is assigned as error 
that, after a certain witness had test'fied that he owned mining claims 
on Feather river, he was not permitted to tell the jury by what method 
he proposed to work them, and that, when he had testified about a cer- 
tain minerai Iode on Marsh Creek, objection was sustained to the ques- 
tion : "Did you take any steps or were you taking any steps toward pro- 
curing it?" Both thèse questions related to mining claims entirely 
outside the area of the lands on which the timber was eut, and, in any 
view of it, the évidence so excluded was wholly immaterial. The same 
is true of the exclusion of évidence concerning the extent of the work- 
ing of the Bonaparte mine. That mine was several miles distant from 
the lands on which the timber was eut. 

A séries of assignments of error relate to the admission of évidence 
as to the cutting of timber by Baker and Anderson prior to the time 
of the contraet which is involved in the présent action. It was shown 
that about the time of making the contraet with Goodwin, Baker and 
Anderson located a number of placer mining claims on the South Fork 
of Boise River, both above and below Junction bar, and elsewhere 
within the area of lands on which the timber in question in the présent 
action was eut, and that the timber was removed from thèse placer 
claims and the land immediately adjoining the same. It was the theory 
of the government that the placer mining locations were not made by 
Baker and Anderson in good faith but as a blind to cover their contem- 
plated timber cutting. As tending to sustain that theory, the court 
permitted tlie défendant in error to show tlie former timber opérations 
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of Baker and Anderson at Long Gulch on and in the vicinity of land 
on which they had located lieu land scrip, and to show that tliey had eut 
a considérable tract of unsurveyed government timber land iminediately 
adjoining the land so located by them. This testimony, the court 
was careful to say, was admitted only for its bearing upon the question 
of the good faith of Baker and Anderson, and we think that for that 
purpose it was admissible. In this connection it is assigned as error 
that the, court refused to instruct the jury, as requested by the plain- 
tifts in error, that the cutting of timber upon vacant public lands on 
Long Gulch by Baker and Anderson should not be considered by the 
jury, unless it was foUowed by other évidence showing that such cutting 
was unlawful, and that having refused that instruction, the court pro- 
ceeded to charge the jury as to the évidence so admitted as foUows: 

"That évidence was introduced for the purpose of showing that they had 
located scrip upon certain lands, and then, regardless of the Unes of that 
Kcrip location, they eut timber upon lands outside of Its boundaries, using 
the location as a blind for the purpose of givlng them a liceuse to eut where 
they pleased. One of the witnesses, Mr. Baker, said he did not knovv where 
the Unes wrre. That makes no différence. He was bound by it just the same. 
It was hls duty to know where the Unes were, and he had no right to eut until 
he did know, and if he eut beyond those Unes he is just as guilty without 
knowledge as if he had known. Now, If he eut in bad faith in that instance, 
you may Infor that he eut in bad faith in this. That is the only reason that 
that évidence was introduced." 

Plaintiffs in error contend that there are several laws under which 
timber may be eut from unsurveyed public lands, that under a railway 
right of way, for instance, timber may be eut for right of way pur- 
poses, and also under the law of June 3, 1878, timber may be eut from 
minerai lands for gênerai local and domestic purposes, etc., and argue 
that while if the plaintiffs in error were defending an action for cutting 
timber from the land in Long Gulch they would be called upon to show 
tlieir right so to do, the rule does not apply hère, because, first, the 
cutting and removal of timber in Long Gulch could hâve no bearing 
upon the issues involved in the présent case, and, second, if admissible 
for any purpose it must be shown that the timber was unlawfuUy eut. 
But the plaintiffs in error made no attempt to justify their action under 
any law, and it having been shown that they eut timber, as much timber, 
if not more, from adjoining unsurveyed government land as upon the 
land so located by scrip, the presumption at once attached that the cut- 
ting upon the former was unlawful. It was for them to show that it was 
not. They were in the possession of the facts. 

It is contended that the court erred in excluding testimony offered by 
the plaintiffs in error as to conversations between Baker, Anderson, and 
Sandlin and Goodwin, at the time of the exécution of the contract, con- 
cerning the particular lands upon which the timber was to be eut. The 
contract itself provided that the logs were to be eut on the lands owned 
by Baker and Anderson. There was no error in excluding the con- 
versations between the parties, since at most they were self-serving, 
and nothing that was said could excuse a trespass thereafter committed 
by Baker, Anderson, and Sandlin in cutting timber on public lands. 
The questions for the jury to détermine were whether the logs were?. 
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eut on the public lands of the United States, and, if so, whether there 
was authority from the United States so to do. 

It is assigned as error that the court permitted a witness, an expert 
miner of long expérience, to express the opinion that the ground where 
the timber was eut was not worth locating for placer mining purposes. 
We find no error in admitting such testimony. One of the issues of 
the case was whether the land on which the timber was eut was minerai 
land. The évidence was that Baker and Anderson located between 
1,100 and 1,200 acres of land as placer mining claims, in the names of 
their friends and members of their familles, that the land was covered 
with valuable timber, and that no work was done on thèse placer claims 
except the assessment work necessary to hold them. The court in 
reviewing the testimony alluded to the fact that there was not a pay- 
ing mine, either placer or quartz, in the whole section of country in 
the région in which the timber was eut, that the ledge mines had been 
located and abandoned and thereafter relocated and abandoned again, 
and that in the last 15 or 20 years there had not been $1,000 worth 
of ore taken out or shipped from that country, and said : 

"There is virtually nobody at work there now. Tliere Is not a paying mine, 
either placer or quartz, in that section of country." 

Error is assigned to the refusai of the court to instruct the jury that 
if they found that the property was converted by the Page-Mott Lum- 
ber Company, Limited, at the time when it took title, to wit, as soon as 
it was converted into saw logs, then the measure of damages is the val- 
ue of the logs on the ground, provided that the transaction, so far as the 
corporation was concerned, was an innocent one. This requested in- 
struction was not applicable to the facts. There was no proof that the 
corporation had converted the logs prier to their delivery. By the con- 
tract, the logs were to be delivered at the company's pond at Boise City. 
It was there that they were delivered, and it was there that thev were 
converted by the corporation. The provision in the contract that the 
title to the logs "should be in the second party as soon as eut" did not 
amount to a conversion. There could be no conversion until there was 
an appropriation to thecorporat'on's own use. Nor does the décision in 
Wooden-Ware Co. v. United States, 106 U. S. 432, 1 Sup. Ct. 398, 27 
L. Ed. 230, sustain a différent conclusion. In that case the sale and 
delivery were coincident. The court held that the right to recover 
against the vendee was just what it was against his vendor "the mo- 
ment before he interfered and acquired possession." 

But the contention principally relied upon is that the court erred in 
its instructions to the jury on the gênerai question of what constitutes 
minerai land within the meaning of the act of June 3, 1878. This court 
fuUy considered that question in United States v. Basic Co., 121 Fed. 
507, 57 C. C. A. 624, and United States v. Rossi, 133 Fed. 380, 66 C. C. 
A. 442. But the plaintiff in error contends that the instructions given 
by the court in the présent case were not in harmony with those déci- 
sions. On a careful considération of the charge, we are convinced that 
the contention cannot be sustained. In those cases we held, it is true, 
that in determining the right to remove timber from minerai lands it 
is not necessary to establish the présence of minerai in paying quantities 
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în the particular îand from which timber was eut, but that tlie présence 
of adjacent Iand valuable for minerai may be shown for the purpose of 
determining the minerai or nonmineral character of the lanrl from 
which the timber was eut. But the plaintiffs in error complain that the 
court below in the présent case instructed the jury that before they 
could reasonably find Iand to be minerai country it must be proven to 
contain minerais in fact, and that timber could be eut only from lands 
in mining districts or in a country that was substantially a mining dis- 
trict, which meant that the mining intcrest must be an important inter- 
est. When the whole of the charge is considered, it will be seen that 
the court did not so instruct. The court said that the mère appearance 
of minerai, the mère appearance of colors hère and there, as in a placer 
claim, is not sufficient to constitute Iand minerai ; that there must be at 
least sufficient minerai to induce mining men of expérience to go upon 
the ground and take and work it with the expectation of finding miner- 
ai. It should be borne in mind that the instruction was given with réf- 
érence to a country that had, during a long séries of years, been thor- 
oughly explored and prospected. It was not a case of newly discovered 
minerai country. We do not see that the instructions were inappro- 
priate to the facts. 

It is urged that the court charged the jury in substance that the lo- 
cator of a mining claim must, in order to show the good faith of his lo- 
cation, do more than the assessment work on his claim. But that is not 
what was said or implied in the instruction. The court did not an- 
nounce as a rule that the failure to do more than the assessment work 
was to be taken as évidence of bad faith on the part of the locator, but 
that the jury, in view of ail the facts disclosed in the présent case, might 
take that fact into considération in determining whether the locations 
were made in good faith or merely as a blind to cover timber dépréda- 
tions. 

It is contended that the court erred in instructing the jury in sub- 
stance that the Page-Mott Lumber Company cannot protect itself by 
the défense that it was acting in good faith. But the instruction given 
was clearly within the authority of the Wooden-Ware Case, in which 
the court said : 

"It is also plain that by purchase from the wrongdoer, défendant did not 
acquire any better title to the property than his said vcndor had. It Is not 
a case where an innocent purchaser can défend liimself under that plea. If 
It were, ho would be liable to no damages at ail, and no recovery could be 
had. On the contrary, it is a case to which the doctrine of caveat emptor ap- 
plies, and hence the right of recovery in plalntifC." 

We find no error for which the judgment should be reversed. It is 
accordingly affirmed. 
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HBADEICK et al. t. LARSON et al 

(Clreuît Court of Appeals, Ninth Circuit. February 11, 1907.) 

No. 1,249. 

1. Appeai.— ScoPE or Review — Stipulations. 

Certain proceedings relating to the condemnation of a mining tunnel 
were not Consolidated in tbe trial court, but, on appeal from an order 
sustainiug a demurrer to the bill in one of tbe cases, a stipulation was 
entered into for the consolidation of ail of tbe proceedings and for the 
submission to tbe Court of Appeals of tbe questions involved therein. 
Tbis stipulation was not signed by tbe counsel vvho appearedfor appel- 
lees on the appeal, and they objected to the court's jurisdiction to review 
any question not directly involved in the appeal. HeU, that sueh ob- 
jection was rightfully made, and that the court's jurisdiction was con- 
flned to a review of errors committed in the case brought up by the ap- 
peal. 

2. EQUITT— MULTIPLICITT OF SUITS— JUBISDIOTION. 

Compiainants cannot maintain a separate suit In equity for the sole pur- 
pose of preventing a multiplicity of their own suits, which are still 
pending. 

3. Bminent Domain— Tunnel Rights— Mines— Title and Rights Acquieed. 

Rev. St. Idaho 1887, § 5212, provides that property approprlated to 
public use shall not be taken unless for a more necessary publie use 
tban that to wbich It bas already been approprlated. Beld, that where 
défendants acquired a right to drive a tunnel through compiainants' 
mining claims, which divided compiainants' veins, compiainants did not 
thereby acquire the right to use such tunnel to work their veins, on the 
theory that défendants' condemnation had been made for a public use; 
tbere being neitber allégation nor proof of necesslty for such common 
use, nor that compiainants could not proceed to condemn a right of 
■way for a tunnel to be used for their own purposea. 

[Ed. Note. — Nature of estate or Interest acquired in condemnation 
proceedings, see note to Newton v. Manufacturera' Ey. Co., 53 C. O. A. 
604.] 

Appeal from the Circuit Court of the United States for the Northern 
Division of the District of Idaho. 

The appellants, as compiainants, filed a blll in equity against the appellees 
alleging that tbe appellants were tbe owners of the Hawk Eye Iode miniug 
daim, the Black Havrk Iode mining claim, the Black Hawk Fraction Iode 
mining claim and the Alvy Iode mining claim, by patents from the United 
States. That in each of said claims there is the apex of a vein of mineral- 
bearing rock in place which extends on its downward course to a deptb of 
more than 1,700 feet That by reason of the conformation of the surface of 
tbe mountain whereon said claims are situated and the existence of the pat- 
ented mining claims of the appellees and otber valid mining claims on either 
side, every approach to tbe property of the appellants is eut off, so that it is 
Impossible through the means of any tunnel which they might désire to run, to 
reasonably and economically reach the ores in their said claims. That the 
appellees hâve construeted a tunnel which is so run as to penetrate the Black 
Hawk mining claim and pass through the same to other claims owned by 
the appellants. That said tunnel has encountered and passed through, at a 
depth below the surface of about 1,700 feet, a ledge of mineral-bearing rock in 
place, the apex of which lies within the Blaek Hawk claim. That it is prac- 
ticable now to enter upon the work of developlng said ledge at the point 
where the same is intersected by the tunnel, through and by means of said 
tunnel, without interfering in an unreasonable degree or manner with the work 
of tlie appellei^s in said tunnel, or with their use thereof. That, after passing- 
through the Black Hawk claim, the tunnel entered the Alvy claim at a depti» 
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of 1,750 feet below the surface, aud there encountered a ledge, which apexes 
within said Alvy claim, which is about 15 feet wide and contains sllver, lead, 
iron, and other valuable substances. ïhat it Is practlcable to enter upon the 
work of developiug the ledge at such point of intersection by means of said 
tunnel without interfering in an unreasonable degree with the work of the 
appellees. That said Blaclc Hawl? and Alv,\ claims bave, and will bave, great 
value because of their production of ores and metals, tliereby contrlbuting to 
the development of the minerai resources of the United States and of tbe state 
of Idaho, and that such work will constitute a public benefit and public use. 
That the appellees are constructing said tunnel on the ground that it will 
enable them to develop and operate their claims and will be a public use 
for and on behalf of which they may exercise the right of eminent domain. 
That in pursuance tbereof they "are now proceeding in this court in the suit 
No. 346 of Peter Larson and Thomas L. Greenough v. A. A. Headrick and 
Charles M. Baillie to condemn a right of way through the Black Hawk and 
Alvy mining claims," elaiming in their complaint that such use is a public 
use for whieh they may condemn such right of way. That the court bas 
made an order declaring the taking to be for public use, and has appointed 
commissioners to assess damages resulting therefrom. Thit thereafter, on 
May 13, 1905, the appellants eommenced in the same court a suit against the 
appellees to enjoin the construction of said tunnel through the appellants' 
ground; that thereafter the court denied their application for a tempo^ary in- 
junction and sustained the right of the appellees to construct and use said 
tunnel under their condemnation proceedlngs. That said court having over- 
ruled the appellants' demurrer to the complaint in the condemnation suit, and 
having refused to grant the appellants protection against the trespass of the 
appellees, the appellants bring the présent suit for the purpose of obtaining, 
through a decree of the court, the right to proceed In the use of the tunnel 
for the purpose of developing and mining t'^eir ledges intersected by the 
same, provided such taking by the appellees is lawful. That the tunnel is 
of : ifKcient size to render its use by the appellants in conjunetion with the 
appellees entirely practlcable, and that such use is a reasonable use, and would 
constitute the participation in a public use which would develop the minerai 
resource of the United States and of Idaho. That said ledges are of great 
width and value and cannot be successfuUy, completely, or profltably worked, 
prospected, or developed at the depth of said tunnel by any other means than 
by said tunnel, and that there exists a necessity for the appropriation by the 
appellants of the joint use of said tunnel. That they bave made application 
for a reasonable joint use of said tunnel, but their application has been re- 
jected by the appellees. That, before filing their bill, the appellants tendered 
to the appellees the sum of $500 as compensation for any damages resulting 
from the granting of such right of common use. 

The bill then prays for the consolidation of the action and the suits involving 
the right to use said tunnel and the right to condemn a right of way for its 
construction, allèges that the appellants are elther entitled to a joint user of 
ssaid tunnel or to a decree adjudging that said tunnel is uot for a public i\se, and 
l^rays that the api,ellees be enjoined from appropriating their property there- 
for, and ofCers on behalf of the appellants to do and abide by such terms and 
conditions in regard to sharing in the said public use of the tunnel for the 
purpose of mining and operatlng their mining claims as may seem équitable 
and just in the way of compensation, restrictions, and régulations to be flxed 
and determlned by the court. 

The appellees interposed a demurrer to the bill on the grounds: First, 
for want of equity ; second, for want of jurlsdictlon ; and third, that there ie 
another action pending in the same court, between the same parties for the 
same cause. The court sustained the demurrer, and, the appellants electing 
to stand upon their bill, a decree was entered dismissing the same. After the 
appeal was taken, the parties thereto on October 24, 1905, filed in this court 
a stipulation reciting. In substance, that there were pending in the court be- 
low, in addition to the présent case, three other actions between the same 
parties, namely, cause No. 343, an action of ejectment brought by the appel- 
lants herein against the appellees ; cause No. 344, the suit for an injunction 
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referred to In the bill !n the présent case; and cause No. 346, tlie condemna- 
tioii suit brought by the appellees against the appellants, which is referred to 
m the bill. That said suits involve, in substance, the issues which are pre- 
sented in the bill in the présent suit, and that the appellants submit to this 
court the pleadings in the said several suits, together with the plendin,<;s in 
this suit, to the end that this court may detennine the propriety of cousolidat- 
ing said actions for the purpose of determining the several issues coiumon 
thereto, and thus avoid a multiplicity of suits. The stipulation recites that: 
Whereas, in the bill In the présent case it is stated that the court below he!d 
in said case No. 340 that the ajipellees might be given the exclusive use of 
the tunnel and the right of way therein, which was sought to be comlemned for 
publie use, and thus disregarded the rights of the appellants undcr the fifth 
and fourteenth amendments to the Constitution of the United States; and 
that, whereas, said suit 34G Involves the right of the appellees to condenin 
for their exclusive use a right of way throiïgh the appellants' mining claims, 
and said suit has been continued in the court below to await the décision of 
this court as to the right of the said appellees to thus exercise the right of 
public domain ; that, whereas, the pleadings and issues upon the présent appeal 
présent the question of the right of the appellees to condemn said right of 
way, notwithstanding said question is pending in said suit No. 346: "Now, 
therefore, it is hereb.y stipuiated and agreed by and between the respective 
parties, acting through their respective couusel, that the United States Cir- 
cuit Court of Appeals for the Niuth Circuit, having jurisdiction of this cause 
on appeal in the case No. 1,240, may tabe under considération and détermine 
upon the appeal in this cause the right of the appellees in this cause, who are 
the plaintiffs in said suit No. 3-10, * • * to condcmn a right of way for 
their said tunnel No. 6 through the said Black Hawk and Alvy mining 
claims, as the right so to do is elaimed in their complaint in said suit No. 340, 
so pending as aforesaid, notwithstanding any objection that may be raised 
or urged against the considération and détermination of said action by rea- 
son of the pending of the said cause No. 34G. or by reason of the demurrer to 
the bill on the ground of a prier action pending." 

ïhe stipulation further provided th-at the records in said cause so referred 
to be filed as an additional transeript on the appeal, and that the stipulation 
was made in considération of the postponenient of the trial of said cause No. 
340, which postponenient was requested by the appellees. "The object and 
purpose of this stipulation is that, notwithstanding the record or any objec- 
tions that may be urged upon said record to the considération and détermina- 
tion by this court of the question of the right of the appellees to condemn their 
right of way as by them elaimed in their complaint in said cause No. 340, 
such question may be determined and adjudicated as a part of and in connec- 
tion with the détermination of the appeal in this case In this court." 

See, 138 Fed. 177. 

W. B. Heyburn and W. H. Batting, for appellants. 
John P. Gray, F. T. Post, Walter A. Jones, and George Turner, 
for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The bill is so framed as to présent two questions: First, whether 
the appellees could lawfully condemn the right of way for a tunnel ; 
and, second, whether, sustaining such right, the appellants can be de- 
creed to hâve the use of the tunnel in common with the appellees. 
The bill shows that the first of the questions had been decided in the 
affirmative by the court below in two causes pend'ng therein, one the 
action to condemn the right of way, and the other a suit in equity 
brought by the appellants to enjoin the appellees from extending the 
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tunnel througli their mining property. One of tlie grounds of the de- 
murrer to the bill in the présent case was the pendency of thèse prior 
causes and the décisions therein rendered. The judgment on the de- 
murrer spécifies no particular ground on which it was sustained in the 
court below. It may be assumed that it was sustained on the ground 
just indicated, as well as for want of equity. The stipulation for the 
consolidation of ail thèse proceedings and for the submission to this 
court of the questions invoived therein is filed in this court. There 
was no stipulation in the court bclow, nor were the causes there con- 
solidated. The jurisdiction of this court is confined to the review of 
error committed in the court below in the cause which is brought be- 
fore us upon appeal. It does not extend to errors committed in other 
causes. The counsel who appcar for the appellees in this court were 
not the counsel who signed the stipulation, and they now object to the 
jurisdiction of this court to review any question which is not directly 
invoived in this appeal. This they hâve the right to do. It is not 
alleged in the bill, nor is it contended, that the appellants cannot ob- 
tain as full, complète, and adéquate relief as to the appellees' assertion 
of right to condemn the right of way for a tunnel in the prior causes 
so pending as they could in this. It is sought to maintain the présent 
suit, so far as it concerns the matters invoived in the prior suits, on 
the équitable ground of the prévention of a multiplicity of suits; but 
it is obvious that the appellants cannot maintain a separate suit for the 
sole purpose of preveuting a multiplicity of their own suits, suits which 
they hâve brought and which are still pending. The parties cannot by 
their stipulation inject into the présent appeal matters not determined in 
the cause in which the decree which is appealed from was rendered, or 
give to this court jurisdiction to consider the same. Hoe v. Wilson, 
9 Wall. 501, 19 L. Ed. 762 ; Washington County v. Durant, 131 U. S. 
Append. Ixxx; Montgomery et al. v. Anderson et al., 31 How. 386, 
16 L. Ed. 160; Mills v. Brown, 16 Pet. 525, 10 L. Ed. 1055; South 
Carolina v. Wesley, 155 U. S. 542, 15 Sup. Ct. 230, 39 L. Ed. 254. 

The bill allèges that the tunnel has been constructed from the place 
of its outlet to and through the mining claims of the appellants. As- 
suming, as we must on this appeal, but not deciding, that the appellees 
were authorized to condemn the right of way for that tunnel, the 
single question prcsented for our décision is whether or not the ap- 
pellants can be decreed to bave a use thereof in common with the ap- 
pellees. The appellants contend that the right to such common use 
is implied in the very fact that the right of vi'ay for the tunnel has 
been condemned by judicial proceedings in the exercise of eminent 
domain, and that such right of way can bave been condemned only for 
a public use. They cite Clark v. Nash, 198 U. S. 361, 25 Sup. Ct. 676, 
49 E. Ed. 1085, as authority for that contention. That was a case in 
which it was sought to condemn a right of way, so-called, by en- 
larging a ditch which had been made to convey water across the land 
of the défendant under a statute of the state of Utah, permitting con- 
demnation by an individual for the purpose of obtaining water for his 
land or for mining purposes. The court sustained the right, in view of 
spécial conditions obtaining in the state of Utah as to agricultural and 
mining industries, and held that a statute of that state permitting an 
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individual to enlarge the ditch of another, and thereby obtain water for 
his own land, is within the législative power of the state, and does not 
violate any provision of the fédéral Constitution. Said the court: 

"We siniply say that in this particular case, and upon the facts stated In 
the findiiigs of the court, and having référence to the conditions already stated, 
we are of opinion that the use is a public one, although the taliing of the right 
of way is for the purposc simply of thereby obtainiug the water l'or an in- 
dividual where it is absolutely neeessary to enabie him to malce any use 
whatever of his land, and which will be valuable and fertile only if water can 
be obtained. Other landowners adjoining the défendant in error, if any there 
are, might sbare in the use of the water by themselves taking the same pro- 
ceedings to obtain It." 

In Strickley v. Highland Boy Min. Co., 200 U. S. 527, 26 Sup. Ct. 
301, 50 L. Ed. 581, the court said of the décision in Clark v. Nash: 

"In discussing what constitutes a public use, it recognized the inadequacy 
of use by the gênerai public as a universal test." 

If the appellants were hère seeking to condemn a right of way to 
widen the tunnel of the appellees, and showing a necessity therefor for 
the purpose of laying their own tracks in the widened portion thereof 
for working their mines and extracting ores from their subterranean 
ledges, tlie doctrine of Clark v. Nash would be pertinent; but the 
purpose of the bill is to obtain the right to use a tunnel which has been 
made by the appellees at their own expense for their own purposes, with 
track and facilities, it may be assumed, no more than sufficient for their 
own use. We find no statutory authority, no précèdent, and no rec- 
ognized principle of law or of equity upon which to base such a right. 
In section 2ô7a, of Lewis on Eminent Domain, it is said: 

"It would seem clear that, under the gênerai rule already stated, nothing 
but an express authority or absolute necessity created by the Législature itself 
could justify one railroad company in taking the tracks of another Company, 
or even the joint use of such tracks." 

There is no législative provision in Idaho which authorizes the 
granting to one of the right to use a tunnel acquired by another under 
condemnation proceedings. Section 5213 of the Revised Statutes of 
1887 of that state provides that property appropriated to public use 
"shall not be taken unless for a more neeessary public use than that to 
which it has already been appropriated." 

But the présent suit is not a suit to condemn a right of way over 
the tunnel. It is a suit in equity to compel the joint use of a right 
of way already condemned by another, and to obtain the right to par- 
ticipate in the benefits thereof, on the theory that the condemnation 
has been made for a public use, and that the appellants are members 
of the public for whom such condemnation has been adjudged. There 
is no allégation showing the necessity for such common use, and noth- 
ing to show that the appellants cannot proceed and condemn a right 
of way for a tunnel, as was done by the appellees. 

The decree of the Circuit Court is affirmed. 
152 F.— 7 
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FEUGIISON V. BLOOD. 
(Circoiit Court of Appeals, Nintla Circuit. Marcli 11, 1907.) 

1. Vbndob and Puechaser—Contracts—Execdtiok— Evidence. 

Défendant, having agreed to purcliase an interest in certain mining 
claims, at a mcethig of ail tlie iiarties statcd to plaintiiî tliat lie wouid 
sign tlie contract on its reccipt froni liis agent, L. Défendant proceeded 
under the contract as though it iiad been signed by ail tlie parties, made 
payments vmder it, weut into possession of the property, ijarticipated in 
its developnient as though the contract had been executed, and on the trial 
refused to produce the original on notice. Ilcld to warrant an inferencc, 
in the absence of évidence to the eontrary, that défendant in fact signed 
the contract. 

2. Fkauds, Statute oe— Rigitt to Uege— Estoppel. 

Where défendant led plaintiff to believe that he had signed a written 
contract for an interest in certain mining claims, and induced plaintiff to 
purchase claims on which he had options, and to otherwise expend money 
and time to earry out the provisions of the agreement, défendant could 
not assert that the contract was void under the Idaho statute of frauds 
because he did not in fact sign the same, under Rev. St Idaho 1887, 
§ 3225, declaring that, where a contract which is required by law to 
be in writing is prevented from being put in writing by the fraud of a 
party thereto, any other party who is by such fraud led to believe that it 
Is in writing, and acts on such belief to his préjudice, may enforce it 
against the fraudulent party. 

3. Same— Part Performance. 

Where a contract for the purchase of an interest in certain mining 
claims was wholly performed by the vendor, and almost eompletely per- 
formed by the purchaser, prior to the latter's répudiation thereof, such 
performance was effective to take It out of the statute of frauds. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Frauds, Statute 
of, §§ 293, 294.] 

4. Vendor and Purchaser— Vendor's Lien— Foreclosuee— Deficienct Judg- 

MENT. 

Wliere a seller of an interest in certain mining claims retained title to 
the buyer's interest to secure payment of the price, the vendor was en- 
titled to foreclose the lien so retained on the purdiaser's default, as pro- 
vided by Rev. St. Idaho 1887, §§ 3440, 4520, and 4521, and to recover a 
a deficiency judgment against the purchaser on the failure of his inter- 
est to sell for euough to satisfy the debt. 

[pjd. Note. — For cases in point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser, §§ 822, 823.1 

Appeal from the Circuit Court of tlie United States for the Central 
Division of the District of Idaho. 

Hawley, Puclcett & Hawley, for appellant. 
Richards & Haga, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The appellee was plaintiff in the court below, 
the suit being brought by him against the appellant and one S. C. Fui- 
ton, based upon an alleged written contract entered into between the 
appellant, Ferguson, as party of the fîrst part, and Blood and Fulton, as 
parties of the second part, concerning certain placer ground in Boise 
county, Idaho. The plaintiff below in his complaint set out a descrip- 
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tion of the property alleged to be included and intended to be included 
in the contract, and charged that one-half of the amount to be paid by 
the appellant, Ferguson, under its terms, was to belong to Blood, and 
the other one-half thereof to Fulton ; that pursuant to the terms of the 
contract the appellant, Ferguson, paid to^ Blood and Fulton $19,500 
each, but defaulted in the payment of the last $11,000 due, and refused 
to pay the same, or any part thereof, after deniand made for such pay- 
ment ; that Blood and Fulton "fully kept and performed ail and every 
of the terms of said agreement by them and each of them to be kept 
and performed"; that Fulton refused to join as plaintiff in the suit, 
for which reason he was made a défendant thereto ; and that there re- 
mains due and owing the plaintifif, Blood, from Ferguson, under the 
terms of the contract, the sum of $5,500, with interest thereon from the 
15th day of August, 1902 — the plaintifï's prayer being for judgment 
against Ferguson for that sum, with interest, and that a decree be made 
for the sale of ail of his interest in and to the described premises, the 
proceeds of which sale to be applied in the payment of the amount due 
the plaintiff and the costs and expenses of the suit, and that the défend- 
ant, Ferguson, and ail persons claiming under him, be barred and fore- 
closed of ail rights and equities in the premises, and for gênerai relief. 
The alleged written contract was annexed to the complaint and made 
a part thereof. It bears date July 26, 1901, and purports to hâve been 
made by and between Ferguson as party of the first part, and Blood 
and Fulton as parties of the second part, by which the parties of the sec- 
ond part agreed to convey and deliver to the party of the first part an 
undivided one-half interest in certain described mining ground situated 
in Boise county, Idaho, "to ail of which properties the said parties of 
the second part hereby agrée to secure undisputed titles before any con- 
sidération shall be given by the party of the first part," and by which 
the parties of the second part further agrée to convey to the party of 
the first part an undivided one-half interest in ail the personal property 
on the premises described, consisting of cabins, ditches, water rights, 
flumes, piping, Hotchkiss giants, and other tools and implements used 
in working the property ; in considération of which grant and the other 
considérations mentioned in the contract, the party of the first part 
agrées to pay the parties of the second part the sum of $50,000, in man- 
ner following, to wit : 

"Seventeen thousand dollars ($37,000) at or before the signing of this agree- 
ment; ten thousand dollars ($10,000) in three months from the date hereof ; 
seven thousand dollars ($7,000) in flve months from the date hereof, or at 
a later date (it being hereby stipulated and agreed by the parties of the sec- 
ond part that they wlll eamestly endeavor to secure an extension of payment 
on the options now held by them and which the aforesaid seven thousand 
dollars Is intended to liquidate, which wlll permit deferring this iatter pay- 
ment of seven thousand dollars to a date three months later than alwve stat- 
ed). Three thousand dollars ($3,000) in eight months from the date hereof, 
and the remalnder or thirteen thousand dollars (!!>33,000) on the luth day of 
August, A. D. 1902; and should the party of the first part default or be un- 
able to make thèse Iatter two payments at the time specified it is agreed by 
the parties of the second part that he shall hâve further time to malîe such 
payments, and shall not forfeit any right or interest lie may bave acquired 
in the said property by reason thereof." 
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The alleged written contract further provides that out of the first 
payment of $17,000 the parties of the second part would erect, build 
and equip a first-class dredging plant of the Morris pattern, or some 
similar pattern, to be mutually agreed upon by the parties to the agree- 
ment, and place the same upon a boat 30 feet wide and 75 feet long on 
the mining ground described, together with a force pump having a noz- 
zle pressure of 100 pounds to the square inch, one tubular boiler of 75 
horse power, and one engine of "70 horse power, with ail necessary con- 
nections, including shafting, pulleys, belts, derricks, head box, double 
sluice boxes, and riffling, and ail other auxiliaries, tools, etc., requisite 
in a first class dredging plant of the kind, the pump tO' be equipped with 
a suction pipe not smaller than 10 inches in dianieter. 

The alleged written contract contains thèse further stipulations : 

"It is further agreed by the parties of the second part that if a certain 
tract of land of about flve hundred acres of land lying west of the Lippineott 
I)roperty, as described above, shall be available, they will loeate the same 
and add it to the lauds above described wliich are to be the joint property of 
the parties liereto under this agreement, and that tlie expense of locating, 
recording and doing assessment work on tlie said lands sliall be borne by the 
Ijarties hereto jointly. 

"It is also agreed that if a certain placer property comprising flfteen hun- 
dred acres more or less, loeated on Kanley Creeli adjacent to the properties 
above described and owned and controlled by the Gdd Sand Mining and 
Milling Company, of which Messrs. Blood and Fulton, parties of the second 
part, are parties in interest, shall become available and can be purcliased, the 
parties of the second part agrée to acquire the same aud consolidate it with 
the property first described herein on, .conditious bereafter to be agreed upon 
by the parties hereto, provided a mutual aud satisfactory agreement cati be 
reached relating thereto. 

"It is further agreed that upon the completion of the dredge above referred 
to and described, and when the same shall be ready for opération, a siniving 
fund of one thousaud dollars (.$1,000) shall be created to pay the expenses of 
opération until the plant shall be self-snstaining, by each of the parties liereto 
oontributing flve hundred dollars (.$.500). tlie residue or remainder of whicli 
sh.all be covered Into the treasury of the corporation, which it is the purpose 
of the parties hereto to ineorporato, with ail other moueys and earnings ac- 
cruing to the said corporation." 

The answer of the appellant, Ferguson, put in issue the exécution 
by him of the alleged contract, and also denied that the property de- 
scribed in the complaint is the property included and intended to be 
included in that or any other contract entered into between the parties. 
In his answer Ferguson admitted the payment by him to Blood and 
Fulton of $19,500 each, but denied that such payments were made 
under or in pursuance of the alleged contract, and dénies that anything 
remains due from him under said contract, or at ail, or that any demand 
bas been made upon him for such balance, and dénies the performance 
by Blood and Fulton of their part of the alleged contract. 

On the trial the défendant Ferguson introduced no évidence, so 
that the case rests solely upon the plaintiff's proof. By that it appears 
that in the spring of 1901 the appellee began negotiations with the 
appellant for the purchase by him of an undivided half interest in cer- 
tain placer ground owned by the appellee and Fulton, and upon some 
of which they held options from others. The negotiations culminated 
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in a telcgram of date April 18, 1901, from the appellant to the appellee, 
notifying the latter that in a few days one M. J. Lawlor would arrive, 
clothed with full authority to act for the appellant in the matter con- 
cerning which they had been negotiating. Accordingly. Lawlor met 
the appellee and Kulton in Denver, and the three then went to Idaho 
to examine the ground ; and, after spcnding some time in such ex- 
amination, Lawlor, according to the only évidence in the case, said 
to Blood and Fulton : 

"There is no use prospecting any further ; I am satisflcd, and now we will 
go ont to Boise aud I will make iny report to Mr. Ferguson." 

He did se, and the three remained in Boise to hear from the appellant. 
On the 26th day of June, 1901, Lawlor received a telegram from the 
appellant stating that he would send $1,000 that day, $9,000 in 20 days, 
$7,000 in 30 days, and the balance in four months, and asking where 
he could buy machinery. This telegram was shown by Lawlor to the 
appellee, and $1,000 paid to the latter and Fulton. Lawlor then re- 
turned to Shenandoah, Pa., where the appellant resided, and on July 
18, 1901, the appellee received from Lawlor a telegram from Shenan- 
doah, Pa., saying: 

"Ferguson eaiinot leave until Tuesday or go fartlier than Buffalo. Want 
you to meet us Iroquois Hôtel ïucsday eyeniug. Xotify Fulton other matter 
arrangea, ans\ver." 

And two days later the appellee received from Lawlor another tele- 
gram sent from Shenandoah, reading: 

"Jleet us in Buffalo as requested in former message to sign papers. Hâve 
money for both paymeuts, auswer," 

In response to thèse telegrams, the appellee went to Buflfalo, where 
he met the appellant in the evening of July 25th, wlien and where they 
talked over the matter for some time. The next morning appellant, 
appellee, and Lawdor met and again went over the matter, when the ap- 
pellant told the appellee that he could not make the payments as stated 
in the telegram of June 2(;th, but that in addition to the $1,000 already 
paid he would pay $9,000 in 20 days, $7,000 in 30 days, $10,000 in 
3 months, and the balance of $13,000 August 15, 1902. The appellee 
consented to this, and thereupon the appellant dictated the terms of 
the agreement to be formerly prepared by Lawdor and appellant, say- 
ing to his représentative, Lawlor : 

"You people are compétent to draw up this agreement. Hâve Mr. Blood 
sign it and acknowledge it, and forward it to my home iu Shenandoah, Penn- 
sylvania, and I will sign it and acknowledge it there." 

Accordingly, the agreement was drawn up by Lawlor, and signed 
and acknowledged by the appellee and delivered to Lawlor, who said 
that he would send it to the appellant for exécution — at the same time 
giving to the appellee a compared copy of the agreement. Later Law- 
lor vi'Cnt to Idaho, and, vi'ith the appellee, examined the county records 
to ascertain the title of the property that was to be transferred, and, 
after having some defects cured, expressed himself as satisfied with 
the title, and thereupon delivered to the appellee two checks signed bv 
the appellant, one for $9,000 and the other for $7,000. Ail of the 
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other payments provided for by the contract were subsequently made by 
the appellant except the last, on which he also paid $2,000, leaving a 
balance unpaid of $11,000. 

Blood and Fulton built the dredge provided for by the contract, 
equipped it, and commenced working the property, the appellant being 
represented on the ground by Lawlor, and personally spending some 
time there in the summer of 1902, watching the opérations, and making 
suggestions as to equipment and the place to work. At that time he 
had paid $37,000 under the contract, and there discussed with the ap- 
pellee the last payment to be made by him, saying that he was not cer- 
tain that he could make that payment promptly, but would advise the 
appellee as soon as he returned to his home. At no time did he intimate 
that he had not signed the written agreement, and the uncontradicted 
testimony of the appellee is to the efïect that both the appellant, and 
Ivawlor told him that appellant had signed it, and, furthermore, after 
notice to him to produce the original instrument, the appellant failed to 
do so at the trial. Under such circumstances he should not be heard to 
say that the contract was void under the Idaho statute of frauds (Rev. 
St. 1887) the provisions of which are as follows: 

"Sec. 6007. No estate or Interest in real property, other than for leases for 
a term not exceedlng one year, nor any trust or power over or concerning it, 
or in any manner relating tliercto, can be created, granted, assigued, sur- 
rendered, or declared, otherwise tlian by opération of law, or a couveyance 
or other instrument in writing, subscribed by the party creatlng, granting, as- 
Kigning, surrendering or declariug the same, or by his lawful agent thereunto 
anthorized by writing. 

'"Sec. 6008. The preceding section must not be construed to affeet the power 
of a testator in the disposition of his real property by a last will and testa- 
ment, nor to prevent any trust from arising or being extinguished by implica- 
tion or opération of law, nor to abridge the power of any court to compel the 
Hpeeific performance of an agreement, in case of part performance thereof. 

"Sec. 6009. In the following cases the agreement is invalid, uniess the same 
or some note or mémorandum thereof be in writing and subscribed by the 
jiarty chargea, or by his agent. Evidence, therefore, of the agreement cannot 
do received without the writing or secondary évidence of its contents: * * * 
(5) An agreement for the leasing for a longer period than one year, or for 
tlie sale of real property, or of an interest therein, and such agreement, if 
made by an agent of the party sought to be chargea, is invalid, uniess the 
authority of the agent be in writing, subscribed by the party sought to be 
charged." 

There are several reasons why this contention on the part of the 
appellant is whoUy untenable. In the first place, in view of the ap- 
pellant's statement to the appellee at Buffalo that he would sign the 
contract upon its receipt ; that the written contract was sent to him by 
his agent, Lawlor ; that he proceeded under the contract as though it had 
been signed by ail the parties thereto, making payments under it, go- 
ing into pos.session of the property under it, participating in the develop- 
ment of the property, and conducting himself in ail respects as though 
it was an executed contract, thus leading the appellee to believe that 
he had signed it, as he stated he would ; and considering the further 
fact that he failed to produce the original at the trial when notified to 
do so — we think the conclusion inévitable, in the absence of any évi- 
dence to the contrary, that he did in fact sign the paper. 
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In the second place, if it be conceded that the statutes above quoted 
require that such contracts as are hère involved be signed by both gran- 
tor and grantee, the appellant cannot avail himself of such require- 
ment, in view of the facts hère shown, because of section 3325 of the 
Revised Statutes of 1887 of Idaho, which provides that: 

"Where a eontract, which is required by law to be in writing, is preveiited 
from being put into writing by the fraud of a party thereto, any other party 
who is by such fraud led to believe that it is in writing, and acts upon such 
belief to his préjudice, may enforce it against the fraudulent party." 

Certainly the appellant, by his conduct, led the appellee to believe 
that he had signed the eontract, and to purchase claims on which he 
had only options, and to otherwise expend money and time in carrying 
out the provisions of the agreement. Under such circumstances, to 
permit the appellant to repudiate the eontract on the ground that he 
did not in fact affix his signature to it, would manifestly be to permit 
him to practice fraud and déception upon the appellee. Moreover, part 
performance of a eontract takes it out of the statute of frauds. In 
this case not only was the eontract partîy, but it was almost completely, 
performed by the appellant. S6 Enc. of h^w, pp. 50-53 ; Townsend v. 
Vanderwerker, 160 U. S. 171, 16 Sup. Ct. 238, 40 L. Ed. 383 ; Brown 
v. Sutton, 129 U. S. 338, 9 Sup. Ct. 273, 33 L. Ed. 664; Riggles v. 
Erney, 154 U. S. 244, 14 Sup. Ct. 1083, 38 L. Ed. 976; Deeds v. 
Stephens, 69 Pac. 534, 8 Idaho, 514; Fleming v. Backer (Idaho) 85 
Pac. 1092 ; Barton v. Dunlap, 66 Pac. 832, 8 Idaho, 83 ; Francis v. 
Green, 65 Pac. 363, 7 Idaho, 668; Maie v. Leflang, 63 Pac. 108, 7 
Idaho, 348. 

Where one contracts to convey real estate to another upon the pay- 
ment of the agreed priée, retaining the title until payment is fuUy made, 
it is not very important, in our opinion, what the security so retained 
is called, whether a trust, a vendor's lien, an équitable mortgage, an 
équitable security, or any other kind of a lien. Like the Suprême Court 
of Tennessee: 

"We are not able to draw any sensible distinction between the cases of a 
légal title conveyed to secure the payjnent of a debt, and a légal title re- 
tained to secure the payment of a debt. In both cases, courts of chancery 
consider the estate only as security for the payment of the debt, upon a dis- 
charge of which the debtor is entitled to a conveyance in one instance, and a 
reconveyance in the other." Graham v. McCampbell, 19 Tenu. 52, 33 Am. Dec. 
126. 

Where the title is retained by the seller as security for the payment 
of the debt, the security is, in this country, very generally regarded as 
possessing ail the essential features of a mortgage, and the vendor as 
standing for ail practical purposes as mortgagee in relation to the Ven- 
dée. See 29 Cvc, pp. 770, 771, and notes; Hardin v. Boyd, 113 U. S. 
764, 5 Sup. Ct.' 771, 28 L- Ed. 1141 ; Lewis v. Hawkins, 90 U. S. 126, 
33 É. Ed. 113 ; Wheeling Bridge & T. Ry. Co. v. Reymann Brewing 
Co., 90 Fed. 189, 32 C. C. A. 571 ; Seattle L. S. & E. Ry. Co. v. Union 
Trust Co., 79 Fed. 179, 34 C. C. A. 513 ; White v. Ewing, 69 Fed. 
452, 16 C. C. A. 296. And as such, he seems to be regarded by statute 
in Idaho. Rev. St. Idaho 1887, §§ 3440, 4520, and 4531. So regarded, 
there can be no doubt of the power of the court to enter a deficiency 
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jùdgment, where, as in the présent case, the sale of the vendee's interest 
in the property fails to bring enough to satisfy his debt. Authorities 
supra. 

The jùdgment is affirmed. 
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No. 140. 

1. Appeal — Admission of Evidence— Préjudice. 

Wliere iu an action for injuries to a serv.nnt tlif .l'ury were correetly 
cliarged as to tlie acts and omissions of dcfenUant on wliicli fault miglit 
be predlcated, the failure to post ruies uot beinc amoiis tlieiu, défendant 
was not prejudiced by évidence that wituess liad never seen or read any 
ruies providing for tlie inspection or repair of tools iu tiie tooi sliop, 
objected to because tliere was no charge iu the couiplaint coveriug sucli 
question. 

FEd. Note.— For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 4178-4184.] 

2. Masteb and Servant— Injuries to Servant — Conteibutory Neqligence. 

PlaintifC, an ignorant laborer in a railroad shop, had been einployed by 
défendant for nine years to do low-grade worli. lie liad not been ein- 
ployed for flange woriv td any great extent, but was ordered by his fore- 
mau to hanimor tlie liead of a détective fuUer In making a flange on a 
sheet of hot Iron, tlie fuller being held by the forenian. Plaiutiff sa\v 
nothing dangerous about the fuller, aud proceeded to strike the same, 
vyhen a pi^ee of steel flew f roin the head tliereof Info plaintiff's ej^e, caus^ 
ing its loss. HcUl, that plaiutiff was not guilty of contributory negii- 
gence as a matter of law. 

[Ed. Note. — For cases iu point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1098-110.").] 

3. Same — Fellow Servant. 

Plaintiff's forenian had been informed prior to the accident that a fuUer 
head by which plaintif!' was injured was détective and dangerous, but 
with knowledge of snch defoct lie!d the head agaitist a liot irou jilate aud 
directed plaintilï to strike the same for the pnrpose of making a flange, 
resultiug in plaintilf's injury by a pièce of steel flying from the head. It 
also appeared that défendantes System for rei}air of tools was too cumber- 
somo for iir.-ictical opération, the servant being required to get an order 
tUerefor and liave the same visaed by at least two dilTerent foremen be- 
fore tliey could be reiiaired. Held, that the négligence of plaintiff's fore- 
man a( ting as his fellow servant iu using siicli dangerous tool was not 
the sole cause of the accident, aud was therefore not sulHcient to prevent 
a recovery. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Jlaster and 
Servant, §§ 515-534.] 

In Error to the Circuit Court of the United States for tlie Eastern 
District of New York. 

On writ of error to the Circuit Court for the lîastern District of New 
York to review a jùdgment entered upon the verdict of a jury in favor 
of the plaintifï for $1,500 damages for the loss of an eye while in the 
employ of the défendant in its shops at Jersey City, N. J. 
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H. G. Ward, Geo'. H. Emerson, and Robinson, Biddle & Ward, for 
plaintiff in error. 

Henry F. Dossenheim and Théodore Prince, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. At the date of the accident — February 6, 
1900 — the plaintifï was in the defendant's employ as boilermaker's as- 
sistant. At that time Rooney, the gang boss, Finnigan, a boilermaker, 
and the plaintiiï were engaged in turning the flange around a square 
opening in a sheet of hot iron. Finnigan was holding the sheet on an 
iron block, Rooney was holding a heavy steel hammer, called a "fuller," 
against the heated iron sheet and the plaintiff was striking the fuller 
with a button-set hammer. While so engaged a spicula of steel flew 
off the flat end or liead of the fuller into the plaintifï's eye, causing its 
loss. The testimony is undisputed that the head of the fuller was worn 
down and cracked on its edges, the ragged portions extending around 
the four sides and being from an eighth of an inch to a quarter of an 
inch apart. Complaint as to the dangerous condition of the fuller had 
frequently been made to the gang boss, Rooney. 

The first assignment of error argued is based upon the ruling of the 
trial court in permitting the witness Finnigan to answer the following 
question : 

"AVere there any rules posted for the Inspection or repair of tools in tlie 
tool shop?" 

The question was objected to upon the sole ground— 
"That there is no charge in the complaint that covers tliis question." 

The answer was : 

"I never read any. I never saw any rules tliere ]iosted." 

It might be argued with considérable plausibility that the testimony 
was admissible under the pleadings and that the objection was not com- 
prehensive enough to présent the question whether the testimony was 
incompétent or immaterial, but we prêter to rest our décision upon the 
broader ground that the answer to the question was in no way prej- 
udicial to the défendant, for the reason that the jury were correctly in- 
structed as to the acts and omissions of the défendant of which fault 
might be predicated, the failure to post rules not being among them. 

In deciding defendant's motion to dismiss the complaint the court 
said : 

"I shall not submit the question to the Jury whether the défendant was 
négligent in not maintaining a rule; but of course I hâve allowed that évi- 
dence to corne in so tlrnt the jury shouid Ivnovv just what had been done or had 
not been done, and thereby hâve been able to détermine whether the System 
for the protection of the employés with regard to the use of this tool was in 
accordance with the duty which rested upon it." 

Subsequently the court refused the following request of the plain- 
tifï : 

"Eighth. In determining the question, therefore, of whether or not the de- 
fendant was négligent, the jury may take into (;onsideration the question of 
whether or not the plaintiff shouid hâve made rules for the inspection of tools 
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and whether or not the tools were inspected in the manner that the nature 
of tlie case required. 

"The C!ourt : The eighth I refuse to charge." 

In thèse circumstances we are convinced that the injurious effect of 
the answer, assuming it to hâve been improperly admitted, was negU- 
gible. The jury were, m effect, instructed to disregard it. 

It is argued that a verdict shouid hâve been directed for the défend- 
ant for the reasons, first, that the plaintiff knew or shouid hâve known 
of the dangerous condition of the fuller ; and, second, that the accident 
was occasioned by the négligence oî a fellow servant. 

We think the question of contributory négligence was properly sub- 
mitted to the jury. The plaintifï was not a man of superior intelli- 
gence; he understood English imperfectly and gave his testimony 
through an interpréter. He had been employed by the défendant for 
nine years previous to the accident, but always, apparently, in work of 
the lowest grade, such as breaking screws, niaking rivets and assisting 
in making the fires. He was employed on the flange work only a day 
and a half, although on previous occasions the foreman had sent for 
him to assist on similar work. He was a little near sighted. An oculist 
who examined the plaintiff's remaining eye testified that he found there 
a mascula of the cornea existing f rom childhood, "causing a great deal 
of obscurity of vision without total loss of sight." The plaintiff testi- 
fied that he did not notice anything about the fuller at the time of the 
accident; that when ordered to do flanging work he did it; otherwise 
not. On the morning in question he had been working on the flange 
but two hours when the accident happened. The défendant offered no 
testimony and there is no contradiction of the plaintiff's statement that 
he was entirely ignorant of the dangerous condition of the fuller. Hère 
was an ignorant laborer, ordered by his boss to hammer the head of a 
fuller, which was being held by the boss himself. Seeing nothing dan- 
gerous about the fuller and supposing that he might do so in safety he 
proceeded with the work and was injured. In thèse circumstances we 
think the court was not justified in saying as matter of law that the 
plaintiff was guilty of négligence. The question was for the jury. 
Hayward v. Key, 138 Fed. 34, 70 C. C. A. 402. 

The other contention of the défendant that the accident happened 
through the négligence of the plaintiff's fellow servants and particularly 
through the négligence of the gang boss, Rooney, présents a question 
of more difBculty. Rooney was actually holding the dangerous tool 
at the time of the accident and it is undisputed that his attention was 
frequently called to its condition, with the statement that someone would 
be injured if it were not repaired. Assuming the négligence of Rooney 
in using a tool which he knew to be dangerous, the défendant is not ex- 
culpated unless Rooney's fault was the sole cause of the injury. If the 
injury were due to the concurring négligence of Rooney and the de- 
fendant, the latter is liable. In short, if the défendant is shown to be 
at fault it must respond. In Flike v. B. & A. R. Co., 53 N. Y. 549, 13 
Am. Rep. 545, the court, at page 555, of 53 N. Y. (13 Am. Rep. 545),- 
says: 

"Nor is the company relleved, although négligence may be imputed to the 
defaulting brakeman. The only effect of that circumstance would be to malco 
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the négligence contributory witli the brakeman, but would not afCect the lia- 
bility of the company." 

Was the défendant at fault? Upon the question of the defendant's 
duty to provide a suitable System of repair the court said : 

"The master ought aiso to provide some safe System for liaving tools re- 
paired. There are severa! ways. In other words, he should so conduct hit> 
business that there will be a practical scheme whereby thèse tools may, as 
they become détective from tinie to tinie, be either repaired, or other tools 
taken in their place. * * * It is for yon to say, as I look at it, whether 
there was a practice there for supplying tools, or for repairing tools, that 
showed that the master had used the ordinary care of a good business man, 
and whether it was maintained; whether it was kept in opération in such a 
way that the master continued to be a good master within the rules which I 
hâve stated; whether he was a master who was falthful to his contraet, as I 
hâve suggested the contraet to you. If you find that he was, there certainly 
is no cause of action hère." 

It is contended by the plaintiff that the defendant's repair systëm was 
so cumbersome, complicated and inadéquate as to be unworkable in 
practice. The fuller had been in a cracked and ragged condition for 
five months and was daily growing worse. The gang boss was repeat- 
edly notified and yet it was unrepaired. Why ? The testimony shows 
that a workman, employed in the gang in question, desiring to get a 
tool repaired would hâve to go first to the flange turner, Rooney, for 
an order upon Murphy, the foreman of the boiler shop. If Murphy ap- 
proved he would give an order for the repair and the tool was then tak- 
en to the blacksmith's shop for that purpose. The men worked only 
about 20 feet from the blacksmith and yet a workman could not take 
an injured tool to the shop and hâve it repaired. He could not even get 
the order from Murphy unless the request was visaed by Rooney. The 
déplorable accident which destroyed the plaintiff's eye was not an un- 
natural resuit of so complicated a scheme. It is not improbable that the 
workmen continued to use unsuitable tools rather than subject them- 
selves to ail the circumlocution necessary to secure their repair. We do 
not say that the defendant's System was inadéquate, but we think that 
sufficient appeared to warrant the submission of the testimony to the 
jury. 

We hâve examined the other assignments, with the resuit that we 
find no réversible error. 

The judgment is affirmed. 



AMERICAN BONDING CO. OF BALTIMORE v. MILLS, Sherifle. 

SAME V. FINNEY, Sheriff. 

(Circuit Court of Appeals, Ninth Circuit October 1, 190G.) 

Nos. 1,320, 1,321. 

Removai, op Causes— Time fob Removal. 

A fédéral court cannot acquire jurisdiction of a cause by removai, ou 
a pétition flled several months after the removing défendant had volun- 
tarily appeared in the state court both by demurrer and answer, and 
after the cause had been set for trial by that court without objection. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 42, Removai of 
Causes, §§ 135, 13C, 141.] 
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In Error to tlie Circuit Court of the United States for tlae Central 
Division of the District of Idaho. 

Neal & Kinyon, Morrison & Pence, and Jes3e W. Lilienthal, for 
plaintiff in error. 

H. L. Fisher, F. J. Smith, and W. E. Borah, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

ROSS, Circuit Judge. Thèse cases hâve been argued and submitted 
together. Each Of the actions was originally brought in a state court 
of Idaho, by a sheriff of one of the counties of that state, upon a bond 
of indemnity given to him by the Flato Commission Company, a Ke- 
braska corporation, as principal, and the American Bonding Company, 
a corporation of the state of Maryland, as surety. Each action in the 
state court was againsf thèse tvvo corporations. The American Bond- 
ing Company, the plaintiff in error in each of the cases, appeared in the 
state Court ând filed a gênerai demurrer to each complaint, at the same 
time,filing in each case a pétition for its removal to the court below, on 
the groùhd of the diverse citizensbip of the parties, and tendering the 
usual bond. AU of this was donc May 27, 1904. The cases were trans- 
ferred to the court below, but remanded by that court to the state court 
on the 22d of September, 1904, on the ground that both défendants did 
not jpin in the pétition for removal; it then appearing that the sum- 
moris issued in the actions had been served on one Charles F- Neal, as 
the résident agent of the Flato Commission Company in the state of 
Idaho. On the 26th of December, 1904, the plaintiff in error appeared 
in the state court and argued its demurrers, which were overruled, and 
thereupon it asked for and obtained a stipulation for time within which 
to answer the complaints, which it thereafter did. The cases were aft- 
erwards set for trial in the state court February 4, 1905. 

On. the Ist day of February, 1905, the Flato Commission Company 
moved the state court, supported by an affidavit of Charles P. Neal, to 
quash the service of the summons made upon him as its statutory agent, 
on the ground that he was not at the time of such service, and never 
was, such agent. This motion was sustained in each case, whereupon 
the counsel for the plaintiff in each case immediately directed that an 
alias summons be issued for service upon the Flato Commission Com- 
pany. Before such issuance, however, and on February 4, 1905, the 
American Bonding Company presented to the state court its second pé- 
tition and bond in each case for the removal thereof to the United 
States court, on the ground that the summons served upon Neal, as the 
statutory agent of the Flato Commission Company, had been quashed, 
and that it was the sole défendant and a citizen of the state of Mary- 
land. The state court "declined to rule on the motions for removal till 
some action is taken in the matter by the United States court" ; but 
action was there taken, and the causes were, on the 7th day of Febru- 
ary, 1905, for a second time remanded to the state court, "for the rea- 
son that the proceedings before that court show that there was process 
outstanding at the time of hearing as against the défendant the Flato 
Commission Company." The alias summons had been issued on the 



AMERICAN BONDING CO. V. MILLS. 109 

'4tli day of February, 1905, and on the 7th day of the same month was 
served upon the défendant Flato Commission Company by delivering a 
true copy thereof, together with a copy of the complaint, to the auditor 
of the county, pursuant to the provisions of section 4144 of the Re- 
vised Statutes of 1887, of the state. The Flato Commission Company 
did not plead to the complaints in the state court, but on the 16th of 
February, 1905, filed therein its pétition and bond for the removal of 
the cases to the court below, prior to which time, according to the affi- 
davit of the counsel for the plaintiff, filed in opposition to the pétition, 
the default of that company for failure to appear had been entered, and 
judgment taken against it in the state court. Meanwhile, to wit, in 
February, the cases came on for trial as against the plaintiff in error 
hère, the American Bonding Company ; the record reciting : 

"Counsel for the défendants at this time, before the jury was impaneled, 
but after the case was ealled for trial, objected to going to trial at this time, 
and flled a pétition and bond for removal to the fédéral court. Whereupon 
the court overruled the objection of tUe défendants and ordered that the trial 
of the cause be proceeded with. To which ruliag of the court couusel for 
défendants excepted." 

We do not sit to review or consider the validity or regnlarity of the 
proceedings of that court in respect to that trial. It is sufficient to say 
that the resuit of it was a verdict against the American Bonding Com- 
pany for $31,593.71, returned and recorded February 16, 1906. 

At the same time that the Flato Commission Company filed in the 
state court its pétition for removal of the cases to the fédéral court, to 
wit, February 16, 1905, the American Bonding Company filed therein 
its third pétition for such removal, and on the 83d of March, 1905, filed 
in the state court what it denominated "a supplemental pétition for re- 
moval." Thèse pétitions set up, in substance, the matters already al- 
luded to, and, in addition, the supplemental pétition set forth the fol- 
lowing : 

"That after the due filing of Its pétition and bond for removal on said 
ICth day of February, 1005, and after the due filing of the pétition and bond 
for removal filed hevein by the Flato Commission Company, the codefeudant 
herein with this petitioner, and the due calling of the attention of the said 
court, which was then and there in session, to said pétitions and bonds, and 
the request on the part of each of said défendants that said district court, 
in and for said Ada county, enter its order, that it proceed no fuftlier, and 
that it enter its order that this petitioner and its codefeudant, the said 
Flato Commission Company, had lawfully removed said cause to the Circxiit 
Court of the United States for the District of Idaho, the said co\irt did then 
and there refuse to enter said order, or any part thereof, and did. notwifh- 
standing said proceedings se as aforesaid talien by petitioner and its code- 
fendant, the Flato Commission Company, order that said cause proceed to im- 
médiate trial as to this petitioner only, whereupon this petitioner filed its 
objections thereto, on the ground that said cause had been on that date law- 
fully removed to this court, and further objected and protested against said 
court taking any proceedings whatever therein, and demanded that said 
cause be continued until such time as its codefeudant, the said Flato Conuiiis- 
sion Company, was by law required to plead and answer. That notwith- 
standing said objections and protests of this petitioner, said court, at the 
request of plaintiff In this cause, did proceed to impanel a jury and try 
this cause, notwithstanding the same was not at issue as to Its codefeudant, 
the Flato Coramissiou Company, and notwithstanding the said Flato Commis- 
sion Company had not answered or pleaded to said complaint, and notwith- 
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Standing the time in which said Flato Commission Company was required by 
law to answer or plead had not expired, and did so try the same on the 17th 
day of February, 1905, over the said protest and objections of your petitioner 
as aforesaid, made and caused to be duly entered of record, and did submit 
said oiiuse tô said jury as aforesaid against the said protests and objections 
of this petitioner so as aforesaid made and caused to be entered of record, 
and caused said action to be tried and verdict found as to this défendant only. 
That then and thereby by the acts of the said plaintifC, done as aforesaid over 
the protests and objections of this petitioner so as aforesaid made and en- 
tered, and with full knowledge of the faet that as to the Flato Commission 
Company, défendant herein as aforesaid, the time to answer or plead had not 
expired, the said plaintifC eleeted to proceed against this défendant separate- 
ly, and then and thereby there was by the act of said plaintiff a severance 
of said cause of action as to thé said défendants, and each of them, and then 
and thereby for the first time this petitioner had a separate right of re- 
moval from the right of its codefendant herein, and said cause was for the 
first time removable as to this petitioner, without the joint and concurrent 
action of Its codefendant herein, which facts more fully appear by the records 
filed herein, as well as by the affidavits in support of petitioner flied by this 
petitioner herein." 

When the third and supplemental pétitions were brought before the 
court below, a motion to remand the cases was again made, and, after 
argument, denied ; the order of the court, under date of April 4, 1905, 
being : 

"On this day was announced the décision of the court upon the motion to 
remand this cause heretofore argued and submitted, to the effiect that said 
motion be denied ; to which ruling plaintiff by his counsel excepted." 

The court below having thus retained the cases, they afterwards came 
on for trial in that court, resulting in the judgments from which the 
présent writs of error are taken. 

Counsel for the plaintiff in error confine themselves wholly to the 
merits of the case. We think we are precluded from considering the 
merits by the total lack of jurisdiction of the court below over the cases. 
The court remanded them upon the first and second pétitions, and we 
are unable to understand upon what ground it entertained the juris- 
diction upon the third and supplemental pétitions. Whether or not 
the State court erred in proceeding with a trial against the American 
Bonding Company, before the cases were also at issue as to the Flato 
Commission Company, is a matter with which the fédéral courts hâve 
nothing whatever to do. The controUing fact hère is that at the time 
of the présentation of the pétition upon which the court below took 
jurisdiction, and long before, the plaintiff in error had voluntarily ap- 
peared in the state court both by demurrer and answer, and the cases 
as to it been, without objection on its part, actually set for trial in the 
state court. Manifestly it could not thereafter remove them into the 
fédéral court. The filing of the pétition for removal by the Flato Com- 
mission Company on the 16th of February, 1905, cannot aid the plain- 
tiff in error. That pétition was filed not only after the plaintifï in 
error had voluntarily appeared in the state court by demurrer and an- 
swer, and after the trial of the cases as to it had been, without objection 
on its part, actually set for trial in the state court, but also, according 
to the uncontradicted afiidavit of the counsel for the plaintiff in the 
cases, after judgment had been entered in the state court against the 
Flato Commission Company for its failure to appear therein. 
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It results that in each case the judgment of the court below must 
be and is reversed, with directions to remand the cases to the state court, 
with costs to the défendant in error. 



WALKER V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit February 11, 1907.) 

No. 1,S2T. 

1. PosT Office— UsiNG Mails to Defbatjd— Indictment. 

Ttie concluding clause of Rev. St. § 5480 [U. S. Oomp. St. 1001, p. 3697], 
whlch provides that in prosecutions thereunder for using tiie mails to 
defraud, the Indictment may charge ofCenses to the number of three when 
committed within the same six calendar months, but the court thereupon 
shall give a single sentence, bas no relation to the offense which is fully 
deflned elsewhere in the section, but relates to the mode of procédure 
only ; and an indictment containing more than three counts, each char- 
ging a violation of the section, is not for that reason fatally détective, 
where no demurrer or other objection was taken thereto in tUe trial court 
and only a single sentence was given thereon. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Post Office, § T2.] 

2. Same— Eléments of Offense— Scheme to Defeaud. 

The issuance of certificates in the name of a company by which the 
holder pald in $1 per month, and on maturity of his certiflcate in its 
turn was entitled to receive double the amount paid in from a "mutual 
beneflt crédit fund" created solely by the payment into it of less than 75 
per cent, of the amounts paid in, held to be a scheme to defraud, which 
when carried on by means of the post office department was in violation 
of Rev. St. § 5480 [U. S. Comp. St 1901, p. 3007]. 

3. Same— BviDKNCB— Letteks. 

On the trial of a défendant charged under Rev. St. § 5480 [U. S. Comp. 
St. 1901, p. 3697], with using the mails to carry out a scheme to defraud, 
letters shown to bave been mailed or received by défendant need not be 
effective to forward such scheme to render them admissible in évidence, 
but it Is sufflcient if It appears therefrom that they were intended to be 
utilized In some way in connection with it. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 40, Post Office, § 85.] 

4. Same — Pboof of Intent. 

In a prosecution under Rev. St § 5480 [U. S. Comp. St. 1901, p. 3097], 
for using the mails in conducting a scheme to defraud, it is not necessary 
to prove a spécifie intent to defraud, where such intent is manifest from 
the nature of the scheme itself. 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington. 

The plaintiff in error (défendant below) was indieted for havlng knowing- 
ly, wiUfully, and falsely devised a scheme and artifice to defraud, which 
scheme and artifice was to be effected through and by means of the post office 
establishment of the United States, contrarj- to section 5480 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3697]. Tbe scheme consisted in the issu- 
ance of a certiflcate to the purchaser by the Cumulative Crédit Company, by 
which the holder agreed to pay and contribute the amount of $1 per week to 
the company, for the purpose of creating an expense crédit fund and a mutual 
beneflt crédit fund for the uses and purposes therein provided. By a stipula- 
tion of the certiflcate the company agreed to set aside 75 per cent of the 
slxth to tbe hundredth payments, inclusive, and 90 per cent, of ail payments 
thereafter, and to place the same in the mutual beneflt crédit fund, from 
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which were to be paid the amounts due on the certiflcates as ttiey sevcrally 
matured. It vvas provided that the certiflcates should be deemed to be ma- 
tured when, at any time after 50 weeks from the date thereof, ail like certif- 
lcates of prier date and number should hâve been matured and cauceled; 
that at its maturity the owner thereof, upoa présentation and surrender to 
the Company of the certificate, should be paid by the company from the 
mutual benefit crédit fund the sum designated in the maturity table on the 
back thereof aud in accordauce with the conditions contained in such table, 
provided tliere should be sufflcient money in the mutual benefit crédit fmid 
available for that purpose. By a further stipulation it was agreed that the 
sertiflcate wns one of a continuons séries of like certiflcates, in ail of which 
the obligations of and the beneflts to the several owners thereof vi^ere mutual 
with tlie owner of suoh certificate, and in which the compensation to and 
the duties of the company were identical with its compensation and duties 
therein provided ; that the certificate constituted a mutual agreement between 
the owner thereof and ail of the owners of like certiflcates ; and that the time 
and manner of payments therein and in such other certiflcates provided for 
was the essence of the agreement. The table referred to is styled "Maturity 
Table," and purports to show the amount returnable at maturity of the ctir- 
tifleate at différent weekly maturity periods, as follows: 

"If JJatured ia Amount Taid in. Maturity A'alue. 

ôO weeks $50.00 $100.00 

51 weeks 51.00 102.00" 

— and so on in uniform Increase to 

"09 weeks 90.00 308.00 

100 weeks or over 2uo.uo." 

As a part of the same scheme, It Is alleged that the défendant issued divers 
and suiidry circulars, whei'eby it was represented, in eft'ect, that money so 
Invested was without the possibility of loss, that the certiflcates had formerly 
matured in from 42 to 72 weeks, that they would mature in abotit GO weeks, 
that thoy had been maturing in less than a year, and that future maturities 
would be more rapid. 

The iudictment contains four eounts, by the flrst of which the défendant is 
accused of having, through and by means of said scheme and artifice, and 
through and by means of the post office establishment of the United States, 
received Iroui such i)ost office establishment a letter, contained in an envel- 
ope dirccted to 3Ir. T. P. Miller, and signed M. Langguth. The second count 
is for receiving, under like circumstances and conditions, a letter contained 
in an envelope directed as above, and signed Orlando IC Fitzsimmons; the 
third, for receiving a letter to the same address, and signed Paul J. Edmes- 
ton : a'' ' tiie fourth is for enuiloving a fictitious name and address, to wit, 
T. P. Miller, that not belng the true name of the défendant. 

After trial, a verdict was returned finding the défendant guilty as charged, 
and the court rendered a single judgment thereon. The case cornes hère on 
the bi'I of exceptions. 

Walter R. Bacon, for plaintiff in error. 
P. C. Sullivan, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 

District Judge. 

WOLVERTON, District Judge (after stating the facts). The first 
error assigned relates to the trial under tlie indictment, by reason of 
its containing four eounts. It is provided by the last clause of section 
5480 [U. S. Comp. St. 1901, p. 3697], that: 

"The Indictment, Information, or complaint may severally charge offenses 
to the number of three when committed within the same six calendar months; 
but the court thereupon shall give a single sentence, and shall proportion the 
punishmeat cspecially to the degree in which the abuse of the post office es- 
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tablishment eiiters as au instniment into such fraudaient scluniie a;nî de- 
vice." 

And it is insisted that the injunction of the statute in this regard is 
jurisdictional. No demurrer was interposed to the indictment, and 
the question is now raised hère for the first time. By a survcy of tlic 
statute it will be seen that the oiïense denounced against is created 
and perfectiy and completely defined witiiout any référence to the 
clause above recited. In other words, the clause does not perform any 
part of the function of defining or prescribing what shall constitute 
the offense, and an élimination of the clause will allow the offense to 
remain intact. What, then, is the purpose of such provision? It can 
only be to prescribe the mode of procédure in such cases, so that there 
is a distinction to be held between the defining or creating of the 
offense and the prescribing of the procédure whereby it shall be prose- 
cuted. The contention, therefore, that the matter of combining more 
than three offenses in one indictment is jurisdictional, is without 
merit. This position has been judicially determined in the case of 
the United States v. Nye (C. C.) 4 Fed. 888. 

Later cases hâve been decided, not involving the identical question, 
but so closely analogous that they may be deemed authoritative. In 
the case of Ex parte Henry, 123 U. S. 3?2, 8 Sup. Ct. 142, 31 L. Ed. 
174, which came up on habeas corpus, the petitioner was indicted for 
a violation of this statute, charged by three separate and distinct 
counts of three offenses, and was convicted. At a subséquent term he 
was accused of three other and différent offenses by as many counts 
contained in one indictment. Ail thèse offenses were committed with- 
in the same six calendar months. He was convicted under the last 
indictment, and the habeas corpus proceeding was to détermine the le- 
gality of the conviction. It was contended that there could be but one 
punishment for ail the offenses committed within the six calendar 
months ; but the court ruled that they did not constitute a continuons 
and therefoxe a single offense, and that in gênerai effect the provision 
alluded to "is not materiallv différent from that of section 1024 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 720], which allows the 
joinder in one indictment of charges against a person 'for two or more 
acts or transactions of the same class of crimes or offenses,' and the 
consolidation of two or more indictments found in such cases. Un- 
der the présent statute three separate offenses committed in the same 
six months may be joined, but not more, and when joined there is to 
be a single sentence for ail. That is the whole scope and meaning of 
the provision, and there is nothing whatever in it to indicate an in- 
tention to make a single continuons offense, and punishable only as 
such, out of what, without it, would hâve been several distinct offenses, 
each complète in itself." It will be borne in mind that hère v^^as a 
second indictment by three counts upon which the défendant was a 
second time convicted, thus permitting the indictment for six offenses 
committed within the six calendar months, but under two indictments 
containing three counts each. In another case in the Court of Ap- 
peals for the Sixth Circuit (Howard v. United States, 75 Fed. 980, 
21 C. C. A. 586, 34 L. R. A. 50!)) it is distinctly said: 
152 F.— 8 
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"It was entirely compétent, according to the Henry Case, to charge the 
petitioner with 24 separate offenses eommitted within the same six calendar 
months in eight separate indictments containing three counts each ; and 
upon conviction the court might pronounce eight sentences, one on each In- 
dietment, just as was done in the case at bar, and the judgments would 
he neither erroneous nor void." 

Thèse cases emphasize the idea that this clause in the statute îs only 
meant for the régulation of the practice, or to prescribe the mode of 
procédure. Being for that purpose, it was compétent, as was done 
in the case of United States v. Nye, supra, for the prosecuting at- 
torney to noUe one count out of four comprised in the indictment, 
and proceed to trial upon the other three. No exception having been 
taken to the form of the indictment in the court below, it is now too 
late to be heard with référence to it. The first error is, therefore, 
not well assigned. 

It is next insisted that the scheme shows upon its face that it was 
not one designed for defrauding. But we think that the certifîcate, 
when viewed in connection with the further allégations of the indict- 
ment, touching the représentations as to the investment and the time 
when it would mature, was well designed and calculated to entrap, 
and thereby to defraud, the unwary. The scheme is fairly well de- 
scribed by the défendant himself in his admissions to C. L,. Wayland, 
the post office inspector. That oiifàcer says that he (défendant) ex- 
plained that the Cumulative Crédit Company sold certificates at the 
cost of $1 a week to the certifîcate purchaser, and that they agreed 
at the maturity of the certificate, which he said had never exceeded at 
that time 42 weeks, to pay back twice the amount paid in; that they 
set aside after the first five payments 75 per cent, of the total amount 
received for maturity refunding, and 35 per cent, they retained for 
the expense fund ; that they did not invest the maturity fund, and had 
no income whatever except what they got from outsiders; and that 
they expected to make the money out of the people that lapsed pay- 
ment — forfeited what they had paid in. It should be further stated 
that the certificate contained a provision that the first five payments 
should be made weekly, and if any default occurred therein, the pay- 
ments should be forfeited, unless th,e purchaser complied with other 
conditions which would reinstate him. This is the only provision con- 
tained in the certificate for any forfeiture, and the only source from 
which it was expected that the company would be able to pay the 
large margin of profit as represented. That such a device or con- 
trivance is wholly impracticable is at once manifest. It must be true, 
therefore, in view of ail the conditions, that the défendant had no ex- 
pectation of repaying anything that should be paid in upon such cer- 
tificates, or that they should ever mature under the terms and con- 
ditions thereof, so as to entitle the purchaser to the payment of the 
amount stipulated to be returned. So we say that the scheme was, on 
its face and in the light of the charges of the indictment, a fraudulent 
one. See Durland v. United States, 161 U. S. 306, 16 Sup. Ct. 508, 
40 L. Ed. 709. 

The next assignment of error relates to the introduction of certain 
letters, one each under the first, second, and third counts. It is com- 
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plained that none of thèse letters appear from their reading to hâve any 
référence to or connection with the scheme to defraud. AU the letters 
are addressed to Walker, and were conveyed in envelopes addressed 
"Mr. T. B. Miller." The first and last indicate that they hâve rela- 
tion with the scheme, although perhaps remotely. The second is very 
brief. It simply says: "I désire very much to get into communica- 
tion with Mr. Denham. Can you tell me how I can reach him by let- 
ter?" This text by itself shows nothing of a purpose of furthering 
the contrivance. The letter, however, appears to hâve been written 
upon paper containing a letter head representing the incorporation of 
the Cumulative Crédit Company,* giving the names of the président, 
secretary, and treasurer, and the attorney, and the home offices of the 
Company in Los Angeles and San Francisco. It would, therefore, 
seem that ail thèse letters were intended in some way to be utilized in 
connection with the scheme and artifice set up in the indictment. 
But it was not necessary that this purpose should be shown by the 
letters absolutely, and it was so held in the case of Durland v. United 
States, supra. Mr. Justice Brewer, in the course of his opinion in 
that case, has this to say upon the subject: 

"We do not wish to be understood as intimating that !n order to constitute 
the offense it must be shown that the letters so mailed were of a nature cal- 
culated to be effective in carrylng ont the fraudulent scheme. It is enough 
if, having devised a scheme to defraud, the défendant with a view to execut- 
ing it deposits in the post office letters which he thinks may assist in carry- 
lng It into effect, although In the judgment of the jury they may be absolutely 
Ineffective therefor." 

The letters were, therefore, compétent to go to the jury, and the 
ruling of the court complained against was not error. 

It is further insisted that there was no intent to defraud shown, 
looking throughout the whole testimony given in the case, which has 
been brought up in the record. It is entirely clear, however, that 
the intent is patent when the scheme itself is understood, and that it 
was unnecessary that it be further shown by the admissions, or the 
express assertions, of the défendant himself as to what his purpose 
was in devising the artifice or scheme, and in working in pursuance 
thereof. 

Thèse considérations lead to the affirmance of the judgment of the 
trial court, and it is so ordered. 



, PERRY et al. v. TACOMA MILL CO. 

(Circuit Court of Appeals, Ninth Circuit. March 11, 1907.) 

1. Appeal and Beror— Liability on Supeesedeas Bond— Défenses. 

A clalm that certain property was not that covered by a mortgage, as 
it -was adjudged to be by a decree of foreclosure, cannot be set up in 
défense to an action on a bond given to supersede said decree pending an 
appeal therefrom, that question having been concluded by the decree. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 4792^794.] 



116 152 FEDERAL REPORTEK. 

2. Eqi'iiy— Mastees in Ciiancebt— Liability Tob Acts— Mobtqage Foee- 

CLOSUEB— Weongflil Setzuiîe of Peopektt. 

lu case property not embraced in a decree foreelosing a mortgage la 
aeized for sale by the master appoiiited to sell, such oflieer Is liable to 
tlie owner In trespass, or tbe owner may pursue any otber appropriate 
roiîiedy in any proper court, subjeet to tbe limitation that wbile the 
property is in the actual or eonstractive possession of the court under 
wliose process It was talcen It cannot be interfered witli by any otber 
court. 

3. Appeal and Eiîbor— Supebsedeas Bond — Nattjrb— Bbeach— TjIabilitt. 

After the rendition of a decree foreclosing a mortgage certain property 
was seized thereunder for sale. No application was made to the court 
for the release of the property as 'not embraced in the mortgage and 
decree, but a défendant obtained possession of it by talîing an appeal 
from the decree and giving a supersedeas bond conditioned that he would 
hnid the property "subjeet to the proper order and decree that may be 
entered finally in said cause." The decree was afflrmed, but pending the 
appeal the property was destroyed by flre. Held, that such bond was a 
forthcoraing bond, and the obligors were liable thereon for the value of 
the property as therein stated. 

4. SAiriî— SuMMARY Entey op Judgment, 

The court has power to enter a summary juagment on a supersedeas 
bond giv^n on appeal from a decree foreclosing a mortgage on personal 
property for the value of such property, where, after aiiirmance of the 
decree, it is not produced. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 3, Appeal and Error, 
§ 4778.] 

Appeal from the Circuit Court of the United States for the Western 
District of Washington. 

Vance & Mitchell, for appellants. 
James M. Ashton, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON. 
Disti'ict Judge. 



ROSS, Circuit Judge. A suit was brought in the court below by 
the Tacoma Mil! Company against George Lawler, George Lawler 
doing business under the name of Sunset Lumber Company, A. P. 
Perry, and others, to foreclose a mortgage executed by Lawler to 
the plaintiiï. A final decree of foreclosure was entered therein Octo- 
ber 3, 1904, in and by which judgment in the aggregate amount of 
$19, 8 G 5. 57 was given against George Lawler, and George Lawler 
doing business as the Sunset Lumber Company, and foreclosing the 
mortgage, which was thereby adjudged to cover: 

"One complète double circular sawmill plant, capacity 40,000 feet per diem, 
including ail englues, boilers, saws, head-blocks, carriages, jaclvworks, shafts, 
pulleys, belting, conveyors, trucks, dryhouses, buildings, and ail niachinery 
and Personal property of every kind, nature, and description used in and 
about said sawmill, including ail mill tools, trucks, platforms, and tramways; 
also ten small portable houses for workmen, and two cookhouses with outiits 
contained therein; also six horses, one cow, eight pigs, forty chickens. aiid 
nll cooking utensils, supplies of every kind and nature, togetlier with ail 
leases, rights, and equities from the Northern Pacific Kailway Conip.-iny or 
others to the ground and premises upon which said mill is loeated; two s;e:i:i> 
Jogging engines, built by the Washington Iron Worlis at Seattlo, Wnsli., :u;n 
now used in connection with the logging business of said miU in ll'c liiili: ■ 
adjacent to said mill; the planer In said mill, together with ail iu:.:'...i.\, 
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and porsoual property of every kind, niiture, ami description in nnd abont 
siiitl logging camp or in any manner connected tlierewith, and adjacent and 
tributary to said mill and operated in connection tlierewith, tbe said mill 
l>lant and ail tlie property therein mentioned being located at wliat is Ivnowu 
;!s 'Mackintosb Siding' on tbe shore of Clear Lake, and near or upon tbe riglit 
of way of tbe Nortbern Pacific Railway in Tlrarston county, state of 'Wash- 
ington, tbe same being situate in section 23, townsbip 16 north, range 1 west 
of Tlie Willamette nieridiaii, and ail property in connection witb said saw- 
miil and logging plant at or near its said location, save and fixcepting only 
ïhe nianufactured luuiber and logs, located at said mill and above named, be 
fortbwitb sold." 

The decree contained thèse further provisions : 

"That tbe sale be conducted hy and under tbe supervision of the lion. 
Warren A. Worden, niaster of tbis court, and witb bis apjirobation and in 
aceordance with tbis decree and the act of Congrcss and rnles of tbis court 
in such cases uiade and provided, aiid tbat upon tbe flling of the master's 
report of said sale and the confirmation thereof, and upon a proper instru- 
ment or bills of sale being executed and delivered by said master, tbe pur- 
chaser or piu'cbasers at said sale be lot unto (into) tbe immédiate possession 
of any property so purcbased, and said master is bereby directed to so place 
said purchaser or purchasers in possession, and in the event of possession 
being withheld by tbe said A. P. Perry, or any défendant berein, or tbeir 
]irivios, or any one coming into possession thereof sinee, or claiming same 
under a rigbt aecruing since the commencement of this suit, tbe cîerk of 
tbis court is bereby directed to issue a writ of iissistanec against any par- 
ties so withbolding possession, and tbe United States marshal for tbe 
District of Washington shall exécute said writ. 

"It is furtber ordered, adjudged. and decreed tbat the défendant A. P. 
Perry, and ail of tbe défendants berein, and ail persons wb(>msoever, are 
bereby, and eacb of them is bereby. together witb bis employés, attorneys, 
servants, and agents, restrained and enjoined from in any manner inter- 
fering witb tbe purchaser in tbe exercise of liis rigbt to tbe immédiate 
possession and use of said property as such purchaser; and, the ))laintiff 
baviug specially moved tberefor, tbis court dotb furtber order, adjudge, 
and decree tbat the said A. P. Perry, tbe défendant berein, and ail other 
persons and tbeir employés, agents, and servants be, and they are bereby, 
enjoined and restrained from destroying, veinoving, altering, changing, or in 
any manner taking away from tbe premises upon wbicb said iiroperty is 
now located any part of tbe same jjending tbe sale bereinbefoi'e directed and 
the delivery of said property to the purchaser or purchasers thereof, and if, 
in tbe opinion of said master, there is danger of said property or any of it 
being removed or injured pending said sale and the purchaser or purchasers 
being placed in possession thereof, lie is hereby autbori^ed to take and 
safely keep said property, or any iiart thereof (pending said sale, confirma- 
tion, and tbe taking of ]>ossession by the purchaser or purchasers), without 
further order from this court so to do. 

"ïhat tbe défendants berein, A. P. Perry, Charles E. Ilill, and National 
Bank of Commerce of Tacoma, and eacb and ail of them, and eacb and 
ail of tbeir attorneys, agents, employés, successors in interest, or assigus 
be, and they are hereby, forever barred and foreclosed from and out of ail 
rigbt. title, and interest of any kind or character whatsoever in and to or 
growing eut of tbe mortgaged property bereinbefore described." 

Perry was not a party to the mortgage, but set up in défense of the 
suit ownership in himself of a large part of the property adjudged by 
the court to be covered by the mortgage, and therefore appeaîed to 
this court from the decree, and gave a supersedeas bond in the sum of 
$13,000, with his présent co-appellant as surety, the condition of whicb 
bond is as follows: 
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"The condition of tlie above obligation is such tbat whereas, on October 
3, 1904, a decree was entered and slgiied in above cause o-rdering and direct- 
ing a foreclosure of one certain mortgage described in the pleadings herein, 
and whereas, A. P. Perry, principal herein, and défendant in said cause, is 
desirous of prosecuting an appeal from said decree to the Circuit Court of 
Appeals of the United States from the said decree and bas on this 3rd day 
of October, 1904, given notice of appeal from the said decree and every part 
tbereof, and whereas, the said A. P. Perry, principal herein and défendant in 
above cause, is desirous of superseding, setting aside and vacatiug the said 
decree so entered pending said appeal to the Circuit Court of Appeals of the 
United States : 

"Now, therefore, if the said A. P. Perry, principal herein, sball well and 
truly prosecute the said appeal and shall pay ail costs and damages that 
may be adjudged against him by reason of the said appeal or the dismissal 
therecf, and if the said A. P. Perry, principal herein, shall hold ail of the 
property levled on and seized by the United States marshal and the master 
in chaneery under and pursuant to said decree subject to the proper order 
and decree that may be entered finally In said cause by said Circuit Court 
of Appeals of the United States, and shall not waste or destroy any part 
tbereof but shall hold the same as above said, subject to the order and 
disposition of thls court or of said Circuit Court of Appeals, then tbis 
obligation shall be null and void, otherwise it shall hâve fuU force and 
effect." 

Upon the giving of this bond the proceedings initiated for the sale 
of the property claimed by Perry were suspended, and the property 
left in his possession. His appeal was subsequently dismissed by this 
court, leaving the decree of October 3, 1904, in full force and effect. 
Upon the going down of the mandate from this court the complainant 
in the case moved the court below for summary judgment against 
Perry and his surety for the amount of the penalty stated in the bond. 
A rule to show cause why such judgment should not be entered was 
issued and served upon the obligors of the bond, to which rule both of 
them made return, by motion to quash and demurrer, and, after a déniai 
of the motion and the overruling of the demurrer, by answer to the 
merits, by which answer they alleged in effect that the only part of 
the mortgaged property held by Perry was one engine and one edger, 
which were held by him subject to the mortgage, and that upon the 
hearing of the foreclosure cause Perry "ofïered to prove and did prove 
that the articles described in the mortgage herein and the plaintiff's 
bill were not in his possession at any of said times, and had not been." 
The appellants, in their answer to the rule to show cause, further set 
up that immediately after the entry of the decree of foreclosure of Oc- 
tober 3, 1904, the master of the court below, "notwithstanding the 
testiniony introduced and uncontroverted in this court at the taking 
of testimony herein," under and by virtue of the decree of foreclosure 
took possession of a certain mill and ail of its contents, alleged by the 
appellants to hâve been the property of Perry, "claiming that the said 
mill, together , with ail of its contents and articles described in the said 
mortgage, and as well taking possession of ail shops, bunkhouses, 
stables, offices, and paraphernalia of any, every, and ail kind situated 
on the said premises of this défendant; and that the said commissioner, 
by procurement of plaintifî herein, and acting under the guise and 
color of the said described decree, did oust this answering défendant 
from possession of his said premises, did interfère with the opération 
of his said mill and close up and injuriously impede the conduct of his 
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said business at said time, notwithstanding the protest and déclaration 
of this défendant formally and lawfully made to said acts ; that at tlie 
time of the entry of tlie said commissioner upon the said premises and 
his doing of the acts immediately above described at and by the pro- 
curement of plaintiff herein, the plaintiff, its officers, agents and em- 
ployés well knew that the property so situated upon the premises of this 
answering défendant at said place and taken possession of by said com- 
missioner, as above described, was not the property described in the 
mortgage herein and that the said mortgaged property was not in the 
possession of this answering défendant, and had not been and was not 
at the time of the institution of thèse proceedings; that the acts of 
the said commissioner and master in chancery in so entering the 
premises of défendant and in doing the things above described were 
unlawful, and that the procurement to their so being donc by plaintifif 
herein was unlawful, was a trespass and was without warrant in îaw, 
ail of which things were well known to plaintiff at the time of their 
doing." The answer then states that to obtain a release of the prop- 
erty so seized by the master under and by virtue of the decree, for the 
purposes of sale in accordance with its provisions, the supersedeas bond 
in question was given, and that shortly after the property was returned 
to Perry it was totally destroyed by fire. 

We agrée with the court below that the matters set up in respect 
to the ownership and identity of the property, and as to whether it was 
covered by the mortgage, constitute no défense to the présent proceed- 
ing. It is admitted by the appellants that it was claimed by the plain- 
tif? in the suit to be embraced by the mortgage and the decree of fore- 
closure, and that it was seized by the master under and by virtue of 
the decree, for sale thereunder, and that to release it from such sale, 
and to secure its return to Perry, the supersedeas bond was given. 
Appellant Perry had an opportunity to contest, on the trial of the 
foreclosure suit, the question whether the property was covered b}' the 
mortgage, and apparently did so without success. And if any of his 
property, not embraced by the final decree of foreclosure, was seized 
by the court's officer thereunder, the latter was liable to such owner 
for such illégal seizure "in trespass, or to any other légal remedy, at 
the suit of the party injured, in any proper court, with this limitation : 
that no such court can be permitted to interfère with the property while 
it is in the actual or constructive possession of the court under whose 
process it was taken." St. Paul, M. & N. Railway Co. v. Drake, 72 
Fed. 945-948, 19 C. C. A. 252. 

In the présent case the property in question was seized and held for 
sale by an officer of the court below under and by virtue of its final de- 
cree of foreclosure. No application was made to the court for a re- 
lease of the property by Perry, but, instead, he undertook to supersede 
the decree, and to cause the return of the property to him, by a bond 
conditioned that he (the appellant Perry) would hold the property 
"subject to the proper order and decree that may be entered finally 
in said cause by said Circuit Court of Appeals of the United States, 
and shall not waste or destroy any part thereof, but shall hold the same 
.as above said, subject to the order and disposition of this court or of 
said Circuit Court of Appeals." We think the court below was clearly 
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right in holding the obligation a forthcoming bond, and, the property 
having admittedly been totally destroyed by fire, in holding the obligors 
liable for its value as therein statcd. Omaha Hotel Co. v. Kountze, 
107 U. S. 378, 2 Sup. Ct. 911. 37 L. Ed. 609 ; Dexter v. Sayward 
,(C. C.) 79 Fed. 237; Mahlman v. Williams, 12 S. W. 335, 89 Ky. 
382; Hinkle v. Holmes, 85 Ind. 405. The power of the court, to enter 
summary judgment upon a similar bond given in a foreclosure suit 
was affirmed by the Circuit Court of Appeals of the Eighth Circuit, 
in the case of Brown v. Northwestern Mutual Life Ins. Co., 119 Fed. 
148, 55 C. C. A. 654, and in the same case by the Suprême Court under 
the title of "Woodworth v. Mutual Life Lis. Co.," 185 U. S. 354. 22 
Sup. Ct. 676, 46 L. Ed. 945. See, also, Johnson v. Elevator Co., 
119 U. S. 388, 7 Sup. Ct. 254, 30 L. Ed. 447: Moore v. Huntington, 
17 Wall. 417, 21 L. Ed. 642 ; Blossom v. R. R. Co., 1 Wall. 655, 17 
L. Ed. 673; Bank v. Gordon (C. C.) 53 Fed. 471; Gordon v. Bank, 
56 Fed. 790. 6 C. C. A. 125; Pullman Palace Car Co. v. Washburn 
(C. C.) 66 Fed. 790. 
The judgment is affirmed. 



KREIGII V. WESTINGHOUSE, CHURCII, KKUR & COMPANY. 

(Circuit Court of Appeals, Eigbth Circuit. Mardi 6, 1907.) 

No. 2,423. 

1. Masteb and Servant— Injuries to Servant— Négligence— Evidence. 

lloofers were ushig a derrick and bueket to hoist cernent from the 
ground and unload It on the roof. No one but thèse workineu had been 
at work or moving about on the roof for several da.vs. The brick walls 
had not reached the top of the building. ïhe plaintilï was the superin- 
tendeiit of the bricliwork. They were ail employés of the défendant 
The roofers swung the boom aud bueket in over the north wall by means 
of a rope attached to the end of the boom, and sent It back by a luish. 
Just as they puslied it back ou one of Its trips the plaintifC came up ou to 
a i>lauk .just heyoïid the north wall, stepped iuto the path of the bueket, 
and stood there looking north to direct the construction of a scafCold, 
and the bueket knocked Uim ofC and in.-jured liim. 

Held, the défendant was not guilty of négligence because it failed to 
establish a code of signais for tlie roofers to eaable theni to waru olher 
employés of the approach of the bueket, nor because the derrick was not 
provided with a lever nor the boom with a guy rope ou its north side to 
steady and control its movenients. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 954-977.] 

2. Négligence — Injuby not Probable Result of, Not Actionable, Not 

PROXiifATB Cause. 

An injury which could not bave been foreseen or reasonably anticl- 
pated as the natural and probable resuit of au act of négligence is not 
actionable, because it is not the proximate cause, but either the reniote 
cause or no cause whatever of the damage. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, §§ 
G9-82.] 

3. Master and Servant— Wiiere AVokk Necessarily Changes Charactek as 

TO Safety, Duty of Care for Safety tue Subvaxt's akd Not the Mas- 
teb's. 

The duty of cnring for the safety of a place or of maehinery lu cases 
In whicli the work which the servants are eniployed to do necessarily 
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ohiuifres thc cîiamcter of tlie pince or of tlio niacliinery ,is to «afcty, as 
tlie work pi'osi'esses. is tlK> rtiity of tlie servants to whoiii tlic work is 
iutrusted, ancT it is not tlie duty of tlie iiiaster. 

[Ed. Note. — l''or cases iu point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 171, 200.] 

4. Same— Duty to I'rotect fkom Danoeks of Negltoekt Opération Serv 

ANT'S AXl) XOT JIaSTEK'S. 

Tlie dnty of coustruftion and provision is tlie master's. Tlie duty of 
opération and of protection froni ucfrlifient use is tlie servant's. 

Tlie duty of so using a rciisoiial)ly sufe piaco;, and of so operatiiig a 
reasonably safe niacliiiie, Diat neitlier tlie place nor tlie macîiine sliuH 
become danucrous by tlieir négligent use or opération, is the duty of 
tbe servants to wlioni tlie use or oiieration is intrusted, and it is not any 
part of tlie jiositive duty of tlie niaster. 

[Ed. Xote. — I<'or cases in iioiiit, see Cent. Dig. vol. 34, Master and 
Servant, § 2(i7.1 

(Syllabus by tlie Court.) 

In Error to tlie Circuit Court of the United States for the District 
of Kansas. 

Rees Turpin and Robert E. Morris (Edward D. ElHson and John E. 
McFadden, on the brief), for plaintiff in error. 

J. H. Harkless (C. S. Crysler and Clifford Histed, on the brief), 
for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiff, the foreman in charge 
of the brickwork, and certain roofers were engaged in constructing 
a building. The steel frame had been erected and was about 43 feet 
in height, the bricklayers were at work rais'ng the walls which had not 
reached the roof, and the roofers were laying cernent upon the top 
of the building and were using a stiff leg derrick and an engine to 
hoist the material. This derrick was near the northeast corner of the 
structure, and the cernent was on the north side of the building. To 
a rope which extended over a pully on the end of the boom a bucket 
was attached. This was the method of opération: This bucket was 
filled with cernent and raised by means of the enj^ine and rope to a point 
a little higher than the top of the building, and was then swung in 
over the roof by means of a guy rope attached to the end of the boom 
on its south side. The cernent was then dumped from the bucket, 
and the roofers pushed the empty bucket back with sufScient force to 
cause it to swing clear of the nortii wall, and it was then lowered to 
the ground for another load. The plaintiff had been at work on this 
building, and thc roofers had been raising the cernent in this way, 
for some days, so that the plaintiff' knew the location and the gênerai 
opération of the derrick. As the concrète was hoisted, the bucket 
swung in over the north wall at the same place and in the same path 
each time. No one but the roofers was or had been at work or moving 
about on the top of the building for several days. Under thèse cir- 
cumstances, when, upon one of its tri]js, the bucket had been hoisted, 
drawn in over the north wall, and dumped, the p'aintift' c'imbed upon a 
plank on the north side of the north wall to superintend the constrtic- 
tion of a scaft'old below, and stood there looking north at the exact 
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place where the bucket swung over tlie wall at the exact tîme that the 
roofers pushed it back for another load. The bucket knocked the 
plaintiflf to the ground and severely injured him. At the time o£ the 
injury he had been above the top of the building from 50 seconds to 
3 minutes. There was no évidence that he attempted to notify the 
roofers of his présence or that they were aware of it. Upon this 
State of facts the plaintiff sought to recover of the défendant for his 
injuries, on the ground that they were caused by its négligence in 
that it did not establish a System of signais to be used by the roofers 
to wam employés when the bucket was to cross the wall, and in that it 
did not provide the derrick with a lever, or the boom with a guy rope 
on its north side to steady and control its movements, and the error 
assigned is that the court instructed the jury to return a verdict for 
the défendant. 

Négligence is a breach of duty. Where there is no duty or no 
breach, there is no négligence. An injury that is the natural and 
probable conséquence of an act of négligence is actionable. But an 
injury which could not bave been foreseen nor reasonably anticipated 
as the probable resuit of an act or omission is not actionable, and such 
an act or omission is either the remote cause or no cause whatever of 
the injury. Cole v. German Savings & Loan Society, 124 Fed. 113, 
115, 59 C. C. A. 593, 595, 63 L. R. A. 416. If the défendant had di- 
rected the plaintiff to work in the path of this bucket, if he could bave 
performed his service in no' other place, and if in the discharge of his 
duty he could not hâve foreseen or protected himself against its ap- 
proach, it might hâve been the duty of the défendant to establish a 
code of signais and to so construct the derrick that the bucket could 
not hâve struck him unawares, and this because his injury might bave 
been reasonably anticipated from a failure to exercise such care. 
Western Electric Co. v. Hanselmann, 69 C. C. A. 348, 136 Fed. 666, 
70 L. R. A. 765 ; The Magdaline, 91 Fed. 798, 800. But the plaintiff 
was free to discharge his duty of superintendence at any place on or 
about the building. He could bave performed it as efficiently without 
as within the track of this bucket. Neither he nor any one except the 
roofers had been at work or moving about upon the top of the build- 
ing for several days, and no one could bave reasonably anticipated 
that he would suddenly rise above the roof and station himself upon the 
plank in the path of the bucket without notice to its operators and 
without watching for its approach. His injury was not the natural 
or probable resuit of, it could not hâve been anticipated from, the lack 
of a code of signais when there had been no one on the building to 
signal to for days, nor from the lack of a lever on the derrick with 
which to swing the boom, nor of a guy rope on the north side to 
draw it across the wall. As the accident could not bave been fore- 
seen to be the natural or probable resuit of the failure to provide 
signais, lever, or guy rope, the défendant owed the plaintiff no duty 
to do so, and was guilty of no actionable négligence. Chicago, St. 
Paul, Minneapolis & Omaha R. Co. v. Elliott, 5 C. C. A. 347, 350, 55 
Fed. 949, 953, 20 L. R. A. 582 ; Railway Co. v. Kellogg, 94 U. S. 469, 
475, 24 L. Ed. 256; Hoag v. Railroad Co., 85 Pa. 293, 298, 299, 27 
Am. Rep. 653. 



IN RE GEEAT WESTEBN MFG. CO, 123 

The rule of safe place is inapplicable to this case. The duty of 
construction and provision is the master's. The duty of opération and 
protection from négligent use is the servant's. The duty of so using 
a reasonably safe place and of so operating a reasonably safe machine 
that neither the place nor the machine shall become dangerous by their 
négligent use or opération is the duty of the servants to whom the use 
or opération is intrusted, and it is not any part of the positive duty of 
the master. The duty of caring for the safety of a place or of ma- 
chinery in cases in which the work which the servants are employed 
to do necessarily changes the character of the place or of the ma- 
chinery as to safety as the work progresses is the duty of the servants 
to whom the work is intrusted, and it is not the duty of the master. 
American Bridge Co. v. Seeds, 75 C. C. A. 407, 144 Fed, 605, 611- 
613, and cases there cited. The plaintiff and the roofers were fellovt' 
servants engaged in the common undertaking of constructing the 
building for a common master. The place where the building was 
constructed, the materials, and the machinery were free from any de- 
fects which contributed to this injury. A lever on the derrick to swing 
the boom or a guy rope on the north side of the boom to pull it over 
the wall would not hâve prevented the injury if the plaintifï had given 
no notice of his présence and the operator of the lever or of the guy 
rope had not seen him or notified him of the approach of the bucket. 
In other words, if the plaintiff himself and his fellow servants had 
pursued the same course with the lever and the guy rope as they 
pursued without them, the same resuit would inevitably hâve followed. 
Moreover, the only purpose of the lever or of the guy rope upon the 
north side of the boom would be to control the movement of the boom 
so that the bucket would not strike the plaintifï. But their absence did 
not prevent such a control, because there was a guy rope on the south 
side of the boom the end of which lay upon the roof of the building 
with which the roofers might hâve effectively controUed the north- 
ern movement of the boom and the bucket. The truth is that if there 
was any négligence in this case it was the négligence of the opération 
of a reasonably safe machine in a reasonably safe place. It was the 
négligence of the fellow servants of the plaintifï or of the plaintifï 
himself, and the défendant was free from any act or omission from 
which the accident could hâve reasonably been anticipated, or from 
which it would hâve resulted had it not been for the subséquent in- 
terposition of other human agencies. 

There was no error in the ruling of the trial court, and the judg- 
ment below is affirmed. 



In re GREAT WESTERN MFG. CO, 

(Circuit Court of Appeals, Eightli Circuit. March 4, 1907.) 

No. 81. 

1. Bankruptoy— Teustee's Title That of Bankrupt in Absence of At- 

TACIIING OB JUDGMENT CBEDITORS OE FEAUD. 

A trustée in bankruptcy stands in the slioes of tlie bankrupt, and 
has no better title than he, in the absence of fraud, or of attaching or 
Judgment creditors at the time of the filing of the pétition. 
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2. Same— Umfiled Contkact of Cokdittonal Sale Retaining Title in Ven- 

DOE Valid Against Trustée in Nebraska. 

A eontract of eontlitional sîile wliereby tlie parties agrée tliat the titlo 
8liall remain in tlie vendor until tlie purchase price is fully pald is void- 
able, under tlie statutes of Nebraska, by purcliasers, attacblug crcditors, 
and judguient ereditors only, if iiot liled lu the ofliee of the eounty elei'lv. 

It is valid against ail other ereditors though uuflled, and hence against 
a trustée in baukruptey who représenta no attachiug or judgment ereditors. 

3. Same — Distribution — Siiabes of Peoceeds or Mixed Pkopertt Propok- 

TioNED To Values of Respective Ownees of Property Sold. 

One who acquiesces in a sale under an order of tbe court of bis prop- 
erty and the property of tlie estate of tbe bankrupt in one lot, and tliere- 
after prays for a préférence in payment out of tbe proceeds of the sale, is 
estopped from receiving a larger proportion of tlie proceeds than the 
value of bis property bore to tbe value of tbe lot sold at the time of tbe 
sale. 

4. Same— VoiDABLE Préférence— Coktract Pbior to Four Montiis will 

NoT Pkotect. 

A mortgage or transfer of his property by an insolvent debtor within 
four montbs of tbe flling of a jietition in baukruptey against iiini. whicb 
otherwise constitutes a voidable préférence, is not deprived of tliat char- 
acter or validated by the fact tbat it was executed, in tlie jierformance 
of a eontract to do so inade more than four montbs before tbe fillng of 
tbe pétition. 
(Syllabus by tbe Court.) 

On Pétition for Review. 

John H. Atwood (William W. Hooper, on the brief), for petitioner. 
W. J. Courtright (Geo. L. Loomis, on the brief), for respondent. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The J. T. Royston Milling Company, 
a corporation, was adjudged a bankrupt upon a pétition filcd on fanu- 
ary 6, 1905. Prior to September 6, 1904, the Great Western Manu- 
facturing Company, a corporation, had sold, installed, and put in op- 
ération in the Royston Company's mill at Fremont, in the state of 
Nebraska, certain machinery and material, for which at the time of 
their final acceptance it gave its proinissory notes for $10,034.00 and 
an agreement that the title and the right to the possession of the ma- 
chiriery and material should remain in the vendor until the notes were 
paid, notwithstanding any agreement or security that was or might bc 
taken for the performance . of the agreement, and that the payment 
of the notes should be secured by a mortgage on the mill and its 
appartenances, or équivalent security, at the élection of the Great 
Western Company. This agreement was first filed in the proper 
eounty clerk's office on October 8, 1901. On October 10, 1901, the 
vendee made a mortgage on the mill and its appurtenances which was 
recorded in the office of the register of deeds of the proper count}' 
on the same day. The mill and its appurtenances, including the ma- 
chinery and material sold by the Great Western Manufacturing Com- 
pany, were sold by order of the court below for $16,400. The Great 
Western Company immediately thereafter filed its claim, and asked 
that it be paid in fuU out of the proceeds of the sale in préférence to 
the claims of other ereditors. The référée allowed the claim for $10,- 
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532.50, and denied it any préférence. The District Court reversed 
this order, held that tlie agreement was valid and the mortgage a 
voidable préférence, and directed that the vendor should be paid in 
préférence to the other creditors such a proportion of the $16,400 
as the value of the machinery and material it sold bore to the value of 
the mill and appurtenances at the time of the sale of the latter. It 
now présents its pétition to revise this order because the court below 
did not uphold the mortgage and sustain its claim for a préférence 
thereunder for the entire amount of the bankrupt's debt to it. The 
trustée moves to dismiss the pétition because it was filed more than 10 
days after the order assailed was made, and because it involves dis- 
puted questions of fact which it is alleged can only be determined by 
appeal, and the trustée prays that if the merits of the case are consid- 
ered the petitioner be denied any préférence whatever. 

While it is true that counsel do not agrée upon the facts, the record 
fairly establishes those which hâve been stated, and upon them the case 
will be determined. The agreement of conditional sale whereby the 
vendor retained the title to the machinery and material until its pur- 
chase priée was paùl did not create a préférence voidable under the 
bankruptcy law because it was given for a présent considération, for 
the machinery and material which were and continued to be the prop- 
erty of the vendor, and because it was made more than four months 
before the pétition in bankruptcy was filed. Agreements of this nature 
which are not fJed or recorded in the proper public office are voidable 
by purchasers, attaching creditors, and judgment creditors only, un- 
der the statutes of Nebraska (Comp. St. 1901, Neb. c. 32, § 26 ; Camp- 
bell Printing, etc., Co. v. Dyer, 46 Neb. 830, 8:î6, 65 N. W. 904 ; Mc- 
Cormick Harvesting Machine Co. v. Callen, 48 Neb. 849, 67 N. W. 
863), and there was none of either class when the pétition in bankruptcy 
was filed in this case. The contract was therefore valid and enforce- 
able against the bankrupt and against bis ordinary creditors, and hence 
against the trustée, for he had no better right or title to the property 
than they, and he suffered no préjudice from the order of the court. 
Hewit v. Berlin Machine Works, 194 U. S. 296, 297, 303, 24 Sup. 
Ct. 690, 48 L. Ed. 986; Thompson v. Fairbanks, 196 U. S. 516, 25 
Sup. Ct. 306, 49 L. Ed. 577 ; York Mfg. Co. v. Cassell, 201 U. S. 344, 
352, 26 Sup. Ct. 481, 50 h. Ed. 782. 

The Great Western Company insists, how-ever, that it was entitled 
to payment of the entire amount of its claim out of the proceeds of 
the trustee's sale of the mill and machinery, because the proportion of 
those proceeds which the value of the machinery and material bore to 
the value of the mill and its appurtenances was but one-third, and 
under the order of the court it will sustain a heavy loss, and because 
it had a mortgage upon the entire property given in exécution of an 
agreement made more than four months before the pétition in bank- 
ruptcy was filed. The vendor had the right to take the machinery 
and material out of the mill and dispose of it as it saw fit. If it had 
applied to the court to do so and its application had been denied, it 
would hâve been entitled to recover of the trustée the value of its 
right. But it presented no such claim and made no application of that 
nature. The proceedings in bankruptcy were pending from January 
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6, 1905, until May 25, 1905, before the sale was made. It was ordered 
on May 13, 1905, and the first act of the Great Western Company was 
the filing of a claim for a préférence in payment out of the proceeds 
after the sale had been made. Its acquiescence in the sale of its prop- 
erty in the mill with that of the bankrupt estopped it from receiving 
out of the proceeds of the sale of the entire lot any larger proportion 
than the value of its property bore to the value of the entire property 
sold. 

The mortgage was executed and recorded on October 10, 1904, with- 
in the four months prior to the filing of the pétition in bankruptcy. 
The mortgagor was then hopelessly insolvent. The efïect of the en- 
forcement of the mortgage will be to enable the mortgagee to obtain a 
greater percentage of its debt than any of the bankrupt's other credit- 
ors of the same class can obtain, and the référée and the court were 
of the opinion, in which we concur, that the mortgagee had reasonable 
cause to believe when the mortgage was made that it was intended to 
give a préférence thereby. But counsel persuasively argue that this 
mortgage escapes the ban of section 60 of the bankruptcy law (Act 
July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]), be- 
cause it was made in the performance of the provision of the agreement 
of conditional sale that the notes of the vendee should "be secured by 
first mortgage on said premises and appurtenances (the mill site and 
mill), or équivalent security, at the first party's (the vendor's) élec- 
tion," and the question arises, is a mortgage or other transfer of an 
insolvent's property within the four months which is otherwise voidable 
as a préférence protected by an agreement to make it executed prior 
to the four months? The statutes regarding the filing and recording 
of mortgages and transfers do not condition this issue in the case be- 
fore us, and their effect will not be farther noticed, because the statutes 
of Nebraska do not avoid mortgages as against the mortgagors and 
their ordinary creditors for failure to file or record them. They make 
them voidable against attaching and jûdgment creditors only. Comp. 
St. Neb. 1901, c. 32, § 14; Forrester v. Bank, 49 Neb. 655, 68 N. W. 
1059; Lancaster County Bank v. Gillilan, 49 Neb. 165, 68 N. W. 352. 

Argument by analogy in support of an affirmative ahswer to the 
question hère at issue may well be drawn from In re J. F. Grandy & 
Son (D. C.) 146 Fed. 318, Wilder v. Watts (D. C.) 138 Fed. 426, Mc- 
Donald v. Daskam, 53 C. C. A. 654, 116 Fed. 376, and In re Witten- 
berg Veneer & Panel Co. (D. C.) 108 Fed. 593, 595, in which assign- 
ments of policies of Insurance within the four months pursuant to 
agreements to make them, executed prior to the four months, were 
sustained under peculiar circumstances ; and from Sabin v. Camp 
(C. C.) 98 Fed. 974, in which a conveyance within the four months upon 
a payment of the balance of the purchase price was sustained where it 
had been made in performance of a contract executed prior to the four 
months to the effect that the creditor should advance money to pur- 
chase the property, should hâve a lien upon it, and the option, which 
he exercised, to buy it at a specified price for the amount of the money 
he had advanced and the cash balance requisite to aggregate the re- 
quired amount 
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But the theory and purpose of the bankruptcy act were to dis- 
tribute the unexempt property which the bankrupt owned four months 
before the filing of the pétition in bankruptcy against him, share and 
share ahke, among his creditors of the same class. To this end every 
judgment procured or sufïered against him, every transfer by an in- 
solvent of any of his property, every conceivable way of depleting it 
after the commencement of the four months the efifect of which is "to 
enable any one of his creditors to obtain a greater percentage of his 
debt than any other of such creditors of the same class," is declared to 
be a voidable préférence if the créditer has reason to beUeve that a 
préférence is intended therebv. Act July 1, 1898, c. 541, and Act Feb. 
5, 1903, c. 487, 30 Stat. 563^ 32 Stat. 799 [U. S. Comp. St. 1901, p. 
3445; U. S. Comp. St. Supp. 1905, p. 689] ; Swarts v. Fourth Na- 
tional Bank, 54 C. C. A. 387, 389, 117 Fed. 1, 3. An agreement to 
mortgage or to transfer is not a mortgage or a transfer. The title r«- 
mains in the owner unincumbered by the mortgage until the mortgage 
or transfer is effected. When the agreement is made before, and the 
mortgage or transfer within, the four months, the title stands unincum- 
bered by the latter at the commencement of the four months, and the 
proceeds of that title are pledged under the bankruptcy law for the bene- 
fit of ail the creditors pro rata. Any subséquent mortgage or transfer 
withdraws that title or a portion of its value from thèse creditors, and a 
just and fair interprétation and exécution of the act demands that 
such a mortgage or transfer should be adjudged voidable if it is other- 
wise so, and that the mortgagee or transférée should be remitted to his 
original agreement. In this way the property at the commencement 
of the four months and its value may be preserved for the gênerai 
creditors, and the mortgagee or transférée may retain every lawful 
advantage his earlier contract confers upon him. Any other course of 
décision opens a new and enticing way to secure préférences, nuUifies 
every provision of the law to prevent them, and invites fraud and per- 
jury. Hold that transfers within four months in performance of agree- 
ments to make them before that time do not constitute voidable préfér- 
ences, and honest debtors would agrée with their favored creditors 
before the four months that they would subsequently secure them 
by mortgages or transfers of their property, and just before the péti- 
tions in bankruptcy were fîled they would perform their agreements. 
Dishonest men who made no such contracts might falsely testify that 
they had done so and thus by fraud and perjury sustain preferential 
transfers and mortgages made within the four months to relatives or 
friends. The great body of the creditors would be left without share 
in the property of their debtor and without remedy, and a law con- 
ceived and enacted to secure a fair and equal distribution of the prop- 
erty of debtors among their creditors would fail to accomplish one of 
its chief objects. This court will hesitate long before it approves a 
rule so fatal to the most salutary provisions of the bankruptcy law, 
and our conclusion is: 

A mortgage or transfer of his property by an insolvent debtor within 
four months of the filing of a pétition in bankruptcy against him, which 
otherwise constitutes a voidable préférence, is not deprived of that 
character or made valid by the fact that it was executed in perform- 
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ance of a contract to do so made more than four months before the 
filing of the pétition. Wilson v. Nelson, 183 U. S. 191, 198, 22 Sup. 
Ct. 74, 46 L. Ed. 147; In re Sheridan (D. C.) 98 Fed. 406; In re 
Dismal Swamp Co. (D. C.) 135 Fed. 415, 417, 418; In re Ronk (D. 
C.) 111 Fed. 154 ; Pollock v. Jones, 124 Fed. 163, 61 C. C. A. 555 ; 
Anniston Iron & Supply Co. v. Anniston Rolling Mill Co. (D. C.) 
125 Fed. 974; Johnston v. Huff, Andrews & Moyler Co., 133 Fed. 
704, 66 C. C. A. 534; In re Mandel (D. C.) 137 Fed. 863. In Wil- 
son V. Nelson, 183 U. S. 191, 198, 22 Sup. Ct. 74, 46 L. Ed. 147, the 
debtor had given an irrévocable power of attorney to the créditer to 
confess judgment many years before. Judgment was confessed under 
it within the four months, and the Suprême Court held it to be a void- 
able préférence. In Re Sheridan (D. C.) 98 Fed. 40G, in Re Ronk 
(D. C.) 111 Fed. 154, and in Re Dismal Swamp Co. (D. C.) 135 Fed. 
415, 417, 418, mortgages executed within the four months in per- 
formance of agreements to give them made more than four months 
before the filing of the pétitions in bankruptcy were held to be void- 
able préférences, and this view seems to be sustained by the terms of 
the bankruptcy act, by the more cogent reasons, and by the weight of 
authority. There was therefore no error in the décision below that the 
mortgage constituted a voidable préférence, and that the limit of the 
vendor's preferential right was to receive the proportion of the pro- 
ceeds of the sale justly attributable to the machinery and the material 
the ownership of which it retained. 

The motion to dismiss the pétition because it is alleged that it was 
filed too late, and because the questions in issue are not reviewable 
under a pétition to revise, bave not been considered or decided, be- 
cause the sanie resuit follows from this décision upon the merits that 
would be reached by granting the motion. The pétition must be dis- 
missed in any event, and it is so ordered. 



J. W. BISITOP CO. V. PODSON. 

(Circuit Court of Appeals, Fourth Circuit. Mardi 12, 1007.) 

No. CG8. 

1. Trial— IxsTEUCTioKS — Appltcability to Issues. 

A re(iuest to cliarge tliat (lofendnnt was aiiswpraiilo only for noirligMipe 
occuiTiug iirior to tlie accident, and not afterwards, was properly refused 
as not witliin tlie issues. 

[Ed. Mote. — For cases in point, see Cent. Dig. vol. 4G, Trial, §§ 587-.'j95.] 

2. Masteb and Servant— Ixjukies to Servant— Actions— Instructions— Is- 

sues. 

Where, in an action for injuries to a servant, tlie jury were to déter- 
mine wlietlier or not défendant liad failed eitlier to furnisli proper nia- 
terials for tlie constnietion of a walliway, or to provide a compétent tore- 
man, to the injury of plaintifC, a request to cliavge that if the jury were 
satisfied that the accident liaiipened either from the ineonipeteuey of the 
forenian or from defendant's failure to provide proper materials witli 
which to construct the wallvway, and were unable to décide from whicii 
cause the accident happened, then they should find for défendant, was 
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properly refuscd as restricting tbe jury too narrowly in its dctenuination 
of the issues of fact. 

3. SaME— CONCURKING CAUSES. 

Wliere a servant's injury resulted botli from tlie neglect of tlie master to 
provide proper niaterials and also from négligence of Ihe foreman aeting 
as a fellow servant, so tbat tlie two causes were conimingled, tbe servant 
was still entitled to reeover. 

[Ed. Xote. — For cases in i)oint, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 515-534. 

Concurrent négligence of^iaster and fellow servant, see note to Maupin 
V. Texas & P. Ry. Co., 40 C. C. A. 236.] 

In Error to the Circuit Court of the United States for the West- 
ern District of Virginia, at Banville. 

Eugène Withers (Green, Withers & Green, on the brief), for plain- 
tifï in error. 

B. H. Custer, for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

MORRIS, District Judge. On July 20, 1903, William Dodson, the 
plaintiff below, an employé of the j. W. Bishop Company, the plaintif! 
in error in this court, wliile carrying two pails of cernent across a 
walkway consisting of 2 planks 10 inches wide, placed for the purpose 
between two parallel piers about 13J feet apart, fell to the ground be- 
low, a distance of 25 or 30 feet. He was seriously and permanently 
injured. He brought suit against the J. W. Bishop Company, and by 
the verdict of the jury was awarded $3,200. Judgment was entered 
against the défendant corporation for that amount, and it bas brought 
the case to this court by writ of error. 

The J. W. Bishop Company was engaged in constructing a con- 
crète dam across the Dan river, and Dodson was one of its employés. 
He had been vvorking for the company fîve or six weeks at work on 
the ground in the channel of the river, under a gang foreman named 
Aubin. The day of the accident a foreman named Monahan, who had 
charge of mixing the cément, took Dodson from where he was working 
and directed him to carry cément across the walkway to near where it 
was to be used. He had been carrying cément in two pails, one in each 
hand, across the walkway for about an hour, when, according to bis 
testimony and that of other witnesses, one of the two planks broke 
under his weight, and he was precipitated to the ground some 25 or 
30 feet below. There was évidence tending to show that the man 
whose place Monahan called Dodson to take had refused to work 
and complained to Monahan that the planks of the walk were unsafe, 
and that others had also complained of the unsafety of the walkway. 
There was évidence tending to show that Monahan was, to the knowl- 
edge of Craib, v^dio was the gênerai superintendent of the défendant 
company and in gênerai charge of the construction of the dam, a reck- 
less and incompétent man, unfit to act as foreman. There was évi- 
dence tending to show that the planks used for the vi'alkway had been 
used in constructing the forms in which to mold the concrète in build- 
ing the dam, and were weakened by nails, cuts, and knots, and Vk'ere 
152 F.— 9 
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covered with cernent wliich concealed the defects. A witness, Brown, 
a carpenter, testified that under the direction of Washburn, a foreman 
of the carpenters, and under the observation of Craib, the gênerai 
superintendent, he built the runway of the old secondhand lumber with 
nail holes in it, and that it was made of two such planks, not cleated 
together. 

The case was tried on the issues raised by the first and third counts 
of the plaintiff s second amended déclaration. The first count alleged 
that the runway was constructed of planks which were weak, unsafe, 
and unsuitable, containing knots and cracks, which was known to the 
défendant company, or could hâve been known to it by the exercise of 
reasonable care and diligence, and that by reason of the said insufh- 
ciency the runway suddenly broke under the plaintiff, without any 
fault on his part. The third count alleged that the défendant placed 
over the plaintiff an incompétent, careless, and inefficient foreman, 
one John Monahan, as the défendant knew, or by the exercise of or- 
dinary care could hâve known, and by the said toreman the plaintiff 
was directed to carry cernent over a walkway known to said foreman 
to be of improper construction and dangerous, and, obeying said fore- 
man, the plaintiff went upon the walkway, and it suddenly broke, 
carrying him with it to the bottom of the channel, to the injury of the 
plaintiff, without any fault on his part, and that said injury to the 
plaintiff resulted from incompetency of said foreman, which was known 
to the défendant company. Thèse two counts very fully set out the 
plaintiff's cause of action, and specified explicitly the particulars in 
which the plaintiff alleged that the défendant had failed in its légal 
obligations, viz., that it had caused to be constructed a runway for 
which it had provided lumber of a weak and unsuitable kind, and had 
put over the plaintiff an incompétent and reckless foreman, who was 
known to the défendant to be so. 

There was évidence which, if believed by the jury, fully sustained 
both thèse counts, and in the matter of pleading we find nothing as- 
signed as error which calls for comment. A very similar case against 
the same défendant, arising out of a quite similar injury, tried by the 
same learned judge and by the same counsel, came before this court in 
J. W. Bishop & Co. v. Shelhorse, reported in 141 Fed. 643, 72 C. C. A. 
337, in which similar questions of pleading were ruled upon. 

In its défense in the présent case the défendant corporation offered . 
évidence tending to prove that the walkway was well made, of good ma- 
terial, and did not break, but that the plaintiff by reason of his own 
want of care fell off the walkwa3\ 

The court instructed the jury at the request of the plaintiff: (1) 
That in furnishing materials for the construction of the walkway the 
défendant company was bound to use reasonable ordinary care to 
provide reasonably safe and suitable material for the purpose, and that 
if the jury believed that the material furnished was not sufficient in 
quantity or reasonably safe, and that such unsafeness and insufïiciency 
was known, or by reasonable care should bave been known, to the de- 
fendant, and that by reason of such unsafeness or insufficiency the 
walkway collapsed while the plaintiff was on it in the performance of 
his duty, and without fault on his part threw the plaintiff to the bottom 
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of the wheel pit and injured him, then they should find for the plain- 
tiflf. At the instance of the plaintiff the court also instructed the jury 
that if they found that Monahan was the foreman or boss in charge of 
plaintifï at the time he was injured, and that said Monahan was in- 
compétent or unreasonably reckless and négligent, and that such fact 
was known, or should by ordinary care hâve been known, to the de- 
fendant Company prior to the injury, and that such incompétence or 
unreasonable recklessness and négligence was the proximate cause of 
the injury to the plaintiff, they should find for the plaintiff. 

At the request of the défendant company the court instructed the 
jury: 

"That If they believe from the évidence in this case that the platform or 
walkway in question did not break, but that the plaintiff, Dodson, fell there- 
from by reason of failure on his part to exercise ordinary care and caution 
■while crossing the same in the performance of the ordinary duties of his 
employment, then they must find for the défendant" 

The court at the request of the défendant further instructed the jury 
that the employer is not a guarantor of the safety of his employé, and 
is required to exercise only reasonable or ordinary care and diligence 
in providing safe and suitable materials for the construction of and 
érection of platforms and other instrumentalities with and upon which 
his employé is to work, and is required to exercise only reasonable or 
ordinary care and diligence in inspecting such instrumentalities, and is 
required to exercise only reasonable or ordinary care and diligence in 
providing reasonably safe, compétent, and efficient foremen and co- 
employés with whom his employé is to work. And at the request of 
the défendant further instructed the jury that if the jury believed from 
the évidence: (1) That the défendant exercised reasonable and ordi- 
nary care and diligence in the ordering, selecting, and providing ma- 
terials necessary for the walkway, and ordinary care and diligence in 
erecting and constructing it, and in examining the same after it had 
been constructed, se as to reasonably provide for the safety of the 
plaintiff; and if the jury further believe from the évidence that the de- 
fendant company exercised ordinary or reasonable care and diligence 
in providing safe, compétent, and efficient bosses or foremen under 
whom the plaintiff was put to work, and in providing reasonably safe, 
compétent, and efficient co-employés with whom to work — ^then the 
jury must find for the défendant company, even though they believe 
from the évidence that the said walkway broke from some hidden, con- 
cealed, or latent defect in the materials supplied for its construction, 
which said défendant company did not know, or could not hâve ascer- 
tained by the exercise of reasonable or ordinary care and diligence. 
The court at the request of the défendant company further instructed 
the jury that the défendant was not the guarantor of the safety of Dod- 
son, the plaintiff, and was not bound to provide only the best and 
safest instrumentalities, structures, and platforms, nor to exercise the 
highest skill and care in inspecting the same, nor to use the best method 
for their construction, nor to provide the best and safest place in which 
the plaintiff was to work, nor to provide the best and most efficient 
bosses and foremen, nor the best, most compétent, and most efficient 
co-employés with whom to work, but only to exercise reasonable or 
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ofdinary care to furnish such structures and platforms as were reason- 
ably safe, and to exercise only reasonable or ordinary care in inspect- 
ing the sanie, and in providing a reasonably safe place and compétent 
and efficient bosses and foremen and co-employés under wbom and 
with whom to work, and that the plaintifï, Dodson, must bave also used 
reasonable or ordinary care to protect and save him,self froni injury; 
and that, to entitle the plaintiff to recover, the burden of proof was on 
the plaintiff to show (1) that the walkway was defective, or that the 
material therein was defective; or (2)' that the erecting and construct- 
ing of it was not donc with reasonable or ordinary care; (3) or that 
reasonable or ordinary care was not used in providing reasonably safe, 
compétent, or efficient bosses and foremen under whom to work, or 
reasonably safe, compétent, and efficient co-employés with whom to 
work ; and (4) that the plaintiff did not know that such ordinary care 
had not been exercised by the défendant company, and that the injury 
complained of happened in spite of ordinary care on Dodson's part. At 
the défendant company's request the court further instructed the jury 
that an employer is presumed to havc performed ail his duties to bis em- 
ployé, and that the négligence of the employer cannot be inferred from 
the mère occurrence of the accident, such as the fall of the walkway, and 
that fact alone did not raise even a prima facie presumption that the dé- 
fendant Company had been guilty of négligence or guilty of a breach of 
duty to the plaintiff, and it was incumbent on the plaintiff to show how 
and why the accident occurred, or some fact from which the jury could 
détermine how and why the accident occurred. And the court it the 
request of the défendant further instructed the jury that if they believed 
from the évidence that the plaintiff had gone upon the projecting end 
of the plank forming the first walkway, and by its tilting the plaintiff 
lost his balance and f ell, they must find for the défendant company al- 
though they believed from the évidence that the défendant failed to 
use ordinary or reasonable care in furnishing reasonably safe materials 
in sufficient quantifies out of which to construct said walkway. And 
the court, of its own motion, instructed the jury; 

"You cannot find for the plaintiff merely on the snpposition that two planks, 
(it Sound), made an insufflcient structure, that is, ou the idea that tlie walk- 
way should hâve been broader or shouid bave had haud railing. If the only 
(lefect was the want of greater width or want of a band rail the defect was 
open and obvlous and défendant is not llable for such defect." 

We bave recited the instructions given by the court with unusual 
fullness, that it may appear how explicitly the law favorable to the de- 
fendant was explained to the jury, and how carefully, by the granting 
of the instructions asked for by the défendant, the law protecting its 
rights was given to the jury. Other instructions asked for by de- 
fendant's counsel, but which were not given by the court, related in 
part to matters not in issue in the case, as that the défendant was an- 
swerable only for négligence occurring prior to the accident, and not 
afterwards. There was no basis in the case for a contention of that 
sort. That the défendant couîd not be held answerable in respect to a 
defect which was open and obvions ; this, although it was not an issue 
made on the pleadings or the évidence, was given by the court in its 
own instruction in the form most pertinent to the case. The défend- 
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ant contended tliat the walkway vvas made of plank which was sound 
and without discoverable defect. The plaintiff's witnesses asserted 
that it was old, weak, and unsuitable, and by prior use had been cov- 
ered with cernent so that the defects were hidden at the time the plain- 
tiff was injured. The foundation fact first to be found by the jury 
was, did the walkway break under the plaintiff's weight and let him 
fall, or did he fall ofif without its breaking? The jury were plainly 
told that, if they found that he fell off, the plaintifif could not recover. 

Another instruction asked by the défendant, but not given by the 
court, was to the effect that if the jury were satisfied that the accident 
happened either from the incompetency of the foreman, Monahan, 
or from the failure of the défendant to provide proper materials with 
which to construct the walkway, and the jury were unable to décide 
from which cause the accident happened, then they should find for the 
défendant. It seems to us that this instruction as asked for by the de- 
fendant limited the jury in its détermination of the issues of fact too 
narrowly. The jury were to détermine under the instructions given 
them whether or not the défendant had failed in its duty, either to fur- 
nish proper material or to provide a compétent foreman, to the injury of 
the plaintiff. Their verdict was to be a gênerai one. They had no spé- 
cifie questions propounded to them for their answer. Thcre was an 
abundance of testimony adduced by the plaintiff to support a finding in 
his favor on both the issues. If the jury, while obeying the instruc- 
tions given by the court, arrived at a verdict, they could not be re- 
stricted to arriving at the resuit by each agreeing to the same view of 
each item of testimony. Moreover, if the plaintiff's înjury resulted 
both from the neglect of the défendant to furhish proper materials 
and from some négligence of Monahan as a fellow servant, so that the 
two causes were commingled, then still the plaintiff was entitled to 
recover, for the reason that where the négligence of the master in not 
supplying proper material has a share in causing injuries to an em- 
ployé, the master is liable notwithstanding the négligence of a fellow 
servant may hâve contributed to the accident. Gila Valley R. R. Co. 
v. Lyon, 203 U. S. 46-5, 37 Sup. Ct. 145, 51 L. Ed. . 

There were exceptions by the défendants to the admission of certain 
questions and answers tending to show that the foreman, Monahan, 
was known to the défendant to be an unsafe, reckless foreman. We 
hâve examined them with care without finding in them any réversible 
error. 

The law of the case appears to hâve been very carefully given to the 
jury, and the distinction observed that as to temporary structures and 
appliances constructed by the workmen themselves for use during 
the progress of the work the rulc of safë place does not apply. This dis- 
tinction was pointed out in a récent case in this court, Phœnix Bridge 
Co. V. Castleberry, reported in 131 Fed. 175, 65 C. C. A. 481, in which 
the opinion was written by the learned judge who tried the présent 
case below. 

We find no error prejudicial to the défendant, and the judgment 
is affirmed. 
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LACEY V. LOUISVILLE & N. R. CO. 

(Circuit Court of Appeals, Flfth Circuit. Marcli 19, 1907.) 

No. 1,611. 

1. RAUBOADS — t>EA.TH AT CeOSSING — WANTONNESS — CONTBIBUTORY NEGLI- 

GENCE. 

Contributory négligence Is no défense to an action against a railroad 
Company for the willful or wanton killing of plaintiffs intestate at a 
railroad crossing. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 41, Rallroads, § 1085.1 

2. Same—Willfulness— Evidence— Question fob Jury. 

Where défendant railroad conipany kicked certain freight cars across a 
public crossing likely to be used by pedestrians or vehicles at any time, 
witliout any one to control their niovements or to give warning of tlieir 
approacli, and such cars came in contact with plaintiff's intestate as he 
was about to cross, vi^bether the railroad company's act vs^as willful or 
wanton was for tlie jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, § 1192.] 

In Error to the Circuit Court of the United States for the Southern 
District of Alabama. 

The plaintifC in error, and plaintifC below, brought her action in the circuit 
court of Conecuh county, Ala., against the Louisville & Nashville Railroad 
Company for the homicide of her husband on a public crossing over the traek 
of the défendant railroad at Sparta, in Conecuh county, Ala. On motion of 
défendant the cause was removed to the Circuit Court of the United States 
for the Southern District of Alabama. 

Tlie facts connected with the occurrence resulting in the death of plaintiff's 
intestate and her husband were as follows: The railroad tracks at the point 
in question run nearly north and south, and the public crossing nearly east 
and west. The post ofHce, dépôt, and the dépôt platform were on the east 
side of the crossing, and deceased lived on the west side of the railroad track 
about 40 or 50 yards from the public road. On the 21st of April, 1905, at 
about 2 o'clock in the afternoon, the deceased started over the crossing on bis 
wny to the post office. A slag train had been standing for some time on the 
side track north of the crossing. As deceased started across he was followed 
by hts two daughters, who were some few feet behind him. Just at that time 
a freight train was coming up approaching the crossing from the south, and 
apparently very near the crossing. The deceased crossed swiftly in front of 
it and approached the side track, which was some eight or nine feet from the 
main line on which the freight train came from the south. As deceased 
stepped upon the side track he was struclt by some cars detached from the 
.slag train, consisting of a caboose and one or two slag cars which were being 
"kicked" over the crossing. Deceased was struck, knocked down, dragged for 
some distance, and killed. 

Ali the évidence seems to show that the deceased did not see the approach- 
ing loose cars before they struck him. So far as the évidence shows, there 
was no one upon the detached cars which were being "kicked" over the crossing 
to control their movements, or to give warning of their approach, and the 
évidence in the record ail tends to show that no warning of any kind was 
given. The évidence shows that the day on which this homicide oceurred was 
strawberry shipping day at Sparta, and that quite a number of people were 
there on that business ; in some parts of the évidence it is said from 25 to 
oO, and some other witiiesses put the number at from 25 to 50. The évidence 
also shows that the crossing was used that day to an unusual extent. The 
train on which the strawborries were to be shipped was due to arrive at 
Sparta about S o'clock in the afternoon, a short time after the homicide oc- 
eurred- 
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There was an amendment to plaintiff's déclaration whieJi alleged that the 
défendant"* agents and servants "wantonly ran one of said cars against 
plaintiff's intestate and thereby caused his death." The défendant pleaded 
contributory négligence in several forms, some of the pleas being npon the 
ground that the deceased was standing on the track at the crossing at the 
time he was strieken. There was a demurrer to the plea of contributory nég- 
ligence on the ground that it was no answer to paragraph C of the amended 
déclaration, which charged wantonness, and the demurrer was sustained. The 
case went to the jury, and upon the conclusion of plaintiff's évidence, embody- 
ing Rubstantially what has been briefly stated above, the court directed a 
verdict in favor of the défendant, and this action of the court is asslgned 
as error. 

D. M. Powell, Edward M. Robinson, and John W. McAlpine, for 
plaintiff in error. 

Gregory L. Smith and Harry T. Smith, for défendant in error. 

Before FARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge, after stating the facts, delivered the 
opinion of the court, as foUows : 

We think that this cause should hâve been submitted to the jury. 
We are not sure, under ail the facts and circumstances connected with 
the case as brought out by the plaintiff's évidence, that it should not 
hâve gone to the jury upon the question of négligence and contributory 
négligence, without référence to a further view of it, which is thought 
to be controlling. The learned judge who tried this case in the Circuit 
Court had sustained a demurrer to the pleas of contributory négligence 
in so far as thèse pleas operated against paragraph C of the amended 
déclaration, which charged that the act of the defendant's servants 
and agents in kicking the cars over a public crossing without any one 
to control their movements or to give warning of their approach was 
wanton. The effect of this was to hold that contributory négligence 
— that is, ordinary négligence — was no bar to wanton or willful mis- 
conduct. We agrée with this view of the law, and we think it also re- 
quired the submission of the case to the jury upon the question as to 
whether the acts of defendant's employés, in sending thèse cars over 
the crossing in the way they did, was wanton and willful, in that it 
was done in total disregard of the safety of persons using the crossing. 

The law with référence to wanton and willful misconduct on the 
part of a défendant, and contributory négligence on the part of the 
plaintiff, was stated by this court (Judge Pardee dissenting), in McGhee 
V. Campbell, 42 C. C. A. 94, 101 Fed. 936, as foUows : 

"There is another view of this case that shows the court did not err in re- 
fusing to direct a verdict for the défendants. The chief reason urged why the 
case should hâve been taken from the jury is that the plaintifï's intestate was 
guilty of contributory négligence. This reason, if well founded on fact, does 
not meet the entire case on trial, because in some of the counts the défendants 
were charged with committing the act complained of wantonly, recklessly, and 
negligently. To thèse counts the défense of contributory négligence was not 
good. They were at issue only on the plea of not guilty. In cases where the 
injury is wanton or willful, the doctrine of contributory négligence has no ap- 
plication. A demurrer was properly sustained to such plea to thèse counts. 
Now, If there was évidence before the jury tending to prove the allégation of 
thèse counts, and to show that the acts complained of were committed wan- 
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tonly and recklessly, then the case could not proporly be taken from tbe jury 
even if the évidence, admitted under tlie pleas to tlie otlier couiits cliarpins 
simple négligence, as matter of law had shown contributory négligence. It is 
elear that one wlio commits a wrong willfully caniiot défend by saying that 
the injured person was guilty of négligence. Cooley, Torts (2d Ed.) p. 810; 
Beach, Contrib. Neg. (2d Ed.) § G4 ; Itailroad Co. v. Marlœe, 103 Ala. ICO, 15 
South. 511, 49 Am. St. Rep. 21. The évidence, vi-e think, to say the least. 
tended to show wanton négligence, or reclvless indifférence to the pr(ibal)le 
conséquences of the acts compîained of, which is construed to be the équiva- 
lent of intentional or willful." 

Judge Shelby, delivering- the opinion of the court in that case, also 
quotas from Electric Co. v. Bowers, 110 Ala. 328, 331, 20 South. 345, 
346, this language : 

"To constitute a willftil injm-y, there must be a design, purpose, intent to do 
wrong and inflict injur,y. Tlien tiiere is that reckless indifférence or disrcgard 
of the natural or probable conséquences of doiiig an act, or omission of an 
aet, designated, whether accurately or not, in our décisions, as 'wanton négli- 
gence,' to wliich is iniputed tiie sanie degree of culpability, and held to be 
équivalent to willful injury. A purjiose or intent to injure is not an ingrédient 
of wanton négligence. Where either of tliose exist, if damage ensues, the in- 
jury is willful. In wanton négligence, the parly doing the act or failing to 
act is conscious of bis conduct, and, without having the intent to injure, is 
conscious, from his knowledge of existing circumstances and conditions, that 
his conduct will likely or probably resuit in injury. Thèse are the distinc- 
tions between simple négligence, willful injury, and that wanton négligence 
which is the équivalent of willful iujury, drawn and applied iu our décisions." 

He also quotes from Railroad Co. v. Hill, 90 Ala. 71, 80, 8 South. 
90, 92, 9 L. R. A. 442, 24 Am. St. Rep. 7G4, to this effect : 

"We are satisfled that it tended to sliow a condition of the traek not to 
know and remedy which was such gross négligence on the part of tlie company 
as implled reeklessness and wantonness; such indifférence to the probable 
conséquences of its continuai use as is the équivalent of intentional wrong, 
or a willingness to i^iflict the injuries compîained of." 

He also cites to the same eftect from Railroad Co. v. Alarkee, 103 
Ala. 160, 15 South. '511, 49 Am. St. Rep. 21, and Railroad Co. v. Orr, 
121 Ala. 499, 26 South. 35. 

Thèse Alabama décisions, if based on a statute of Alabama, would 
be controlling ; ' and even if not based on a statute, would be highly 
persuasive authority in any L'nited States court held in that state. 
The cases hold substantially on the question involved hère that reckless 
disregard of what may be the probable conséquences of an act calcu- 
lated to cause injury is wanton négligence, and is the équivalent of 
willful misconduct. This doctrine seems to us to be entirely sound. 
To throw; cars over a public crossing likely to be used by pedestrians 
or vehicles at any time, without any one to control their movements 
or to give warning of their approach, is certainly reprehensible, and 
might, or might not, be found by the jury, according to the circumstan- 
ces surrounding the particular case, such a total disregard of the safe- 
ty of others as that it would amount to wanton and willful misconduct. 

The practice of making tiying switches, which we understand em- 
braces what is hère called "'kicking" cars over public crossings, is 
discussed by Beach on Contributory Négligence (3d Ed.) § 217, citing 
a large number of authorities supporting the text, as follows: 
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"The method of switehing known as mnkiug a 'runiiiug' or 'flying' switch 
is constantly a fruitful source of accident to persons walking or being upon 
the tracks. It consists in detacliing tlie portion of tlie train to be switcbed 
ofî while the cars are in motion, the lorepart of the train advancing witii 
increased speed, while the rear portion, proceeding more slowly, is, at the prop- 
er time, switcbed olï upon the desired track ; or the eugine may push forward 
a car or part of a train with considérable speed, and then, giving It a strong 
propulsion, send it ofC alone on the desired switeb. This practice, in many 
courts, is condemned as négligent, eveu towards trespassers. And when the 
cars are sulïered to run over a crossing, after being detachod froni the train, 
in making a tlying switch, \vherel)y travelers are injured, it is held negligene<' 
of an aggravated nature, and the iJractice is not unfreauently sharply de- 
nounced by the judges." 

As there must be another trial of this case, it would be improper for 
the court to express any further opinion of the facts than is necessary 
to State the views entertained on the questions controlhng it. The de- 
fendant's évidence may change materialiy the aspect of the case, but in 
our opinion the plaintiff's évidence, as shown by this record, entitled 
her to go to the jury. 

The judgment of the court below is reversed, with directions to 
grant a new trial. 

PARDEE, Circuit Judge, does not concur. 



In re A. B. BAXTER & CO. 

In re BLITCII (two cases). 

(Circuit Court of Appeals, Second Circuit. January 9, 1907.) 

Nos. 104, 107, 242. 

1. Gaming— "Wageeixg Teans.vctions— Sales roK Future Deliveky. 

A transaction by which property is bought and sold for future delivery. 
and which is legitimate on its face, cannot be held void as a wagering 
contract because one of the parties understood and nieant it to be so, but 
the proof must go further and show that such understandlng was mutual. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 24, Gaming, § 22.] 

2. Same— Transactions with Bucket Siiop— Ukdekstanding of Parties. 

The probability that an intelligent and experienced business man who 
enters upon a course of spéculative dealings with a bucket shop does so 
with the understandlng that the purchases or sales are to be mercly color- 
able is so strong as to aniount to a presumption of fact, which is not 
overcome by bis testimony to the contrary given in bis own interest, nor 
by a récital in confirmation slips given on receipt of the orders that actual 
delivery was in ail cases understood, which in itself iridicated that it was 
inserted for some ulterior purpose. 

Pétition to Review Order of, and Appeal from, the District Court of 
the United States for the Southern District of New York. 

F. M. Czaki and Fried & Czaki, for petitioner. 
J. J. Adams, for bankrupt. 

Before WAEEACE, EACOMBE, and TOWNSEND, Circuit 
Judges. 
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PER CURIAM. The executors of Blitch and the alleged banknipt 
hâve each appealed from an order of the court below allowing the 
claim of BHtch as a creditor, and adjudging the amount at $11,346. 
It is insisted on the part of the alleged bankrupt that the çlaim should 
hâve been disallowed in its entirety, and in behalf of the executors that 
a considerably larger sum should hâve been adjudged owing. The 
District Court referred it to a spécial commissioner to take the évidence 
in respect to the claim and report to the court with his opinion. The 
case presented is this: 

Baxter & Co. was a New York corporation having its principal 
place of business in New York City, and having also branch offices in 
varions parts of the country, including one at Savannah, Ga. Its os- 
tensible business was that of a broker in the business of buying and sell- 
ing securities and produce, but its real business was that of a "bucket 
shop," dealing with customers who deposited small margins and specu- 
lated Upon the fluctations in the market priées. It received orders and 
purported to exécute them at the market price, and credited or charged 
the accountof the customer accordingly; but it executed the orders on- 
ly upon its books. Thèse orders were sent bv wire from the office at 
which they were received to the principal office, and a confirmation 
slip was delivered to the customer, signed by Baxter & Co. Thèse 
slips contained this clause : 

"We receive no orders except with the understanding that the actual deliv- 
ery of property boiight or sold is in ail cases contemplated and uuderstood. 
It is further understood and agreed that on ail marginal business the right is 
reserved to close transactions when the marlîet value indicates an iusuffleiency 
of margin in our hands to prevent loss to us, without notice and at public or 
private sale." 

Blitch resided in Georgia, and in January, 1903, opened a spéculative 
account with Gray, the agent of Baxter & Co., at its branch office in 
Savannah, For three years previously he had had a spéculative ac- 
count with Murphy & Co., a concern carrying on a bucket shop at Sa- 
vannah. He was a merchant, doing a business of forty or fifty thou- 
sand dollars a year, and postmaster of the village in which he lived. 
Between January and August 7th, Blitch gave the Savannah office 
tiumerous orders to buy and sell cotton, and some to buy mining shares, 
and received for each order a confirmation slip such as has been refer- 
red to. On the 7th day of August, 1903, a number of thèse orders 
were outstanding. The value of the property, at the market priées 
represented by the orders to purchase, was nearly $120,000, and of the 
property represented by his orders to sell was about $40,000. At the 
market priées, on the opening of business of that day, there would hâve 
been a margin in his favor of about $1,000. There was much fluctua- 
tion in the cotton market, and his orders were most of them for the pur- 
chase or sale of cotton for future delivery. He was informed by Gray 
that his account needed additional margin by four or five hundred dol- 
lars, and thereupon he gave Gray a check, and a note payable in the 
future, amounting together to $476.81, and received a receipt therefor. 
August lOth he was notified by Gray that he could not use the note, 
and more margin must be put up at once "or he (Gray) should bave 
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to hedge the trades in September cotton and in Amalgamated Copper." 
Blitch protested, but shortly after the market opened Baxter & Co. 
closed some of the orders by a nominal sale of the September cotton 
and the shares of Amalgamated Copper. August 18th it closed the 
rest of the orders except one for the purchase of 50,000 pounds of ribs, 
and on September Ist it closed the order for ribs. Baxter & Co. duly 
notified Blitch of the closing of his orders at the respective times there- 
of. The market advanced subsequently, so that within the next 30 days 
Blitch could hâve reaHzed a large profit on his orders to purchase. 

The spécial commissioner found as facts that Gray had received the 
note given by Blitch as so much cash, and that at the time Baxter & Co. 
closed the orders Blitch's customary margin was not exhausted. He 
also made the f ollowing findings : 

"The évidence forces me to the conclusiou that Mr. Blitch never expeeted 
to reeeive and pay for the merehandise that he purchased, or to dellver the 
merehandise he sold, but that his intention in each instance was to settle on 
différences. With much doubt I find as a faet that Baxter & Oo. had rep- 
resented to him that in every instance they actually executed each order he 
gave them, and that he supposed Baxter & Co. were doing a legitimate broker- 
age business and were actually carrylng for hlm the merehandise he had di- 
rected them to purchase or to sell." 

As matter of lavi^ the spécial commissioner found that the relations 
between Blitch and Baxter & Co. were the same as though the repré- 
sentations made by it to Blitch, and believed by him, had been true; 
that the acts of Baxter & Co. in closing the orders given by Blitch were 
équivalent to a conversion of the property represented by the orders to 
purchase ; and that Blitch was entitled to recover as damages the high- 
est value of the property intermediate the time of the conversion and 
a reasonable time after he had been notified thereof. He also found 
that as to the cotton and the copper stock 15 days was a reasonable 
time, and as to the ribs 30 days was a reasonable time. 

It is contended for the alleged bankrupt that no recovery should hâve 
been allowed Blitch for the conversion of the property which he had or- 
dered Baxter & Co. to purchase, because his claim is founded merely 
upon a breach of an agent's instructions in carrying out wagering con- 
tracts. If it was the understanding between Blitch and Baxter & Co. 
that their dealings would be those ordinarily carried oa between a cus- 
tomer and a bucket shop, or that Baxter & Co. would not actually ex- 
écute the orders according to the custom of brokers, so that there would 
be no future delivery of the property ordered to be purchased, the 
transactions between them were in furtherance of a mère gambling 
scheme, and a recovery could not be permitted. 

It is too well settled to need any citation of authority that contracts 
for the purchase of property to be delivered at a future day are not void 
as wager contracts merely because the property is not in existence in the 
hands of the seller and is to be subsequently acquired by him. It is 
equally well settled that a transaction which is on its face legitimate 
cannot be held void as a wagering contract by showing that one of the 
parties to it understood and meant it to be so. "The proof must go 
further and show that this understanding was mutual — that both par- 
ties so understood the transaction," Irwin v. Williar, 110 U. S. 499, 
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508, 4 Sup. Ct. 100, 28 L. Ed. 225 ; Eibb v. Allen, 149 U. S. 481, 492, 
13 Sup. Ct. 950, 37 L,. Ed. 819. As a man caiinot gamble vvith himseif, 
and there must be two parties to a wager, it is not eiiough that Blitch 
never intended or expected that the property ordered should be deliv- 
ered to him nor is it enoiigh that Baxter & Co. never expected or in- 
tended to secure such a delivery by executing the orders to purchase. 
In Farnum v. Whitman, 187 Mass. 381, 73 N. E. 473, the court used 
this language: 

"At common law, In order to render a oontract void as a wagering con- 
traçt, it must appear that botb iDarties understood and agreed, expres^sly or 
iiriïtliedl.y, to the things which constituted It as mntter of law a wagering con- 
trafet. 'ïhis does no rest on groiinds pèculiar to wagering contracts. ïhe nn- 
expressed or uneommunicated intention of. one party to a contract is not bind- 
ing uppn the other party to the contract. In order to be binding, tUe intention 
inust be common to both." 

That this is the law o£ Georgia sufficiently appears by Forsyth Mfg. 
Ce. V. Castelin, 112 Ga. 199, 37 S. E. 485, 81, Am. St. Rep. 28, where in 
an action by brokers it was contended that the transactions involved 
were deMlings in fictitiou's "futures." The court held that transactions 
of that kind were not invalid unless it appeared "that neither of the par- 
ties contefnplated an actiial delivery of the goods, and that it was the 
intention of both that there should be no actual delivery, but on the 
day fixed for delivery there should be a settlement of their différences, 
based on the market value of the goods on that day." 

This is a case where each party intended to engage in a séries of 
wagering transactions, and where it is sufficiently plain that Baxter & 
Co. understood the intentions of Blitch. The real inquir^- consequently 
is whether Blitch understood the intentions of Baxter & Go. The find- 
ing of the spécial commissioner, that Baxter & Co. had represented to 
Blitch that in every instance they actually executed the orders given 
them, was based upon the récital contained in the confirmation slips. 
But if Blitch did not rely upon thèse représentations, the fact that they 
were made is not important. Blitch was examined as a witness before 
the spécial commissioner, and his testimony indicates that he was a man 
of keen intelligence and extensive business expérience. We are unable 
to accept the conclusion of the court below, reached with "much 
doubt," that Blitch believed thèse représentations. He was an ex- 
perienced business man, and familiar with the business of speculating 
in futures. It is almost incredible that such a man should not hâve 
known that he was dèaling with a bucket shop, or that he was not 
aware of the ordinary business methods of such a concern. According 
to common understanding the bucket shop "uses the terms and out- 
ward forms of the exchanges, but differs from the exchanges in that 
there is no deliVery, and no expectation or intention to deliver or re- 
ceive securities or commodities said to be sold or purchased," (See 
Standard Dictionary.) Blitch not only testified that he was not aware 
that Baxter & Co. was operating a bucket shop, but he testified that he 
supposed that it was actually carrying the property covered by his or- 
ders. It is impossible to contradict the testimony of a witness as to his 
State of mind by direct évidence, unless he bas made impeaching state- 
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ments, and such testimony, where it is that of an. interested party, is 
entitled to but little weight if it is inconsistent with the reasonable pre- 
sumptions arising from circumstantial évidence. The probability that 
an inteUigent man who enters upon a course of spéculative dealings 
with a bucket shop does so with the understanding that the purchases 
or sales are to be merely colorable is so strong as to amount to a pre- 
sumption of fact. It is quite incredible that Blitch should hâve believ- 
ed that Baxter & Co. were "carrying," for the purposes of his spécula- 
tion, $140,000 worth of property, or the évidence of title thereto, on 
the trifling margin of 1 per cent. The récital in the confirmation slips, 
upon which it is said he relied, was pregnant with information to an 
alert business man that Baxter & Co. was not doing business legitl- 
mately. It was such an unnecessary and unusual statement as to sug- 
gest at once that it was a précaution adopted by Baxter & Co. for its 
own protection in case the validity or legality of its transactions should 
be questioned. Its présence indicated that it was inserted for some 
ulterior purpose. Central Stock & Grain Exchange v. Board of Trade, 
196 m. 396, 63 N. E. 740 ; Weare Commission Co. v. The, People, 205 
111. 528, 70 N. E. 1076. "Hère are the very clausulae inconsuetae point- 
ed out in Twyne"s Case as the sure badges of that which they are in- 
tended to hide." Taylor v. Tavlor, 8 How. (U. S.) 205, 12 L,. Ed. 
1040. 

We are unable to doubt that each party understood the other, and 
that the implied understanding between them was, at the inception of 
and throughout their dealings, that their transactions should be those 
of the ordinary kind between customer and bucket shop proprietor. 
The courts ought not to indulge in any violent or improbable inferences 
from the facts to assist either of the parties to such dealings, or to 
difïerentiate their dealings from ordinary gambling transactions. 

Thèse conclusions render it unnecessary to consider any of the ques- 
tions as to the amount of the recovery presented by the appeal of either 
party. 

The order is reversed, with instructions to the court below to disal- 
low the claim. 



In re A. B. BAXTKR & CO. (two cases). In re WIIIïTAKER. In re 

JOSEPH. 

(Circuit Court of Appeals, Second Circuit. January 7, 1907.) 

Nos. 106, 240, 108, 241. 

Pbincipal and Agent — Evidence to Establish Relation — Transactions Be- 
tween Bucket Shops. 

Tlie transactions between two concerns engnged in business as broliers 
or bucliet sliops, one located in New Yorlc and tlie otlier in Atlanta, Ga., 
held not such as to creatc ttie relation of principal and agent between 
tliem, but merely that of correspondents. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Principal and 
Agent, § 41.] 

Pétition to Review Order of, and Appeal from, the District Court 
of the United States for the Southern District of New York. 
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J. J. Adams, for petitioner. F. M. Czaki and Fried & Czaki, for 
respondent. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The appeal in this case présents the question 
whether the firm of Houser & Co. was the agent of the alleged bank- 
rupt at Atlanta in soHciting orders to be executed by Baxter & Co. 
at New York for the purchase and sale of stocks and products. Up- 
on a State of facts similar in ail essential particulars, it was decided in 
Municipal Telegraph & Stock Co. v. Ward, 138 Fed. 1006, 70 C. C. 
A. 384, that the relation of principal and agent did not exist. That 
décision is controlling in this court as an authority, and an independ- 
ent examination of the question is unnecessary. It is proper to say, 
however, that there are two cases to the same effect decided in the 
appellate branch of the New York Suprême Court, viz, : Holman v. 
Goslin, 103 App. Div. 606, 93 N. Y. Supp. 126, and Willard v. White. 
56 Hun, 581, 10 N. Y. Supp. 170. Smith v. New York Stock & 
Clearing House Co., 35 N. Y. Supp. 361, relied on as a décision to the 
contrary, is differentiated from the other décisions in the very im- 
portant fact that the "correspondent" deposited ail moneys received 
by him as margins and commissions in the bank account of the cor- 
poration, and also in the fact that the corporation had arranged 
directly to protect the customers of the correspondent from loss of 
margin or profits in their dealings with him. 

It follows that the court below erred in allowing the claim of Whit- 
taker. 

The order is reversed, with costs. 



UNITED STATES v. PARK & TILFORD. 

(Circuit Court of Appeals, Second Circuit January 7, 1G07.) 

No. 83 (4,075). 

CUSTOMS DUTIES— TJNTÎSUAL COVEEINGS— ADDmONAI, DtITT. 

Under Customs xVdministrative Act June 10, 1890, c. 407, § 19, 2G Stat. 
139 [U. S. Comp. St. 1901, p. 1924], tlie "additional duty" provided tliere- 
iu for unusual coverings used "otlierwise tlian in the bona fide transporta- 
tiou" of tlieir contents to the United States, is not a substitute for the usuai 
duty on coverings which accrues by including their cost in the dutiable 
value of their contents, as also provided in said section ; but both duties 
should be imposed, the latter because the coverings subserve a use In 
transportation, and the former because they subserve an additional use 
after transportation. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 15, Customs Duties, 
§ 20.J 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York (142 Fed. 203), affirming a 
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décision of the Board of General Appraisers (G. A. 6,111 [T. D. 26,- 
608]), which reversed the action of the Collector of the Port of New 
York in assessing certain imported merchandise under the Tariff Act 
of 1897. Act July 24, 1897, c. 11, 30 Stat. 151 [U. S. Comp. St. 1901, 
p. 1626]. 

J. Osgood Nichols and Henry A. Wise, Asst. U. S. Attys. 
Edward Hartley (B. A. Levett, of counsel), for importers. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. The articles in question are wooden 
boxes or cabinets containing cigars. They are more elaborate and 
ornamental than the ordinary cigar box of commerce, and it is undis- 
puted that they are unusual coverings, designed, not only for the 
transportation of the cigars packed in them, but also for the purpose 
of enhancing their attractiveness when exposed for sale, and supplying 
a pleasing réceptacle to contain them. The appraised value of the 
cabinets was $5 each, and they were invoiced as "sample cases" con- 
taining cigars. The customs officers included the value of the cabinets 
in determining the actual market value of the cigars, upon which the 
ad valorem duty of 35 per cent, on cigars was assessed and paid. The 
collector also imposed an additional duty upon the cabinets at 35 per 
cent, ad valorem, as manufactures of wood, under paragraph 208. 
Act July 24, 1897, c. 11, § 1, Schedule D, 30 Stat. 168 [U. S. Comp. 
St. 1901, p. 1646]. It is conceded that, if imported empty, the latter 
rate of duty would be the proper one; but it is contended that the 
collector was not warranted in imposing a double duty on the cabinets. 
His action was taken under section 19 of the customs administrative 
act (Act June 10, 1890, c. 407, 26 Stat. 139 [U. S. Comp. St. 1901, 
p. 1924] ), which reads as follows: 

"Sec. 19. That whenever imported merchandise is subject to an ad valorem 
rate of duty, or to a duty based upon or regulated In any mauner by tlie value 
thereof, the duty shall be assessed upon the actual market value or Whole- 
sale priée of such merchandise as bought and sold in usual Wholesale quanti- 
ties, at the time of exportation to the TJnited States, in the principal niarkets 
of the country from whence imported, and in the condition in which such 
merchandise is there bought and sold for exportation to tlie United States, or 
consigned to the United States for sale, includhig the value of ail cartons, 
cases, crates, boxes, sacks and coverings of any kind, and ail other costs, 
charges and expenses incident to placing the merchandise in condition, pack- 
ed ready for shipment to the United States, and if there be used for covering 
or holding imported merchandise, whether dutiable or free. any uniLsual ar- 
ticle or form designed for use otherwise than in the bona fide transportation 
of such merchandise to the United States, additional duty shall be levied 
and collected upon such material or article at the rate to wliich the samp 
would be subject if separately imported. ïhat the words 'value' or 'actual 
market value' whenever used in tbis act or in any law relating to the ap- 
praisement of imported merchandise shall be construed to mean the actual 
market value or wholesale priée as defined in this section." 

The language of this section is certainly plain and unambiguous. It 
provides, first, that, whenever imported merchandise is subject to an 
ad valorem duty, the value upon which that duty is to be assessed 
shall include the value of ail cases, crates, boxes, and coverings of any 
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kind., This îs a requirement applicable to ail importations of n;' 
valorem goods. There is iiothing in this part of the section to indic;it',' 
that, under any contingency, a différent rule shall be applied in as- 
sessing the valuation of any importation of such goods. 

The section next provides that, if there be used for holding the mcr- 
chandise, whether dutiable or free, any unusual covering, additional 
duty shall be levied upon such covering at the rate to which the same 
would be subject if separately imported. If this duty is to be "addition- 
al," it would seem to be the p!ain intent of the act that the aritc'e which 
pays the "additional" duty shall also pay an initial duty. If it were in- 
tended that, in the event of an unusual covering, it should pay duty 
only at the rate to which it would be subject if imported separately, 
there would be no need to use the word "additional" at ail. It is true 
that, when the imported merchandise is free, the duty on the unusual 
covering is net properly an "additional" one, but the word exactly 
covers a case like the présent, and, unless it is to be wholly disregarded, 
should require the levy of two duties on the covering; one on such 
article as subserving a use in transportation, and the other on such 
article as subserving an additional use after the transportation. 

In the majority opinion filed by the Board of General Appraisers, 
it is not disputée! that such is the literal construction of the section; 
but they reach the conclusion that it was not the intent of Congress 
to exact a double duty. They sug^est that the literal construction 
would produce a condition répugnant to fair dealing in the administra- 
tion of customs laws ; that it has been the policy of Congress so 
to frame thèse laws as to render them the least possible burden to the 
citizen and uniform in their administration ; and that such construction 
is in conflict with the report of the commitlee of Congress in presenting 
to the House of Représentatives the bill which upon its enactment 
by Congress became this act. 

It is no uncommon occurrence, however, to find in tariff acts pro- 
visions expressly devised to accomplish some purpose other than the 
mère collection of duty. Some articles are exposed to such a rate of 
duty as will practically prohibit their importation. In some cases 
cumulative duties are provided for. Paragraph 313, Act 1897. Duty 
so high as to be characterized as pénal is sometimes exacted to put a 
stop to some undesirable practice. Thus, when imported merchandise 
was inclosed in coverings designed for use otherwise than in the bona 
fîde transportation of the merchandise, a duty of 100 per cent, was 
imposed bv the tariff act of 1883. Act March 3, 1883, c. 116, § 7, 23 Stat. 
486 [U. S. Comp. St. 1901, p. 750]. It is a fact of which the courts 
which hear customs causes will take notice that there has been much 
litigation as to the question of the usualness or bona fides of various 
"coverings," and that Congress has enacted many provisions to pre- 
vent the government from suffering loss of revenue by reason of the 
adoption of some unusual covering, designed to subserve a double pur- 
pose. It certainly would not be surprising to find that Congress had 
at last decided to accomplish this by prescribing a double duty, and we 
find nothing répugnant to fair dealing in such an enactment. In the case 
at bar, the cabinets, at 25 per cent, plus 35 per cent, pay only a little 
more than half what they would hâve paid under the act of 1883. 
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It appears, moreover, from the références to the Congressional Rec- 
ord set forth in the government's brief, that the report of the House 
committee upon which the Board of General Appraisers relied was 
made at a time when the bill did not contain any provision for "addi- 
tional" duty. It was amended to its présent shape subsequently, in 
the Senate (Cong. Rec. vol. 21, pt. 4, p. 3973), and the insertion of 
this Word "additional" during the progress of the bill through the 
législative body fairly indicates an intention to subject coverings like 
thèse to a double duty. 

The décision of the Circuit Court is reversed. 



ALASKA EXPLORATION CO. v. NORTHERN MINING & TRADING CO. 

(Circuit Court of Appeals, Ninth Circuit March 4, 1907.) 

No. 1,349. 

Vendor and Purchaseb—Deeds— Record— Notice. 

WUere a deed to an undivided interest in an Alaska mlnlng claim was 
neither witnessed by two wilnesses nor aclinowledged, as required by B. 
& C. Comp. Or. §§ 5.342, 53.Ô0, 5354, 5355, made applicable to Alaska by 
Act Cong. May 17, 1884, c. 53, § 7, 23 Stat. 24, such deed was not entitled 
to record, and bence tbe rec-ord tliereof was not constructive notice to a 
subséquent purchaser. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 48, Vendor and Pur- 
chaser, § 538.] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

S. T. Jeffreys and W. S. Wood, for plaintiff in error. 
Ira D. Morton, J. C. Campbell, W. H. Metson, Frank C. Drew, C. 
H. Oatman, and J. A. Mackenzie, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. The défendant in error sued the plaintifï in 
error and another corporation to recover possession of an undivided 
three-sixteenths of a certain mining claim in Alaska. The bill of 
exceptions shows that on the trial the plaintiff introduced évidence 
going to show that the claim was located by one Pierce Thomas, who, 
on the 4th day of October, 1902, executed to the plaintiff a deed for a 
three-sixteenths interest in the claim. The plaintiff in error sought to 
overcome that conveyance by showing that Thomas had made a pre- 
vious conveyance of the entire claim to one Kimber, under whom the 
plaintiff in error claims. 

It is not pretended that the défendant in error had any actual notice 
of such prior conveyance, but it was sought by the plaintiff in error to 
show constructive notice to it by the introduction of a certified copy 
of the record in the office of the recorder of the mining district in which 
the claim is situated of a deed from Thomas to Kimber of the entire 
claim ; it being provided, by the Alaskan statute of June 6, 1900, that 
ail records theretofore made in good faith in any regularly organized 
152 F.— 10 
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mining districts shall be public records. Carter's Ann. Codes Alaska, 
§ 16, pt. 3. The certified copy of the instrument so offered in évidence 
bears date October 7, 1898, expresses a considération of $100, purports 
to hâve been signed by Thomas, to hâve been witnessed by one Libby, 
and was recorded by the recorder of the mining district in the records 
of his office. The court below refused to admit in évidence the certified 
copy of this instrument, to which ruling the plaintifï in error reserved 
an exception. 

We think the ruling clearly right. Conceding for the purposes of 
the case, but without holding, that, under the statutes of Alaska, the 
proper office for the recording of deeds of mining claims is that of the 
recorder of the mining district in which the claim is situated, the dif- 
ficulty in the way of the plaintifï in error is that, in order for such 
a record to impart constructive notice to any one, it is essential that the 
instrument be entitled, under the law, to such recordation. 13 Cyc. 
p. <)00; Alabama Marble & S. Co. v. Chattanooga Marble & S. Co. 
(Tenn. Ch. App.) 37 S. W. 1009; Edwards v. Thom, 5 South. 707, 
25 Fia. 233 ; Keech v. Enriquez, 10 South. 91, 28 Fia. 597. 

On October 7, 1898, when it is said by the plaintifï in error Thomas 
deeded the mining claim in question to Kimber, the statute of AlasKa 
contained this provision: 

"TTi:it the gênerai Invvs of the stnte of Orefrnn now in force are herehy de- 
flarcd to be tlie hiw in saicl district so far as tlie saine ma.v be aiiplli'able and 
not In coufliLt with the provisions of thla act or the làws of the Uulted 

States." Act May 17, lb84, c. 03, | 7, 23 S ta t. 24.. 

Section 5342 of the Oregon Codes (B. & C. Comp.) provides: 

"Peeds * * • of lands or any interest therein shall be execiited In the 
présence of two witnesses, who shall subscribe their names as such. and the 
persons executiug such deeds may acknovvledge the exécution tliereof before 
any judge," etc. 

Sections 5350 and 5354 of the same Codes make provision for the 
proving and certifying of a conveyance in the absence of an acknowl- 
edginent, and by section 5355 it is provided that: 

"Every conveyance acknovifledged or proved or certified In the manner 
hereinbefore prescribed by any of the ollicers before named, may be read Ui 
évidence witliout further proof, and shall be entitled to be recorded In the 
couuty in which the lands lie." 

Sections 82, 83, 93, and 94 of part 5, c. 11, Carter's Annotated Codes 
of Alaska, are as follows : 

"Sec. 82. Execution and Acknoniedgment of Deeds. Deeds executed within 
the district, of lands or any inlerest in lands therein, shall be executed in the 
présence of two witnesses, who shall subscribe their names to the sauae as 
such : and the persons executlng such deeds may ackuowledge the exécution 
thcreof before auy judge, clerk of the district court, uotary public, or couimis- 
sioner within the district, and the oflicer takiug such acknowiedgmcnt shall 
endorse thereon a certilloate of the acknowledgment thereof and the true date 
of maliing the same uuder his hand. 

"Sec. 83. Same In States. If any deed shall be executed in any state, ter- 
ritory, or district of the United States, such deed may be executed acrcording 
to the lawa of such state, territory, or district, and the exécution thereof may 
be acknowledgred before any judge of a court of record, justice of the peace, 
or noiary public, or other othcer authorizcd by the laws of sucU state, ter- 
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ritory, or district to take ttie acknowledginent of deeds tLerein, or before 
any commissioner appointed for such purpose." 

"Sec. 93. Certifieate of proof to be endorsed on deed. Every offleer wbo 
shall take the proof of any conveyance shall endorse his certifieate tbereon, 
signed by himself on the conveyance, and in sucli certifieate sball set fortli 
tlie tliings hereinbefore required to be done, l^nown, or proved, together with 
the names of the wltnesses examined before such officer, and their places 
of résidence, and the substance of the évidence by them given. 

"Sec. 94. Deed proved may be read in évidence. Every conveyance ac- 
knovrledged or proved or certified in the nianner hereinbefore preseribed by 
any of the officers before named may be read in évidence without f i.- ther 
proof thereof, and shall be entitled to be recorded in the precinct in which the 
lands lie." 

It is clear that the certified copy of the record of the recorder of the 
mining district offered in évidence by the plaintiff in error did not 
meet thèse statutory requirements, for it showed upon its face that the 
deed that was recorded was without acknowledgment or other proof 
of its exécution, and without the signature of subscribing witnesses. 
It was therefore not entitled under the law to be recorded anywhere, 
and the mère transcription of the unauthorized paper in the record of 
the mining district was not constructive notice to any one. As has 
already been said, there was no offer of any proof to show that the de- 
fendant in error had at the time of its purchase any actual notice of 
any prior conveyance of the property by Thomas. For the reasons 
stated, there was no error in the ruHngs complained of. 

The judgment is accordingly affirmed. 



MOONEY V. CARTER. 

(Circuit Court of Appeals, Fifth Circuit. March 12, 1907. On Rehearing 
. April 17, 1907.) 

No. 1,528. 

Death— Action roit Wbongftjl Death— Contkibutoey Négligence. 

Plaintlff's intestate and another were flshing from a rovvboat anchorejî 
in the Tennessee river at night without having the white light displayed 
above the stem, as required by the rules of the supervising inspecter, 
when the beat was run down by défendants steamer which was pushing 
a barge in front. The occupants of the boat after trying to attract the 
attention of those on the steamer jumped from the boat, and plaintlff's in- 
testate was drowned. The steamer did not bave a proper lookout, but 
the master, as soon as the boat was discovered, stojjped bis vessel, but 
not in time to prevent striking the boat. Hcld, that both the steamer and 
the deceased were in fault for violating the navigation rules, and tliat the 
death being the resuit of the combined négligence, there eould be no 
recoverj' therefor under Code Ala. 1896, § 27, giviug a right of action 
for death caused by the wrongful act or négligence of another. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Death, § 25.] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Alabama. 

This is an action to recover damages for the death of one Charles J. Smith, 
under section 27 of the Code of Alabama of 1896, whieh provides an action 
for wrongful act, omission, or négligence causing death. 

The plaintiff below presented his cause of action in five several counts, each 
setting forth a difCerent theory. 
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Each count states tliat on the niglit of June 18, 1904, Charles J. Smitli, the 
intestate of défendant in error, and one Wissinger, wore sitting in a small 
skiff lit anclior iu tlip Tennessee river, opposite tlie city of llecatur, Ala., and 
tliat said Smitli and Wissinger were engaged In manipulating a trot line, 
and wliile so situated and engaged tliey were approaclied by a steanil)oat of 
tlie said James E. Mooney, and tliat said steamer was pushing a barge; tbat 
said steamer was under tïie control of one William Sellars as master thereof : 
tliat said steamer ran straiglit toward said skiff, and, notwitlistanding said 
Charles J. Smith and his companion displayed signais of their whereabouts 
and danger by swinging a lighted lantern and giviug loud cries of di stress, 
said steamer ran straight at the skiff without giving any answer or response; 
and that said Charles .T. Smith àiid his companion, being unable to change 
the location of their skiff or to lift the anehor, were forced to jump into the 
water, and that said Smith was drowned. This statement of alleged facts 
is common to ail tlie counts of the complaint. Each count goes further and 
allèges différent causes for the injury. The first count charges that the 
death of Smith resulted ffom the négligence of Sellars, as master of the 
steamer, in failiiig to hâve a proper person stationed as a lookout in a suit- 
able position on either the boat or barge. The second count was abandoned 
during the progress of the trial. The third count charges the négligence of 
Sellars after he diseovered the péril of said Smith, in that he saw the signala 
of distress displayed by said Smith and his companion. but negligently and 
wrongfully persisted in holding the steamer to the course until it struck the 
skiff ont of whicli said Smith and his companion liad just spru--g. In the 
fourth count it is chargcd that the death of Smith was caused .by the wanton- 
ness and willfullness of said Sellars as master, in that he saw the signais 
of distress displayed from the skiff, ànd knew that human beings were in the 
skiff, and could .hâve changed his course, and yet he willfuUy and wantonly 
kept the steamer in a straight course on to the skiff, necessitating the jump- 
ing tlierefrom of said Smith. The last couut charges the wrong aiid négli- 
gence of the lookout on said steamer who saw the signais in time to hâve 
had the steamer stopped had he heeded said signais, yet he ignored said sig- 
nais, and allowed the steamer to procecd until too late to prevent a collision. 

'l'he défendant below pleaded the gênerai issue to ail the counts — the coii- 
tributory négligence of Smith, in that after seeing the approachiug steamer 
he took no steps to lift or loosen the anehor of his skiff until it was too late, 
jiverring that he could hâve done so and hâve gotten out of the pat' )f the 
steamer if he had tried when he flrst saw her approach; also the contributory 
négligence of Smith in boing seated in a small skiff or rowboat in the Ten- 
nessee river on a dark night, without having a white light stationed two feef 
above the stem of the boat in which he was sitting, in violation of the rule 
of the supervising inspeetor of steamboats, approved Pebruary 8, 1809, which 
requires rowboats to carry a white light two feet above the stem of the boat ; 
and, also, the contributory négligence of Smith in jumping out of the skiff 
into the river when, if he had reinained in the skiff, he would not hâve 
been injured. 

On the trial and in due season, the défendant below requested the court 
to give numerous instructions to the jury covering ail phases of the case, 
which instructions were ail refused, and exceptions were duly taken. The 
assignmenta of error présent them soriatim. 

W. W. Callahan, for plaintiff in error. 

S. S. Pleasants and E. W. Godbey, for défendant in error. 

Before FARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

FARDEE, Circuit Judge (after stating the facts). From the view 
we take of the case, we find it only necessary to consider one assign- 
ment, to wit, the court erred in refusing the following instruction: 
"If the jury beheve the évidence tliey will find for the défendant." 



MOONEY V. CARTER. 149 

Counsel for défendant in error, after a short statement, begin thcir 
brief with the proposition: "We submit that on the undisputed évi- 
dence the défendant in error was entitled to the gênerai affirmative 
cliarge." As the défendant below requested the affirmative charge for 
the défendant, and the counsel for the plaintiff below insist in this court 
that the affirmative charge should bave been given for the plaintif!' 
below, it secms that there cannot be much dispute of fact in the case 
"to deflect or control the questions of law." Sec Beuttell v. Magone, 
157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654. 

We bave carefully read the évidence ail brought up in the transcript, 
and we conclude that the steamer was guilty of négligence in not hav- 
ing a proper and sufficient lookout. The Ottawa. 3 Wall. 36S, 18 L. Ed. 
165; The Genesee Chief, 12 How. 443, 13 L. Ed. 1058; St. John v. 
Paine, 10 How. 567, 13 L. Ed. 537: Manhasset (D. C.) 34 Eed. 408; 
St. Nicholas (D. C.) 49 Eed. 679 ; Geo. W. Childs (D. C.) 67 Eed, 370. 
We also conclude that the failure of Smith and bis companion, wdien 
on a dark night in a rowboat anchored in the channel of the Tennessee 
river, to carry a white light two feet above the stem of the boat, as 
reqttired by the rules of the supervising inspecter of steamboats, ap- 
proved February 8. 1899, was négligence. Belden v. Chase, 150 U. S. 
698, 14 Snp. Ct 264, 37 L. Ed.' 1218. 

It is possible that if the steamer had had a vigilant and sufficient 
lookout, the location of Smith and his companion in the rowboat might 
bave been discovered in time to hâve prevented injury. It is equally 
possible that if Smith and his companion had carried the régulation 
light two feet above the stem of the rowboat the inefficient look- 
out on the steamer would bave seen the same in time to bave avoided 
the injury. But thèse are conjectures. The actual case is that both the 
steamer and Smtih were in fault, and the deaih of Smith was the resuit 
of the combined négligence. 

There is no sufficient évidence to support the spécifie allégation 
of the third count that after Sellars had discovered the péril of Smith 
and saw signais of distress displayed, be negligently persisted in hold- 
ing the steamer to her course. The proof is undisputed that as soon 
as Sellars was warned of the position of the skifï, be stopped the 
steamer, and to such purpose that the life of Smith's companion was 
saved, he being picked un by the steamer. Nor is there sufficient évi- 
dence to warrant any fînding that the master of the steamer was guilty 
of any willfullness or wantonness in sailing his vessel or in failing to 
stop and change his course, when he saw or heard the signais of dis- 
tress displayed from the skiiï. 

Reversed and remanded. 

On Rehearing. 

PER CURIAM. No one of the judges who partîcïpated in the dé- 
cision of this case desiring a reargument or rehearing, the pétition for 
rehearing is denied. 
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BAETLETT et al. v. FARRELL, 

(Circuit Court of Appeals, Second Circuit. February 26, 1907.) 

No. 147. 

Masteb and Servant— Injuey to Servant— Négligence— Evidence. 

Evidence, in an action for injury to an employé eiigaged iu erecting a 
gas tank, caused by the seaffold on which lie was at worlc being tipped by 
the raising of the tank, whicti could bave been done only by the expansion 
of the gas from the beat of the sun, or by the pumping of compressed air 
into the tank, held sufHcient to go to the juiy on the questions whether 
it was raised by the pumping of compressed air, and, if so, whether it 
was négligence to do so without warning. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Error to the Circuit Court of the United States for the Eastern Dis- 
trict of New York to review a judgment entered on the verdict of a 
jury in favor of the plaintiflf, for $4,600, for injuries received by him 
while in the employ of the défendants. 

J. N. Tuttle and Frederick W. CatUn, for plaintiflF in error. 

M. J. France and George V. S. Williams, for défendants in error. 

Before EACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The plaintiff, while in the employ of the de- 
fendants, received injuries by falling from a seaffold while at work 
as a riveter on the frame work of a large gas tank which he, with other 
workmen, was engaged in erecting. The seaffold was constructed in 
the usual manner, but the plaintiff contends that the défendants were 
négligent in causing the tank to be raised, while the men were at 
work, without warning or opportunity to escape. The raising of the 
tank lifted the ends of the timbers on which the seaffold rested, caus- 
ing it to tip so that one of the planks on which the plaintiff stood 
slipped off. 

The case was sent to the jury to say whether the défendants were 
guilty of négligence in causing the tank to be raised without warn- 
ing to the plaintiff. The défendants contended that the court should 
hâve directed a verdict in their favor. 

The following propositions are established by the proof : 

First. The plaintiff was injured by reason of the tipping of the 
seaffold. 

Second. The seaffold could be tipped, in the manner described, 
only by raising the tank. 

Third. The tank could be raised either by the natural beat of the 
sun or by pumping compressed air in, and in no other way. 

Which of the two caused the tank to rise ? 

This was a question of fact, and, although the testimony was cir- 
cumstantial in character and depended largely upon presumptions, 
we think sufficient was shown to justify its submission to the jury. 

The plaintiff, who had been working on the tank for ten days prior 
to the accident, testified that he never knew the tank to be raised or 
lowered before, except after notice given to the workmen to take in 
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tlieir scaffolds. No notice was given on this occasion and he did not 
know that the tank was rising. He was stepping from the left side 
of the scaffold f'acing outward to the right when it fell. The planks 
were not nailed but were simply laid one on another. 

Struck, a witness who was présent at the time, noticed tiiat the 
scaffold was in good condition fifteen or tvventy minutes bef orc the 
accident and was in disorder afterwards. On one side there were two, 
or more, planks missing. The tank had risen at least a foot and it 
seemed to the witness to bc rising at the time. One end of the rear 
plank had been forced back. 

When the sun is hot in the middle of the day the tank will rise 
several inches becausc of the expansion of the heated air inside, but 
not as much as a foot. 

The accident happened about 4 o'clock in the afternoon of the 14th 
of May, and, although the température on that day was not given, the 
witness testifîed that it was not a very warm day. It is a fair pre- 
sumption that as the afternoon progressed the effect of the beat on 
the tank must bave decreased. 

About fifteen minutes before the accident the witness noticed an up- 
ward movement of the tank. He said : 

"You can feel it with your foot ; a kind of buzzing ; fecl it coming up a 
lîlt, by my feet. It was goiiifr vevy slowly, you could see it wltti the naked 
■eye by watcliing tbe goose-neck. You could tell by référence to a mark that 
it would go about as fast as the long hand of a clock." 

Another witness, Hickey, who went to the scafïold immediately 
after the accident, says : 

"I saw the scaffolds on an incline from the tank, but some were high and 
some low. That is the part next to the tank ^vas high. And then they ail 
inclined ont. * * * i saw the scaffold that Farrell fell from. There was 
two or three planks missing from it and it looked a regular wreck." 

Hickey also testified that the tank had risen from a foot to eighteen 
inches from the time he had been there before. He was away about 
an hour and twenty minutes. 

On a very warm day, if they pumped no air into the tank, it miglit 
rise, by the ordinary beat, three, or four, or five inches, "but in the 
afternoon, after the beat of the day had passed, it would bc lowering 
naturally." 

There was other testimony to the same effect. No proof was of- 
fered by the défendants. 

The court instructed the jury that if they found that the accident 
was caused by the ordinary daily rise and fall of the tank the verdict 
must be for the défendants, the risk being one which v^^as assumed 
by the plaintiff. H, on the contrary, the tank was raised up beyond the 
natural daily rise and fall, then it was for the jury to say whether 
the défendants were négligent in not giving the plaintiff warning. 

The question is not whether the testimony is sufïicient to convince 
us of the défendants' fault, but whether the trial court would hâve 
been justified in saying that there was no évidence to be submitted to 
the jury. It cannot be denied that the proof of négligence was meager, 
unsatisfactory and circumstantial, and yet, we are unable to say that 
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the jury inight not properly draw therefrom the inference that the 
défendants were at fault. The testimony leaves little doubt that the 
accident was caused by the raising of the tank. As before stated it 
co'uld hâve been raised in one of two ways only ; either by the beat of 
the siin or the pumping in of compressed air. The proof that the 
natural beat would cause a rise not to exceed five inches and that at 
four o'clock the tank would naturally be sinking instead of rising, in 
connection with the testimony that it actually rose from a foot to 
eighteen inches may, very properly, bave induced the jury to eliminate 
the natural beat theory from their calculations. This being so, the 
raising of the tank could be accounted for only upon the theory that 
air was pumped in. If air were pumped in without warning, and it 
is undisputed that no warning was given, the jury might legitimately 
hâve reached the conclusion, especially in the absence of any déniai 
or explanation, that the défendants were négligent. 
The judgment is affirmed. 



In re BROADWAY SAVINGS TRUST CO. 

(Circuit Court of Appeals, Eiglitti Circuit. March 19, 1907.) 

No. 78. 

1. BArflCRTirTCT— JUBISDICTIONAL FACT— POESUIT IN WlIICH COEPORATION IS 

En'H/vwed is Not. 

Neither the allégation nor the fact that a corporation is engagea prin- 
eipally in manufacturing, trading, printiug, puIJlishing, mining or, mer- 
cantile pursuits is jurisdictional in a proceeding in baulcruptcy. 

2. Same— Amended Petitios— Defaulting CSeditob Not Ektitled to An- 

SWEB. 

A creditor, who fails to appear or answer a pétition in hankruptcy with- 
in the time limited therefor by tlie hankruptcy hiw, thereby waives ail 
objections to subséquent ameudments thereof which do not change the 
substance of the cause of action there stated nor the extent of the relief 
there sought, and renounces hls right to contest the cause of action of 
which the original pétition gives fair notice. 
(Syllabus by the Court.) 

On Pétition for Review. 

S. W. Fordyce Jr., and Tyrrell Williams, for petitioner. 

Stanley D. Pearce (Lee W. Grant, on the brief), for respondent. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

Sz\NBORN, Circuit Judge. On July 37, 1906, three creditors filed 
a pétition in the court below for the adjudication of the St. Louis Safe 
& Desk Company a bankrupt, but failed to allège that it was engaged 
principally in manufacturing, trading, printing, pubhshing, mining, or 
mercantile pursuits. Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat. 
547 [U. S. Comp. St. 1901, p. 3423], as amended bv act Feb. 5, 1903, 
c. 487, § 3, 32 Stat. 797 [U. S. Comp. St. Supp. 1905, p. 683]. On 
August 20, 1906, they filed an amended pétition which remedied this 
defect, the desk company filed an answer vi'hich admitted the aver- 
ments of the latter pétition, and the desk company was adjudged a 
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bankrupt. The last day for filing pleadings in response to the original 
pétition was August 16, 1906, and on the next day the clerk made the 
formai order of référence of the pétition to the référée, who took no 
action upon it. On August 23, 1906, the court adjourned and did not 
sit again until September 10, 1906, when the Broadway Savings Trust 
Company, a créditer of the desk company, which had not before ap- 
peared in the proceeding, filed a pétition in the court below for the 
vacation of the adjudication and for leave to answer the amended péti- 
tion, on the ground that the adjudication was made on the same day 
that the amended pétition was filed, so that the Broadway Company and 
ihe other creditors of the desk company had no opportunity to appear 
and plead to it. On September 17, 1906, this pétition was denied, and 
on October 1, 1906, the Broadway Company filed a pétition to revise 
this order. 

The original pétition was demurrable and amendable. 1 Stat. 91, 
c. 20, § 32 [U. S. Comp. St. 1901, p. 696, § 954] ; In re Plymouth 
Cordage Co., 135 Fed. 1000, 1003, 68 C. C. A. 434, 437. 

The contention of counsel for the petitioner that the omitted al- 
légation, or the fact that the desk company was engaged principally 
in one of the pursuits which subjected it to the adjudication, was juris- 
dictional, has received deliberate and studious considération, and our 
conclusion, the reasons for it, and authorities in support of it may be 
found in our opinion in Re First National Bank of Belle Fourche, 
which is filed herewith.^ Our judgment is that neither the allégation 
nor the fact was jurisdictional, because neither conditioned the power 
of the court to hear the cause and décide every issue in it between the 
parties. It had the same jurisdiction of the cause and of the parties, and 
the same power to détermine the issues between them, whether the 
desk company was or was not engaged in one of the pursuits mentioned 
in section 4b of the bankruptcy law. The only différence the décision 
of that issue made was that if it was so engaged the court should hâve 
given judgment for the petitioners, and if it was not so occupied it 
should hâve refused to adjudicate the desk company a bankrupt. 

The only remaining question is, was it error for the court below to ad- 
judge the desk company a bankrupt upon the amended pétition without 
notice to or time for creditors who had defaulted to appear or answer 
it? A proceeding in bankruptcy is a proceeding in equity, and the rules 
and practice in equity prevail in its conduct as far as they are con- 
sonant with the speedy administration of justice which it prescribes. 
Parties who hâve appeared in a suit in equity or in bankruptcy are 
entitled to a reasonable time to demur or answer an amended plead- 
ing of their adversary. Lockman v. Lang, 132 Fed. 1, 6, 65 C. C. A. 
621, 626; Files v. Brown, 124 Fed. 133, 142, 59 C. C. A. 403, 412 
Nelson v. Eaton, 13 C. C. A, 523, 525, 66 Fed. 376, 378 ; Davis v 
Davis, 63 Miss. 818; Fisher v. Simon, 14 C. C. A. 443, 67 Fed. 387 
French v. Hay, 89 U. S. 338, 246, 22 L. Ed. 799; Blythe v. Hinckley 
(C. C.) 84 Fed. 228, 242. But the filing of an amended pétition is 
not the commencement of a new suit, unless it states a new cause of 
action or seeks more extensive relief or brings in new parties. It is 
the continuance of the same suit, and it does not necessitate the issue 
of a new subpœna to parties already before the court in equity. Cun- 

1 152 Fed. 64. 
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ningham v. Pell, 6 Paige (N. Y.) 657. The fédéral courts sitting in 
equity always hâve the power to permit amendments of the pleadings 
to conform them to the proof, even after the hearing. The Trémolo 
Patent, 90 U. S. 518, 527, 23 L. Ed. 97; Neale v. Neale, 9 Wall. 1, 
9, 19 L. Ed. 590. 

If the Broadway Company had appeared or answered the original 
pétition, it would bave preserved its right to notice of subséquent pro- 
ceedings and to answer any amended pétition that might hâve been 
subsequently filed. But it was not the défendant in this suit. It was 
not required to be, and was not subpœnaed to answer the pétition. 
The bankruptcy law gave it and ail other creditors in its situation the 
option to appear and answer the pétition during a time limited, or to 
refuse to do so. It elected to renounce this privilège, to waive this 
right. It made no appearance and filed no answer. Nevertheless, if 
the substance of the cause of action stated in the original pétition had 
been radically changed b}^ the subséquent amended pétition, if more 
extensive relief had been sought and secured thereby, so that the origi- 
nal pétition failed to constitute fair notice of the adjudication actually 
obtained, the Broadway Company and other creditors might hâve had 
the right in equity to an opportunity to answer the second pétition. 
McClenny v. Ward, 80 Ala. 243; Fogg v. Merrill, 74 Me. 523, 526. 
But the adjudication rendered was the exact relief sought in the original 
pétition, and it was founded upon the cause of action substantially, 
but defectively, there stated. The Broadway Company had as complète 
a notice by the original pétition of the cause of action which the petition- 
ers presented and of the relief which they sought as it could bave receiv- 
ed from the amended pétition. It was not ignorant of the law, and it 
knew that the original pétition was amendable. By its failure to appear 
or answer, it waived its right to contest the cause of action there sub- 
stantially stated, and ail objections to subséquent amendments of that 
statement which did not change its character nor the extent of the relief 
it sought. Our conclusion is that a creditor who fails to appear or 
answer a pétition in bankruptcy within the time limited therefor by 
the bankruptcy law thereby waives aîl objections to subséquent amend- 
ments thereto which do not change the substance of the cause of action 
there stated nor the extent of the relief there sought, and renounces 
his right to contest the cause of action of which the original pétition 
gives him fair notice. 

The court below committed no error either in its adjudication of 
the desk company a bankrupt immediately upon the filing of the 
amended pétition, or in its subséquent refusai to vacate that adjudica- 
tion. The pétition is accordingly dismissed upon the merits. 

No opinion has been formed or is intimated upon the questions pre- 
sented by the motion to dismiss on the ground that the pétition was 
not filed in time, because our opinion upon the merits has rendered it 
unnecessary to décide thèse questions. 
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FRANCIS V. UNITED STATES. 
(Circuit Court of Appeals, ïhird Circuit. March 12, 1907.) 

No. 49. 

1. PosT OrriCE— Wrongful Use— Soheme to Defbaud— Sepabate Défenses. 

Eev. St. § 5480 [U. S. Comp. St 1901, p. 3(ii>7], provides tbat if auy per- 
son having devised or intended to devise any sclieme or artifice to defraud, 
to be etfected by correspondence, shall in and for executing sucli scheme 
or artifice, or attempting to do so, place or cause to be placed auy letter 
in any post ofiice, or shall take or reçoive any sucli therefrom, he stiall, 
on conviction, be punished, etc. Held, tliat each mailing or taking from 
tlie post office o£ a letter pursuaut to a scbeine to detraud coustituted a 
separate offense under sucli section. 

2. CONSPIBAOT— SEPAEATE OFFENSES. 

Kev. st. § 5480 [U. S. Oomp. St. 1901, p. 3697], prohibits the mailing 
or taking from the post office of a letter pursuant to a scheme to defraud, 
and section 5440 [U. S. Comp. St. 1901, p. 3676] déclares that if two or 
more persons conspire to commit any offense against the United States, 
and one or more of such persons do any aet to effect the objeot of such 
conspiracy, ail the parties to the conspiracy shali be liable, etc. Held, 
that where accused and others conspired to further a scheme to defraud 
through the Post Office Department, each overt act of mailing a letter 
pursuant to such scheme or withdravying a letter from the post office vi^ar- 
ranted a charge of conspiracy to commit such offense, so that an indict- 
nient therefor would not shield from a subséquent Indictment for another 
conspiracy of the same person to commit another and additioual offense, 
though of the same kind. 

3. Ceiminal Law— Evidence— Withdbawal. 

Where the court in its charge directed the jury to leave out of ail con- 
sidération a certaiji conversation admitted in évidence, such direction was 
équivalent to striking out the testimony, and cured any error In its ad- 
mission. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
§ 2122.] 

4. Same— Sentence — Place of Incabcebation. 

Where accused was sentenced to one year only on one of the counts of 
an indictment for conspiracy, the court bad no power to direct that such 
sentence be served in a penitentiary. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 144 Fed. 520, 

Henry J. Scott, for plaintiff in error. 
J. W. Thompson, U. S. Atty. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is a writ of error sued out by 
Stanley Francis to the District Court for the Eastern District of Penn- 
sylvania. In that court Francis was indicted with others under Rev. St. 
§ 5440 [U. S. Comp. St. 1901, p. 3676], on three indictments, each con- 
taining three counts, for conspiracy to cofnmit an offense against the 
United States prohibited by Rev. St. § 5480 [U. S. Comp. St. 1901, 
p. 3697], as amended. The allégation in substance was that Francis 
and others, composing the Storey Cotton Company, conspired to de- 
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vise a scheme to defraud persons by correspondence by indiiciiig them 
to remit funds to invest in supposed cotton spéculations, whicli spécu- 
lations had in fact no existence. Section 5480 provides: 

"If any person having devlsed or inteudiug to devise any scheme or arti- 
fice to defraud * * * to be elïected elther by opening or intendiiig to 
open correspondence * «= * ghall, in and for executing such scheme or 
artifice or attemptiiig to do so, place or cause to he placed any letter 
* * * in any post office * * * or shall take or receive any such there- 
from * * * such person so misusing the Post Office Establishment, shall, 
on conviction, be punishable," etc. 

And section 5440 : 

"If tvi'o or more persons conspire elther to commit any offense agaînst 
tie United States or * * * and one or more of sucli persons do any act 
to effect the object of the conspiracy ail the parties to such conspiracy shall 
be llable," etc. 

On the trial the government withdrew two counts, and Francis was 
convicted on the remaining seven. The court imposed sentences tipon 
him, aggregating five years, divided as follows : Under indictment 
44, two years; on the first count of No. 46, two years, to commence 
at the expiration of sentence at No. 44; on the second count of No. 
46, one year, to commence at the expiration of the sentence on the 
first count at No. 46. The sentence was to the Eastern Penitentiary. 
Thereupon Francis sued out this writ. The questions raised under 
the various assignments may be considered under four heads, viz. : 
First, the legality of the counts under which sentence was imposed; 
second, the application of the statute of limitations ; third, the testi- 
mony of one Quinlan ; fourth, the legality of the sentences. 

With référence to the first question, it will be noted that in Re 
Henrv, 123 U. S. 373, 8 Sup. Ct. 143, 31 L. Ed. 174, followed in Re 
De Bara, 179 U. S. 330, 21 Sup. Ct. 112 (45 L. Ed. 207), it was held : 

"ïhe act (section 5480) forbids, net the gênerai use of the post office for 
the purpose of carrying out a fraudulent scheme or device, but the putting 
in the post office of a letter or packet, or the tnking out of such a letter or 
packet from the post office in furtherance of such a scheme. Kach letter 
so taken out or put in constitutes a separate and distinct violation of the 
act." 

Now the counts hère in question are each based on a letter mailed to 
a différent person. Such mailing is a separate act, and, being done in 
pursuance of a scheme to defraud, constitutes an offense under section 
5480. Such being the fact, it follows that a conspiracy to do that act 
was a conspiracy to commit an offense against the United States. 
This brings the case within the letter and spirit of section 5440, and 
warrants a charge of conspiracy to commit that particular offense. 
That act and offense constituting the basis of a conspiracy to commit 
it, it follows that an indictment therefor will not shield from indict- 
ment a conspiracy of the same person to commit another additional 
and separate offense, although of a like gênerai kind, against the 
United States. The wording and spirit of section 5440 require such 
construction to fulfill its intent. We hold, therefore, that each of the 
counts before us covers a conspiracy indictable under section 5440. 

We. are also of opinion the défendant was not entitled to an acquittai 
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by virtùe of the statute of limitations. No such question was raised 
on the trial, and where, as hère, there was a gênerai verdict, presumably 
that question was, on the évidence, decided against the défendant. 
United States v. White, 5 Cranch, 73, Fed. Cas. No. 16,676. But 
apart from that we hâve, this being a criminal case, searched the tes- 
timony, and there is no évidence to support the contention now made. 
It is true the date of the letter of a third person, which is alleged 
to constitute an overt act starting the running of the statute, was 
more than three years before indictment found, but it will be noted the 
only thing to connect the défendant with that letter and make it an 
overt act was testimony that certain pencil memoranda thereon were 
alleged to be in his handwriting. There is, however, no testimony to 
show when thèse memoranda were made, and especially that they were 
in time to make the statute a bar. Moreover, the testimony is clear 
and uncontroverted that the defendant's connection with the alleged 
conspiracy began within a time when the statute would not avail. 

We find also no ground for reversai in the testimony of Quinlan 
as to a conversation with Bradley. In its charge the court said : 

"I miglit right hère say to you, you should leave out of aiiy considération 
whatever tlie conversation relateci by Senator Hi-adley with Mr. QuiJilaii on 
the 16th day of March, after the receiver was appointed, l:)ecause it now 
apiiears there were no letters mailed after that conversation, so that you will 
not take that Into considération at ail." 

This direction was équivalent to striking out the testimonv. Penna 
Co. V. Roy, 102 U. S. 452, 26 h. Ed. 141. 

. Having disposed of thèse questions, the court was warranted in 
imposing sentence. In view, however, of the décision of the Suprême 
Court in Re Mills, 135 U. S. 263, 10 Sup. Ct. 762, 34 L. Ed. 107, we 
are of opinion the sentence of one year to the penitentiary on the second 
count of No. 46 was illégal. With that exception the judgment will 
be affirmed, and in pursuance of power vested in this court (Ballew 
v. United States, 160 U. S. 200, 16 Sup. Ct. 263, 40 L. Ed. 388), the 
record will be remitted with directions to the court to enforce sentence 
on indictment No. 44 and the fîrst count of No. 46. 



UNITED STATI'^S v. YEE GEE YOU, alias YEE .TIM. 

(Circuit Court of Appeals, Fourth Circuit. March 12, 1907.) 

No. 6C1. 

1. Aliexs — Déportation of Ciiinese— Evidence — Cektificate of RESinEN-cE — 
White Witness. 

Under Act Cong. May 5, 1802, c. (10. 27 Stat. 25 [U. S. Comp. St. 1001, 
p. 13191, entitled "An act to prohil)it the coming of Chinese persons into 
the United States," as amended by Act Nov. 3, 1893, c. 14, 28 Stat. 7 \V. 
S. Comp. St. 1901, p. 1321], in déportation cases the only permissible évi- 
dence of a Chinese laborer's right to be in the United States is the cer- 
tiflcate of résidence mentioned in snch législation, or, in lieu thei'eof. tos- 
tiniony showing that by reason of accident, siekuess, or other unavoidablo 
cause he was unable to procure such certiflcate, and the testimony of at 
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least one white witness that he was a résident of the United States prior 
to the registration period. 

[Ed. Note.— Citizenship of the Ohinese, see notes to Gee Pook Slng v. 
United States, 1 C. C. A. 212, and Lee- Sing Far v. United States, 35 O. C. 
A. 332.] 

2. SaME— BUKDKN DP Prooit— Merchants. 

In a proceeding to déport a Cliinaman as a Chinese laborer unlawfully 
in tlie United States, he has tlie burden o£ proving that he is a merchant, 
privileged to remain in the United States. 

3. Same— Chinese Labokers. 

Act Gong. Nov. 3, 1893, c. 14, 28 Stat. 7 [U. S. Oomp. St. 1901, p. 1321], 
amendlng Act May 5, 1892, e. 60, 27 Stat. 25 [U. S. Comp. St. 1901, p. 
1319], "to prohibit the coming of Chinese persons into the United States," 
does not restriet the meaniug of the word "laborers" as used in the prior 
acts, so as to enlarge the privileged classes. 

In Error to the District Court of the United States for the Northern 
District of West Virginia, at Wheeling. 

E. M. Showalter, Asst. U. S. Atty. 

Before GOFF and PRITCHARD, Circuit Judges, and McDOW- 
ELL, District Judge. 

GOFE, Circuit Judge. The appellee was arrested on the charge of 
being a Chinese lalDorer foiind unlawfully within the jurisdiction of the 
United States, in violation of the act of Congress approved May 5, 
1892, c. 60, 27 Stat. 25 [U. S. Comp. St. 1901, p. 1319], entitled "An 
act to prohibit the coming of Chinese persons into the United States," 
as amended by the act of November 3, 1893, c. 14, 28 Stat. 7 [U. S. 
Comp. St. 1901, p. 1321], without having the certiiîcate of résidence 
required by said act. He was given a hearing on said charge before 
a United States commissioner, and was adjudged to be unlawfully in 
the United States, and ordered to be deported in accordance with the 
provisions of said législation. From such order of déportation he 
appealed to the District Court of the United States for the Northern 
District of West Virginia, and that court on hearing of said matter 
adjudged the appellee to hâve been a résident of the United States prior 
to the enactment of the législation referred to, engaged in business as 
a merchant, and therefore lawfully entitled to be in the United States. 
Wherefore said court discharged the appellee from custody. From 
such order of discharge the United States sued eut this writ of error. 

Several assignments of error were filed, a number of which are 
immaterial and will hâve our considération only as they are involved 
in others. The évidence submitted to the court by the United States 
tended to prove that Yee Gee You is of the Chinese race; that he 
was conducting a laundry business in Wheeling, W. Va., in said 
Northern District ; that he did not hâve in his possession the certificate 
of résidence as a Chinese laborer required by law. The évidence of- 
fered by appellee was, first, his personal testimony that he was born 
in Canton, China, in 1865, and came to San Francisco, Cal., in 1880 ; 
that he worked as clerk in a store in San Franci-sco for 10 years; 
that he went to Boston, Mass., in 1890, and was there employed by 
Sam Sing, Lee Kee & Co., dealers in Chinese groceries, and that he 
purchased for $500 an interest in said firm, the capital of which was 
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$27,500, held by 55 différent partners ; that in 1898 he made an affidavit 
before a United States commissioner in Boston that he was a domiciled 
merchant, in order to enable him to visit China and then return to this 
country; that he received sùch certificate from the commissioner, and 
went to China, returning in about one year; that since then he with- 
drew from said firm a part of his investment with it, still retaining 
therein an interest valued at about $900 ; that for the three or four years 
prior to his arrest he had resided in WheeHng, where he had been en- 
gaged in the laundry business, owning his own laundry, and a portion of 
the time a part owner of a Chinese restaurant. The appellee then in- 
troduced the testimony of two Chinese witnesses, who stated that they 
were naturaHzed citizens of the United States, and that they had 
known the appellee in Boston from 1890 to 1898, and that he was a 
member of the firm of Sam Sing, Lee Kee & Ce, because they saw 
him at work in that store. Such was the évidence submitted to the 
court below. 

We note from this évidence that no certificate of résidence was ten- 
dered by the appellee, and that no excuse for such failure was offered 
as the statute permits to be donc, and also that he relied solely upon 
two witnesses to prove his résidence. That the Congress has the pow- 
er to exclude aliens from the United States will not be questioned, and 
that it also has the right to prescribe the method of procédure and the 
rules of évidence in déportation cases is clear. Under the act of May 
5, 1892, as amended by section 1 of the act of November 3, 1893, in dé- 
portation cases the only évidence of a Chinese laborer's right to be in 
the United States is the certificate of résidence mentioned in such 
législation, or, in lieu thereof, testimony showing that by reason of 
accident, sickness, or other unavoidable cause he was unable to pro- 
cure such certificate. The législation mentioned, in direct terms, re- 
quires the testimony of at least one creditable white witness to prove 
the résidence of a Chinese person in the United States prior to the 
registration period. In déportation cases it is error to ignore this pro- 
vision of the law. In the court below the appellee failed to offer the 
testimony of any white witness to prove his résidence. Appellee's 
failure in the particulars mentioned is conclusive against his right to 
remain in the United States, and compels his déportation. 

The appellant insists that the court below erred in holding that the 
appellee was shown by the évidence offered to properly belong to one 
of the privileged classes mentioned in the statute, namely, teachers, 
students, merchants, and traders — the finding of tbe court being that 
he was a merchant. The burden of proof was upon the appellee to 
show that he was a merchant within the meaning of that avocation 
as described in such statutes. It has been held that a Chinese person 
engaged in keeping a restaurant and lodging bouse is a laborer (United 
States V. Chung Ki Foon [D. C] 83 Fed. 143) ; that a Chinese person 
whose occupation was that of a laundryman is a laborer within the 
meaning of the law (In re Leung, 86 Fed. 303, 30 C. C. A. 69) ; that 
a Chinese person owning an interest in a mercantile firm, but not en- 
gaged in conducting it, who is also a cook in a restaurant of which he is 
part owner, is a laborer, and not a merchant under the acts we are 
now considering (Mar Bing Guey v. United States [D. C] 97 Fed. 
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576) ; that a Chinese person who from tlie date of his landing in this 
countrv, althoUgh he has an interest in a mercantile business, is a 
laborer (United States v. Yong Yevv [D. C] 83 Fed. 838). 

We quote vvith approval from the case of Lee Ah Yin v. United 
States, 116 Fed. 614, 54 C. C. A. 70, as follows : 

"We do not think It was the purpose of this amendatory aet to enlarge 
the limits of the privileged classes, or to restrict tlie meaning of tlio term 
'laborers' as It had been used In the treaty and in the prior acts. We think 
its purpose was not to remove any of the bars agaiust Cliinese immigration, 
but to remove doubt, and mabe deflnite and certain, as included witliin the 
désignation 'laborers,' certain occupations whlch wcre upon the border liue 
between the occupation of laborer and that of merchaut, and which in some 
aspects might be regarded as belonging to the merchant class. The occupa- 
tion of mining, taking fish for the purpose of sclling the same, peddling, op- 
erating a laundry, etc., partake of some of the characteristics of the occupa- 
tion of the merchant, and those engaged therein might in a sensé be deemed 
merchants. Evidently it was to deflne thèse spécifie occupations, and to 
déclare that persons engaged therein are not merchants, that the act was 
adopted. We find in it no évidence of an intention to enact that the word 
'laborers,' as used comprehensively in the treaty and in the prior acts, was 
thereafter to be conflued solely to manual laborers and to those who foUow 
the spécifie occupations enumerated. It is not declared that such and none 
other are to be deemed laborers. It is signiiicant that the next clause of the 
same section of the amendmemt defines the term 'merchant,' and provides 
that the term as employed therein and in the acts of which it is amendatory 
shall hâve that 'meaning and noue other.' " 

There is error in tlie judgment complained of, and the same will 
be reversed. 



CAMP BIRD, Limited, v. LARSON. 

(Circuit Court of Appeals, Eiglith Circuit. March 6, 1907.) 

No. 2,482. 

Master and Servant— Neglicence— Evidence op Change After Accident 
Inadmissible to Trove. 

B\-idence thnt after the accident tlie master repaired his machinery or 
building, or adopted a différent method of c(mdacting his business, is in- 
admissible to prove his négligence at the time of the accident. 

[Ed. Note. — For cases iii point, soe Cent. Dig. vol. 34, Master and Serv- 
ant, § 918.] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

L. F. Twitchell (Frank C. Goudy and Story & Story, on the brief), 
for plaintifï in error. 

John C. Bell (F. D. Catlin and C. L. Blake, on the brief), for de- 
fendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiff below, a servant of the 
Camp Bird, Limited, a mining corporation, was injured by the fall of 
rock from a bucket which was ascending through a runway as he was 
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mucking in the bottom of a shaft. The bucket was drawn iip through 
a runway in the corner of the shaft which was hned with plank. At 
the tunnel level, which was 220 feet above the bottom of the shaft, 
one side of this runway was open for a height of 16 feet to permit the 
introduction of timber, pipes, and other materials. Across the upper 
end of this opening there was a timber, termed a "strut," the inner 
face of which was four inches farther from the center of the runway 
than its lining below the opening, so that the runway was four inches 
wider opposite this strut than it was below the opening. The plaintiff 
was at work at the foot of this runway, and as the bucket, which had 
been fîUed with stone, was drawn up, it caught on this timber and 
spilled some of its contents upon him. The first witness called on his 
behalf was the superintendent of the mine, and his examination pro- 
ceeded in this way : 

"Q. Did you ever see the arm of that bare timber where the bucket caught 
on the l?,th of April? A. No, I didn't. 

"Q. Didn't see the arm? A. No, sir. 

"Q. Why did you hâve the opening so high? A. To swing in timber, rail, 
pipe, tools of ail kinds, I suppose, going into the bottom. 

"Q. It wasn't necessary to hâve It that high? A. Yes, should bave been 
higher. 

"Q. Haven't you shortened it materially? A. No. 

"Q . Is it in the same condition novv that it was at the time of tlie accident? 

"Mr. Twitehell: We object, as we don't see why that bas any bearing in 
the case as to condition then. 

"Mr. Bell: We don't wish to show it as an admission of the defect, or to 
show it for any other illegitimate purposes. What we désire is to show that 
they hâve not only changea or shortened It materially, but put in différent 
timber, etc. 

"The Court: I think you can ask that question. 

"To which ruling of the court, the défendant by its counsel, then and there 
duly excepted. 

"A. No, sir. 

"Q. How bas it been changed? A. I put in some short planking from the 
lower side of that timber, probably 18 inches long. 

"Q. Doesn't that go practically 18 inches lower? A. No, not on the line 
of the timber. 

"Mr. Bell: This is a small model made by the plaintiff himself. Now, this 
is what he calls the platform. Now, at the time the accident occurred, that 
timber was square there, wasn't it, about 18 feet above? A. Yes, sir. 

"Q. Now it cornes in that shape? 

"Défendant objects, if court please. 

"ïlie Court: Counsel diseiaims any purpose — 

"Mr. Bell: But we do elaim that by this vory door they ran thoir timber 
up there, and that they corne in ou the inside and bave taken ]8-inch boards 
and bave brought it that way to bave no difficulty at ail, and hâve improved 
the shaft very much. 

"Mr. Tw'itchell: Upon that part, your honor, he states that it is souglit to 
show that they improved the shaft, aud no négligence of that sort is alleged. 
Tlie ouly négligence; tliut is nllcged is the existence of this cross-piece in tin; 
original condition of the shaft. 

"The Court: You bave asked about a spécial condition. You raay ask 
that. 

"Mr. Bell: I will pass that. 

"Q. Now, give its présent condition. A. We put in timber hère on the oul- 
side. 

"Q. Back from a line of the shaft, outside the shaft entirely? A. Yes, sir. 
152 F.— 11 
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"Q. Then you took boards and you boarded from the inside of the two? 
A. No. 

"Q. How did you board it? A. Boarded it from the Inside face of that par- 
ticular timber. It came against tbe other timber." 

Evidence that after the accident the master repaired his building 
or his machinery, or adopted a différent method of conducting- his 
business, is inadmissible to prove his négligence at the time of the 
accident, because a rule that such évidence is compétent would im- 
pose a penalty upon the master for making such repairs and changes, 
would make them a confession on his part of a prior vi'rong, and 
would in that way deter him from improving his property and his 
ways. Evidence of this nature is always inadmissible because it bas 
no legitimate tendency to prove that the building, the machinery, or 
the methods were not reasonably safe and suitable for the use to v/hich 
they were applied at the time of the in jury. Railroad Co. v. Havi'- 
thorne, 144 U. S. 202, 208, 12 Sup. Ct. 591, 36 L. Ed. 405; Motey 
V. Pickle Marble & Granité Co., 20 C. C. A. 3G6, 371, 74 Fed. 155, 159 ; 
Railway Co. v. Parker, 5 C. C. A. 220, 222, 55 Fed. 595, 597. The 
réception of the évidence that after this accident the défendant put 
in short planking probably 18 inches long from the lower inside face 
of the timber, which caught the bucket so that the upper end of the 
opening took the form of an inclined plane, instead of a horizontal 
timber, as before the accident, was a clear violation of this rule of 
évidence which nécessitâtes a new trial of this action. 

The error of the admission of this testimony was not extracted by 
the charge of the court, which does not refer to it, nor by the state- 
ment of counsel for the plaintifif that they did not wish to introduce 
it as an admission of defect or for any other illegitimate purpose, es- 
pecially in view of their déclaration at the same time that they did claim 
to establish by virtue of it the fact that the défendant had taken 18- 
inch boards and had improved the shaft very much. Notwithstanding 
this statement of counsel, the fact remained that the évidence had a 
tendency to lead the jury to believe that the défendant was négligent 
before the accident, because after the accident it changed the form of 
the portion of the shaft upon which the bucket caught so that it would 
not catch it. 

Upon this ground alone, the judgment is reversed. 

The majority of the court are of the opinion that the évidence was 
sufiicient to require a submission to the jury of the issue as to the 
négligence of the company, and that it was insufKcient to show as a 
matter of law that Larson either assumed the risk or was guilty of 
contributory négligence, while the writer is convinced that there was 
no substantial évidence of any négligence on the part of the company. 
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HILLHOUSE V. UNITED STATES. 

(Circuit Court ot Appeala, Second Circuit. January 7, 1907.) 

Nos. 90, 3,751. 

1. OusTOMS DuTiES— Classification— HousEiroLD Effects— Automobile. 

Tlae provision for "houseliold effects" in Tariff Act July 24, 1897, c. 11, 
§ 2, Free List, par. 504, 30 Stat. 19G [U. S. Comp. St. 1901, p. 1683], in- 
cludes automobiles. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Customs Duties, 
§ 28.] 

2. Same— Use Abeoad One Year— Continuity of Use. 

Tlie provision for liousehold effects "used abroad • * * net less 
than one year," in Tariff Act .Tuly 24, 1897, c. 11, § 2, Free List, par. 504, 
30 Stat. 190 [U. S. Comp. St. 1901, p. 1G83], is satisiied if the periods of 
sucli use aggregate one year, even though not continuous. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Customs Duties, 
§ 28.] 

3. Same— Repairs— DxTTiAEiLiTT. 

Held tliat an automobile sbould not be excluded from importation free 
of duty as housebold effects used abroad more than one year, under 
Tarife Act July 24, 1897, c. 11, § 2, Free List, par. 504, 30 Stat. 196 [U. S. 
Comp. St. 1901, p. 168.S1, by reason of having been extensively repaired 
shortly before importaûon. So mueh of the machine as is a new manu- 
facture may be assessed with duty ; but the rest, including the cost of 
overhauling, oiling, cleaning, readjusting, and regulating, is free under 
sald paragraph. 

4. Same — Entirety — Constktjctive Séparation. 

In applying a tariff law, a single article may be constructively separat- 
ed into parts subject to différent classifications. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York, 142 Fed. 303, affirming a dé- 
cision of the Board of General Appraisers, G. A. 5,849, T. D. 25,768, 
which sustained the collector of the port of New York, in assessing 
duty on an automobile of foreign manufacture under the tarifï act of 
1897. 

Walden & Webster (Howard T. Walden, of counsel), for importer. 
D. Frank Lloyd, Asst. U. S. Atty. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. Duty was assessed under paragraph 
193, as an article wholly or in part of iron or steel or other métal, at 
45 per cent, ad valorem. It is not disputed that, if dutiable at ail, it 
should be under this paragraph. The only claim made hère — -the 
imp>orter has abandoned others which were set forth in the protest and 
discussed by the board — is that the automobile is entitled to free entry 
under — 

"Par. 504. Books, libraries, usual and reasonable fumiture, and slmilar 
household effects of persons or familles from foreign countries, ail the forego- 
ing if actually used abroad by tUem not less than one year, and not intended 
for anv other person or persons, nor for sale." Act July 24, 1897, c. 11, § 2, 
Free List, par. 504, 30 Stat. 196 [U. S. Comp. St. Supp. 1901, p. 1683]. 
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The Suprême Court, in Arthur v. Morgan, 11'3 U. S. 495, 5 Sup. 
Ct. 241, 28 L. Ed. 825, held that carriages were properly classified as 
household effects, and we see no reason why automobiles should not 
be similarly disposed of. The Board of General Appraisers disposed 
of this claim by finding that there was no satisfactory proof that the 
machine had been used abroad for a year. This defect of proof was 
supplied in the circuit; and it now appears that after its purchase 
in October, 1901, it was used abroad for four months, was then 
brought hère (dutybeing paid on it) and used until August, 1903, 
and then taken abroad and used more than nine months in Europe. 
The act does not require continuous use abroad ; and it was conceded 
in the Circuit Court (and is conceded hère) that the automobile was 
actually used abroad by the owner for more than one year, and was not 
intended for any other person or for sale. It appears, however, that 
extensive repairs were made upon it shortly before its second shipment 
to this country. The judge at circuit found that "the niotor had been 
overhauled, new parts substituted in place of old, and the body had been 
repaired and newly upholstered." He held: 

"A new manufacture, in part at least, would seem to hâve been tlie rcsnlt. 
If the repairing had eonsisted simply of paintmg and adjvisting parts of tho 
machine which had become impaired and defective by reason of its ordiiiary 
use, a more libéral construction of the provision of the tariff act would be 
justified." 

And he affirmed the board, which had sustained an assessment on the 
full value of the machine, 10,000 francs. 

We concur in part only in this conclusion. As to so much of the 
machine as was a new manufacture which had not been used abroad 
for a year, duty was properly exacted ; but when the value of such new 
manufacture is easily determinable there seems no good reason for re- 
quiring so much of it as has been used abroad for the requisit» time to 
pay duty also. In the case at bar it appears that the total cost of 
the overhauling and repairs was 2,989.5.5 francs, of which 489.55 
francs was paid for such work as overhauling, oiling, cleaning, read- 
justing, and regulating. Upon the balance only, 2,500 francs, should 
duty as "manufactures of métal," etc., be assessed. 

The décision is reversed. 



UNITED STATES v. J. S. JOHNSON & CO. 

(Circuit Court of Appeals, Second Circuit January 8, 1907.) 

No. 91 (3,398). 

OusTOMS DuTiES— Classification — Preservbd Pineapples. 

Pineapples preserved in cans in their own juiee, witli 3 per cent, of 
sugar added for flavoring, and not aiding substantially in the préservation, 
which is accomplished by the canning process, lield dutiable as "pineapples 
preserved in their own juice," and not as fruit preserved in sugar, un- 
der Tarife Act July 24, 1897, c. 11, § 1, Schedule G, par. 2G3, 30 Stat. 171 
[U. S. Comp. St. 1901, p. 1651]. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York, 



PTJLD & CO. V. UNIÏED STATES. 105 

For décision below, see 143 Fed. 915, reversing a décision of the 
Board of United States General Appraisers, G. A. 5,352 (T. D. 24,494), 
which had affirmed tlie assessment of duty by the coliector of customs 
at the port of New York. 

The merehandise consists of pineapples in tin cans. The question at is- 
sue is whether it is dutiable uuder the provision in Tarif! Act July 24, 1897, 
c. 11, § 1, Schedule G, par. 263, 30 Stat 171 [U. S. Comp. St. 1901, p. 1651], for 
"fruits preserved in sugar," as held by the coliector and the Board of General 
Appraisers, or under the further provision in the same paragraph for "pine- 
apples preserved in their own juice," as held in the court below. It appears 
from the opinion by Judge Platt in the Circuit Court that the pineai)ples as 
found in the cans conta ined nearly 14 per cent, of sugar, a little over 3 per 
cent, of which consisted of cane sugar extrinsically added in the process of 
préparation, that this sugar seemed to hâve been introduced rather in the 
way of tiavoring than as aiding substantially in the préservation of the fruit, 
and that the préservation was principally accomplished by the juice of the 
fruit together with the boiling and other canning processes. The court ex- 
pressed the view that, "when Congress referred to fruits preserved in sugar, 
it meant fruits in which sugar plays a prominent and important part," and 
that therefore the pineapples in dispute were more properly classed as 
preserved in their own juice. 

D. Frank Lloyd, Asst. U. S. Atty. 

Walden & Webster (Howard T. Walden, of counsel), for importers. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. We concur fully in Judge Platt's opinion. Inci- 
dentally référence mav be made to our récent décision in A. L. Causse 
Co. V. U. S., 151 Fed. 4 (Dec. 4, 1906), where we held that certain 
cherries were not ''preserved in their own juice" when the juices which 
were rejtained in them only tended to produce their decay. In the case 
at bar the preservative qualities are found in the juice itself, the boil- 
ing of the pineapple in the juice and the hermetically sealing of the con- 
tents in the tin cans. 

The décision is afïirmed. 



rULD & CO. v. L'NITED STATES. 

(Circuit Court of Appcals, Second Circuit. Jauuary 11, 1007.) 

Nos. 117, 4,038. 

CUSTOilS DUTIES — PbOTEST — SUFFICIENCY. 

An importer's protest read : "Protest is hereby made against ♦ ♦ * 
your décision assessing duty at 35 per cent, ad valorem, or other rate or 
rates, on lithographie prints, lirlppen, mechanical cards, etc., covered by 
entries below named. * * * This protest is inte'nded to apply sepa- 
rately and collectively to every part of goods assessed under paragraph 418, 
as well as to ail other goods assessed at 35 per cent, ad valorem." Held, 
that the protest was not insufficient because no part of the importation in 
question was assessed at the rate of 35 per cent, under paragraph 418 
(Act .Tuly 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 151 [U. S. Conip. St. 1001, 
p. 1674]), or elsewhere, but should be eonstnied as relatiiig to lithographie 
prints and boolclets assessed at other rates and under another paragraph 
than were mentioned in the protest. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
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For décision below, see 143 Fed. 920, which affirmed a décision of 
the Board of United States General Appraisers, wliich had overruled 
a protest against the assessment of duty by the coUector of customs 
at the port of New York. 

The pertinent part of said protest reads as follows: "Protest is hereby 
made against your ascertainment and liquidation of duties and your déci- 
sion assessing duty at 35 per cent, ad valorem, or other rate or rates, ou 
lithographie prints, krippen, mechanical cards, etc., covered by entries below 
named. The reasons for objection under the tarife act of July 24, 1897, are 
as follows: Said merchandise is lithographie prints. It is covered by par- 
agraph 400, and is dutiable thereunder at flve cents per pound, or six cents 
per pbund, or other rate or rates, according to thickness, cutting size, etc. 
If net as aforesaid, it is printed matter or otherwise covered by paragraph 403. 
and is dutiable thereunder at only 25 per cent, ad valorem. This protest is 
intended to apply separately and collectively to every part of goods assessed 
under paragraph 418, as vi^ell as to ail other goods assessed at 35 per cent. 
ad valorem." 

It appeared that the merchandise covered by the entry mentioned in the 
protest consisted of lithographie prints and booklets, assessed at the rate of 
20 cents per pound and 8 cents per pound, respectively, under Tarife Act 1897 
(Act July 24, 18!>7, c. 11, § 1, Schedule M, par. 400, 30 Stat. 188 [U. S. Comp. 
St. 1901, p. 1672]), and that no part of the importation was classiiied at 35 per 
cent, or under paragraph 418. The board held that the protest was insuffl- 
cient on the ground that it was in terms conflned to merchandise assessed at 
35 per cent, and therefore could not be construed as covering the articles 
classified at a différent rate. This ruling was affirmed by the circuit court 
in the décision above cited, but on différent grounds from those stated by the 
board. 

Comstock & Washburn (Albert H. Washburn, of counsel), for the 
importers. 

D. Frank Uoyd, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Décision reversed, for reasons orally stated at the 
close of the argument, and protest held to be a sufficient compliance 
under Customs Administrative Act June 10, 1890, § 14, par. 14, 26 Stat. 
137 [U. S. Comp. St. 1901, p. 1933]. 



STANDARD OIL CO. v. ANDERSON. 

(Circuit Court of Appeals, Second Circuit. February 26, 1907.) 

No. 162. 

Mastbr and S.EBVANT— Fellow Servasts— Seevants of Sepaeate Mastebs 
IN Same Wobk. 

PlaintifC, a longshoreman, engaged in loading a vessel as an employa 
of a master stevedore, who had contracted to do such loading, and who 
had contracted with défendant for the steam power, is not a fellow 
servant of the employé of défendant, who worked the steam winch, and 
through whose négligence plaintifC was injured; the winch man being 
hlred and paid by défendant, and the master stevedore having no power 
to discharge him. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 485. 

Who are fellow servants, see note to Northern Pae. R. Co. v. Smith, 
8 C. C. A. 668 ; Flippiu v. Kimball, 31 C. C. A. 28t!.J 
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In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon appeal from a judgment of the Circuit 
Court, in favor of défendant in error who was plaintiff below. The 
action is to recover damages for personal injuries, and the jury brought 
in a verdict for the plaintiff. 

J. W. Fuller, for plaintiff in error. 

B. L. Pettigrew, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. Plaintiff, who was in the employ of 
one Terence, a master stevedore, was engaged with others in loading 
the steamship Susquehanna with case oil at the dock of the Standard 
Oil Company, in Bayonne, N. J. A foreman and a gang of men hired 
by Terence were located at différent stations about the ship or on the 
dock, each engaged. in performing his respective duty. The plaintiff 
was in the hold, and was struck by a draft of cases which was lowered 
at a time when he was not expecting it to descend. The hoisting from 
the dock and lowering into the hold was accomplished by the use of a 
steam winch located on the dock some 50 feet distant from the hatch. 
A gangwayman, one of Terence's employés, gave signais by whistle to 
the winchman, thus advising him when to run the winch forward or 
back, and when to stop. The évidence shows that the accident happen- . 
ed because the winchman reversed the winch (so as to lower the draft) j 
before signal to do so was given him. The jury found that he was at, 
fault, and that the plaintiff was free from any contributory négligence. 
There was évidence to warrant both thèse findings, and their verdict 
thereon is to be taken as conclusive. Some argument is presented hère 
as to the plaintiff's alleged carelessness, and as to the négligence of 
some others of his gang; but the only point seriously urged is that 
plaintiff and the winchman were fellow servants. If they were not, 
the judgment must stand, because the verdict has eliminated ail other 
questions from the case. If the gangwayman or the man who hooked 
the slings were also négligent, plaintiff, if not a fellow servant with the 
winchman, could recover, if the latter's négligence was a proximate 
cause of the accident. 

The master stevedore hired the longshoremen, and contracted with 
the défendant for the steam power, agreeing to pay "$1.50 a thousand 
for hoisting." The winch was the property of défendant, standing on 
its dock, and it selected, hired, and paid the winchman who ran it. The 
master stevedore did not pay the winchman, nor hire him, and could not 
discharge him if he did not suit ; in the latter event he would complain 
to the défendant companv. This case is therefore on ail fours with The 
Slingsby, 120 Fed. 748, 57 C. C. A. 52, where we held that a sailor op- 
erating a ship's winch by order of her captain to assist a gang of long- 
shoremen in discharging cargo was not their fellow servant, although 
he received the signais to run the winch forward or to reverse from 
their foreman. Our attention has been called to The Elton, 142 Fed. 
367, 73 C. C. A. 467, in which the Circuit Court of Appeals in the Third 
Circuit reached a différent conclusion upon a similar state of facts. We 



168 152 FEDERAL EBPOETEB. 

regret that we are not able to agrée with the conclusions of law reached 
by that eminent court, but we see no reason to change thç opinion here- 
tofore expressed in The Slingsby, which was reached after a careful 
examination of the authorities cited in Thé Elton. 
The judgment is affirmed. 



SOUTHERN PAC. CO. y. BURCH. 

(Circuit Court of Appeals, Nlnth Circuit February 11, 1907.) 

No. 1,345. 

Removal of Causes— Jubisdiction oî- Fédérai, Coubt— Nonresidence oi 
Parties. 

A fédéral court cannot acquîre jurlsdictlon by reinoval of a suit In 
whlch such Jurlsdictlon is dépendent on diversity of citizensUip, where 
neittier of the parties Is a résident of the district, and the plaiutilï does 
not consent to such jurisdietion or waive bis rights. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Keœoval of 
Causes, §§ 32, 33.] 

In Errer to the Circuit Court of the United States for the District of 
Nevada. 

See 145 Fed. 443. 

S. Summerfield and P. F. Dunne, for platntiff in error. 

Herbert R. Macmillan and H. H. Henderson, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This action was originally brought in one of 
the courts of the state of Nevada by the défendant in error as plaintiff, 
against the plaintiff in error as défendant, to recover damages for Per- 
sonal injuries alleged to hâve been sustained by the plaintiff to the 
action by reasôn of the négligence of the défendant thereto. The plain- 
tiff being a résident and citizen of the state of Utah, and the défendant 
to the action being a corporation of the state of Kentucky, and there- 
fore a résident and citizen of that state, upon the defendant's motion, 
and the filing of a pétition and bond, the case was removed from the 
state court of Nevada to the United States Circuit Court for the Dis- 
trict of Nevada, where the plaintiff to the action, défendant in error 
hère, moved the court below to remand the case to the state court for 
lack of jurisdietion in the fédéral court over it, which motion the court 
below denied, and a trial thereof having been subsequently had, result- 
ing in a verdict and judgment for the plaintiff, the case was brought 
hère by the défendant thereto by writ of error. 

Neither party to the suit being a citizen or résident of the state of 
Nevada at the time of its commencement, we must, without référence to 
the merits of the controversy, upon the authority of the case of Ex parte 
Abram C. Wisner (decided by the Suprême Court December 10, 1906) 

37 Sup. Ct. Rep. 150, 51 L. Ed. , reverse the judgment, with 

costs to the défendant in error, and with directions to the court below 
to remand the case to the state court from whence it camCj for lack of 
jurisdietion of the fédéral court over it. 
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In re CRAWFORD. 
(Circuit Court of Appeals, Eiglitli Circuit. Marcli 19, 1907.) 

No. 68. 
Bankbuïtcy— JuBiSDioi'iox— Indian ïerritoby— Jurisdiction to Revise Ob- 

DEES. 

The United States Circuit Court of Appeals of the Eightli Circuit has 
no jurisdiction to revise in niatter of law, under section 24b of tbe bank- 
ruptcy act (Act July 1, 1898, c. ."Vil, 30 Stat. ôû:;! [3 U. S. Comp. St. 1901, 
p. o4;i2]), the orders of the courts of original jurisdiction of the Indian 
Terrltory sitting in bankruptey. 

[Ed. Note. — Appeal and review in bankruptey cases, see note to In re 
Eggert, 43 C. C. A. 9.] 
(Syllabus by the Court.) 

Pétition to Revise Order of the United States Court for the Southern 
District of the Indian Territory, in Bankruptey. 

Clinton A. Galbraith, Thomas D. McKeown, and Joseph B. Thomp- 
son, for petitioner. 

James T. Blanton, Leonidas C. Andrews, and Alvin F. Pyeatt, for 
respondent. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. John P. Cravvford has presented his 
pétition to revise in matter of ïaw, under section 24b of the bank- 
ruptey act (Act July 1, 1898, c. 541, 30 Stat. 553 [3 U. S. Comp. St 
1901, p. 3432]), an order of the United States Court for the Southern 
District of the Indian Territory, sitting as a court of bankruptey, to 
the efïect that he pay over to R. C. Fleming, the trustée of the estate 
of one Gibson, a bankrupt, $1,300, and that his exceptions to the re- 
port and order of the référée to the same effect be ovcrruled. 

The Indian Territory has never been assigned to this circuit, as 
hâve the territories of New Mexico and Oklahoma, under section 15 
of the act to establish the Circuit Courts of Appeals (Act March 3, 
1891, c. 517, 26 Stat. 830 [1 U. S. Comp. St. 1901, p. 554] ; 139 U. 
S. 707, 11 Sup. Ct. iv) ; and for that reason, as was decided in Re 
Blair, 106 Fed. 662, 664, 45 C. C. A. 530, 532, upon a review of the 
acts of Congress, the Court of Appeals of this circuit is without juris- 
diction to entertain pétitions to revise, in matters of law, the orders 
of the courts of original jurisdiction of the Indian Territory sitting 
in bankruptey. 

The pétition is therefore dismissed for want of jurisdiction. 
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VENUS SHIPPING CO. r. WIESON. 
(Circuit Court of Appeals, Second Circuit January 31, 1007.) 

No. 99. 

1. ShIPPINO — NONPULFILLMENT Oï CHAETEB— DaMAOES. 

The question of the damages to a sbipowner arising from a loss of eam- 
ings under a charter whicli was abaudoiied by the charterer dépends upon 
contingencies of navigation more or less spéculative aud incapable of being 
precisely asceriained, and in such case appi'oxiinate accuracy is ali that 
eau be reasonably expected. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 44, Shipping, i 213.1 

2. Same — Measuiîe or Damages. 

Défendant chartered iibelant's vesse] to earry a full cargo of cotton 
from gavannali to Brenien, agreeing to pay n specifled sum per ton for the 
vessel'a registered net tonnage. Subsequeutly be refused to fulfili tbe 
charter, and after some days of negotiatiou a nevv cliarter was made to 
talje a cargo of cotton from Gaiveston to Brenien, but witbout waiver of 
Iibelant's right to recover damages for breacb of the flrst charter. Uelct, 
tbat in estimating such damages tbe court was justified in assuming that 
the time taUen in ioading and disch.'irgiug woiild bave been tbe same under 
the flrst charter as was actually talcen under the second, and in taliing 
as the measnre of damages the aveiage datly earnings niade under the 
second charter as compared wlth tbe average which would bave been 
mnde each day under the first if the voyage bad been made in the time 
estimated. 

[Ed. Note. — For cases in point, sce Cent. Dig. vol. 44, Shipping, S 213 1 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Frederick M. Brown and Butler, Notman & Mynderse, for appellant. 
George M. Clarke, Henry G. Ward, and Robinson, Biddle & Ward, 
for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PËR CURIAM. The decree appealed from awarded damages to 
the libelant, the owner of the steamship Neptune, for the nonfulfillment 
of a charter party. The case involves the question of the probable loss 
sustained by a shipowner through losing the net earnings of a vessel up- 
on a voyage which was abandoned, an inquiry which generally présents 
difficulties, because its solution dépends upon varions contingencies of 
navigation more or less spéculative and incapable of being accurately 
ascertained. In such cases approximate accuracy is ail that can be rea- 
sonably expected. 

By the charter between the parties, made September 27th, the full 
cargo capacity of the steamship was let for a cotton cargo upon a voy- 
age from New York to Savannah, and thence to Bremen, including the 
period contemplated for Ioading the cargo at Savannah and discharging 
it at Bremen; and the charterer was to pay freight at the rate of a 
specified sum per ton for the net tonnage of the vessel. The voyage 
under that charter would hâve begun October 24th, but several days 
previously the charterer notified the libelant that owing to conditions in 
the cotton market it would be impracticable for him to obtain a cargo 
lit Savannah, and suggested the substitution of Gaiveston as tlie load- 
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ing port. Negotiations by cable and otbervvise, as to substituting Gai- 
veston for Savannah, continuée! until nearly the end of the month, 
the respondent offering the then prevailing freight rates for a voyage 
via Galveston, and the libelant insisting upon the fulfillment of the 
first charter, or a freight rate which would requite the loss arising 
from the breach. October 31st the parties made a new charter for a 
voyage via Galveston upon such terms as had been previously offered 
by the charterer and refused by the hbelant ; but this was made upon 
the understanding that the libelant was not to waive any claim of dam- 
age arising from the nonfulfillment of the first charter. Under the 
second charter the vessel was employed 64 days, beginning November 
2d and ending January 5th, and her earnings above the expenses of 
lier navigation and other disbursements, which were to be borne by 
the libelant, averaged £43 5s. lOd per day. 

The court below, approving a very careful and thorough report 
made by the commissioner to whom the question of damages had been 
refèrred, found that under the first charter the vessel would hâve been 
employed 55 days, beginning October 24th and ending December 18th, 
and that her earnings above the expenses and disbursements which 
the libelant would hâve incurred would bave averaged about £59 per 
day. Damages were awarded by the court below upon the basis of the 
différence between the net earnings for the period of 55 days actually 
realized under the second charter, and those which would hâve been 
realized under the first charter. This was équivalent to allowing the 
whole of the average daiiy net earnings under the first charter be- 
tween October 24th and November 3d, the period during which the 
vessel was out of employment, and the partial loss of daily net earn- 
ings from that time until December 18th, when she should bave com- 
pleted her employment under the first charter. 

The appellant insists that the court below erred in several particulars 
in reaching its conclusions of fact in respect to the probable duration 
of the employment of the vessel if the first charter had been fulfilled, 
and in respect to the net earnings she would bave made. We hâve 
carefuUy examined the proofs in order to ascertain whether the award 
was excessive. We are satisfied that the findings of the commissioner 
in respect to the first charter are fairly sanctioned by the proofs in ail 
important particulars. We see no reason why the average daily time 
made by the vessel on the voyage to Galveston and thence to Bremen 
should not be accepted as the average daily time she would bave made 
in proceeding to Savannah and thence to Bremen, or why the time 
occupied in loading and unloading at Galveston and Bremen should 
not be accepted as sufficient data for showing what time would probably 
hâve been occupied in loading at Savannah and unloading at Bremen. 
Upon the other facts that enter into the question of duration and ex- 
pense, although doubtless as to some of them there is room for a dif- 
férence of opinion, we cannot find that any mistake bas been made, ex- 
cept in a minor particular. That error arose in treating October as a 
month of 30 days instead of 31. Criticism is made of the item of 
brokerage on freight which enters into the estimate of expenses. But 
this item was not specifically challenged in the 25 exceptions to the 
commissioner 's report, or in the 30 assignments of error in this court; 
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and, in view of the number of errors assignée! which liave no other 
support than the ingénions arguments of counsel, we are not disposée! 
to search for errors not assigned. 

Inasmuch as under either charter the vessel would hâve been at Bre- 
men at the expiration of her term of employment, we are unable to 
appreciate the contention based upon the différence in freight earnings 
upon eastward and westward voyages across the Atlantic. The con- 
tention that the libelant's damages are in some way limited by the olïers 
made by the charterer during the negotiations preceding the nevv char- 
ter is without any merit. If on the 24th of October, or any later day, 
the charterer had offered to enter into a new charter, leaving the rights 
of the parties under the existing charter untouched, and the hbelant 
had refused such an offer, it vi^ould be unjust to charge the charterer 
with the différence betvveen the dail}^ net earnings from that time until 
the vessel éntered upon her new employment. In that case the libelant 
would' hâve refused an opportunity to mitigate the damages. But 
the libelant was within its légal rights so long as it did not refuse an 
offer which it ought to bave accepted in order to mitigate the loss. 
If the libelant had accepted thèse offers, it would in effect bave con- 
sented;to substitute a new charter, and thereby would hâve waived its 
right to enforce the earlier one. The freight rate offered by the re- 
spondent, although it was the prevailing rate at the time, was a lower 
rate than the libelant was entitled to receive under the earlier charter, 
as rates ori cotton cargoes had fallen materially since the making of 
that charter. Thexesult proves that the offers made by the charterer 
would not, if they had been accepted, hâve covered libelant's loss. 

Criticisrn bas been made of the allowance by the court below of the 
cable messages between the Hbelant and its agents, Wright & Son, 
the brokers who negotiated the charter for the libelant. It is apparent 
that the messages from Wright & Son were sent in the interests of the 
charterer, and upon bis application to bave them intercède with the 
libelant for a modification of the original charter or for the acceptance 
of offers for its cancellation ; and the messages from the libelant were 
in response to those from Wright & Son. 

The decree should be modified by deducting the daily loss in net 
earnings for a single day, with interest thereon, and, as thus modified, 
is aiifirmed, with interest and costs of this appeal. 
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GOLDSMITH v. KOOPMAN. 

REIZENSTEIN v. SAME. 

(Circuit Court of Appeals, Second Circuit. January T, 1007. On Eehear- 
ing February 28, 1007.) 

Nos. 51, 62. 

1. Paktxership— Relation Bbtween I'aktxers— Pukchase of Interest of Co- 

PAKTNEE. 

A purcliase by one partner of tlie interest of a copartner in the part- 
nershlp will be sustained only wben it is made for a fair considération 
and upon a full disclosure of ail important information as to value. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Partnersliip, § 
142. 

Pnrcbase of copartner's interest, see note to Towle v. Hammond, 40 C. 
C. A. 508.] 

2. SaîIE— FrAUD— CONCEALMENT OF FACTS. 

Complainant obtained United States and foreign patents for an in- 
vention, and a partnersliip was formed between complainant, défendants, 
and others to handle the patent and tlie invention abroad; a fund being 
contributed for the purpose by the partners, ail of whom were to sharo 
in the profits. One of the défendants v\-ent to ICngland, and thero made 
license contracts, from which he received considérable sums in cash and 
was to receive more. He cabléd information of sueh trans!icti(jiîs to a co- 
defendant, who, by withholding the same from comi^lainant and another 
partner, owning together a half interest, and by represeuting tbat the 
partnership was in debt and that more money would bave to be contrib- 
uted, secured from them an assignment of ail their interest in the partner- 
ship and patents for a considération much less than their share of the 
profits already made. Hcld, that such assignment was voidable for fraud, 
and complainant was entitled to its cancellation, and to recover his share 
of the profits realized by the assignées. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 38, Partnership, § 
142.] 

3. Featjd — LiABiLiTY — Eatifioaiion of Fraud of Anotiier. 

One who knowingly accepts the benefit of a con tract procured by an- 
other by fraud, in part in his interest, ratifies the transaction, and is 
equally liable for the fraud. 

4. Partnership— Beeacii op Trust by Partners— Joint and Sevebal Lia- 

BILITr. 

The right of action against quasi trustées, as partners, who hâve been 
guilty of a fraudulent breach of their duty toward copartners, is ex de- 
licto, and the tort may be treated as several or .1oint, and the défendants 
hâve no right of contribution as between theraselves. 

5. Appeal — Présentation of Objection Below — Equity — Jurisdiction. 

The objection to the jurisdiction of a court oE equity on the ground that 
complainant bas an adéquate remedy at law cannot be raised for the flrst 
time on appeal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Error, 
§ 1180.1 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 140 Fed. 616. 

F. T. Hovey and Herman Aaron, for appellant. 
Eugène Treadwell, Isaac Hassler, and Harrison B. Weil, for ap- 
pellees. 
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Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WAELACE, Circuit Judge. This îs an appeal from a decree 
canceling, as obtained by fraud, an assignment executed by complain- 
ant October 2, 1891, by which complainant and one Reizenstein trans- 
ferred to the défendant and others ail their interest in certain patented 
inventions and in the profits arising from a license agreement whicli 
they had made with John H. Brigham. 

The undisputed facts of the case as disclosed by the proofs are 
thèse: Prier to April, 1891, the complainant Goldsmith had made an 
invention relating to coin holders or pocket banks, for which he had 
obtained letters patent in England and other foreign countries, and had 
transferred a half interest therein to one Reizenstein. April 14, 1891, 
Goldsmith and Reizenstein made an agreement with the défendant, 
Willard Upton, Henry M. Brigham, and John H. Brigham, whereby 
the parties thereto agreed to become copartners in manufacturing and 
selling the patented invention abroad, and to contribute $2,000 as cap- 
ital; each advancing his ratable proportion, and each to share rat- 
ably in the profits. By this agreement the partnership shares of the 
complainant, Reizenstein, and the défendant were to be one-fourth part 
each, Henry M. Brigham's share was to be one-eighth part, and the 
shares of John H. Brigham and Upton were to be one-sixteenth part 
each. This agreement also provided that ail matters relating to the 
partnership were to be "determined by a majority vote of ail the parties 
interested," and that each party "should be entitled to one vote for each 
one-sixteenth interest in the copartnership." The capital was duly 
contributed, and Reizenstein and John H. Brigham went to England to 
negotiate licenses and sales. Subsequently ail the parties comprising 
the copartnership entered into an agreement, bearing date May 5, 1891, 
by which John H. Brigham was made the sole licensee of the foreign 
patents, with the exclusive right to grant sublicenses and make and sell 
the patented articles during the life of the patents. By this agreement 
Brigham undertook to pay half-yearly a royalty of one cent each on ail 
of the patented articles sold, and guarantied that no less than $4,000 
should be paid over by him upon sales to be made within three years 
from the date of the agreement. This agreement had been prepared by 
Reizenstein and Brigham in England, and was not signed by the other 
parties thereto until they had returned from England, which was about 
June Ist, when ail the parties met at New York City. While Brigham 
was in England he had negotiated a sublicense agreement with Wri'T;ht 
& Butler, of Birmingham, and had begun negotiations for a similar 
agreement with Rollins & Co., of London. After the a^^^reement dated 
May 5, 1891, making Brigham sole licensee, had been signed by ail the 
parties, in August, 1891, the défendant KooDman went to England in the 
interests of a pool or subpartnership, called in the évidence "Pool No. 
2," which had been formed between Koopman, Uptcn, and the two Brig- 
hams. Under this pool thèse four associâtes were to share ail profits 
which might resuit from the license to Brigham. Neither Reizenstein 
nor the complainant were taken into this pool. After the défendant 
reached England he succeeded in making new arrangements with 
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Wright & Butler and with Rollins & Co., culminating in formai con- 
tracts by which thèse concerns undertook to pay John H. Brigham 
large sums by way of royalties as sublicensees, including payments 
in hand from one of them alone for sales of 1,200,000 of the patented 
articles. When thèse arrangements had been definitely agreed to, 
Koopman advised Upton of their purport by cable, and thereupon Up- 
ton promptly proceeded to procure from the complainant and Reizen- 
stein the assignment of October 2d. 

The principal controversy in the court below was whether this as- 
signment was induced by fraud, and whether the défendant was a par- 
ty to the fraud; and the principal assignments of error présent the 
question whether the proofs justified the court below in finding 
against the défendant upon thèse issues. 

We shall not undertake to recapitulate the évidence contained in the 
record bearing upon thèse questions, as the facts established by docu- 
mentary évidence and by the testimony of the défendant and his own 
witnesses supply, with but little assistance from the other testimony, 
enough to call for the cancellation of the assignment. The proofs 
satisfactorily support the findings of the court below to the efïect that 
the assignment was obtained from complainant and Reizenstein upon 
false statements made to them by Upton; that thèse statements were 
that the copartnership was in debt, that little or no business had been 
done abroad, and that $5,000 of new capital was needed to pay the 
debts and keep up the foreign business ; and that when thèse repré- 
sentations were made Upton knew of the successful negotiations of 
Koopman in England, and that large sums of money were about to be 
realized for the benefit of the partnership. The assignment was induc- 
ed, not only by thèse untrue représentations, but by the concealment 
from the complainant and Reizenstein by Koopman and Upton of ail 
that had lately occurred in England. Its considération was the sum of 
$1,750, and for this sum the complainant and Reizenstein parted with 
ail their interests in the partnership property at a time when thèse in- 
terests were worth at least five times that sum, and were worth pros- 
pectively much more. 

Koopman insists that he was innocent of participation in this fraud, 
and that he had no knowledge of the assignment until he returned 
from England, shortly after it had been procured. If Upton had been 
the sole perpetrator of the fraud, it is unlikely that he would hâve 
spontaneously divided the benefits of it with the défendant. The as- 
signment ran by its terms to Koopman and Upton. Both of them 
signed it, though Koopman signed by Kronheimer, as his attorney. 
In fact it was procured for the benefit of the associâtes in pool No. 2, 
and Kronheimer was a silent partner with Koopman in that pool. 
Défendant had advised Upton of the altered situation in England, 
whereby large payments would be derived from Wright & Butler and 
Rollins & Co. The day of his arrivai he was informed about the 
transaction by Kronheimer. When he learned the small considération 
which had been paid, he was put upon inquiry as to the honesty of the 
transaction. Instead of interviewing the victims he preferred to share 
the fruits of the purchase. He was a party to the transaction by rati- 
fication, if not originally by a previous understanding with Upton. 
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The assignment was a fraud in the view of a court of eqiuty, irre- 
spective of any direct misrepresentations. When Koopman informed 
Upton of the changed situation in England, without informing com- 
plainant and Reizensiein of the facts which had largely enhanced the 
vakie of their interests, he was guihy of a breach of the fiduciary duties 
owing by him to them as copartners. A sale by one partner to anothcr 
of his partnership interest will be sustained ouly when it is made for a 
fair considération and upon a full disclosure of ail important informa- 
tion as to vahie. The conceahnent by Koopman of material facts, which 
it was his duty to disclose, was a fraud which invalidated the assign- 
ment. Storv on Partnership, § 172 ; Brooks v. Martin, 2 Wall. 70, 
85, 17 L. Ed. 732 ; Kimberly v. Arms, 139 U. S. 512, 9 Sup. Ct. 355, 
32 L. Ed. 764. 

We differ from the court below in the conclusion that the license 
to Brigham was inoperative. It would hâve been an operative instru- 
ment if Koopman had not signed it before the parties separated after 
their interview in New York in early June. It had been signed by 
the majority provided for in the partnership articles, and Koopman, 
as well as ail the other members of the copartnership, was therefore pre- 
cluded from challenging its validity as a transfer of the whole part- 
nership interests. We cannot accept the theory that the complainant 
or Reizenstein supposed that it was inoperative. It was explicitly re- 
cited in the assignment as in existence, and was explicitly transferred 
by the assignment to Upton and Koopman ; and the assertion of the 
complainant and Reizenstein that this was done merely as a matter 
of form cannot be allowed to prevail against their deliberate act. But 
it matters not what their suppositions may hâve been, so long as 
it was a valid and binding instrument. Its eftect was to divest them 
and ail the partners of any rights or interest in the copartnership 
property, except to share the royalty which might accrue from the 
Brigham license. 

The conclusion that the license to Brigham constituted the only prop- 
erty of the partnership after it was executed requires a modification 
of the decree. The complainant was not entitled to any profits realized 
by Brigham under his license, or derived by the défendant and Upton 
through the assignment to them. He was only entitled to his fourth 
of the royalties which Brigham undertook to account for by the license 
agreement, including, by necessary implication from the terms of the 
license, the royalty on sales made by Brigham's sublicensees. Any 
profits above the royalty which might accrue to Brigham from sales 
îjy himself or by his arrangements with sublicensees became his. The 
negotiations by Koopman in England, which culminated in the agree- 
ments with Wright & Butler and RoUins & Co., resulted in large profits 
to Brigham, and incidentally to the associâtes in the subpool. By the 
agreement with Wright & Butler that concern undertook to pay i3rig- 
ham $20,000 cash down, in considération of the abrogation of certain 
conditions of a previous sublicense; "such sum being computed at the 
rate of 2y2 cents United States currency upon the sale of 800,000 
banks guarantied to be sold by the party of the first part (Wright & 
Butler) from and after the date hereof." Under that provision he 
or the pool received $20,000; whereas, the royalty for which Brig- 
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ham was to account under his license would hâve been $8,000. By that 
agreement Wright & Butler also undertook to take over orders for 
sales which Brigham had on hand for 400,000 banks and pay there- 
for $10,000. Under that provision of the agreement Brigham became 
accountable for royalty under his own license to the extent of $4,000. 
The decree awarded a recovery to the complainant upon the basis of 
the payments received by Brigham from his sublicensees ; whereas, it 
should hâve been upon the basis of the royalties due from him tinder 
his license. No accounting was ordered, and the decree adjudged a 
recovery of one-fourth of the sums of money which it aiïirmatively 
appeared had been received by the subpool. We observe, also, that 
the decree did not provide for the restitution by the complainant of his 
half of the $1,750 received as the considération for the assignment. 
Upon the cancellation of the assignment he was bound to restore what 
he had received, and the decree should hâve provided for the déduc- 
tion of the amount from the amount otherwise recoverable against the 
défendant. 

By the assignment to Upton and the défendant, the complainant and 
Reizenstein were wrongfully deprived of the share of the royalties 
which would otherwise hâve accrued to them under the license to Brig- 
ham. Upton and the défendant are jointly and severally Habit for the 
loss induced by their fraudulent conduct. The right of action against 
quasi trustées who hâve been guilty of a fraudulent breach of their 
trust is ex delicto, and the tort may be treated as several or joint, and 
the trustées hâve no right of contribution as between themselves. Er- 
vin V. Oregon Ry. & Navigation Co. (C. C.) 20 Fed. 577, 582; Peck 
V. Ellis, 2 Johns. Ch. (N. Y.) 131 ; Miller v. Fenton, 11 Paige (N. Y.) 
18 ; Heath v. Erie Ry. Co., 8 Blatchf. 347, Fed. Cas. No. 6,306 ; Wil- 
kinson v. Parry, 4 Russ. 278 ; Franco v. Franco, 3 Ves. 75. 

We hâve not overlooked the contention for the appellant that the 
complainant had a complète and adéquate remedy at law, and there- 
fore could not resort to a court of equity. That this position is un- 
tenable sufïïciently appears by référence to Kilbourn v. Sunderland, 
130 U. S. 505, 9 Sup. Ct. 594, 32 L. Ed. 1005, without the citation of 
other authorities. 

The decree is modified, so as to direct an accounting and a recovery 
in conformity with this opinion, and in other respects is affirmed, with 
out costs to either party. 

On Rehearing. 

PER CURIAM. We hâve considered the application by the appel- 
lee for a reargument, and think it should be denied, as we did not over- 
look the varions contentions of the appellee respecting the validity and 
effect of the license agreement with Brigham. Nor did we overlook the 
considération, though we did not refer to it in our opinion, that it does 
not appear to hâve occurred to the appellee's counsel that the court could 
not hâve adjudged that agreement to be inopcrative, void for fraud, or 
otherwise invalid. Brigham was not a party to the suit, and no decree 
could bave been made in his absence adjudging his license void. 
152 F.— 12 
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CANDA BROS. V. MICHIGAN MALLEABLE IRON 00. 

(Circuit Court of Appeals, Sixtli Circuit March 21, 1907.) 

No. 1,615. 

1. Patents— Joint Suit fob Infeingement— Profits Recoverable. 

In a suit by joint owners of a patent for its iufringement, profits can- 
not be recovered which accrued from infringements prier to the date of 
the joint ownersliip, and wlien tlie patent was the sole property of one 
of the complainants. 

2. SAME— ACCOUNTING FOB PROFITS — DEDUCTION FOE LOSSES. 

On an aceounting for profits for infringement of a patent, the Infringer 
is not entitled to deduet from the profits made during a certain period of 
time a loss subsequently incurred in a separate transaction. On such an 
aceounting only losses occurring ooncurrently with the making of profits 
and directly resulting from the particular transactions on which the profits 
are allowed may be considered in diminution of profits. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 38, Patents, § 576.] 

3. S AME. 

Where Infriugement of one claim only of a patent Is adjudged, the in- 
fringer canuot be held to account for profits arising from the sale of a 
part of the device which was not an élément of such claim, although it 
may hâve been an élément of other claims. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 572.] 

4. Same— Séparation op Profits. 

It is the settled rule that, where the infringed device was a portion only 
of defendant's machine, which embraced inventions covered by other pat- 
ents, it is incumbent on complainant to show how much of the profit made 
was due to such other patented parts, and how much to those of his own 
invention; but, before such rule is applicable, the burden rests upon the 
défendant to show the existence of such extraneous éléments and the prob- 
ability that they afCected the price of the machine, and this is not done by 
showing that éléments of the combination of complalnant's patent and 
of the infringlng machine were also éléments of prier patented combina- 
tions where they were not separately patented, and were therefore open to 
use by complainant as parts of his own combination and invention. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

James C. Chapin, for Canda Bros. 

James Whittemore, for Michigan Malléable Iron Co. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This cause Avas hère in 1903 on appeal 
from a decree of the Circuit Court dismissing the bill. The suit was 
for the infringement of a patent granted to Canda, September 29, 1891, 
for the invention of a draw-bar attachment for Connecting railroad 
cars. The number of the patent was 460,426. Being of opinion that 
the first claim of the patent was valid, and finding that the défendant 
infringed it, we reversed the decree, and directed the Circuit Court to 
enter a decree in favor of the complainants in respect of said first 
claim, and thereupon to proceed to ascertain the profits and damages 
and to grant the usual relief. The case is reported in 124 Fed. 486, 
61 C. C. A. 194. On entering the proper decree in the court below, a 
référence to a master was ordered to take proof and state an account 
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of the profits and damages, and report the same to the court. On 
coming before the master, the complainants renounced their claim for 
damages, and the parties went into proof in respect to the profits. 
It was shown that on October 3, 1899, Ferdinand E. Canda, the paten- 
tée, assigned a one-half interest in his patent to the co-complainant, 
Charles J. Canda, and it came to be owned by them as a partnership. 
The complainants offered proof to show infringement and damages 
occurring before the assignment as well as subséquent thereto. Ob- 
jection was made by the défendant to the proof concerning the period 
before the assignment. The master in his report divided the whole 
period of infringement covered by the évidence into three parts ; First, 
that before the assignment; second, that directly following and con- 
tinuing until the end of the time during which sales were made and 
profits realized; and, third, a subséquent space of time during which 
the défendants manufactured casing for a customer who never paid 
for them, and from whom the debt is uncoUectible. For the first period 
the master found the profits to be $6,905.41, for the second $11,659.50, 
and the losses from the manufacture in the third to be $6,634.56. The 
master reported against the allowance of a recovery for the profits 
accruing during the first period, and in favor of their allowance for 
the second period; and he also reported in favor of a contention for 
the défendant that the losses of the third period should be deducted 
from the profits allowed for the second period. The resuit was a 
balance in favor of the complainant of $5,024.94. Exceptions to the 
report were filed by each party. So far as some of thèse are material, 
they will be mentioned later on ; but for our immédiate purposes 
it should be stated that the court sustained the complainants' excep- 
tion to the master's disallowance of the profits for the first period, 
but overruled the complainant's exception to the master's déduction 
of the losses of the third period. Having also overruled exceptions to 
the allowance of the profits for the second period, the court rendered 
a decree upon this adjustment in favor of the complainant for the sum 
of $11,930.35. Both parties hâve appealed. 

1. The first question in its order to be considered is whether the 
complainants were entitled to recover the profits made during the 
period of infririgement while Frederick J. Canda was the sole owner 
of the patent. The master was of opinion that they could not be recov- 
ered in this suit because the other complainant had no interest in them ; 
but the court held otherwise, and allowed them, and we think that in 
this the court was in error. The gênerai rule is that ail the parties 
suing must hâve an interest in the recovery in order to warrant a 
judgment therefor in their favor. Even if that were permissible, the 
bill did not seek to recover a several decree in favor of one of the 
complainants for one part of the profits, and a joint decree for an- 
other. On the contrary, the complaint was of infringement after the 
date of the assignment. In support of the ruling of the court in this 
particular, the learned judge cited Moore v. Marsh, 7 Wall. 515, 19 
L. Ed. 37 ; but that case is not in point for the complainants. The pat- 
entée, some time after getting his patent, assigned a one-half interest 
therein to another party. Subsequently the patentée brought a suit 
to recover damages for infringement committed before the assignment. 
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The défendant pleaded the assignment, and insisted that, as at the 
bringing of the suit another party had become interested in the patent, 
such other party should hâve been joined as plaintiff. But the Su- 
prême Court held otherwise, and Mr. Justice Chfford, at page 522 of 
7 Wall. (19 L. Ed. 37), said: 

"It is clear that uniess the plaintiff ean maintain the action there ean be 
no redress, as it is too plain for argument that a subséquent assignée or 
lirantee ean neither maintain an action in his own name, or be joined with tho 
patentée in maintaining it for any infringenient of the exclusive right coni- 
mitted before he became interested in the patent. Undoubtedly the assignée 
thereafter stands In the place of the patentée, both as to right under the 
patent and future responsibility ; but it is a great mistake to suppose that the 
assignment of a patent carries with it a transfer of the right to damages for 
an infringement committed before such assignment." 

In the case of Adams v. Bellaire Stamping Co. (C. C.) 25 Fed. 270, 
cited by counsel for complainants, the suit was brought by a single 
plaintiff, who was assignée of the patentée, and was also assignée of 
the damages for prior infringements. The question was whether he 
could recover for prior and, for subséquent infringements and Judge 
Sage held that he could. This was because he was the assignée of the 
patentee's damages. The court below erred in including the profits 
for this pîriod in the recovery, and the decree must be corrected ac- 
cordingly. 

2. The court below also erred in sustaining the defendant's claim of 
a déduction for the losses incurred by said défendant during the third 
period of the reckoning, and in deducting those losses from the profits 
which the complainants were otherwise entitled to recover. In the 
opinion of the court, the cases of the Cawood Patent, 94 U. S. 710, 24 
h. Ed. 238, and Rubber Company v. Goodyear, 9 Wall. 788, 19 L. Ed. 
566, are cited as authority for the ruling; but thèse cases only hold 
that losses occurring concurrently with the gaining of profits may be 
taken into account — that is to say, if they are losses directly resulting 
from the particular transaction on which the profits are allowed. 
Though called losses, they are really diminutions which are taken into 
account in reaching the résultant profits of the sales on which profits 
were made. The gênerai statements made by the justices who deliv- 
ered the opinions in the cases last cited, and which are hère relied on 
as authority for the claim that ail the transactions running through 
several years are to be looked to, and the profits and losses of a con- 
tinuons business are to be balanced for a resuit, do not sustain such 
a contention. The meaning and authority of such gênerai statements 
should be limited by the facts of the case in which they were expressed. 
And it is necessary to impose such limitations in order to make the 
statements consistent with the law as since declared by the same court. 
Callaghan v. Myers, 128 U. S. 617, 664, 9 Sup. Ct. 177, 32 E. Ed. 547; 
Crosby Valve Co. v. Safety Valve Co., 141 U. S. 453, 12 Sup. Ct. 49, 
35 L. Ed. 809 ; Walker on Patents (4th Ed.) § 713. 

3. It appears that the proofs before the master included the profits 
on the bottom plate of the casing, and the report of the master included 
them. To this the défendant filed an exception, which was overruled 
by the court. The second claim of the patent included the bottom 
plate in the combination. The first did not. By référence to our former 
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opinion, it is shown that we sustained the first daim; but, as to the 
second, we affirmed the decree of tlie Circuit Court dismissing the bill 
upon the ground solely that infringenient was not proven. We did not 
pass upon the validity of the second claim. The decree entered below in 
conformity with our mandate directed that the accounting should be for 
the infringenient of said first claim. The contention of the complainant 
that the profits on the bottom plate should be included rests upor. 
the ground that the making and selling of it was a contributory in- 
fringement of the first claim. Assuming it to be so, it does not follow 
that the défendant should be cliarged with the profits on the manu- 
facture and sale of it. The infringement was of the invention of the 
principal member of the entire casing, and only of that member. It 
might well be that the supplying of the bottom plate would be contribu- 
tory to the infringement and render the contributor liable for the tres- 
pass of the principal infringer. But infringement by the latter, if not 
of the whole thing, is only of some part, and it is the infringing of 
that part which the contributor helps the principal to do. As we pointed 
ont in our former opinion, patentable invention may be of some member 
of a combination or thing which, when associated with other éléments, 
either such as are known to the art or such as are suggested but not 
claimed by the inventor, is new and useful. But that gives him no 
proprietary interest in the things thus associated. So hère, Canda hav- 
ing invented certain new and useful parts of a draw-bar casing, though 
he might hâve omitted to mention any bottom plate, if the state of the 
art would indicate to the builder that a bottom plate should be added, 
did nevertheless specify that a bottom plate would be needed, and pro- 
ceeded further to describe a good form for one. The resuit reached 
by the court below upon this part of the accounting confounds claims 
1 and 2, and extends the recovery to ail the éléments of the second 
claim. This we think was erroneous ; but, as the master took care 
to distinguish that part of the profits which accrued on account of the 
bottom plate, the decree may and should be modified by deducting that 
part, which the master reports as amounting to $1,5.33. 

4. Another exception of the défendant rests upon the facts that cer- 
tain earlier patents, two in particular, one to Cushing and another to 
Thornburgh, had been taken out for "draw-bar stops for railroad 
cars" and "draft apparatus" for the same, which the défendant says 
indicate certain features of construction which are embodied in the 
infringing castings made and sold by the défendant, and which aug- 
ment the profits wherewith the défendant is charged. The principle 
upon which this exception is grounded is well settled ; but, before it 
can be appHed, it is incumbent on the défendant to prove that the pecu- 
liar characteristic features or some substantial part of such peculiari- 
ties of the former patents were embodied in the patented articles sold, 
and that they were of such a character that they probably contributed 
to the profits. Elizabeth v. Pavement Co., 97 U. S. 126, 24 L. Ed. 
1000. On this being shown, the burden of proof is devolved on the 
party seeking to recover the profits to prove what part of the entire 
profits are due to the use of his own invention. He must make the 
séparation of values and show to the court how much is his rightful 
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proportion. Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 
L. Éd. 371. 

Hère is the rock on wliich many patent causes hâve bsen stranded 
at the end of their course, for, though it can sometimes be done, it 
is generally next to impossible to dist'nguish the profit due to one rather 
than another of the characteristics of the article sold, or manufactured 
to be sold. The price is single, and it would rarely happen that either 
the buyer or the seller would contemplate the price as made up of com- 
ponents grounded on such a distinction. The facts are similar to those 
which in other cases would condemn the guilty party to suffer the con- 
séquences of his mingling indistinguishably the property of an innocent 
party with his own or that of another. Counsel for défendant has ar- 
gued this question upon the theory that the rule laid down in the case 
of Elizabeth v. Pavement Co. was an exception merely to that stated 
in Garretson v. Clark, and seems to suppose that, in every case where 
some élément or éléments of a combination found in a former patent 
is found also in the inf ringing article, the burden is cast upon the plain- 
tiff to prove either that it did not affect the selling price of the arti- 
cle, or, if it did, to show what part of the price was due to his own inven- 
tion. But such a rule would be inconsistent with the décision in Eliza- 
beth V. Pavement Co. We think the two cases above mentioned are 
not inconsistent, and that they are easily reconciled upon the assump- 
tion that the rule of the first case is applicable to the question of the 
burden of proof of showing the présence of the extraneous élément and 
the probability that it has affected the price, and that the rule in the 
second case relates to the burden of proof after those facts are es- 
tablished. Thus, in the later case of Keystone Mfg. Co. v. Adams, 151 
U. S. 145, 148, 14 Sup. Ct. 295, 38 L. Ed. 103, in summing up the 
conclusions reached thereon, one was stated to be "that where the 
infringed device was a portion only of defendant's machine, which em- 
braced inventions covered by patents other than that for the inf ringe- 
ment of which the suit was brought, in the absence of proof to show 
how much of that profit was due to such other patents, and how much 
was a manufacturer's profit, the complainant is entitled to nominal 
damages only," from which it seems that the conditions stated must hâve 
been made to appear before the rule stated could be applied. 

Where the extraneous matter is another invention which is the 
subject of a monopoly in some other person, the reasons for the rule 
requiring a distinguishing of profits becomes clearer because of the 
necessity of preventing a double liability on the part of the défendant ; 
but the reasons for its application to any other case are vague, and the 
practice diffîcult. In the présent cause the court below held that it 
was not proven that the inventions of the Cushing and Thornburgh pat- 
ents, or either of them, were embodied in the casings. on which the prof- 
its were calculated, or contributed thereto, and in this we entirely agrée. 
An examination of the testimony in the record shows that some of 
the forms of parts of the combinations of those patents are to be found 
in the Canda patent, but nothing which represents any patented device 
of Cushing or of Thornburgh. Nor do we find any substantial thing 
deserving of being reckoned as a factor to which a portion of the price 
was due. It was settled as between thèse parties by the former decree 
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that there was nothing in the prior art which anticipatcd the inven- 
tion of the patent in suit, and that conckision cannot now be disputed. 
The unpatented éléments of the Cushing and Thornburgh patents (and 
the}' were ail singly unpatented) were common property. Any other 
inventer might take them, if he did not take an entire combination, 
and use them as parts of his own structure, and, if they were a fit em- 
bodiment of his own ideas, they, in his combination, represented parts 
of his invention, and the invention pervaded the whole structure. We 
therefore conclude that there was no error in disallowing this exception. 

There are no other questions of sufficient importance to require dis- 
cussion. There is a question of costs, but they were in the discrétion 
of the court, and not the subject of appeal. 

The decree of the Circuit Court will be reversed, and the cause re- 
manded, with instructions to modify it in accordance with this opinion, 
and, as thus modified, re-enter it as the final decree of the court. 



TYDEN V. OHIO TABLE CO. et al. 

(Circuit Court o£ Appeals, Sixth Circuit. Marcb 18, 190T.) 

No. 1,598. 

1. Patents— iKFBiNOEMENT—LocKrNG Device ron Tables. 

The Tj'den patent, No. 67.5,.ô77, for a locliing device for pedestal tables, 
claim 1, is void as too broad and substantlally for a function. The re- 
maining ulaims, wliile disdosing invention and valid as improvement 
claims, are of narrow scope and îimited to the spécifie device sliown. As 
so construed, hcld not infringed. 

2. S AME. 

The Wilhelm patent, No. 736,327, for a loeliing device for pedestal tables. 
held not infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

C. S. Burton, for appellant. 
H. Frease, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a suit for alleged infringement of 
two patents, one issued to C. Wilhelm, August 11, 1903, and the other 
to E. Tyden, June 4, 1901. The Wilhelm patent has been assigned to 
Tyden. Both patents are for improvements in locking device for "ped- 
estal tables." It is averred that the claims sued upon, being claims 1 
and 2 of the Wilhelm patent, and 1, 2, 3, 4, 14, 1.5, and 16 of the Tyden 
patent, are capable of conjoint use, and that same hâve been so conjoint- 
ly used by the défendants, who are operating under two later patents, 
one of October 16, 1904, to J. F. Arnold for an extension table lock, 
and one of December 27, 1904, to same party for an extension table. 
The défense was invalidity of complainant's patents and noninfringe- 
ment. The court below sustained the patents, but held that they had 
not been infringed. A pedestal extension table was old. Tyden de- 
scribes such a table as "a table which, when closed up without the ex- 
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tension leaves, Iiave a support consisting of a central pedestal with 
spreading feet at the base, the pedestal being vertically divided, and one 
part pertaining to each of the two parts of the table top, and having 
rigid with it two of the feet." He then says that in such tables a cen- 
ter kg, attached to a crossbar Connecting opposite slides pertaining to 
the extension devices, is inclosed within the two parts of the pedestal, 
which is hoUow for the purpose. The difficulty which he set hitiiself 
to remedy in thèse well-known tables was, that the pedestals when clos- 
ed did not close tightly so as to présent a solid and workmanlike ap- 
pearance. "My invention," says the patentée, "consists of means for 
locking the two parts of the pedestal together in such manner as to 
close them up from top to bottom. * * * " His first claim is an ex- 
ceedingly bi-oad orie, claiming, as it does, every means which involve 
an élément on each part and below the top of the pedestal. It is in thèse 
words : 

"A pedestal extension table, in combiiiation with a vertically-divided 'od- 
estnl and the two separate parts of the table top attached to the resiJt.Livo 
parts of the pedestal, means for binding the pedestal parts together, com- 
prislng an élément on each part at a substantial distance below the toj) 
of the pedestal, and means whereby they are adapted to be cotmected wheu 
the pedestal parts approach ; means for operating on said éléments after 
they are conneeted to cause them to bind the pedestal parts together, ex- 
tending from said éléments upward, aud thence under the table top toward 
the margin thereof." 

The second claim is for spécifie means for accomplishing this end. 
It is in thèse words : 

"In a pedestal extension table, tn eombination with a vertically-divided 
pedestal and the two separate parts of the table top rigid with the parts of 
the pedestal respectively, a locking device for Connecting the two parts of 
the pedestal together, comprising two mutually engaging éléments, one on 
each part of the divided pedestal, said éléments being adapted to become 
engaged before the pedestal parts are fully closed together; one of the (l 
locliing éléments being movable on the part of the pedestal to which it 
pertains, and operating connections by which it may be moved in direction 
to draw the parts of the pedestal together." 

The other claims in issue cover slight différences in means described, 
and need not be set out. 

A vertically-divided pedestal, hoUow and inclosing a central leg when 
closed, this center leg being the support for the center of the table when 
extended, one-half of the pedestal being rigidly attached to each of the 
movable members of such a table, was old. Means intended to draw 
thèse two parts of the pedestal together and hold them in contact were 
well known. That they did not do this in such manner as to make a 
tight joint and prevent an unfinished appearance is shown. That Ty- 
den has provided a locking device which is an improvement upon the c' 
devices for the purpose, and with better results, is the best which eau 
be said for him. Examples of the devices of the old art used to accon- 
plish the same purpose are to be seen in the old Briggs patent of 1843 
and the Thorn patent of 1851, also the Hofïmeier patent of 1881. De- 
vices in analogous arts performing the same fonction of drawing two 
parts closely together and holding them so were very common. For 
furniture locks, see patent No. 22,450, to Robinson; No. 139,844, to 
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Wolf ; No. 475,581, to Liebe; and that to Wilen, 552,026. For sash 
locks or fasteners, see patent to Christie, 160,509 ; No. 162,614, to 
Breckenridge ; patent to Ives, No. 317,540. A sash fastener made by 
Hastings is admitted to be substantially identical with sash-fastener 
devices employed before Tyden's invention as a means for holding to- 
gether the lovvcr ends of divided pedestals on extension tables. The 
lever, C, of the Tyden device is identical with the lever or brake bar in 
the patent to Jones, 608,865, for a vehicle brake. What Tyden did was 
to combine old and well-known means for locking two parts and hold- 
ing them tightly together and adapt them to the ornamental pedestals 
of tables. The field was a narrow one, and his device is not generic. 
Confîned to the spécifie means he has shown for doing the thing he set 
out to do, his patent covers a step which is but an improvement, but 
a patentable one. This does not apply to claim 1. That is not limited. 
It claims ail means for locking and holding such pedestals, and is sub- 
stantially a claim for a function. It cannot be upheld, and must be held 
void. We agrée with the court below in holding that, thus limited, the 
other claims are not infringed. We also agrée in the conclusion that 
the claims of the Wilhelm patent are not infringed. 

Modified so as to hold claim 1 of the Tyden patent void, as too broad, 
and for a function rather than a device, the decree of the Circuit Court 
will be afHrmed. 



GENERAL ELECTRIC CO. v. BULLOCK ELECTRIC JIFG. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. Marcb 21, 1907.) 

No. 1,5G7. 

Patents— Invention — Field-Magnet Pôles. 

The Roist patent. No. 573,107, for means of securing fleld-magnet pôles, 
Is void for lacli of patentable invention. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

W. K. Richardson, for appellant. 

Thomas F. Sheridan and Clifton V. Edwards, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit in equity brought by 
the General Electric Company against the BuUock Electric Manu- 
facturing Company and others, for an injunction, with the usual praycr 
for an accounting, for the infringement of letters patent No. 573,107, 
issued December 15. 1896, to Henry G. Reist, the assigner of the 
complainant, for securing field magnet pôles. In the spécification, the 
invention is described as follows: 

"My invention relates to securing pole-pleces to revolvins; fleld-magnet 
structures, particularly in alternating-current dynamos, where tlie fleld-magnet 
pôles are made of assembled larainations of sheet iron. To this end I malje 
ttie iaminations with a dovetailcd tenon upon the ends, so tliat when they are 
assembled the pole-piece may be slipped sidewise into the field-magnet struc- 
ture. I then irif^ert keys, so as to take up any lost motion between the pole- 
piece and tlie fleld-magnet, the end plates of the pôles being provided with 
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overhanging lips or flanges wliich seire to retain the flokl-magnet coils in 
place. I may then remove any fleld-magnet coil or any pole-piece witliout 
removing the field-magnet structure as a wliole." 

It is stated in the spécification that it is manifest that the invention 
may take a number of forms, and four of. thèse forms are illustrated 
in the drawings. The claims are as follows : 

"(1) The combination with a revolving fleld-magnet structure, of pole-pieees 
separated from each other, and arranged on the perlphery of said fleld-magnet 
structure, said pole-pieces being composed of laminated material, and being 
dovetailed Into the periphery of said revolving structure, and means for tak- 
ing up the play of the parts. 

"(2) The combination with a revolving fleld-magnet structure, of pole-pieces 
projecting fronl the periphery of said field-magnet structure and separated 
from each other, said pole-pieces being each composed of a bundle of laminse, 
and outside clamping-plates, the several parts being bolted together, the pole- 
pieces being dovetailed to the periphery of said revolving structure, and lieys 
for taking up the play of the parts, as herein set forth." 

The défense made in the court below was "lack of invention," and, 
in disposing of it, Judge Thompson said (146 Fed. 551) : 

"The use of larger machines, in the course of the development of the art, 
called for stronger means for fastening the pole-pieces to the yoke, but which 
would be consistent with the maintenance of the magnetic, and electric con- 
ditions and the advantages secured by such structures as that of the Parcelle 
patent. No. 463,704. The problem was purely a mechanical one, and the me- 
chanic arts afforded a broad fleld for the sélection of such means, and Reist 
chose therefrom a well-known method, that of the dovetail and key, which 
permits the use of many difCerent forms, 'ail embodying the same gênerai 
charaeteristies,' four of which he employs, and, in addition, claims the ex- 
clusive rlght to employ the one used by the défendant and necessarily ail 
forms thereof used for the same purpose. 

"Upon bis own showing, the Invention claimed lies in the adaption of tlie 
dovetail and key method to the fastening of the pole-piece to the yoke. The 
sélection of this well-known method did not require the exercise of the in- 
ventive faculty, and no more difticulties attended its adaption than usually 
follow its employment in numerous devices of the mechanic arts. When the 
conditions are known, the adaption, usually, may safely be intrusted to the 
skilled mechanic. It is a problem for the electrical engineer and the skilled 
mechanic, and not for the inventer. 

"Patentable invention is not shown and the bill will be dismîssed." 

While we failed to agrée with Judge Thompson in his holding that 
no invention was shown in the Parcelle patent, we cannot withhold our 
approval of the conclusion of a similar nature which he reached in the 
présent case. The Reist patent involves nothing more than the ap- 
plication of the well-known dovetail and key method to the fastening of 
the laminated pole-pieces of a iield magnet to the yoke thereof. This 
method of fastening has been used time out of mind in ail kinds of 
purely mechanical devices, and recently also in dynamos and other 
electric machinery, so there is no question in this case, as in the 
Parcelle, of the transfer of a well-known device from a remote art to 
one in which it had not then been used. The invention does not pré- 
sent any resuit, whether mechanical, magnetic, or electric, which was 
new. They were ail old. Nor was there any combination produced 
which had the merit of novelty or invention. 

The judgment is affirmed. 
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BALL & SOCKET FASTENER CO. v. PATENT BUTTON CO. 

(Circuit Court, D. Connecticut. March 13, 1907.) 

No. 1,169. 

Patents— CoNTEACTS— Construction— Sale oï Patents and Inventions. 

A contract by which défendant transferred to complainant ail of its 
rights In certain patents and in inventions (or "separable fasteners of the 
kind hereinafter deflned but no otbers" construed, and held to cover only 
separable fasteners of the snap variety, in wbich the resiliency is in the 
socket and not in the stud or post; It being shown that there are two 
distinct types, of which that is the distinguishlng feature, and that ail 
of those covered by the patents or Identified by the contract vfere of the 
former type. 

In Equity. Bill demanding spécifie performance of certain portions 
of a contract, and, that having been granted, for further relief. 

Donald Campbell, for complainant. 

Bristol, Stoddard, Beach & Fisher Qohn K. Beach and Samuel H. 
Fisher, of counsel), for défendant. 

PLATT, District Judge. The preamble of the agreement in suit 
showfs that the Patent Button Company had certain rights under the 
Shorey patents and in any "improvements upon the inventions described 
in said patents," and that said inventions for separable fasteners had 
no relation to the "fixed buttons made and sold by the Patent Button 
Company," but did relate to the "separable fasteners made and sold by 
the Bail & Socket Fastener Company." The agreement then turns over 
to the présent complainant ail rights in the Shorey patents (paragraph 
1), waives ail rights to the présent or future inventions by Shorey (par- 
agraph 2), and ail rights in inventions for "separable fasteners of the 
kind hereinafter defined but no others" (paragraph 3). Going to para- 
graph 10, we find the "kind" defined in thèse words : 

"The said term 'separable fasteners' is now intended, and shall always be 
understood, to mean separable fasteners and no others that are now made and 
sold by the Bail & Socket Fastener Company, and * * * described in 
the aforesaid Shorey patents now existing, viz.. Nos. 345,930 and 352,271, and 
aiso * * * described in letters patent to Clark M. Platt and numbered 
181,979, and aiso such ♦ * • as may hereafter be assigned * * *." 

None having been assigned, the last clause of the définition is imma- 
terial. 

It is obvious that the agreement has to do exclusively with separable 
fasteners of the snap variety, because fixed buttons of defendant's man- 
ufacture are referred to in the preamble, and the parties could not hâve 
imagined that the term "separable fasteners," especially when connect- 
ed with the Shorey and Platt patents, could be construed as referring to 
fixed buttons, hooks and eyes, corset clasps, or any other article not en- 
dow^ed with the peculiar function discovered in the patented structures. 
The évidence shows that separable fasteners of the snap variety were, 
at the time the agreement was made, divided patentably and mechanical- 
ly into two plainly distinguished kinds or classes. One kind had as a 
distinguishlng feature a resiliency in the cup or socket ; the other kind 
was equally distinguishable by a resiliency in the stud or bail. The 
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trade, with tlie brcvity and terscness which a business life enforces, di- 
vided them into those with "spring posts" and those with "solid posts." 
The two varieties were being produced in large quantities, but some 
makers brought out one kind, and other makers the other kind. Sep- 
arable fasteners which got the snap from a spring post or stud were 
much more expensive than those which obtained it from a spring sock- 
et. No concern was then making both kinds, and the complainant had 
confined itself absolutely to résilient socket fasteners, although it con- 
trolled a patent relating to the other kind. 

The agreement in suit is also confined, specifically and categorically, 
to turning over only the patents in which the Patent Button Company 
had rights, and which related to the kind the complainant was then 
making, and any later patents relating to the same kind, and to clench 
the matter and make assurance doubly sure, added words which are es- 
pecially adapted to emphasize the purpose in mind. It almost seems as 
if "coming events" must hâve "cast their shadow before" at the moment 
when the défendant insisted upon the insertion, and reinsertion, and in- 
sertion again, of those words of exclusion— "but no others," "and no 
others," "no others." 

Complainant says that because the parties to the agreement were in 
distinctly différent commercial channels it is probable that défendant in- 
tended to give up ail it had and ail which might corne to it in the gên- 
erai art which complainant's manufacture covered. That argument 
might hâve appealed to the défendant when the contract was under dis- 
cussion, but the contract as written shows that it was either net present- 
ed at ail or was ineffective. The patentable and mechanical distinction 
between the spring post and rigid post fasteners is a strongly marked 
and important one. It was in the minds of the parties when the agree- 
ment was made, and obviously the White patents, Nos. 691,8:32 and 
693,953, belong to the kind where the resiliency résides in the stud, 
and are thereby distinguished from tlie kind referred to in the contract, 
where thç, resiliency résides, in the post. Infinité variations might be 
applied to 'either type, but the central controUing mechanical distinction 
would remain. 

Let the bill be dismissed. 



CLANCY V. TROY BELTING & SUPriA' CO. 

(Circuit Court, N. D. New York. Mardi 19, 1907.) 

1. Patents— Assignment—Vai.] ditt. 

It is net esseutial to the validity of au asslgnmeut of a patent that It 
slioulfl be aeknowledged, where the genuiiicuess of the assignor's signature 
is proved. 
2i Same— LiCENSE. 

An oral agreement by the owner of a patent, niade without considéra- 
tion, tliat he would not trouble an infringer so long as the latter confined 
hiniself to the use of a certain métal in making the infringing device, af- 
fords no protection to the infringer af ter he has commeneed to use a' dif- 
férent métal. 
3. Same — Inl-kingement — Hose Ct-amp. 

The Redlield patent, Ko. 480,-515, for a hose clamp, construed, and hclS 
Infrlngcd. 
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In Equity. Suit to restrain alleged infringement of United States 
letters patent to Lewis H. Redfield, assigner of one-half thereof to 
John R. Clancy, No. 480,515, dated August 9, 1893, for "hose clamp," 
and for an accounting. 

Alfred Wilkinson, for complainant. 

Alexander & Dowell (Arthur E. Dowell, of counsel) , for défendant. 

RAY, District Judge. The complainant is a manufacturer of hose 
clamps; the défendant, a corporation of the state of New York. The 
défendant sells the alleged infringing devices. Défendant says it has 
five défenses, ail complète : First, complainant has not shown com- 
plète title to the patent in suit and cannot alone maintain the action ; 
second, if he has become such owner of the patent, he has shown 
no infringing act by défendant since he became such owner ; third, 
the manufacturer of the alleged infringing devices was authorized 
and licensed by complainant to make and sell them, and that, as de- 
fendant is a mère seller, it is protected by such license consent and 
authority; fourth, that the alleged infringing devices are made under 
another patent, not owned by complainant, which is valid, and there 
is no infringement by défendant; fifth, the complainant is equitably 
estopped to maintain this suit by reason of the consent and agreement 
aforesaid and by reason of lâches. 

The défendant in open court on the argument concèdes the validity 
of complainant's patent, but says it must be given a narrow construc- 
tion. The claims, two in number, read as follows: 

"(1) As an improved article of manufacture, a hose-clamp band formed In 
one pièce of slieet métal, perforated in its ends, and liaving longitudinal sUts 
extending from a point some distance from the end of tlie band toward the 
center of its length and meeting in a transverse slit; the main portion of 
said band being bent circulai' shape, the perfor;ited end portions beiug 
bent radially outward, and the free end of the slittcd portion being bent 
back and lapped onto the inner side of the opposite end of the main portion, 
substantially as described and shown. 

"(2) The band, C, composed of sheet métal and having the flnger, e, formed 
intégral therewith and bent into the outv^'arrtly-pro.iecting loop, c', and folded 
with its free end back onto the inner side of the band and lapijed onto the 
opposite end of the main portion of the band, substantially as described and 
shown." 

This improved article of manufacture consists, when complète and 
bent into shape, of a band of circular sheet métal in one pièce, which 
may be of any suitable size, but which circular band is not intégral ; 
that is, it has two ends each of which is perforated. This band has 
in the making longitudinal slits, each extending from a point some 
distance from the end towards the center of its length, where it meets 
a transverse or cross slit. This portion produced by the slits forms a 
sort of tongue or fînger, which is bent back and towards the mouth 
or opening of the circular band, and spans or bridges it, and the free 
end, the end not attached to the band, is lapped onto the inner side 
ot the opposite end of the main portion ; that is, lapped onto the 
inner side of the end of the band to which it is not attached, or, more 
properly speaking, perhaps, the end of which it is not an intégral 
part. This slitting and bending away of the tongue leaves slots., one 
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or more, as the case may be, in the band, which take hold of or bite 
the hose, when in actual use and closed down, and prevent slipping, 
and make its grip of the hose more firm and secure. This particular 
featvire is covered by Rediield's prior patents. There may be one or 
more fingers or tongues formed in the same way ; one or two on each 
side, depending on the size of the clamp. The perforated ends of 
the clamp are bent upvvardly or outwardly to form ears or flanges. 
The perforations therein receive a boit with a head and nut. This 
head engages with one ear, the nut with the other, and the nut is 
prevented from turning and coming ofï by means of flanges on the 
ear which bear on it. By turning the boit in the nut the two ears 
are drawn towards each other, and the diameter of the space within 
the band lessened, so that it is tightened around the hose ; and as the 
opening between the ears is spanned by the tongue or "finger," the 
pressure on the hose is uniform its entire circumference, and there is 
no buckling of any part of the hose, and no leak or cutting into the 
hose. This tongue or finger in such a device or clamp, formed in one 
pièce (aside from the boit and nut), is new and novel in the art, and 
durable, and has great practical utility. It is used by thousands and 
has met with large sales. It cheapened production. It discloses pat- 
entable novelty. 

The infringing device is an exact duplication, a Chinese copy, except 
it has more elaborate ears, but no élaboration that adds to the utility 
of the device, and is so bent as to form, at the place where the end of 
the tongue or finger is "lapped onto the inner side of the solid portions 
of the opposite end of the band," a sort of dépression, described in 
a subséquent patent (Sherman, No. 499,760, dated June 30, 1893), as 
"channels located in its solid portion at the ends of said opening." 
The only possible office or function of this channel is to allow the 
tongue or finger to lie therein and make the grasp of the clamp more 
perfect and uniform. It would occur to any one to provide this, and 
adding it did not constitute patentable invention; nor does its ad- 
dition to defendant's device avoid inîringement. The infringing de- 
vice would hâve anticipated if earlier, and it infringes be'ng later. The 
device of Sherman patent is much better described than that of the 
patent in suit; but the invention of the patent in suit is so described. 
illustrated, and claimed that it is easily understood and can readily be 
made. Being made of sheet métal, it is tough, not liable to break, and 
possesses resiliency. The spécifications say: 

"My présent Invention relates specially to the formation of the fingers 
•which span the space between the coupling-ears of the clamp to prevent the 
hose from being buclîled or crimped up and caught between said ears In the 
opération of tightenlng the clamp on the hose. 

"The ob.1ect of this invention is to form said Jîngers on the band in a 
simple and inexpensive manner and with a minimum consumptlon of material ; 
and to that end the invention consists in the improved construction of the 
hose-clamp band, as hereinafter fully described and speciflcally set forth in 
<;laims." 

In the prior art we find certain cast-iron clamps, with similar tongues 
or fingers, having similar ears ; but thèse were more cumbersome, and 
did not hâve the slits or the slots. They were more expensive, and 
were not made from or formed in "one pièce, stamped out of suitable 
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slieet métal by means of suitable dies," as îs the device of the patent 
in suit. This device combines great strength with little weight and 
great elasticity, ease and simplicity of construction, and saving of 
material. 

As to title, and the right of the complainant to maintain this action, 
the facts are as follows: (1) The complainant owned one-half the 
patent when it issued. (2) Redfield, who owned the other half, Sep- 
tember 27, 1892, mortgaged it to Clancy, and this was recorded in the 
Patent Office, and there is no proof it was ever paid. It has not been 
satisfied or canceled. Thereafter Redfield assigned bis one-half in- 
terest, which was subject to the mortgage held by Clancy, to one 
Burke. Burke died, and then his interest was duly transferred to one 
Truesdell, and by him to complainant. Complainant paid ncarly $4,000 
to perfect his title. However, prior to perfecting his title, Clancy 
brought suit for the infringement against this défendant; but the de- 
fect of title, if it was, being pleaded, he discontinued the suit on his 
own motion, and then perfected his title and brought this action. 

It is said by défendant that the exécution of the assignment made' 
by Redfield is not duly proved ; it not being acknowledged. But the 
signature of Redfield thereto was duly proved by the witness Trues- 
dell, who said he was familiar with Redfield's signature, and in his 
opinion the signatures of Redfield to Exhibits D, È, F, and G are his. 
genuine signatures. Thèse are the exhibits alleged to be not proved. 
No objection was made to this proof. Perfect title in complainant 
prior to the bringing of this suit is shown. That the suits referred 
to were not dismissed on the merits, but on complainant's own mo- 
tion, appears from the record and other oral évidence not objected to. 

The défense of an oral license agreement and consent rests on the 
following évidence given by the complainant : 

"A. In 18iJf> 5Ir. IledfleW and myself commonfed a suit for infringement of 
tiiis patent against the H. B. Slierman Manufacturing Company, of Battle 
Creelc, Micli. Mr. Harrison Hoyt was our attorney. Mr. Slierman and Mr. 
Cox came on hère to Syracuse to see us, and discussed at some length entér- 
ina into an agreement. There was an agreement drawn, but upon further con- 
sidération we considered it unwise to sign it. Some time after Mr. Sherman 
called to see me, and, as I tliouglit, we had made our position pretty clear 
l)y bringing suit on this patent, and considered that he, by his position, had 
recognized the validity of our patent. I wasn't very anxious for litigation- 
or trouble, preferring to get along peacefully with our competitors if we 
could. I told Mr. Sherman that, as long as lie coniined himself to brass 
<:lamps, I would not bother him, believing tliat I could do pretty well on steel, 
although at this time almost the entire demand was for a brass clamp ; but 
I had a good deal of confidence that steel would win out in time. Sherman 
agreed to that; but he never gave me a cent, or any other considération, and 
I considered that we merely had a gentlemen's understanding. We stuek 
at the steel clamps, but it was pretty up-hill work for several years ; but 
about 1900 and 1001 we had worked up a very nice business. This was ail 
new business, worked up at a great deal of trouble, labor, and expense, ail 
bascd on the patent in suit. After we had demonstrated that there was a 
fleld for steel clamps, we understood that Mr. Sherman had gone back on his 
Word and was selling a steel clamp. We first heard of this, I think, about 
1903. My attorney, Mr. Hoyt, has been dead for several years." 

Clancy strictly complied with this agreement, but défendant did 
not. After a time he commenced making and selling steel hose clamps,. 
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and hence tliis suit. This is proved by ample évidence. Clearly thîs 
oral agreement not to bother Sherman so long as lie confined himseîf 
to brass clamps (complainant's being of steel, sheet métal, not brass) 
did not bind Clancy after Sherman disregardèd and violated it b}' 
making and selling steel clamps, or clamps made of sheet métal, not 
brass, as he did. Nor did it thereafter protect this défendant, or others 
who were selling the steel clamps made by Sherman in violation of 
such agreement. The défendant was not selling in reliance on such an 
agreement. There is no équitable estoppel ; quite the contrary. Nor 
is there any lâches. So long as Sherman observed the agreement, and 
abided by it, Clancy would bave offended decency and good morals, 
had he repudiated it and sued for infringement. He did what good 
morals required him to do, and nothing more. The agreement had in 
its terms its own limitations. "So long as Sherman confined himself 
to brass clamps, lie was nc<" to be molested." 

I should say hère that détendant dumped into the record several 
patents, presumably to show the jjrior art and aiïect and limit the con- 
struction to be given complaniant's patent. Thèse are not accompanied 
by a Word of explanation, and within the autborities will not be con- 
sidered. 

Complainant's patent was allowed as claimed, nothing being cited 
against it, and it was not limited by any action or concessions there. 
It is entitled to as broad a construction as the language of the claims 
and the spécifications warrant. There is évidence that défendant bas 
continued to infringe down to the commencement of this action. It 
was cataloguing and offering the offending clamps for sale. 

I do not tliinfe any défense is made ont, and there will be a decree for 
complainant, with costs. 



AMOS-EICIIIA y. NORTnWESTP:EN 5IUT. LIFE INS. CO, 

(Circuit Court, E. D. Micliigan, S. D.) 

No. 8,473. 

INSUKANCE— Action on Life Policy— Evidence of Dei,iveky. 

After a nian's death, a policy of insur.-ince on liis life, payable to his 
wife, was found among his papers. Tbere were no eanceied internai 
revenue stamps thereou as re(iuired by law at the tiine of its date, but 
attached thereto was an envelope contaiuing the requisite stamps, and on 
the envelope were printed directions that such stamps were "to be at- 
tached to the second page of policy No. ■ when put in force," and 

aiso tbat, when affixed, they must be eanceied, by the agent by writlng 
the initiais of the company and the date thereon, and that, if the poiiey 
should be returned to the company before deliveiy, the uncanceled stam])s 
must accompany it. After the ijolicj' was found by the benoficiury, she 
procured the stamps to be afiîxed thereto and eanceied by the collecter 
of internai revenue, and brought suit thereon. It was not shown that 
the deeeased ever disclosed his possession of the policy to any one, or 
claimed to hâve insurance in the company. Held, that such facts did 
not croate such a coufliet of évidence, as to the essential fact of the ûe- 
livery of the policy as a comiiloted contract of insurance, as to entitle the 
plaintlfC to the submission of the case to the jury, as against the other- 
wise uncontradicted évidence on behalf of défendant that it was merely 
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delivered for examiuation and comparison wltb others, and that no 
premium was ever paid thereon. 

In Equity. On motion to direct verdict for défendant. 

T. A. E. Weadock, for the motion. 
George Donaldson, opposed. 

SWAN, District Judge (orally). The motion liere has been ably ar- 
gued on both sides, and I can conceive nothing which has not been pre- 
sented that would affect the conckision to which I hâve arrived that 
would be justified by the évidence. The motion is presented on two 
grounds : (1) That there is no évidence of the delivery of the poHcy 
sued upon. (2) There is no évidence of the payment of the first pre- 
mium which the pohcy makes a condition précèdent to its taking efïect. 

The facts are, briefly : That the policy of Hfe insurance sued upon 
in which plaintiff is named as beneficiary, was foiind among papers of 
plaintifï's husband, the insured, after his death. There is no évidence 
that he claimed it as his property. Its possession alone is prima facie 
évidence, as argued by counsel, that it was rightly in his possession. 
"Prima facie évidence" means simply that évidence which is sufïàcient, 
in the absence of évidence to the contrary, to warrant a judgment, or 
the direction of the court for recovery in favor of a person having pos- 
session. The place where it was found is prima facie évidence that it 
was rightfuUy in the possession of the deceased. Of what had the in- 
sured possession? It was not, then, the completed instrument hère sued 
upon ; it was an imperfect, inchoate obhgation. Speaking of it now 
apart from the testimony as to the purpose and the rightfulness of the 
possession, and speaking only with référence to the condition of the in- 
strument, it had not the stamps afïixed and canceled as required by law. 
If issued as a perfect obhgation, the law r(;quired it to be stamped. 
The amount of stamps required is not in controversy. By section 7 
of the Internai Revenue Act of June 13, 1898, c. 448, 30 Stat. 453 [U. 
S. Comp. St. 1901, p. 3292], sometimes called the "War Revenue Act," 
it is provided that : 

"If any person or pensons shall make, s\gn or cause to be made, signed or 
issued, any instrument, document or isaper of any kind or description whatso- 
ever, witliout the same being duly stamped for denoting tlie tax liereby im- 
posed thereon, or without having thereupon an udliesive stamp to dénote said 
tax, such person or ]iersons shall be deemed guilty of a misdemeanor, and 
upon conviction thereon sliall pay a fine, * « * jmd such instrument, docu- 
ment or paper shall not be évidence in any court." 

Therefore, primarily, it is the duty of the party issuing such instru- 
ment to affix to it, in the manner provided by law, the stamps required 
by the internai revenue act. The further duty is imposed upon the 
party issuing the instrument to cancel such stamps. That duty is also 
imposed upon the party receiving tire same — the duty of cancellation. 
The instrument, when found, had attached to it by an external fastening 
a stamped envelope, inclosing the stamps to be affixed and canceled. 
The original envelope inclosing the stamps ($2.40) stated in print upon 
its face that they were "to be attached to the second page of policy 

No. when put in force," and that : 

152 F.— 13 
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"The stamps so afflxed must be canceled by tbe agent by writing In Inlc 
aeross the face tbe initiais of tbe company, and tbe date. If tbe polloy ig 
retumed to the company for any purpose before delivery, the uneauceled 
stamps must accompany them." 

Then followed directions as to the manner of the cancellation of the 
stamps. Two things are observable about this direction: First, that 
the instructions that the stamps should be attached is quahfied by the 
words "wlien put in force." Second, no poHcy is named. The number 
of the policy is not given. It is claimed by the défendant that the pos- 
session of tliis poHcy with the envelope inclosing the stamps was granted 
only for the purpose of the examination of the poHcy, and its compari- 
son with that of another company ; that it was not dehvered absolutely 
as a complète contract, but was simply for the purpose stated, and none 
other. That testimony is not challenged by anything in the case, ex- 
cept, if it may be called an exception, the claim made in argument that 
there are certain discrepancies in the testimony of the witness Ellis, 
the agent of the company who intrusted the policy to Amos. There is 
no testimony in contradiction to that of Ellis, and the alleged discrepan- 
cies are not supported by the record. 

Now, as I hâve said, prima facie évidence may be controverted, and, 
if it be successfully controverted, the presumption which attaches to 
it, of course, is displaced. If any witness hère testified to the delivery 
of that policy as and for a contract, an agreement between the 
parties for the Insurance upon the life of Mr. Amos, I should say 
that undoubtedly the case must go to the jury. It would be for 
them to détermine between one witness and any number of wit- 
nesses to the contrary, because there would then be presented a 
clear issue of fact. While the law attaches to the possession some 
force, the question of the purpose, character, and quality of that pos- 
session is to be determined, and, while it is prima facie évidence of de- 
livery, that is only a rebuttable presumption. It is not évidence when 
rebutted by uncontradicted crédible testimony disproving the intent 
and authority to contract, and by facts and circumstances which clearly 
négative the exécution of the alleged contract. There is no évidence 
that the party to whom it was delivered, Walter G. Amos, ever asserted 
any right under it. He never disclosed, so far as the testimony goes, to 
any person, the possession of this policy, nor made any claim that he 
had insurance in the défendant company. The right of the plaintiff to 
recover, so far as the question of delivery is concerned, rested solely 
upon the possession of the instrument. Nor is this ail. The instru- 
ment, as I hâve said, being incomplète and imperfect at that time, the 
évidence shows that no act was subsequently done by the défendant 
company to give it status as a contract, or to make it évidence in the 
cause. Whatever compliance with the internai revenue act, to make 
the policy admissible in évidence, has been made, was not the 
act of, or known to, the défendant. If the instrument is now so far a 
completed instrument as to be admissible in évidence, it was made so, 
not by the défendant, but by the act of the person having it in possession 
after the death of Walter G. Amos, who had never acted upon it in his 
life. It was not a completed légal instrument while in his possession. 
It derived the color of validity under the war revenue act after his 
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death, from two acts : First, the plaintiflE's application for leave to affix 
the stamps and cancel them made by the internai revenue collector at 
Détroit, under the provisions of law, and that officer's cancellation of 
the stamps. The collector of the "proper district" could affix and can- 
cel the stamps, if the policy by delivery had become a contract, and the 
omission to affix the stamps arose from any of the causes which author- 
ized the collector of internai revenue to affix and cancel the stamps, 
hut not otherwise. The collector's act could not make a contract for 
the parties, but only made the instrument receivable in évidence, if 
othervirise compétent. 

Taking into considération the undisputed facts that the policy was not 
stamped, and that the stamps were in a separate envelope, uncanceled, 
and the fact also that it was the légal duty of the défendant to affix 
and cancel them, if it were issued and delivered absolutely as a contract 
of Insurance, and the presumption which must be indulged in towards 
the défendant company that it did not intend to violate the law, or incur 
its penalties by nonperformance of the duties it enjoined — for that 
presumption défendant is entitled to — and in view of the uncontradicted 
testimony of Ellis and Cole to the fact that the policy was left with 
Amos only for examination, and not otherwise, the slight discrepancies, 
which are alleged against the credibility of the testimony of the former, 
do not amount, as against thèse facts and circumstances, to that con- 
fiict of évidence upon the vital question of delivery of the policy which 
would sanction the submission of this case to the jury. Beyond that, 
the question arises whether there was any payment made. The policy 
provides that "this policy shall not take eiïect until the first premium 
shall hâve been actually paid while the insured is in good health." 
The purpose of that clause is obvions: That there should be no de- 
ferring of the payment— no right acquired under the policy, unless the 
stipulated first payment was made while the insured was what is regard- 
ed by the company an insurable risk. That requirement is made a con- 
dition précèdent to the validity of the policy as an obligation on the 
part of the défendant. The character of défendant forbade it to insure 
without payment of the fîrst premium. Now, upon that question alone 
the évidence is ail one way. There is no évidence that defendant's 
agent was ever held out as authorized by the company to waive this 
payment. There were five witnesses who testified that that payment 
was not made. No witness testifies to the contrary. The only évidence 
appearing to the contrary is the récital of the payment of that premium 
in the printed part of the policy. The amount of the premium is stated 
in writing. Now, if there were no delivery of this poHcy, this récital is, 
of course, of no force or efîect. The nondelivery of the policy as the 
contract of the parties disproves the acknowledgment of payment. In 
addition to the testimony of the witnesses Cole, Ellis, Skinner, Davison, 
and Fraher, there is considérable testimony that Mr. Amos had not the 
means to pay for this policy. It also appears in évidence that he had 
on the 30th of January a policy in another company upon which re- 
covery was subsequently had. That policy, properly stamped, was 
found in his desk, in the same drawer with thèse two instruments. 
The stamps upon it were canceled. That, in connection with the fact 
that thèse stamps were uncanceled and unaffixed to the instrument sued 
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upon, lends support to the conclusion reached upon the question of de- 
livery, tending to show that this policy was neither delivered to nor ac- 
cepted by deceased as a contract. See Hartford Fire Insurance Com- 
pany V. Wilson, 187 U. S. 467, 23 Sup. Ct. 189, -47 L. Ed. 261. 
For thèse reasons, a verdict is directed for défendant. 



WKIGHT V. SAMPTER et al. 
(District Court, S. D. New York. March 14, 1907.) 

1. Bankeuptcy—Prefebenoe— Knowledge or Oreditoe. 

Défendant, a young woman of no business expérience, had had mone.y 
on deposit with a bankrupt firm at 6 per cent, per aunuru ; her uncle, of 
supposed large means, being tbe financial head of the flrm. For several 
weeliS prior to June 4, 1904, she had had no communication with any 
member of the firm nor with. any employé thereof, and on that day she re- 
cei\'ed, by mail, a letter inclosing a check for the full amount of her de- 
posit and interest, with the statement that the flrm could no longer use 
her money. At this time neither défendant nor her sister nor mother, who 
also used tlie firm as their bank of deposit and received similar checks, 
had any suspicion that It was embarrassed, but on .lune 13th, following, 
they learned through the newspapers that a pétition in bankruptcy had 
been filed agaiiist the flrm, whieh was, in fact, insolveut ou the day the 
checks were received. Held, that such facts were insutficient to show 
that défendant had any reasonable cause to believe that the i)ayment to 
her was Intended to constitute a préférence as defined by Banlir. Act July 
1, 1898, c. 541, §§ 60a, 60b, 30 Stat. 502 [U. S. Comp. St. 1901, p. 3445]. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 0, Bankruptcy, § 257.] 

2. Same-^Consteuction — Pueoiiasee. 

Where défendant received payment of her debt from a bankrupt other- 
wïse than by desefent, she was a "purchaser" within Bankr. Act July 1, 
1898, c. 541, § 67e, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449], declaring 
that a preferentiàl transfer to any one not a "purchaser in good f aitli 
and for a présent, fair considération" will be void. 
3; Same— Feaxjdulent Teansfeb. 

Only such transfers by a bankrupt are fraudulent under Bankr. Act 
July. ,1, 1898, c. 541, § 67e, 30 Stat. .504 [U. S. Comp. St. 1901, p. 3449], 
invalidating preferentiàl transfers to any one not a purchaser in good 
faith and for a présent fair considération, as were fraudulent at comnion 
law or constituted acts of bankruptcy as prescribed by section 3 (30 Stat. 
546, c. 541 [U. S. Comp. St. 1901, p. 3423]), iucluding those within the Per- 
sonal properfy laws of New York (Laws 1897, p. 511, c. 417, § 24) prohib- 
iting transfers "with intent to hinder, delay or defraud creditors." 

4. Same— Pabticip.ation in Fbattd— Evidence. 

Where défendant had no knowledge of her uncle's pending insolveuey at 
the time she received a preferentiàl payment of her debt from a firm 
of which he was the dominant member, and there was nothing to indicate 
that she participated in his fraud in making such payment, except the 
fact that she did not demand or exact payment, the transfer was not 
fraudulent within Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. 504 [U. 
S. Comp. St. 1901, p. 3449], prohibiting preferentiàl transfers made with 
intent to hinder, delay, or defraud creditors. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. C, Bankruptcy, § 257.] 

In Equity. Hearing on bill, answer, and agreed statement of facts. 

The niaterial facts stipulated by the parties are as follows: Tlie plaintiff 
is trustée in bankruptcy of the partners and iiartnership of M. Sampter, Sons 
& Co. The défendant Elvira Sampter is a nièce of the individual bankrupts, 
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who are joined with her as défendants. On June 4, 1904, M. Snmpter, Sons & 
Co. were insolvent, and Arnold Sampter, one of the flrm, its flnancial head 
and a défendant herein, was well aware that the firm was "flnanclally in a 
critical condition." For a long time prior to the date above given, the de- 
fendant Elvira Sampter had îiad money ou deposit with the partnership. 
The évidence of deposit was a passhook similar to those used by savings 
banks, and she regularly received interest iipon lier defiosit at the rate of 
6 per cent, per annum. She was at liberty to incrcase or dimiuish her de- 
posit when and as she chose. Slie resided with lier sister and widowcd 
niother, both of whom had shnilar deposit accounts witli the bankrupts. Both 
mother and danghters were wlioHy nnfamiliar witii Imsiness matters, and 
for several weeks prior to .lune 4, 1004, had had no communication, either 
oral or written, with any member of the partnersliip or with any employé 
thereot Neither the défendant Kl vira Saui])tcr uor her niother nor sister 
had urged reouested or dcsired re])ayment of tlieir deiiosit acconnts, or any 
part thereof, when on or about said .Tune 4th each of them received by mail 
a letter signed by the tîrm, per Arnold Sampter, or at his direction ; which 
letters read: "We find that we can no longer use your money. and there- 
fore ask you to accept enclosed chcck for (the amount of deposit with interest 
to date) in full for your account." When thèse letters were simultaneously 
received by the défendant, her sister and mother, none of them had the slight- 
est suspicion that the family firm was either erabarrassed or insolvent. They 
and each of them accepted the statement contained in the letters as true, took 
the checks inclosed with their several communications, and collected them 
in the usual manner. Although this simultaneous repayment of long-standing 
accounts was the subject of conversation between mother and daughters, 
none of them was aware that she was being preferred over other creditors. 
About 10 days later, and on or about June t.S, 1004, they learned through the 
newspapers that a pétition in bankruptcy had heen filed against their late 
debtor. Mr. Arnold Sampter, when he caused thèse relatives to be paid, not 
only believed, as above stated, that his firm was "financially in a critical con- 
dition," but had been informed by a bank which held a large quantity of the 
firm paper that none of said paper would be renewed uiion innturity. Be- 
tween the 3d and lOth of -Tune the bankrupt fîrni paid relatives, fricnds. and 
employés who were their lawful creditors, but had not recjuested payment, the 
sum of about $30,000, and when such payments were made it was known to 
Mr. Arnold Sampter that his firm would not after such large disbursements 
be able to meet its maturing obligations. Ile madc thèse payments to rel- 
atives and friends "in order to prevent possible loss to them." The firm 
has paid a dividend in bankruptcy of about 40 per cent, with a small balance 
remaining In the trustee's hands. Prior to their failure M. Saninter, Sons 
& Co. had for many years enjoyed good réputation and crédit, and been one 
of the leading whoIesale clothing houses of this eity. 

James, Schell & Elkus and Mr. Rosenberg, for complainant. 
Max J. Kohler, for défendants. 

HOUGH, District Judge. The facts agreed upon in this cause pré- 
sent two oft-mooted questions in rather an extrême and unusual form. 
The trustée seeks to recover the sum paid Elvira Sampter on the eve 
of bankruptcy, (1) because it is a voidable préférence within sections 
fiOa and 60b of the bankruptcy act (Act Julv 1, 1898, c. 541, 30 Stat. 
562 [U. S. Corap. St. 1901, p. 3445]), and (2) because the transfer 
was "with the intent" on the bankrupt's part to "hinder, delay or de- 
fraud" his creditors, and was not for "a présent fair considération" 
within section 67e (30 Stat. 564, c. 541 fu. S. Comp. St. 1901, p. 
3449] ) ; and should also be "held null and void as against the creditors" 
of the firm "by the laws of the state" of New York, pursuant to the 
same section. 
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First. It cannot be doubted that the payment in question was a préfér- 
ence, and that Miss Sampter is the person "benefited thereby," and the 
first question raised revolves around the inquiry wliether she had 
"reasonable cause to believe that it was thereby (i. e., by the payment) 
intended to give (her) a préférence." It has frequently been s<iid, in 
actions turning upon the présence or absence of reasonable cause to 
believe a material or vital fact, that anything "sufficient to excite at- 
tention and put a party on inquiry is notice of everything to which 
inquiry would hâve led," and that knovvn facts "calculated to awake 
suspicion" vvill justify an inference of actual and complète knowledge. 
In re Knopf, 16 Am. Bankr. Rep. 433, 144 Fed. 245 ; Parker v. Con- 
ner, 93 N. Y. 118, 45 Am. Rep. 178. But obviously facts, whether pro- 
ducing certainty or merely suspicion, must hâve a mind upon which 
to operate and affect, and the rule is equally well established that it 
is sufficient if the facts brought home to the person sought to be af- 
fected are such as would produce action and inquiry on the part of 
"an ordinarily intelligent man" (Grant v. Bank, 97 U. S. 80, 24 L. 
Ed. 971), "a prudent business man" (Bank v. Cook, 95 U. S. 343, 
24 L. Ed. 412 ; Toof v. Martin, 13 Wall. 40, 20 L. Ed. 481), "a person 
of ordinary prudence and discrétion" (Wager v. Hall, 16 Wall. 584, 
31 L. Ed. 504), "an ordinarily prudent man" (In re Eçgert, 4 Am. 
Bankr. Rep. 449, 102 Fed. 735), "a prudent man" (Dutcher v. Wright, 
94 U. S. 553, 24 L. Ed. 130). 

The peculiarity of this case is that the mind to be aflfected is that of 
a confiding nièce, wholly unacquainted with business knowledge, and, 
however intelligent and prudent in matters within her own expérience, 
incapable of comprehending the significance of business facts, which 
would hâve been more than enlightening to men of the business world. 
It is therefore urged by the défendants that Barbour v. Priest, 103 U. 
S. 293, 26 L. Ed. 478, justifies the proposition that not only must the 
facts exist and be sufficiently impressive to awake inquiry in such minds 
as are catalogued in the cases above cited, but they must be sufïïcient 
to impress their significance upon the mind of the person to be afifected 
—in this case a woman leading a life apart from the world of business. 
It was indeed said in the case last cited (one inducing great sympathy 
for the preferred créditer) that it is "necessary to prove the existence 
of this reasonable cause of belief * * * jjj (-he mind of the prefer- 
red party." Page 296 of 103 U. S. (26 L. Ed. 478). But thèse wprds 
must be taken in conjunction with the whole opinion, which was written 
in express consonance with Grant v. Bank, supra, and the phrase quot- 
ed I take to assume in "the preferred party" the mind of "an ordinarily 
intelligent man." It would be intolérable that the voidability of a 
préférence should dépend not upon the effect of facts admittedly or by 
proof known to a défendant, but upon the degree of intelligence or ex- 
périence which such défendant was capable of exercising in respect 
thereto; such a rule would put a premium upon ignorance, and en- 
courage the assumption thereof. The rule hère applicable is, there- 
fore : Would an ordinarily intelligent and prudent business man bave 
had reasonable cause to believe, upon any facts known to Miss Sampter, 
that her uncle intended to prefer herself, her sister and mother? I 
think not. Ail that she knew was entirely consistent with the busi- 
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ness conclusion that, inasmuch as 6 per cent, was a high rate of inter- 
est, it was no longer profitable for the firm to pay it, and wrong for 
them to keep the money in a mercantile venture at lower rates, which 
could be obtained with greater security elsewhere. She did not know 
that ail friends and relatives were being paid off, nor was she aware of 
any embarrassment on the part of her long prospérons uncle. If ail 
she knew had been known by a merchant, I see no reason why it should 
hâve produced any other feeling than that Sampter's Sons no longer 
felt like paying a high rate for the use of a small sum of money. 

Second. This branch of complainant's contention assumes (and I 
think properly) that the payment to Miss Sampter was with the intent 
on Arnold Sampter's part prohibited by the statute, but admits (neces- 
sarily, in my opinion) that the défendant was wholly guiltless of any 
participation in the bankrupt's purpose or design. In the view contend- 
ed for, the ignorance or innocence of the transférée is of no consé- 
quence, provided the bankrupt, with the "intent and purpose" prescrib- 
ed in 67e, exécutes a preferential transfer to any one not a "purchaser 
in good faith and for a présent fair considération." Miss Sampter was 
a "purchaser," because she acquired the payment to her otherwise than 
by descent (McCartee v. Orphan Asylum Soc, 9 Cow. [N. Y.] 437, 
18 Am. Dec. 516), and her "good faith" (as defined in Searle v. School 
District, 133 U. S., at page 563, 10 Sup. Ct. 377 [33 L. Ed. 740]) is 
unimpeachable ; but inasmuch as she neither requested nor desired the 
payment that surprised her so much to her advantage, it is denied that 
she got the money "for a présent fair considération," and the payment 
must be regarded under the act as a voluntary dissipation of a fund 
properly to be regarded as a trust for ail creditors alike. This view of 
the section under considération assumes that the bankruptcy act has 
laid down a new rule in respect of the voidability of fraudulent convey- 
ances by wholly sweeping away the requirement that the transférée or 
grantee, to merit condemnation, shall hâve either actual notice of the 
fraudulent intent, hâve participated in the fraud, or had notice of some 
fact calculated to put him on inquiry and leading to a discovery of such 
fraudulent intent. Undoubtedly this assumption finds support in Sher- 
man v. Luckhardt, 11 Am. Bankr. Rep. 26, 74 Pac. 277, 67 Kan. 
683, and possibly also in Re McLam, 3 Am. Bankr. Rep. 245, 97 Fed. 
922. But it cannot prevail in this court, being clearly opposed to the 
ruling for this circuit made in Re Bloch, 142 Fed. 674, 15 Am. Bankr. 
Rep., at page 751, viz., that the transfers prohibited by 67e are only 
those fraudulent and therefore voidable at "common law," or, what is 
the same thing, such as constitute acts of bankruptcy under section 3. 
(30 Stat. 546, c. 541 [U. S. Comp. St. 1901, p. 3423]). By "common 
law" must be understood the rules of property growing out of 13 Eliz. 
c. 5, as afifected by similar statutory enactments in force in the state 
wherein the transaction complained of took place. 

It follows that the payment to Miss Sampter is voidable under this 
section of the act, only if in fraud of creditors according to the law of 
New York as contained in the décisions of the courts of that state and 
(at présent) in the personal property law (Laws 1897, p. 511, c. 
417, § 24), prohibiting transfers "with the intent to hinder, delay or de- 
fraud creditors," and no other or différent tests are to be applied there- 
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to than hâve long been used in fédéral and state décisions without any 
référence to bankriiptcy. 

Further considération would be superfluous, were it not for certain 
décisions in this state wherein the courts hâve pointed out as one of the 
badges of fraud that the creditors preferred "took no affirmative or in- 
dependent action to collect their claim ; they simply accepted the ad- 
vantages which the fraudulent debtor voluntarily gave them for bis 
own purpose and as a part of the fraudulent scheme." Metcalf v. Mos- 
es, 161 N. Y. 587, 56 N. E. 67. And compare First National Bank v. 
Miller, 163 N. Y. 164, 57 N. E. 308; Mandeville v. Avery, 124 N. Y. 
376, 26 N. E. 951, 21 Am. St. Rep. 678. From thèse authorities it is 
urged that while a creditor demanding payment in the Vi^ay of business 
may lawfully obtain such payment even from a fraudulent insolvent 
intending to hinder and delay his creditors, provided that he himself 
does not participate in the fraud, a similar right does not attach to one 
who, without effort and without demand, merely receives payment of 
an unmatured debt from such fraudulent debtor. Undoubtedly as civ- 
ilization, and with it business methods, become more complex, the 
badges of fraud increase with the opportunities for fraud ; but the dé- 
cisions above referred to hâve not changed, and do not purport to 
change, the rule of law. The court or jury must find participation in 
the fraud on the part of the payée or grantee as a matter of fact, and 
each case must stand upon its own facts. There is nothing in this 
cause, except the bare fact that Miss Sampter did not demand or ex- 
pect payment, to indicate participation on her part in the fraud of her 
uncle, and that bare fact, even plus the relationship, is not enough to 
turn the scale against her; it is évidence, nothing more, and on the 
whole évidence she must be absolved. 

The bill is dismissed. 



LEWIS PUB. CO. V. WïMAN et al. 

(Circuit Court, E. D. Jlissouri, E. D. April 4, 1007.) 

No. 5,437. 

1. COUBTS— JtTBISDICTION or FEDERAL CoTJRTS— NATURE AND SOURCE. 

The courts of tlie United States int'erior to tlie Suprême Court, being 
statutory courts crented by Cougress, possess only tbose powers wliich are 
expressly granted to them by statute, aud until Congress coni'ers upon 
them jurisdiction of a matter authorized by tlie Constitution of tlie United 
States they cannot exercise it. 

[Ed. Note. — Ifor cases in point, see Cent. Dig. vol. 13, Courts, §§ 702, 
793.] 

2. SaME — JUSI.SDICTION OF STATE COURTS— NaTURE AND SOURCE. 

State courts of gênerai jurisdiction, until divc sted by au act of Congress 
Of jurisdiction in causes which, under the national Constitution, may be 
conferrcd upon the courts of the United States exflusively, may, go far 
as the Constitution and laws of the United States are coneerned, exercise 
jurisdiction over them. 

[Ed. Note.—For cases in point, see Cent. Dig. vol. 13, Courts, § 1326.] 

3. Samb— Concurrent .Jurisdictton— State and Fédéral Courts. 

Subdivision 4 of section 020. Rev. St. [U. S. Couip. St. 1901, p. 50.3]. 
does not coûter exclusive jurisdiction ou the c-ourts of the United Sl:ates 
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In controvoi'sies ni'isinc; uwlcv flie postal !aws of thc United States, bnî: 
oniy coneui-rent with tlie courts of tlie states, and for tliis ruason state 
eoiu'tH iuay take eognizam-e oi' .sucli eaiirte.s. 

4. l{eMOVAL OF OaUSKS — SUBJECT OF CONTKOVEHSY — PoSTAL LaWS. 

Altliougli OoJigress bas not autliorized by spécial act the removal oJ' 
causes arising under the ])ostal laws of tbe United States, if tbe bill on 
its face sliows tliat tbe eontroversy is one arisiug under the postal lawK 
of the United States, and tbe value of the matter in controversy exceeds 
.$2,000, exclusive of interest and costs, such cause Is removable fi'om the 
State to a national court, under section 2 of the act of March 3, 3887, e. 
3T3, 24 Stat. 55;î, as corrected by tbe act of x!i.ugust 13, 1888, c. 8G6, 2:, 
Stat. 434 [U. S. Comp. St. 1901, p. 509], 
(Syllabus by the Court.) 

On Demurrer to the Jurisdiction and ilotion to Remand. 

Barclay & Fauntleroy and Carter, Collins & Jones, for complainant. 

Chester H. Krum and H. H. Glassie, for défendants. 

TRIEBER, District Jtidge. Thiis action was originally commenced 
in the circuit court of the city of St. Louis, state of Missouri, and on 
pétition of the défendants removed to this court. Défendants demurred 
to the jurisdiction of the state court, claiming that that court was whol- 
ly without jurisdiction to entertain the bill, the national courts having 
exclusive original jurisdiction of ail controversies involving the actions 
of the executive department in postal matters. 

The bill filed in the state court, in so far as it affects the jurisdictional 
question, may be briefly stated as foUows : The complainant is the pub- 
lisher of a monthly magazine which had theretofore, in conformity with 
the acts of Congress and the rules and régulations of the Post Office 
Department, been admitted to be sent through the mails at second- 
class rates ; that it has a circulation exceeding 1,000,000 copies, and that 
the privilège of sending the magazine at thèse rates is a very valuable 
one; that on March 4, 1907, the Postmaster General, without any hear- 
ing or notice to complainant and in violation of the act of Congress ap- 
proved March 3, 1901, c. 851, § 1, 31 Stat. 1107 [U S. Comp. St. 1901, 
p. 2655], annulled this privilège, and the défendant, the postmaster at 
St. Louis, where said publication is mailed, has notified complainant 
that in conformity with the order of the Postmaster General the second- 
class privilège of complainant for his said magazine has been revoked, 
and that it will hâve to be sent as third-class matter, which will cause an 
increase in the postage to complainant of probably $20,000 a month, 
and practically destroy its business and cause irréparable damage. The 
prayer of the bill is for an injunction to prevent the enforcement of 
this order of the Postmaster General by the défendants, the postmaster 
and assistant postmaster at St. Louis. 

The complainant aiso filed a motion to remand the cause to the 
state court, upon the ground that the action was not removable to this 
court. The fact that the défendants who now demur to the jurisdiction 
caused the removal of the cause to this court does not estop them from 
questioning the jurisdiction of the court from which it was removed. 
Cowlev V. Northern Pacific R. R. Co., 159 U. S. 569, 16 Sup. Ct. 127, 
40 L. Ed. 263 ; Wabash Western Rv. Co. v. Brow, 164 U. S. 371, 17 
Sup. Ct. 126, 41 L. Ed. 431 ; De Lima v. Bidwell, 182 U. S. 1, 21 Sup. 



202 152 FEDERAL REPORTER. 

et. 743, 45 L. Ed. 1041 ; Tootle v. Coleman, 107 Fed. 41, 46 C. C. A. 
132, 57 L. R. A. 120. 
_ Are the courts of the states without jurisdiction to grant relief to a 
citizen who claims that by reason of some action of an officiai of the 
Post Office Department he has been greatly injured? Or, in other 
words, hâve the national courts exclusive jurisdiction of cases of that 
nature ? In the view which this court takes it is unnecessary to déter- 
mine whether an action of this nature niay be maintained under section 
3833, Rev. St. [U. S. Comp. St. 1901, p. 2610], or whether Teal v. 
Felton, 12 How. 284, 13 L. Ed. 990, is applicable. The law is well set- 
tled that the courts of the United States inferior to the Suprême Court 
are mère créatures of Congress, and possess no powers except those 
specifically granted to them by an act of Congress, and this limitation 
applies to ail causes which, under the Constitution, Congress miglit 
hâve granted to the national courts jurisdiction to hear and détermine. 
As early as 1799, in Turner v. Bank of North America, 4 Dali. 10, 1 
L,. Ed. 718, it was said: 

"The poUtlcal truth Is that the disposai of the judiclal power (except in 
ï few specifled instances) belongs to Congress, and Congress is not bound to 
enlarge the jurisdiction of the fédéral courts to every subject in every form 
which the Constitution might warrant." 

To the same efïect are United States v. Hudson, 7 Cranch, 33, 3 L. 
Ed. 259 ; Cary v. Curtis, 3 How. 245, 11 L. Ed. 576 ; Sheldon v. Sill. 
8 How. 448, 12 L. Ed. 1147 ; Stevenson v. Fain, 195 U. S. 165, 25 Sup. 
Ct. 6. 49 L. Ed. 142; Ex parte Wisner, 203 U. S. 449, 455, 27 Sup. Ct. 

150, 51 L. Ed. ; Case Sewing Machine Companies, 18 Wall. 553, 

577, 21 L. Ed. 914. 

In the last-cited case the court say: 

"Congress, It may be eonceded, may eonfer such jurisdiction upon the cir- 
cuit courts as It may see fit, within the scope of the judicial power of tlie 
Constitution not vested in the Suprême Court; but as such tribunals are 
neither created by the Constitution nor is their jurisdiction deflned by that 
instrument, it follows that, inasmuch as they are created by au act of Con- 
gress, It Is necessary in every attempt to deflne their power to loolî to that 
source as the means of accompllshing that end. Fédéral judicial power be- 
yond ail doubt has its origin In the Constitution ; but the organization of 
the System and the distribution of the subjects of jurisdiction among sucli 
inferior courts as Congress may from time to time ordain and establish, with- 
in the scope of the judicial power, always hâve been and of right ruust be the 
worli of the Congress." 

Prior to the adoption of the Constitution no one will deny that the 
courts of the states had complète jurisdiction over ail légal questions 
capable of judicial détermination. Article 3 of the Constitution defines 
the powers which Congress may eonfer on the national courts. In the 
first judiciary act, that of September 24, 1789, c. 20, 1 Stat. 73, the 
act creating the national courts inferior to the Suprême Court and 
which but for the acts of Congress would not exist, the jurisdiction 
of the circuit courts in civil actions was limited to cases in which the 
United States were plaintiffs or petitioners and actions depending en- 
tirely on a diversity of citizenship. The first act conferring upon the 
courts of the United States original jurisdiction in cases other than that 
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of diversity of citizcnship \vas the second act creating tlie bank of 
the United States, April 10, 181G, c. U, 3 Stat. 2GG. Since then several 
other spécial acts conferring jurisdiction on the national courts in cases 
in which a fédéral question is involved hâve been passed — the act of 
February 25, 1863, c. 58, 13 Stat. 665, providing for the establish- 
ment of national banks, and the act of July 27, 1868, c. 255, § 2, 15 
Stat. 236, authorizing corporations created by acts of Congress to re- 
move causes from the state to the national courts, but the first gênerai 
act which extended the jurisdiction of the national courts to cases in- 
volving a fédéral question was the judiciary act of March 3, 1875, 
c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 508]. Prier thereto the 
State courts had exclusive jurisdiction of causes of that nature, sub- 
ject to review by the Suprême Court of the United States, under sec- 
tion 25 of the judiciary act of September 24, 1789. The serious ob- 
jections made prior to the adoption of the Constitution of the United 
States, by reason of the fear that under article 3, § 2, of the Consti- 
tution the state courts would be deprived of a great deal of their juris- 
diction, induced Mr. Hamilton to dispute that contention in The Fed- 
eralist. In No. 82 of that publication he said : 

"The principles established in a former paper teach us that the states wlll 
retaln ail the pre-existing authorities which may not be exeluslvely delegated 
to the fédéral head, and that thls exclusive délégation can only exist in one 
of three cases — where an exclusive authority is in express terms granted to 
the Union, or where a particular authority is granted to the Union and the 
•exercise of a like authority is prohibited to the states, or where an authority 
Is granted to the Union with which a similar authority in the states would 
be utterly incompatible. Though thèse principles may not apply with the 
same force to the judicial as to the législative departtoent, yet I am Inclined 
to think that they are in the main just with respect to the former as well as 
to the latter, and under this impression I shall lay down as a rule that the 
state courts will retain the Jurisdiction they now hâve, unless it appears to 
be talîen away in one of the enumerated modes. The only thing in the prés- 
ent Constitution which wears the appearance of conflning the causes of the 
fédéral cognizance to the fédéral courts is contained in this passage, 'The 
judicial power of the United States shall be vested in one Suprême Court and 
in such inferior courts as the Congress shall from time to time ordain and 
establish.' This might either be construed to signify that the Suprême Court 
and subordinate courts of the Union should alone hâve the power of deciding 
those causes to which their authority is to extend, or simply to dénote that 
tlie orcans of the national nidieiary ph^uld be one Suprême Court and as 
many subordinate courts as Congress should think proper to appoint ; in other 
words, that the United States should exercise the judicial power with which 
they are to be invcsted through one suprême tribunal and a certain number 
of inferior ones to be instituted by them. The first exciudes, the last admlta, 
the concurrent jurisdiction of the state tribunals, and as the first would 
amount to an aliénation of state power by implication, the last appears to 
me the most defensible construction. * * * i mean, therefore, to contend 
that the United States, in the course of législation upon the objocts entrusted 
to their direction, may not commit the décision of causes arising upon the 
particular régulation to the fédéral courts solely, if such a measure should be 
deemed expédient, but I hold that the state courts will be divested of no part 
of their primitive jurisdiction further than may relate to an appeal, and I 
am even of opinion that In every case in which they were not expressly ex- 
cluded by the future acts of the national Législature they will, of course, 
take cognizance of the causes to which those acts may give birth, This I 
infer from the nature of Judiciary power and from the gênerai genius of 
the System. The judiciary power of every govemment looks beyond its 
own local or municipal laws and In civil cases lays hold of ail subjects of 
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Htisation between pnrtios willUn its jurif^diction, tlionsli tlie causes of dis- 
pute are relative to the laws of tlie most distant part of the globe." 

Oliver EUsworth, a member of the convention wliich framed the 
Constitution and the reputed author of the judiciary act of 1789, in 
answer to George Mason (who was one of the members of that con- 
vention who refused to sign that instrument and opposed its adoption, 
and one whose objections was that the judiciary of the United States 
is 80 constructed and extended as to absorb and destroy the judiciaries 
of the several states, thereby rendering law as tedious, intricate, and 
expensive, and justice as unattainable by a great part of the com- 
inunity as in England, and enable the rich to oppress and ruin the poor) , 
said : 

"It [the Judiclal power of the United States] extends only to the objects 
and cases apeeifled, aiid wheroin the national peace or riglits, or tbe harmossy 
of the States, is concerned, and not to controversies between citizens of the 
same state (except where they claim under grants of différent states) ; and 
nOthîng lilndcrs but the suprême fédéral court may be held in différent dis- 
tricts, or in ail the states, and that ail the cases, except tbe few in which it 
has original and not appellate, jurisdiction, may, in the flrst instance, be had 
in the state courts, and thosc trials be final, except in cases of great magni- 
tude." 2 Federalist and Other Constitutional Papers, Fédéral ist Statesman 
Séries, p. 578 (the original having been published in tbe Connecticut Courant 
of November 2G, 1787, over tbe non de plume of "Laudholder'î). 

In Plaquemines Fruit Co. v. Henderson, 170 U. S. 511, 18 Sup. Ct. 
685, 42 L- Ed. 113(3, this question was again bcfore the Suprême Court, 
and Mr. Justice Harlan, speaking for the court, after a very thorough 
review of ail the authorities, epitomized the law to be : 

"As under the long-settled interprétation of tlie Constitution the mère ex- 
tension of the judicial power of the United States to suits brought by a state 
against citizens of other states did not, of itself, divest tbe state courts of 
jurisdiction to hear and détermine sueb cases, and as Congress bas not in- 
vested the national courts vvith exclusive jurisdiction in cases of that kind, 
it follovvs that the courts of a state n>:iy, so far as the Constitution and laws 
of the United States are concerned, take cognizance of a suit brought by the 
state in its own courts against citizens of other states, subject, of course, to 
the rigbt of the défendant to bave such suit removed to tbe proper Circuit 
Court of the United States, wbenever tbe removal thereof is authorized by 
the acts of Congress, and subject, also, to the authority of this court to re- 
view the final judgment of the state court, if tbe cnse be one witb''i our ap- 
pellate jurisdiction." 170 U. S. 521, 18 Sup. Ct. C>89, 42 L. Ed. 1126. 

Whether Congress could, under the Constitution, confer such exclu- 
sive jurisdiction on the national courts in cases of this kind it is un- 
necessary to détermine in this case, as it has never attempted to do so, 
so far as the research of the learned counsel or of the court has been 
able to find. The original jurisdiction of this court could only bave 
been invoked upon the ground that the right claimed by complainant, 
and of which he charges défendants are about to deprive him, is one 
granted to him by the Constitution or laws of the United States or 
under subdivision 4, § 629, Rev. St. [U. S. Comp. St. 1901, p. 503]. 
This last section is as follows : ' 

"Fourth. Of ail suits at law or in equity arising under any act providing 
for revenue from imports or tonnage, except * * * ; of ail causes arising 
under any law providing internai revenue, and of ail causes arising under the 
postal laws." 
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The beginning of the section is, "The Circuit Court shall hâve juris- 
diction as follows." 

It will thus be seen that there is nothing in that section vvhich seeks 
to confer upon the courts of the United States exclusive jurisdiction. 
But as the right claimed by the complainant in his bill is one arising 
under the Constitution and laws of the United States, and the amount 
involved exceeds in value the sum of $2,000, exclusive of interest 
and costs, this court would clearly hâve original jurisdiction under 
the judiciary act of March 3, 1887, c. 373, 24 Stat. oo3, as corrected 
bv the act of August 13, 1888, c. 8C6, 35 Stat. 434 [U. S. Comp. St. 
1901, p. 509]. 

The right to remove the cause must also be sustained under the latter 
act, as there is no other act of Congress which will permit the reraoval 
of a cause of this nature from a state court to this court. Although, as 
shown above, subdivision 4 of section G29, Rev. St., includes causes aris- 
ing under any act of Congress providing for revenue from imports and 
tonnage, internai revenue and under the postal laws, section 643, Rev. 
St. fU. S. Comp. St. 1901, p. 521], only authorizes the removal of causes 
commenced against any officer appointed by or acting under authority 
of any revenue law of the United States, and does not include actions 
against officers acting under the postal laws. Whether this was a mère 
oversight on the part of Congress or intentional is immaterial, so far 
as the courts are concerned, for they are powerless to remedy the 
omissions of Congress. 

It was also contended on behalf of the défense that, in view of the 
fact that actions of this nature are an interférence with the proper dis- 
charge of the duties imposed upon one of the executive departments 
of the national government in pursuance of the Constitution, the 
wheels of the government may be stopped by improper injunctions 
granted by state courts ail over the country, if permitted. It vi'ould 
be a sufficient answer to this contention that there is no reason to pré- 
sume that the courts of the states will pervert the laws of the nation any 
more than would the national courts, and that Congress is of that 
opinion is conclusively evidenced by the fact that it bas not seen proper 
to deprive the state courts of that jurisdiction by conferring exclusive 
jurisdiction on the courts of its own création in cases of this nature, or 
even cases arising under the revenue laws. The reports of the Su- 
prême Court of the United States are full of cases which were origi- 
nally instituted a-^ainst collectors of customs and internai revenue in 
the state courts and removed to the national courts, and in none of them 
bas that high tribunal ever held that the state court in which the suit 
was originally instituted was without jurisdiction. In view of the 
well-known fact that the courts of the United States, including the 
Suprême Court, will raise jurisdictional questions of their ovvm motion, 
as was evidenced in Minnesota v. Northern Securities Company, 194 
U. S. 48, 24 Sup. Ct. 598, 48 U. Ed. 870. and Cochran v. Montgomery 
County, 199 U. S. 2()0, 26 Sup. Ct. 58, 50 L. Ed. 182, it is hardly reason- 
abîe to suppose that so important a question would hâve been over- 
looked. In the verv important cases of De Lima v. Bidvv-ell, 182 U. S. 
1, 21 Sup. Ct. 743,' 45 L. Ed. 1041, and Downes v. Bidweh, 182 U. S. 
244, 21 Sup. Ct. 770, 45 L,. Ed. 1088, which were actions arising under 
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the revenue laws of Congress against the collector of customs, the 
suits were originally instituted in the state courts and removed, under 
the provisions of section 643, Rev. St., to the national court. 

From what has been said it follows as of course that the demurrer 
of défendants challenging the j urisdiction of the state court must be 
overruled, and as the bill of complaint on its face shows tliat complain- 
ant claims some right granted to him by the Constitution and laws 
of the United States and the value of the matter in controversy ex- 
ceeds $2,000, the motion to remand the cause to the state court must 
also be overruled. New Orléans National Bank v. Merchant (C. C.) 
18 Fed. 841. 



PLUSIMER V. NORTHERN PAC. RY. CO. 

(Circuit Court, W. D. Washington, N. D. March 2, 1907.) 

No. 1,430. 

1. Commerce— CONSTiTUTioNAL Law— Employbr's Liabilitt Act. 

Employer's Liability Act (Act June 11, 1906, c. 3073, 34 Stat. 232), mak- 
Ing iuterstate carriers liable for injuries to employés, notwlthstanding the 
latter's négligence, if the carrier's négligence was gross in comparlson 
with that of the employé, is not unconstitutional as net within the power 
of Congress conferred by the commerce clause of the fédéral Constitution. 

2. CONSTlTUTIONAL LAW — RETROACTIVE STATUTES. 

A rétroactive statute is not unconstitutional unless its efCect would be 
a deprivation of life, liberty, or property, contraiy to the flfth amend- 
ment of the fédéral Constitution. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Constitutional 
Law, § 526.] 

3. Same— Deprivation of Peoperty. 

The passage of a law taking away défenses to civil actions based on 
rules of law which are pureiy arbitrary does not constitute a depriva- 
tion of property without due process of law. 

[Ed. Note. — Eor casçs in point, see Cent. Dig. vol. 10, Constitutional 
Law, § 925.] 

4. Statuies— Employer's Liability Act— Rétroactive Opération. 

EmiDloyer's Liability Act (Act June 11, 1906, c. 3073, § 2, 34 Stat. 232) 
déclares that in ail actions subsequently bronght against any common 
carrier, to recover damages for Personal injuries to an employé, etc., the 
fact that the employé may hâve been guilty of contributory négligence 
shnil not bar a recovery where bis négligence was slight, and that of the 
employer was gross in comparison ; but the damages shali be diminished 
in proportion to the amount of négligence attributable to such employé. 
Hdd. that such act created a new right and a new obligation, and did 
nr-t merely deprive the employer of an arbitrary défense previously ex- 
isting under rules of law, and therefore, should not be construed to op- 
erate retroactively. 

At Law. Action to recover damages for a personal injury alleged to 
hâve been caused by négligence of the défendant in the opération of 
its railroad, the plaintiff being at the time of the injury in the service 
of the défendant as a brakeman. Heard on defendant's pétition for 
a new trial, after a verdict in favor of the plaintifï for $5,000. Péti- 
tion granted. 

Elias A. Wright and Herbert E. Snook, for plaintifï. 
Carroll B. Graves, for défendant. 
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HANFORD, District Judge. The plaintiff suffered a painful in- 
jury while working for the Northern Pacific Railway Company, as a 
brakeman on one of its trains, at Seattle, in the month of March, 
1906. This action was commenced in August, 1906, to recover com- 
pensation for said injury, on the alleged ground that it was caused 
by the neghgence of the défendant in failing to keep its track and 
railway in a condition to be reasonably safe for the employés of the 
Company required to operate its trains. The eiïects of the injury are 
permanent; the plaintiff's left leg having been mangled and severed 
from his body by a car wheel passing over it. By his complaint and 
the arguments of his counsel upon the trial, the plaintiff claimed dam- 
ages in the sum of $30,000. The jury awarded him $.5,000, which 
sum is less than probably would hâve been awarded, if it had net 
been proved that his personal négligence was a contributing cause of 
the mishap ; and a verdict for the défendant on the ground that plain- 
tiff's contributory négligence had been clearly proved by ail the évi- 
dence introduced, including his own testimony, would hâve been di- 
rected, if the court had not been influenced to refuse to so direct 
the jury, by considération of the act of Congress of June 11, 1906, com- 
monly called "The Employer's Liability Act" (Act June 11, 1906, c. 
.'5073, 34 Stat. 232), which makes important changes in the law applica- 
ble to common carriers engaged in iuterstate and foreign commerce. 
The case was submitted to the jury under instructions which assumed 
that said act is valid, and applicable to the case. 

A pétition to set the verdict aside has been interposed, assigning nu- 
merous grounds, the most important of which are that said act is 
unconstitutional, and totally void, and that the court misconstrued the 
act in ruling that it is applicable to this case ; the spécifications of the 
latter ground being that the injury antedated the enactment of the 
statute referred to, and it should not hâve been held to be rétroactive 
in effect, and the plaintiff did not by his complaint clearly set forth a 
cause of action based upon said statute, and it was not proved that the 
particular train upon which the plaintiff was employed, and by which 
he was injured, was in use at the time as a carrier of merchandise or 
commodities pertaining to Interstate or foreign commerce, and that 
by the terms of said act the opération of a railway within a state is not 
subject to its provisions except when carrying on interstate and foreign 
traffic. 

This pétition having been presented and argued, the court is now 
required to review its ruHngs upon the trial, and the instructions given 
to the jury. After reflection and délibération, with due respect to 
contrary décisions of other courts, I am convinced that the employer's 
liability act is not unconstitutional, nor in principle a departure from 
the législative policy of the government. The substance and sum of 
the argurnent against the constitutionality of this statute is that the 
whole power of Congress to enact laws affecting the business of com- 
mon carriers of freight and passengers, is conferred by the interstate 
and foreign commerce clause of the Constitution, and that the con- 
tracts of carriers with their employés and the duties and obligations 
of each to the other, are matters of purely local concern, and not com- 
prehended within the constitutional grant of power "to regulate com- 
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merce with foreign nations, and among the several states, and with 
the Indian tribes." This view of the subject appears to me to be much 
too narrow to accord with the practical and jtidicial interprétation 
which has been given to this clause of the Constitution. Commerce 
has been defined to be traffic; that is, the buying, selling, and ex- 
changing of commodities. This comprehends more than the mère 
contracts by which merchandise is bouglit, sold, and exchanged. The 
actual transfer of mercliandise and delivery of the manual possession 
thereof, and its transportation from one place to another are included. 
Régulations of commerce are rules to be obeyed in carrying on the 
business of buying, selling, exchanging, transferring, and moving the 
property which is the subject of traffic, and to be effective such régu- 
lations must not only control the conduct of merchants, bankers, and 
others engaged as principals in the business, but their servants and 
agents, and the carriers who serve them in the transportation of 
property from one place to another, and those who furnish the facili- 
ties for communication between distant points which aid the business. 
Ships, vehicles, railways, telegraph lines, and cables are ail necessary 
to traffic, and subjects of régulations of commerce, which may be pre- 
scribed by lawful authority. But merchants and merchandise, bankers 
and money, clerks, accountants, and agents, ships, vehicles, tracks, loco- 
motives, cars, storehouses, wharves, telegraph lines, and cables, and 
the postal service ail combined would be ineffectuai to carry on foreign 
and Interstate commerce without the skill and strength of captains, 
engineers, firemen, seamen, stevedores, trainmen, mechanics, and the 
host of laborers constituting the force necessary to operate and keep 
in repair the physical appliances of commerce. The employés who 
work for wages in every branch of the business, giving life and mo- 
bility to trade are equally subject to régulations of commerce as those 
whom they serve, and régulations prescribing their rights and obliga- 
tions with respect to their employment not only affect commerce but 
regulate commerce. 

By the statute under considération the law of the country has been 
changed radically; but it is harmonious with, and not more radical 
than other laws enacted by Congress in the exercise of the power 
conferred by the interstate and foreign commerce clause of the Con- 
stitution which hâve been uniformly acquiesced in by the people and 
enforced by the national courts, since the first shipping law was enacted 
by the first Congress in the year 1790. Act July 20, ll'DO, c. 29, 1 
Stat. 131. The scope of that law is indicated by its title, viz. : "An act 
for the government and régulation of seamen in the merchant service." 
Sixty-five pages of volume 3, United States Compiled Statutes, 1901 
(pages 3061-3125) are required to set forth the statutes which hâve 
been enacted by Congress relating to seamen in the merchant service, 
prescribing régulations comprising almost every détail of "Sailor's 
Rights." 

Thèse statutes require contracts for the employment of seamen to be 
in Vk^riting, and signed before the departure of the ships on which they 
are to serve from the shipping port ; they prescribe the minimum daily 
allowance of food, so that sailors shall not be subjected to hunger, and 
require warm rooms to be furnished on ships du ring cold weather, and 
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that medicine chests and slop chests shall be provided for thc use and 
benefit of their crews ; they prohibit thé flogging and maltreatment of 
seamen ; they subject shipowners and masters to liability for damages 
for wrongfully withholding wages, and prescribe rules for compelling 
sailors to perform the obligations of their contracts of employment, and 
authorize the forfeiture of wages for désertion. Thèse and similar 
laws are firmly estabhshed in the jurisprudence of the country, and they 
regulate the business of carriers by water, which is an important part 
of foreign and interstate commerce. It is now too late to make the dis- 
covery that the constitutional power of Congress is not ample to author- 
ize législation on thèse subjects. The similarity of the statute under 
considération to the laws affecting the rights of shipovv'ners and mar- 
iners is obvions, and the Constitution contains no suggestion of a more 
extended grant of power to regulate the business of carriers by water 
than the power to regulate the business of carriers over land. In the 
argument in support of the defendant's pétition, an attempt was made 
to differentiate maritime commerce from its other branches, by assum- 
ing that the admiralty jurisdiction of the fédéral courts, by a necessary 
implication, embraces législative power, and the case of Butler v. Boston 
Steamship Company, 130 U. S.. 527-5.58, 9 Sup. Ct. 612, 33 h. Ed. 1017, 
was cited, in which Mr. Justice Bradley said, in effect, that as exclusive 
jurisdiction of admiralty and maritime cases is vested in the national 
courts, the exclusive power to legislate on the same subject must be 
necessarily in the national législature. Similar dictum may be found in 
the opinion by Mr. Justice Brown in the case of The Roanoke, 189 U. 
S. 185, 23 Sup. Ct. 491, 47 L. Ed. 770. This, however, falls far short 
of being a détermination by the Suprême Court that the power of Con- 
gress to enact shipping and navigation laws, steamboat inspection laws, 
and the laws relating to seamen is a mère incident or appendage of the 
judicial power of the government, and not within the scope of the pow- 
ers granted directly to Congress in express terms. Whilst the three co- 
ordinate branches of our government are intimately connected, and in 
the performance of their functions interdependent, eacli is a check on 
the others, and to insure the independence of each, the Constitution, by 
separate articles, confers the executive power upon the Président, the 
législative power upon Congress, and the judicial power upon the 
courts. The régulation of commerce requires the exercise of législative 
power, and as the power to regulate is exprcssly granted in broad terms, 
there can be no occasion for supplementing it or extending it by implica- 
tions, to comprehend any particular branch of commerce. It is to be 
noted that the Employer's Liability Act is not limited to apply, only, to 
carriers over land, but applies as well to carriers engaged in maritime 
commerce. 

As a régulation of the business of land carriers, this statute is not the 
first of its kind. The safety appliance law enacted by Congress in 189^5 
imposes a positive duty on carriers engaged in interstate commerce, to 
protect the lives and limbs of railroad employés and travelers, by equip- 
ping trains with air brakes, and automatic couplers, rendering it un- 
necessary for a man operating the coupler to go between the ends of the 
cars, and with secure grab irons or handholds in the ends and sides of 
152 F.— 14 
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each car, for greater security to the men in coupling and uncoupling 
cars. It also provides for fixing a standard of the height of drawbars 
for freight cars, and it abolishes the "assumption of risk" rule, in ail 
cases in which an employé may be injured by any locomotive, car, or 
train in use contrary to the provisions of the act. In the case of John- 
son V. Southern Pacific Co., 196 U. S. 1-22, 25 Sup. Ct. 158, 49 L. Ed. 
363, the Suprême Court of the United States reversed a décision of the 
Circuit Court of Appeals for the Eighth Circuit, denying to an injured 
employé the right to recover damages in an action based upon said act, 
and held that a reasonably libéral rule of interprétation should be ap- 
plied to the act to give effect to the intention of Congress. In that case 
the constitutionality of the act does not appear to hâve been questioned, 
nevertheless the décision of the Suprême Court is necessarily an affirm- 
ance of its validity, for it is not presumable that in a contested case, ad- 
mitted to be of such public importance as to justify the granting of a 
writ of certiorari to bring it before the Suprême Court for review, learn- 
ed counsel and the court would hâve ignored a question of such para- 
mount importance. 

As I am constrained to grant the pétition for a new trial of this case, 
for error in the instructions given to the jury to the eiïect that a verdict 
in favor of the plaintifï might be rendered, notwithstanding his contrib- 
utory négligence, an expression of my opinion on the question as to the 
constitutionality of this statute might be evaded now. But the question 
has been argued fully by able counsel in this case, and it must be decided 
in disposing of other cases now pending in this district, therefore I hâve 
deemed the first opportunity to be the proper occasion for announcing 
my positive belief on the subject. 

Section 2 of the act provides as follows : 

"Sec. 2. That in ail actions hereafter brought agaiust any common carriers 
to recover damages for personal injuries to an employée, or where such in- 
juries hâve resulted in his death, the fact that the employée may hâve been 
guilty of contributory négligence shall not bar a recovery where hie cou- 
tributory négligence was slight and that of the employer was gross in com- 
parison, but the damages shall be diminished by the jury in proportion to 
the amount of négligence attributable to such employée. Ail questions of 
négligence and contributory négligence shall be for the jury." 34 Stat. 232, 
c. 3073. 

The phrase "ail actions hereafter brought" is broad enough to include 
actions for injuries suffered prior to the enactment ; but although with- 
in the letter of the law, such cases must be deemed to be not within its 
purview, if the rétroactive eiïect would defeat the law by making it un- 
constitutional. I hold that a rétroactive statute enacted by Congress 
is not unconstitutional, unless its effect would be a deprivation of life, 
liberty, or property, contrary to the fifth amendment, and that the tak- 
ing away of défenses to civil actions based upon rules of law which are 
purely arbitrary, e. g., the statute of limitations, would not be such a 
deprivation. Campbell v. Holt, 115 U. S. 620-634, 6 Sup. Ct. 209, 29 
L. Ed. 483. The plea of contributory négligence as a défense to an 
action to recover damages for an alleged tortious in jury, is an affirma- 
tive traverse of the plaintiff's cause of action, similar to a plea of want 
of considération as a défense to an action upon an alleged contract, for 
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if it can be established by évidence it disproves the plaintiff's case. 
Such a défense does not rest upon a mare arbitrary rule exempting a 
party from légal process to enforce an obligation, but its foundation is 
in reason and natural justice. 

In the case of Little v. Hackett, 116 U. S. 371, 6 Sup. Ct. 393, 29 h. 
Ed. 652, Mr. Justice Field, in delivering the opinion of the court, said : 

"That one cannot recover damages for an injury to the commission of 
wliich he has dlrectly contributed is a rule of established law and a prin- 
elple of common justice. * • * if ijls fault, whether of omission or com- 
mission, has been the proximate cause of the injury, he is without remedy, 
against one also in the wrong." 

This rule has been heretofore generally recognized as a part of the 
common law, in England and the United States, and the same rule is 
to be found in the Roman law. Wharton on the Law of Négligence 
(2d Ed.) § 300 ; 7 Amer. & Eng. Encyc. Law (2d Ed.) 371, 372. 

Therefore this statute créâtes a new right and a new obligation. I 
do not question the justice of the rule of comparative négligence, as it 
may be applied in actions for injuries suffered after its legalization, but 
it cannot be applied to past occurrences without working a deprivation 
of property in a manner which the Constitution forbids ; for if so ap- 
plied, the statute, and not the injury, would fix the plaintiff's rights and 
the defendant's obligation, which are the important éléments of the 
cause of action. 

For this reason alone, the pétition for a new trial will be granted. 



KELLEY V. GREAT NORTHERN RT. CO. 
(Circuit Court, D. Minnesota, Fifth Division. March 11, 1907.) 

1. Commerce— PowEE to Regulate— Poweb of Congress— Employées' Lia- 

BILITY AOT. 

The act of Congress of June 11, 1906, 34 Stat. 232, c. 3073, commonly 
called the "Fédéral Employers' Liability Act," Is a régulation of commerce 
between the states or with foreign nations, within the meaning of the 
commerce clause of the Constitution, and hence within the power of Con- 
gress. 

2. Same— Nature of Power. 

Décisions deflning the meaning and scope of the commerce clause of the 
Constitution considered and discussed, the trend of ail of them being to 
the eft'ect that the commercial power conferred by the Constitution au- 
thorizes législation with respect to ail the subjects of foreign and Inter- 
state commerce, the persous engaged in it, and the Instruments by which 
it is carried on, and as to suoh suojects is without limitation. 

3. Same. 

Décisions conceming the validity of state statutes, upon the questions 
involved hère, considered and discussed, and from them the followlng 
gênerai rules deduced: (1) That the liability of common carriers for in- 
juries to their employés growing out of their négligence or the négligence 
of their other employés is a proper subject for governmental régulation, 
and Congress has the power, whenever it chooses to exercise it, to make 
régulations on that subject within its field of control, namely, Interstate 
and foreign commerce, similar to those the state Législatures may make 
in their field. (2) That such statutes are not, in themselves, régulations 
of Interstate commerce, although they control, in some degree, the con- 
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duct and the liabllity of tliose eugaged iu such commerce, and a state 
may tlierefore, so long as Congress lias not legislated upon the particular 
Bubject, enact tliem, in the rightful exercise of its police power to regulate 
the relative rights and duties of ail persous and corporations within its 
limits, without invading the exclusive power of Congress. But Congress 
■ may also, under the power conferred by the commerce clause of the Con- 
stitution, enact such législation as a régulation of Interstate or foreigu 
commerce. (3) That, while as a gênerai rule the police power belongs to 
the States, yet Congress may, in the exercise of its power to regulate 
Interstate commerce, impose upon such commerce régulations which are 
in their esscntial nature police régulations. 
é. Same. 

If Congress, having for its object the protection of the llves and limbs 
of railroad emijloyés, can jaake a spécifie régulation such as that embod- 
ied in the "Safety Appliance Act," as tô which it would seem there eau be 
no doubt (Johnson v. Southern Pacific Co., 196 U. S. 1, 25 Sup. Ct. 158, 
49 Lf. FjG. 363), it can, with the same object in view, make a gênerai régu- 
lation such as that embodied in this act. The object of the statute is 
plain upon its face. It is apparent that Congress had in contemplation 
much more thau the mère création and imposition of the liabllity men- 
tioned. It had in contemplation the protection of the lives and persons 
of the employés of common carriers engaged in interstate or foreign com- 
merce whose employment has any relation to such commerce. With that 
object In view, it enacted the statute, and by its provisions changed cer- 
tain common-law rules determining liabllity in order to promote that ob- 
ject by securing, so far as the statute could compel it, a more careful 
sélection of employés, a doser and more careful supervision of them, 
and a more rigid enforcement of their duties. 

5. Same. 

It is the carrier engaged in interstate commerce that this act seeks to 
regulate in relation to its duties to its employés, and the power of Con- 
gress extends to, and the act was intended to cover, ail the employés 
whose employment relates to such commerce; and if such common car- 
rier is also at the same time engaged in intrastate commerce, using the 
same nieans and agencies for both, the power of Congress extends to, 
and the act was intended to cover, ail the employés whose employment 
relates to such means and agencies. 

6. Same. 

The fact that a common carrier engaged in interstate commerce may 
also be engaged in intrastate commerce, using therein in whole or in part 
the same means and agencies, cannot defeat the power of Congress to 
regulate such carrier. The régulation of intrastate commerce, which 
may resuit in such a case (if, Indeed, In such case there could be said 
to be any régulation of intrastate commerce by such an act as this), is 
incidental, and due to the manner or method in which the carrier con- 
ducts its business, and to the fact that it thus combines or commingles 
its interstate with its intrastate commerce. 

7. CONSTITUTIONAL LAM' — StATCTES — CONSTRUCTION IN FaVOK OF "VaLIDITT. 

l'ut this act is remédiai and not pénal, and would therefore not only 
permit, but, if neeessary to sustain its validity, require a libéral con- 
struction. If, therefore, it wore neeessary to sustain its validity, there 
is ample authority for so construing it as to conflue its opération to those 
whose injuries occur at a time when they are actually engaged upon in- 
terstate traflic : the facts and circumstances of each particular case de- 
termining whether or not the act is applicable. The Trade-Mark Cases 
and the McKendree Case distinguished. 

8. Masteb and Sekva NT— Injuries to Servant— Fellow Servants— Con- 

TEIBUTORY NEGLIGENCE. 

The reasoning of the cases in which the fellow-servant rule has been 
laid down by the courts has, in view of modem methods and conditions, 
lost much, and in some cases ail, of its force. The coutributory negli- 
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genee raie as applied l>y the courts, In view of modem conditions sur- 
rounding tliose eugaged in certain occupations, is harsli, cruel, and un- 
just, and ought long since in the furtherance of justice and in the inter- 
est of hunianity to Uave been greatly inodified. And there are substantial 
reasons why an employer engaged in certain occupations should not be 
permitted to relieve himself by contract with his employés from liabillty 
for injuries caused by his négligence or the négligence of Lis other em- 
ployés. 

9. CoNSTriuTioNAL Law— Equal Protection of Laws. 

ïhe contention that the act violâtes the ilfth, seventh, tenth, and four- 
teenth aniendments of the Constitution is without merit. 

10. Masteb and Servant — Ik.iuries to Servant — Statutoby Provisions. 

It appears that défendant is a railroad company engaged in interstate 
commerce : that plaintiff at the time of his injury, whlch was subséquent 
to the passage of the act, to wit, on the Ist day of November, 190G. was 
an employé of défendant, engaged in repairing its railroad traek on which 
such commerce is carried on ; and that plaintifC rested his complaint upon 
the provisions of the fédéral employers' liabillty act. HcUl. unon demur- 
rer raising the point, that such act is constitutional and valid, and that 
the demurrer sliould be overruled. 
(Syllabus by the Court.) 

S. F. White and John H. Norton, for plaintiff. 

W. A. Begg, J. A. î\Iurphy, and Trieber McHugh, for défendant. 

MORRIS, District Judge. Tlie défendant herein is a railroad Com- 
pany engaged in interstate coinmerce. The plaintiff at the time of the 
injury, to wit, on the Ist day of November, 1906, was an employé of the 
défendant, engaged in repairing its railroad track on vvhicli sjch com- 
merce is carried on. The complaint rests upon two claims of négli- 
gence : The négligence of the défendant, and the négligence of its 
employés who were at the time of the accident the fellow servants of 
the plaintiff. The only ground on which the demurrer w^as seriously 
pressed was that the complaint does not state facts stifficient to consti- 
tute a cause of action. My view is that the allégations as to the négli- 
gence of the employés of défendant, who were fellovi' servants of plain- 
tiff are sufficient, under the act of Congress approved June 11, 1906, 
entitled "An act relating to liabillty ot common carriers in the District 
of Columbia and territories and common carriers engaged in commerce 
hetween the states and betvi'een the states and foreign nations to their 
employés," if that act is valid. The défendant has attacked its validity 
on constitutional grounds, and to that question the argument of counsel 
was mainly directed, and upon it a décision invited. If the constitution- 
ality of the act is sustained, as I think it must be, the demurrer must 
fail. I hâve therefore deemed it necessary to décide that question, and 
to that question only is this opinion directed. That act, after the title 
above quoted, is as follows : 

"Be It enacted by the Senate and House of Représentatives of the United 
States of America in Congress assembled, that every common carrier engaged 
in trade or commerce in the District of Columbia, or in any territory of the 
United States, or between the several states, or hetween any territory and 
another, or between any territory or territories and any state or states, or 
the District of Columbia, or with foreign nations, or between the District of 
Columbia and any state or states or foreign nations, shall be liable to any of 
its employées, or, in the case of his death, to his Personal représentative for 
the beneflt of his widow and children, if any, if none, then for his parents; if 
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none, tlien for hls next of kin dépendent upon him, for ail damages whleh may 
resuit trom tlie négligence of any of its officers, agents, or employées, or by 
reasou of any defeet or iusuffieieney due to its négligence in its cars, engines, 
apiiliaiices, macliiuery, track, roadbed, ways, or works. 

"Sec. 2. That in ail actions hereafter brouglit against any common carriers 
to recover damages for Personal injuries to an employée, or where such in- 
juries bave resulted in bis death, tbe fact that tbe employée may bave been 
guilty of contributory négligence shall not bar a recovery wbere bis contribu- 
tory négligence was sllgbt and that of tbe employer was gross in comparison, 
but tbe damages shall be diminisbed by tbe jury in proportion to tbe amount 
of négligence attributable to such employée. Ail questions of négligence and 
contributory négligence shall be for the jury. 

"Sec. 3. That no contract of employment, Insurance, relief beneflt, or Indem- 
nity for injury or death entered into by or on behalf of any employée, nor the 
acceptance of any such insurance, relief benefit, or indemuity by the person 
entitled tbereto, shall constitute any bar or défense to any action brought to 
recover damages for personal Injuries to or death of such employée: Pro- 
vided, however, That upon the trial of such action against any common carrier 
the défendant may set ofC therein any sum It bas contributed toward any such 
insurance, relief benefit, or Indemnity that may hâve been paid to the Injured 
employée, or, in case of his death, to bis personal représentative. 

"Sec. 4. That no action shall be maintalned under this act, unless commeneed 
withln one year from the time the cause of action accrued. 

"Sec. 5. That nothing in this act shall be held to limit the duty of common 
carriers by raiiroads or impair the rlghts of their employées imder the safety 
appliance act of March second, eighteen hundred and ninety-three, as amended 
Aprll flrst, eighteen hundred and ninety-six, and March second, niueteen hun- 
dred and three." 34 Stat. 232, e. 3073. 

As I understood the argument of counsel for défendant, it was con- 
ceded that it might not be open to question that, just as the Législatures 
of the States bave the right to change the rules of law determining the 
liability of parties as administered in their courts in cases within their 
jurisdiction, so has Congress the right by appropriate législation to 
change such rules of law as administered in the courts of the United 
States, and so as to control only cases pending therein, for the reason 
that as mère judicial rules founded on the common law or upon consid- 
érations of public policy, but having ail the force of law, they are no 
more sacred than législative enactments, which may be altered or re- 
pealed at the will of the législative department of the Government. But 
they contend — and in that I think they are correct — that the scope of the 
act in question is much broader than that, and that Congress obviously 
intended it to be so; that it was intended that it should become the su- 
prême law of the land of gênerai application, and as such binding upon 
ail courts, state and fédéral, and should fix imperative rules by which 
ail of them must hereafter be governed ; and that therefore, if valid at 
ail, it can only be valid as a régulation of commerce under the power 
conferred upon Congress by section 8 of article 1 of the Constitution 
of the United States, which, for the purposes of this discussion, is as 
follows: 

"The Congress shall hâve power," among other things, "to rcgulate commerce 
vvith foreign nations, and among the several States, and with the Indian 
tribes," .and " * * * to make ail laws which shall be necessary and projter 
for carrying into exécution tbe foregoing powers." 

Proceeding, then, upon that assumption, their contention is that the 
act is unconstitutional and invalid. 
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The first grouiid on wliich that contention is baserl is that the subject- 
niaîter of thc act is the création and enforcement of liabilities growing 
ont of the négligence of common carriers engagea in Interstate or 
foreign commerce to their employés, and it is thcrefore not a régulation 
of commerce among the states or ivith foreign nations, zdthin the mean- 
ing of that clause of the Constitution, and hence not iinthin the power of 
Congress. 

As preliminary and leading up to a more direct considération of the 
power of Congress in référence to such législation as that embodied in 
this act, it niay be well to call attention very briefly to some of the 
décisions, state and fédéral, as to the power of the state Législatures 
in référence thereto, a proper understanding of which will prépare us 
to correctly apprehend the true doctrine in référence to the extent of 
the power reposed in Congress. It can no longer be questioned, in 
the face of thèse décisions, that the common-law rules which are af- 
fected by this act are simply rules of décision enunciated by the courts, 
according to their ideas of justice and pub'ic policy, and are necessari- 
ly subject to the control of the state Législatures in the exercise of what 
is commonly termed the police power. But when the state législation 
is directed to particular occupations, such, for instance, as that of rail- 
road companies, it is subject to certain limitations growing out of the 
constitutional provisions of the fourteenth amendment, prohibiting the 
taking of property without due process of law, or the denying to 
any person the equal protection of the laws, or an interférence with 
the liberty of contract. It seems that the contributory négligence rule 
lias never been directly modified by state législation ; at least none 
such has been called to my attention. But the reasoning of the cases 
would apply with equal force to that rule. 

Thèse décisions were rendered in cases which arose under varions 
state statutes: 

In Missouri Pacific Ry. Co. v. Mackey, 127 U. S. 205, 8 Sup. Ct. 
1161, 32 L. Ed. 107, under a Kansas statute, which provided that 
"every railroad company organized or doing business in this state, 
shall be liable for ail damages done to any employé of such company in 
conséquence of any négligence of its agents, or by any mismanagement 
of its engineers, or other employées, to any person sustaining such 
damage" ; in Minneapolis and St. Louis Rv. Co. v. Herrick, 127 U. 
S. 210, 8 Sup. Ct. 1176, 32 L. Ed. 109, under a statute of lowa, pro- 
viding that "every corporation operating a railway shall be liable for 
ail damages sustained by any person, including employées of such cor- 
poration, in conséquence of the neglect of agents, or by any mismanage- 
ment of the engineers or other employées of the corporation, and in 
■conséquence of the willful wrongs, whether of commission or omission, 
of such agents, engineers, or other employées, when such wrongs are 
in any manner connected with the use and opération of any railway on 

■ or about which they are employed, and no contract which restricts such 
liability shall be légal or binding" ; in McGuire v. C. B. & Q. Ry. Co. 
(lowa) 108 N. W. 902, under the lowa statute, after it had been 
amended by adding a provision sim'lar to that contained in section 
3 of the act of Congress hère in question, to the efïect that no contract 

■ of relief benefit or indemnity entered into prior to the injury, between 
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the person so injured and such corporation, should constitute a bar or 
défense to an action under the statute; in Tullis v. Lake Erie & 
Western R. R. Ce, 175 U. S. 348, 20 Sup. Ct. 13c;, 41 L. Ed. VM, 
under a statute of Indiana, in référence to the liabiHty of railroad and 
other corporations, for damages for personal injuries suffered by an 
employé while in its service; in Martin v. Pittsburg & Eake Erie R. 
Ce, 27 Sup. Ct. Rep. 100, 203 U. S. 284, 51 L. Ed. , under a stat- 
ute of Pennsylvania, which will be set forth hereafter. And many 
otlier cases under similar statutes might be cited. 

Ail of thèse décisions are to the efïect that it is compétent for a state, 
in the exercise of the police power, to change or modify the rules of 
décision determining the liability of employers to their employés, as 
applied to particular pursuits or callings, and that législation to that 
etîect is not obnoxious to the fourteenth amendment to the Constitution, 
if ail persons brought under its influence are treated alike under similar 
circumstances and condidons, and if, with a wide législative discrétion, 
the classification is practical and not palpably arbitrary. In other words, 
the liability of those in particular occupations, as, for instance, railroad 
companies, for injuries to their employés, is a proper subject for gov- 
ernmental régulation, and a state niay make such reasonable régula- 
tions on the subject with respect to ail within its territorial junsdic- 
tion as the Législature thereof may think that the public welfare de- 
mands, subject only to the limitations above indicated. 

Counsel for défendant, as I hâve understood them, not only admit, 
but urge, that such is the well-established lavv ; but they contend that 
such législation is within the power of the state Législatures only, 
and that it is not within the power of Congress under the commerce 
clause of the Constitution to enact such a statute as that hère under 
considération with référence to common carriers engaged in Inter- 
state commerce, because it merely changes or modifies the common- 
law rules determining the liability, and thus merely créâtes a liability 
of such carriers to their employés for their négligence or for the négli- 
gence of the fellow servants of the injured employé, and in no way 
prescribes rules for carrying on trafific or commerce among the states, 
and therefore in no way régulâtes such commerce. 

As I hâve said above, I hâve referred to and given the efïect of the 
foregoing décisions, because I think they prépare us to correctly ap- 
prehend the efïect of those which more nearly touch the above conten- 
tion, and from which the true doctrine in référence to the extent of 
the power of Congress may be ascertained. In this latter class are 
those décisions in which the Suprême Court of the United States has 
had under considération state statutes whose validity was attacked on 
the ground that they afïected Interstate commerce, and were régulations 
of such commerce, and were therefore within the exclusive power 
of Congress. While it might be said that in none of thèse cases was 
the exact question raised which is hère being considered, yet, as I 
think, they not only throw light upon it, but indicate beyond question 
the views entertained thereon by the justices of our highest court. 

But, before proceeding to the considération of thèse cases, let us 
hrst ascertain, as far as we can, from other décisions, the meaning 
and scope of the commerce clause of the Constitution. 
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In determining the meaning and scope of that clause the Suprême 
Court has, from the time of the delivery of the opinion of the great 
Chief Justice in Gibbons v. Ogden, untiî now, seemed to think it un- 
desirable to give to the words therein any hard and fast définition, or 
to mark with absolute certainty the extent of the power thereby con- 
ferred. It has been declared that "interstate commerce" is a term of 
very large significance (Hopkins v. U. S., 171 U. S. 578, 597, 19 Sup, 
Ct. 40, 43 L. Ed. 290, citing many cases), and that the power conferred 
by the Constitution is, as to interstate and fore'gn commerce, one with- 
out limitation. "It authorizes législation with respect to ail the sub- 
jects of foreign and interstate commerce, the persans engagea in it, 
and the instruments by which it is carricd on." Sherlock v. Alling, 
iiifra. 

In Telegraph Company v. Texas, 105 U. S. 4G0, 464, 26 L. Ed. 1067, 
the court says : 

"In Pensacola Telpprapli Company v. Western Union Telegraph Company, 
96 U. S. ], 24 L. Ed. 708, this court held that the telegraph was an instrument 
of commerce, and that telegraph eompanies \Yere suhject to the regulating 
power of Congress in respect to their foreign and interstate business. A tele- 
graph Company oecupies the sanie relation to connneree as a carrier of mes- 
i-ages that a railroad company does as a carrier of goods. Both eompanies 
are instruments of commerce, and their 'business is commerce itself." 

In this opinion the italics in ail quotations are mv own. 

In Lottery Cases, 188 U. S. 321, 346, 23 Sup. Ct. 331, 47 L. Ed. 493, 
Mr. Justice Harlan, delivering the opinion of the majority of the court, 
reviews at great length the cases in which the court has considered 
the meaning of the term "commerce among the several states" in the 
commerce clause of the Constitution, and the power of Congress there- 
under, and very completely summarizes the effect of the décisions. I 
can only quote a small portion of what he says, but an examination of 
the case will show the very large significance of the term and the dififi- 
culty of giving it a précise définition and the wide scope of the power. 
He says : 

"The leading case under the commerce clause of the Constitution is Gibbons 
V. Ogden, 9 Wheat. 1, 389. 194, L. Ed. 23. Iteferring to that clause, Chief 
Justice Marshall said : 'The subject to be regiilated is "commerce" ; and our 
Constitution being, as was aptly said at the bar, one of enmneration and not 
of définition, to ascertain the extent of the power, it becomes necessary to 
settle the meaning of the word. 'l'iie counsel for the appellee would limit 
it to trafflc, to buylng and selling, or the iuterchange of commoditieS, and. do 
not admit that it compreliends navigation. 'This would restriet a gênerai 
term, ai)plicable to many objects, to one of its significations. "Commerce," 
undoubtedly, is traffic, but it is something more ; it is intercourse. • * * It 
has been truly said that "commerce." as the word is used in the Constitution, 
is a miit, every part of which is indicated by the term. If this be the admit- 
ted meaning of the word. in its applications to foreign nations, it must carry 
the same meaning thro\tghout the sentence, and remain a unit, unless there 
be some plain, intelligiblf! cause which alters it. The sub.iect to which the 
power is next applied is to commerce "among the several States." The word 
"among" means intermingled with. A thing which is among othors is inter- 
mingled with them. Connneree among tlie states cannot stop at the external 
boundary Une of each state, but may be intrortuced into the interior. It is 
not intended to say that thèse words comprehend that commerce, which is 
completel.y internai, which is carried on between m an and nian in a state, or 
between différent parts of the same state, and which does not extend to or af- 
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fect otlier states. Such a power would be inconvenieut and Is certalnly un' 
necessary. Comprehensive as tlie word "among" is, it may very properly be 
restricted to tbat commerce wliicli concerns more states than one. * • « 
ïhe genius and character of the whole government seem to be tbat its action 
is to be applied to ail tlie external concerns of tlie Nation and to those internai 
concerns which affect the states geuerally ; but not to those which are com- 
pletely within a particular state, which do not aCfect other states, and with 
which it is not necessary to interfère for the purpose of executing some of 
the gênerai powers of the government. • * * ' 

"Agaiu: 'We are now arrived at the inquiry: What is this powerî It 
is the power to regulate ; that is, to prescribe the rule by which commerce is to 
be governed. This power, like ail others vested inCougress, Is complète it% 
itself, may be exercised to its utmost extent, and ackuowledges no limitation)!, 
other than are prescrihed in the Constitution. Thèse are expressed in plaiu 
ternis, and do not affect the questions which arise in this case, or which 
liave been discussed at the bar. If, as bas always been uuderstood, the 
sovereignty of Congress, though llmited to specifled objects, is plenary as to 
those objecte, the power over coiamerce with foreign nations, and among the 
several states, is vested in Congress as ahsolutely as it would 6e in a single 
govermne)it, having in its Constitution the same restrictions on the exercise of 
the potcer as are found in the Constitution of the United States.' 
* •**•***** « 

"This référence to prior adjudications could be extended if it were necessary 
to do so. The cases cited, however, sufflciently iudicate the grouuds upou 
which this court bas proceeded when determining the meaning and scope of 
the commerce clause. They show that commerce among the states embraoes 
navigation, intercourse, comm.unication, traffic, the transit of pcrsons, and the 
transmission of messages l)y telegraph. They also show that the power to 
regulate oom,m-erce among the several states is vested in Congress as ahsolutely 
us it wonH 6e in a single government, havîng in its Constitution the same 
restrictions on the exercise of the power as are found in the Constitution of 
the United States; that such power is plenary, complète in itself, and may 6e 
exerted hy Congress to its utmost extent, subject only to such limitations as 
the Constitutian imposes upon the exercise of the powers granted by it; and 
that in determining the character of the régulations to 6e adopted Congress 
has « large discrétion which is not to 6e controlled iy the courts, simply 6e- 
cause, in thetr opinion such régulations may not he the best or most effective 
that could be employed." 

Bearing in mind, then, the large significance given to the terms of 
the commerce clause and the wide scope of the power thereby con- 
ferred, let us consider some of those cases, wherein the validity of 
State statutes is concerned, to which I hâve referred as more nearly 
touching the question raised hère. 

Among them are the following: In Cooley v. Board of Wardens, 
53 U. S. 298, 13 L. Ed. 996, under a Peniisylvania stattite provid- 
ing that a vessel which neglects or refuses to take a pilot shall for- 
feit and pay to the master warden of the pilots, for the use of the 
Society for the Relief of Distressed and Decayed Pilots, their wid- 
ows and children, one-half the regular amount of pilotage; in Mor- 
gan V. Louisiana, 118 U. S. 455, 6 Sup. Ct. 1114, 30 L. Ed. 637, un- 
der statutes of Louisiana establishing a System of quarantine laws ; 
in Smith v. Alabama, 124 U. S. 465, 8 Sup. Ct. 564, 31 L,. Ed. 508, 
under an Alabama statute requiring locomotive engineers to be ex- 
amined and licensed by a board to be appointed for that purpose; 
in Nashville, Chattanooga & St. Louis Railway v. Alabama, 128 U. 
S. 96, 9 Sup. Ct. 28, 32 L. Ed. 352, under an Alabama statute re- 
quiring locomotive engineers and other persons employed by a rail- 
road Company in a capacity which calls for the ability to distinguish 
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and discriminate between color signais, to be examined, etc. ; in West- 
ern Union Telegraph Company v. James, 1G3 U. S. G50, 16 Sup. 
Ct. 934, 40 L. Ed. 1105, under a Georgia statute requiring every te!e- 
grapii Company witli a line of wires, wholly or partly within tliat state, 
to receive dispatches, and, on payment of the nsual charges, to transmit 
and deliver them with due diligence, under a penaltv of $100 ; in Hen- 
nington v. Georgia, 163 U. S. 299, 16 Sup. Ct. lO'SG, 41 L. Ed. 166, 
under a Georgia statute forbidding the running of freight trains on 
any raiiroad in the state on Sunday, and providing for the trial and 
punishment on conviction of a superintendent of a raiiroad company 
violating that provision; in New York, New Haven & Hartford R. 
R. V. New York, 165 U. S. 628, 17 Sup. Ct. 418, 41 L. Ed. 853, under 
a New York statute regulating the heating of steam passenger cars, 
and directing guards and guard posts to be placed on raiiroad bridges 
and trestles and the approaches thereto ; in Missouri, Kansas & Texas 
Ry. V. Haber, 169 U. S. 613, 18 Sup. Ct. 488, 42 L. Ed. 8?8, under 
a Kansas statute relating to bringing into the state cattle liable to or 
capable of communicating Texas, splenic, or Spanish fever to any 
domestic cattle of the state ; in Rasmussen v. Idaho, 181 U. S. 198, 
21 Sup. Ct. 594, 45 L. Ed. 820, under a Colorado statute relating to 
the introduction of infections or contagious diseases among the cattle 
and horses of that state; in Sherlock" v. Alling, 93 U. S. 99, 23 L. 
Ed. 819, under a statute of Indiana giving a right of action to the 
Personal représentatives of the deceased, where his death is caused by 
the wrongful act or omission of another ; in Peirce v. Van Dusen, 78 
Fed. 693, 24 C. C. A. 280, C9 E. R. A. 705, under a statute of Ohio 
for the protection and relief of raiiroad employés, providing that raii- 
road or railway corporations or companies shall not make certain con- 
tracts for exemption from liability to their employés, shall not use de- 
fective cars, etc., and to a certain extent abrogating in actions against 
such companies for personal injuries to employés the rule as to fel- 
low servants ; in Martin v. Pittsburg & Lake Erie Ry. Co., supra, un- 
der a statute of Pennsylvania providing that when any person should 
sustain personal injury or loss of life while lawfully engaged or em- 
ployed on or about the roads, works, dépôts, and premises of a raii- 
road company or in or about any train or car therein or thereon, of 
which company such person is not an employé, the right of action and 
recovery in ail such cases against the company shall be such only as 
would exist if such person were an employé, provided that this section 
shall not apply to passengers. 

In ail of thèse cases the state législation has been sustained as a valid 
exercise of the police power of the state, although it may affect Inter- 
state commerce, against the contention that it was an invasion of 
the power given by the Constitution to Congress to regulate interstate 
commerce. But in ail of them the court has been careful to in- 
dicate that, as to interstate commmerce, Congress also has the power 
to enact such législation ; that while the power of Congress to regulate 
such commerce is plenary, it is compétent for the states to pass such 
législation until Congress acts; and that such state législation, in so 
far as it may conflict therewith, must yield to similar législation by 
Congress, whenever it chooses to exercise its 2:)0wer. 
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In M., K. and T. Ry. v. Ilaher, at page 635 of 169 U. S., at page 49S 
of 18 Sup. Ct. (42 h. Ed. 878), the court says : 

"Thèse cases ail proceed uiion the si'omd that tlio régulation of tbc enjoy- 
ment of the relative rights, and the pertonnaïu'e of tlie dnties, of ail pei-son> 
withhi the jurisdiction of a state, beloug primavily to siich state uiider Un 
reserved power to provide for the safety of ail persoiis and property within it>î 
Hnuts ; and that even if tlie subjioet of sueh régulations be one that niay be 
(ukeu under the exclusive control of Congress and l)e reaehed by luitional 
iegislation, any action taken by the state u|)on that subject that does not 
directly interfère witli riglits secured by tlie Constitution of the United States 
or by some valid act of Congress nnist be res))ected iiiitil (Jongrvss Inier- 
fcnvu." 

In Cooley v. Board of Wardens, after holding that the power to 
regulate commerce inchides the régulation of navigation, and that pilot 
laws are régulations of navigation, and therefore of commerce, within 
the grant to Congress of the commercial power, but that the mère 
grant of the commercial power to Congress does not forbid the states 
from passing laws to regulate pilotage, the court goes on to say, at 
page 318 of 53 U. S. (13 L. Ed. 9\m)\ 

"The grant of conunercial power to Congress does not coutain any tenns 
whieh expressly exclude the states from exercisiiig an authority over its sub- 
ject-matter. If they are excludwl, it must be because the nature of the power 
thus granted to Congress re(iuires that a similar autiiority should not exist 
in tlie states. If it were conceded, on tlie one side, that tlie nature of this 
po\^'er, like that to legislate for the District of Colunibia, is absolutely and 
totally répugnant to ti'ie existence of similar power in the states, probabl,y no 
«ne would deiiy that the grant of the power to Congress iis effeetually and 
l)erfectly excludes the states from ail future législation on the subjeet as if 
express words had beeii used to exciude them. And, on the other hand, if it 
were admitted that the existence of tliis power in Congress, like the power of 
taxation, is compatible with the existence of a similar power in the states, 
tlien it would be in conformity with the conteniporary ex])osition of the Con- 
stitution (Federalist, Xo. 32), and with the .iudicial construction, given from 
time to finie b.v tliis court, after the niost delibevato considération, to hold that 
the mère grant of such a power to Congress did not ini]ily a prohibition on the 
states to exercise the saine power; that it is not the mère existence of such 
a power, but Un arerclm hn CoH.r/rc.S'.s', whicli may be incompatible with the ex- 
ercise of the sanu> power by the states, and that tlie states may legislate in 
tho ahspnco of coiigrcssioiial refinJiition»." 

In Nashville, Chattanooga & St. L. Rv. v. Alahama, at page 99 of 
128 U. S., at page 28 of 9 Sup. Ct, (32 E. Ed. 3.52), the court 'says: 

"It is conceded that the iiower of Congress to regulate Interstate comnierco 
is plenary; that, as incident to it, Congress may legislate as to the (iualifica- 
tioiis. duties, and liahililies of eniiiloyés and otliers ou railway trains engaged 
in that commerce. ;nid that sucii Iegislation will supersede any state action 
on the sub.iect. liiit viifil Kuch Ici/inldlioii /.•« liad it is clearly within tlu; com- 
Tietency of tiie states to provide against accidents on trains whilst ^vitliiu 
their limits." 

In New York, New Havcn & Hartford R. R. v. New York, tlie 
court said, at page G31 of lti5 U. S., at page 419 of 17 Sup. Ct. (41 
E. Ed. 853) : 

"According to unniei'ous décisions of tliis court (some of wliich are cited 
;n the niargin) sustaining the validity of state i-egulations enaeted under the 
police powers of the state, and wliicli incidentally afl'e(;ted commerce among 
/lie states and with foreigii naticais. it was clearly coni])etcnt for the state of 
New York, in the ahuenvc of nuiionul IcyMution covcriiuj the subjcct, to for- 
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liid, under ]);'naltirs, tho hPiitiiia; of pasi-îensOT cars iii tlmt st;;t(>. 'ly stores oi- 
funiaces kejit insule tlie curs or siispendwi tlierel'roni, altlioiif,'li sacli cars may 
be employed in iiiterstat(ï coinuiercc. Wliilc tlio laws oi' tlu; states uiust yirhl 
to aets of ('oiigress passeû in exocntion of tlie powcrs conf<'i'i'(>d ni)on it by 
tlie Constitution ((iil)l}ons v. Ogden, <) Wlitiat. 1, 211. fi L. Kd. 'S.]), tlie nierc 
ja'ant to Coufîress of tlio povrer to rejiulate comniorcî' witli forcira nations and 
amon<; tlie states did not of itsolf and vithout leijixldtiim hy ('(iiujrc^K, iui)iair 
tlie autiiority of tlie states to estalilisli sueh reason:ible rep^ulations as were 
appropriate for tlie protection of tbe boaltb, tbe lives, and tbe safety of tlieir 
))eople." 

It ma}' be urged that the cases above qtioled from, and somc of tlie 
others cited, do not dircctly bear upon the question which we hâve 
hère. But the cases of Sherlock v. Alling, Pcirce v. Van Ditsen, and 
Martin v. Pittsburg & Lake Erie R. R. Co., supra, do bear directly 
upon that question, and in my judgment completely décide it ; each of 
them being a case in which the statute changed the common-law rule 
of liability. 

It would seem to be a little remarkable that in thèse three cases, as 
well as in the others, ail of which arose before Congress had seen fit 
to take any action on the subject, the vaîidity of such législation by 
the states, where it affected common carriers engaged in interstate 
commerce, was assailed on the ground that it did regulate interstate 
commerce, and was therefore an invasion of the power of Congress 
over that subject, while now, since Congress bas acted, in a statute 
whose provisions apply only to those engaged in interstate commerce, 
the opposite contention is made. In Sherlock v. Alling it was contend- 
ed, quoting from the opinion at the bottom of page 101 of 93 U. S. 
(23 L. Ed'. 819): 

"Tliat the statute of Indiana créâtes a new llabi'ity, and could not. there- 
fore. be applied to cases where the in.iuries coiiiiilained of were caused by 
marine torts, without interfering witb the exclusive régulation of coinniercc 
vested in Congress. Tbe position of tbe défendants, as we iinderstand it, is 
that as by botb the coinnion and maritime law tlie rigbt of action for Personal 
torts dies with the person in.iured, the statute whicli allows actions for sucb. 
torts, when resulting in the death of the pers(m injured. to lie brought by the 
Personal représentatives of the deeeased. enlarges the liability of jiarties for 
such torts, and that sucb enlarged liability, if ;ipjilied to cases of marine 
torts, would constitute a new burden upon comiiierce." 

After referring to the cases in which state législation had been held 
invalid because directly imposing a tax or burden upon interstate com- 
merce, and after holding that no such opération could be ascribed to 
the Indiana statute, the court, speaking by Mr. Justice rieid, at page 
103 of 93 U. S. (.S3 L. Ed. 819), goes on to say: 

"That statute imposes no tax, prescribes no duty, and in no l'esjiect inter- 
fères with any régulations for tbe navigation and use of vesseis. It only 
déclares a gênerai principle respcKiting the liuhility of ail jiersons «itliiu the 
ijurisdiction of the state for torts resulting in tlie death of jiarties injured. 
And in the application of the jirinciple it nuda^s no différence where tbe injury 
eom])lained of occurred in the state, wbether on land or ou water. Oenei'a'i 
législation of this kind, iirescribing tlu; liabiliiicti or duties of citizens of a 
state, without distinction as to pursuit or calling. is not open to any valid 
ob.iection, Jiectinse U mny affcct pci-xonn ciifiaycd iii forcign or iiitet-statccoiii 
iiicrcr. Ob.iection might witb equal propriety be urged against législation pre- 
scribing the form in which contraets shaU be autlienticated, or ])ro])erty de- 
scend or be distributed ou the death of Itsowner, because applicable to the 
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contracts or estâtes of persons engaged iu siieh commerce. In conferring upon 
Cougress tlie régulation of comuieree, it \Yas uever iiitended to eut the statea 
off from leglslatiug on ail subjects relatiug to the health, life, and sal'ety of 
their citizens, tlwiKjh the legMation might indirectly affect the commerce of 
the country. Législation, in a great variety of ways, niay att'ect commerce 
and persons engaged in it witliout constituting a régulation of it, vvithin the 
meaning of the Constitution. 

"/* is true that the cffmmercial poicer confcrred hy the Gonstitittîon is one 
without limitation. It authorixes législation icith rexpeet to ail the subjects 
of foreign ami ititerstate commerce, the persons engaged in it, and the instru- 
ments hy which it is carrieê on. And législation has largely dealt, so far as 
commerce by vvater is concerned, witli the instruments of that commerce. It 
has embraced the whole subjeet of navigation; prescribed what shall con- 
.-'.titute American vessels, and by whom they shall be navigated; how they 
shall be registered or enrolled and licensed ; to what tonnage, hospital. and 
other dues they shall be subjected ; what rules they shall obey in passing 
each other; and what provi.nons their owners shall make for the health, 
.wfety, and comfort of their crews. Since steam has been applied to the pro- 
pulsion of vossels, législation has embraced an infinité variety of further dé- 
tails, to guard agaiust accident and conséquent loss of life. 

"The power to prescribe thèse and similar régulations necessarily involves 
the right to déclare the liability which shall follow their infraction. What- 
cver, therefore, Gongress détermines, cither as to a régulation or the liability 
for ils infringement, is exclusive of state authority. But vvith référence to a 
great variety of matters touehing the rights and liabilitles of persons engaged 
in commerce, either as owners or navigators of vessels, the laïcs of Gongress 
are silent, and the laws of the state govern. The rules for the acquisition of 
property by persons engaged in navigation, and for its transfer and descent, 
are, with some exceptions, those prescribed by the state to which the vessels 
belong • and it may be said generally that the législation of a state not di- 
rected againrt commerce or any of its régulations, but relatir.g to the rights, 
dnties, and liabilitles of citizens, and only indii-ectly and remotely affecting 
'hf, ^nornt'^n nf comm.crce. is of obligatory force upon citizens within its ter- 
ritorial jurisdiction, whether on land or water or engaged in commerce, foreign 
or Interstate, or in any other pursuit. In our .iudgment, the statute of Indi- 
•mn ^''ills under this class. Vntil Gongress, therefore. m.alccs some régulation 
touehing the Uahility of parties for marine torts resulting in the death of the 
persons injured, ice are of opinion that the statute of Indlana applies, giving 
a right of action in sueh cases to the personal représentatives of the deeeased. 
and that. as thus applied, it constitutes no encroachment upon the commercial 
power of Gongress." 

In Peirce v. Van Dusen, the Circuit Court, composed of Mr. Justice 
Harlan and Judges Taft and Lurton. had under considération the 
Ohio statute which changed or modified the fellow servant rule, thus, 
as is contended hère, creatinï^ a hability wbich did not theretofore 
exist. It is true that the principal question before the court was wheth- 
er the statute of Ohio was applicable to cases against a receiver of a 
railroad corporation, especially one acting under the orders of a fédéral 
court; but the court went on to consider its applicability to railroad 
companies doing business in Ohio and engaged in interstate commerce 
(the railroad company in that case being so engaged) and the question 
of its validity arising from the fact that it thus affected such commerce. 
Speaking by Mr. Tustice Harlan, the court says, at page 698 of 78 Fed., 
at page 384 of 24 C. C. A. (69 h. K A. 705) : 

"go much as to the scope and true nicanlng of the Ohio statute, without réf- 
érence to the courts in which it may be enforced. If the statute nieans what 
we hold it to mean, must not full effect be given to it in actions for personal 
injuries brought against a receiver in a court of the United States? This 
question must be answered in the affirmative. Such législation is not liable 



KELLKY V. GREAT KOETHEEN ET. CO. 223 

to tlie objoi-tidii that it cncroaclies upon fédéral authovity, or upon the juris- 
«iiction or jiower ot tbe UDited States court. Tlie statute does notliing more 
tliaii to preseribe a rule of action to be observed by ail withiu tbe state. The 
autbority to euact it is derlved from tbe gênerai power of tbe state to regu- 
iate tbe exercise of tlie relative rights and duties, and to provide for tbe 
s'afety, of ail persons within its territorial jurisdiction. It is tbe duty of 
tbe fédéral court sitting in thls state to enfoi'ce ail ejiactments baving sucti 
objecta in v\ew, unless tbey eiicroacb U])0i> tbe powers and autbority of the 
United States. That duty arises ont of tbe statute declaring that 'the laws 
of the several states, except \^'here tbe Constitution, treatios, or slatutes of the 
United States otbenvise require or provide, shall be regarded as rules of de- 
«■isiou in trials at comnion law In the courts of the United States, in cases 
where they apply.' lîev. St. § 72] ; Baltimore & O. K. Co. v. Cam]), 31 U. S. 
App. 233, 13 C. C. A. 2;i3, and G5 Fed. y."j2. Indeed, if Congross bad uot so 
de<,'lared, this court, upon principles of coniity, and ia support of tbe public 
policy of tbe state, migbt well recognize and enforce, in actions brouglit 
against receivers of railroads. any rrJes establislied by tbe state for liko 
actions brought against raiiroad companies. 

"ïhe Ohio statute is not a])plicable aloue to raiiroad corijorations of Obio 
engaged in the domestic commerce of this state. It is equally applicable to 
raiiroad corporations doing business in Ohio and cnfmgcd in commerce arnonp 
thr ntatcK. although the statute, in its opération, ma;/ (iffeet in some degree a 
fsuhjcct ovcr vhU'li Coin/rc-ifi can excrt fui! poicer. Tbe states may do many 
things affecting commerce with foreign nations and among tbe several states 
until Congres» eovers the suJiJcct hij national Icyislation." 

Then, after citing and commenting upon many of the cases which 
I hâve above cited, the court says, at page 700 of 78 Fed., at page 286 
of 24C. C. A. (69 L. R.A. 705): 

''Vncxouliteûly. ttie irlwle siihject of the Unbi'it'y of intcrstate raiiroad com- 
panien for the ncgliffcnce of tliose in their service may he covercd by national 
leeiiMation etinHed hy Conyre.is iinder itn pmcer to ret/uluie commerce among 
the states. But as Congrcss has not dealt icith that siihject, it was compétent 
for Ohio to déclare that au employé of îuiy raiiroad corporation doing business 
hère, Inchiding those engaged in conunerce among the states, sball be deemed, 
in respect to his nets within this state, the superior, not the fellow servant, of 
other employés plaeed uuder his control. If tbe elïect of tbe Ohio stfitute be, 
.'is undoubtedly it is, to impose upon sueli coiporation-s in pai-ticul.'ir circum- 
stances, a liability for injuries received by some of its employés which would 
not otherwise rest upon them according to tlie principles of gênerai law, that 
fact does not release the fédéral court frnm its oblig.ntion to enforce the en- 
actments of the state. Of the validity of such state législation we entcrtain 
no doubt." 

It is difficult to understand whv, if Congress may regulate the liabil- 
ity of common carriers engaged in intersfite commerce to stran'2;ers, 
it may not regulate their liability to their employés ; the protection of 
Interstate commerce and of the persons engaged therein bcing as much 
involved in the one case as in the otber. 

In the case of Martin v. Pitt^burg & T^ake Erie R. R. Co., the 
court had under considération the l'ennsvlvania statute wliose pro- 
visions hâve been given above. The plaintiff, Martin, was injured 
while he was on a train of the raiiroad company, in the employ of 
the United States as a railway postal clerk on a route extending from 
Cleveland, Ohio, to P'ittsburg, Pa. The injuries arose from the de- 
railing in Pennsylvania of the train by the négligence of the crew of 
a work train in permitting a switch leading to a s'de track to be open. 
The défendant, among other défenses, pleaded the law of Pennsvlvania 
above referred to and alleged that it was applicable and relieved from 
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responsibility. In repl)' thc plaiiitiff denied the existence and applica- 
bility of the statute, and furtber contended that the statute if existini;' 
and applicable was void, first, because contrary to the power delegated 
to Congress to establish po.st offices and post roads ; second, becanse ré- 
pugnant to the commerce clause of the Constitution ; and, third, because 
in conflict with the equal protection and due process clauses of the 
fourteenth amendment, and also the clause prohibiting a state froiii 
making or enforcing any law which shall abridge the privilèges or 
immunities of citizens of the United vStatcs. On the trial before a jury 
the court held the statutes to be applicable and valid, and hence operat- 
ive to defeat a recovery. There was a verdict and judgment in favor 
of the défendant, which was severally affirmcd by the Circuit Court and 
by the Suprême Court of the state of Ohio. The Suprême Court of the 
IJnited States also affirmed the judgment, holding the statute to be ap- 
plicble and valid. After disposing of the first contention, tiie court 
went on to consider the second contention as to the repugnancy of tlic 
statute to the commerce clause of the Constitution, and, speaking b}- 
Air. Justice White, said: 

"This briiij;s us to tlio 8ecoiid contention — tlie roijusnancy of the reniisyl- 
ViUiia stntnte to tlic eoiinuci-ce clause of tlie Constitution. It is îi])iiarent tr(;ni 
tlic (leciaion in tlie l'rice Case, just proviously referred to, tluU: in ileciiiini.; 
tlint question we nnist détermine tlie apjilieation of tlie statute to tbe plaiii- 
tiff in crror, wlioUy irresiiective of tlie fact tliat at tlie tinie lie was injuroa lie 
was a raihvay postal clerli. In otlier words, tlie valiility or invalidity of tlie 
statute is to be adjudsed iireci^cly as if tbe plaintif!' was, at the tiine of tlie 
injury, serving for'bire in tlie eniploynieut of a private individual or corpora- 
ti(iii. 

"Under tlie circuinstanees we liave stated, tlie case of Tennsylvania R. R. 
Co. V. Ilnsbes, 1<>1 U. S. 477, 24 Sup. Ct. ]o2, 48 L. Ed. 2(>8, clearly establishes 
tbe unsonndness of tbe contention that tbe l'eniisylvania statute in question 
was void because in conflict with tlie commerce clause. In that case a borse 
was sbipped froni a point in tbe state of New York to a point in tbe state of 
Pennsylvania, under a bill of lading wbicli liniited tbe rijrlit of recovery to 
not exceeding ^^^H} for any injury which uiit;lit be occasioned to tlie animal 
during tbe transit. Tlie borse was burt witbin tbe state of Pennsylvania 
throngh tbe négligence of a Connecting carrier. In tbe c(>urts of Pennsylvania, 
applying the Pennsylvania doctrine which dénies tbe right of a connnon car- 
rier to limit its liability for injuries resulting froni négligence, a recovery 
was bnd in tbe suni of $10,001). tbe value of tbe animal. On writ of orror froni 
this court tbe judgment of tlie Suprême Court of l'eiinsylvania was allinned ; 
it beiug held that, at Icast, in flic ahsrnce of JctiUUifUm l)y GongrcHs on tlic 
mihicct. tbe elïeet of the comiiierce clause of the Constitution was not to de- 
iirive the state of Pennsylvania of autborlty to legislate as to those witbin 
its jurisdictinn conceriiing tlic lUihiliti/ of connnon carriers, alihoii'ih imcli, 
IcaUlatimt mifiht, to initie c.rteiit. indircctlii nffcct iiitcr.'tSato connnicrcc. Tbe 
niliiig in tbe Ilugiies Case in effect but reitevated the iirinciple îidopled and 
applird in Chicago, M. & St. P. R. R. Co. v. Solan. 10!) U. S. i;«, 18 Sup. Ct. 
289. 42 L. Ed. GSS, irlicre an lotra statute forhiildina a commun carrier from, 
conlmctiiiff to cxem'it it.'ielf froni liuJiiUty iciix siistuincd as to a pcraon iclio 
wan injiircd durîng an intcrstatc trunsportation. 

"ïhe contention that because, in tlie cases referred to, tbe opération of the 
state laws wliicli were sustained was to aiigmeiit the liability of a carrier, 
therefore the rulings are inapjiosite bere, wliere tbe conséquence of tbe ap- 
plication of tlie state statute may be to lesseu tbe carrier's liability, rests ujion 
a distinction witbout !i ditference. Tbe resuit of tlie previous rulings was 
^o recogiiize, in thc ahsciicc of action l)ij Coiiiircs-n. tlic iiower of tbe states to 
legisla. !e. and of course this )iowor involved tlie antliovity to regulate as tbe 
state miglit deem bost for tlie public good, witliout référence to wbother tbe 
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effect of the législation might be to lirait or broaden the responsibility of the 
carrier. In otlier words, the assertion of fédéral rights is disposed of when 
we détermine the question of power, and doing so does not involve consider- 
Ing the wisdom with which the lawful power may bave been under stated 
conditions exerted. * • * 

"The contention that because plaintiff in error, as a citizen of the United 
States, had a constitutional right to travel from one state to another, he 
was entitled, as the resuit of an accident happening in Pennsylvania. to a 
cause of action not allovifed by the laws of the state, is in a différent forui 
to reiterate that the Pennsylvania statute was répugnant to the commercp 
clause of the Constitution of the United States. Conceding, if the accident 
had happened in Ohio, there would hâve been a right to recover, that fact did 
noc deprive the state of Pennsylvania of its authority to iegislate so as to 
attect persons and things within its borders. The commerce clause not being 
contruiling in the absence of législation hy Congres», it foUows, of necessity, 
that the plaintiff in error, as an incident of his right to travel from state to 
Btate, did not possess the privilèges, as to an accident happening in Pennsyl- 
vania, to exert a cause of action not given by the laws of that state, and had 
no Immunity exempting him from the control of the state législation." 

In the case of Pennsylvania R. R. Co. v. Hughes, referred to in the 
opinion of Mr. Justice White, abovc quoted, the court says, at page 
491 of 191 U. S., at page 136 of 24 Sup. Ct. (48 L. Ed. 268) : 

"It is true that this language was used of a statute of lowa enacting a rulf 
of obligation for common carriers in that state. But the principle recognized 
is that, in the absence of Congressionul législation upon the suhject, a state 
may require a common carrier, although in the exécution of a contract for 
Interstate carriage, to use great care and diligence in the carrying of passen- 
gers and transportation of goods, and to 6e liaile for the whole loss resulting 
from négligence in the discharge of its duties. 

"We can see no différence in the application of the principle iased upon the 
marmer in which the state requires this degree of care and responsibility, 
whether enacted Mo a statute or resulting from the rules of lato enforced 
in the state courts. The state has a right to promote the welfare and safety 
of those within its jurisdiction by requiring common carriers to be responsible 
to the full measure of the loss resulting from their négligence, a contract to 
the contrary notwithstanding. This requirement in the case just cited ig held, 
in the absence of Congressional action providing a différent measure of Ua- 
hility when contracts, such as the one now before us, are made in relation to 
Interstate carriage. Its pertinence to the case under considération renders 
further discussion unnecessary." 

In C, M. & St. P. Ry. Co. v. Solan, 169 U. S. at page 137, 18 Sup. Ct. 
at page 291 (42 L. Ed. 688) the court says: 

"They are not, in themselves, régulations of Interstate commerce, althougb 
they control, in some degree, the cooduct and the liability of those engaged 
In such commerce. So long as Congress has not legislated upon the pariicular 
subject, they are rather to be regarded as législation in aid of such com- 
merce, and as a rightful exercise of the police power of the state tb regulate 
the relative rights and duties of ail persons and corporations within its 
limits." 

The eflfect of thèse décisions and of ail those cited above, as I un- 
derstand them, is that such législation as that considered and reviewed 
therein may not be, and is not necessarily and in and of itself, a rég- 
ulation of commerce, but that it may be adopted as such, and that 
Congress can enact such législation as a régulation of Interstate com- 
merce. And in the décisions from which I hâve so fully quoted the 
court recognizes and déclares, if the language means anvthing, that 
Congress has power under the commerce clause of the Constitution 
152 F.— 15 
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to enact such législation as that hère under considération, changing as 
to common carriers engaged in Interstate commerce common-law rules 
of liability, as a régulation of interstate commerce. 

It is contended that tlie portions of the opinions which I hâve em- 
phasized are obiter dicta. If they are, it is strange, indeed unfortu- 
nate, that the eminent judges of our highest court should so often fall 
into such dicta. But they are not obiter dicta. The question of the 
invasion by the state législation of the power of Congress under the 
commerce clause of the Constitution was necessarily involved therein, 
and if such législation was a mère création of a liability, and was for 
that reason not a régulation of commerce, and therefore not within 
the power of Congress, as is contended hère, it is difficult to under- 
stand why the court did not so déclare, and thus dispose of the cases. 
If the power to enact such législation is in the state Législatures only, 
and not in Congress, the court had only to say so, and it was unnec- 
essary to so elaborately discuss that question. By doing so, and by 
saying what they did, they recognized that the question of the power 
of Congress was involved in the cases, and they recognized and de- 
clared that such législation is within the power conferred by the 
commerce clause. 

Nor are thèse cases to the effect that the power of Congress can only 
be exerted by prescribing that some particular thing shall be donc. And 
it would seem to be apparent that this act is none the less a rule or rég- 
ulation under which the business of such carriers is to be conducted and 
by which it is to be governed, because it does not prescribe that some 
spécifie thing should be done or some spécifie appliance used. 

In Johnson v. Southern Pacilîc Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 
Iv. Ed. 363, the court had under considération the act of Congress 
known as the "Safety Apphance Act" of March 2, 1893 (37 Stat. 531, 
c. 196 [U. S. Çomp, St. 1901, p. 3174]), requiring railroads engaged 
in interstate commerce to equip their locomotives, trains, and cars with 
air brakes, autbmatic couplers, etc. The plaintiff claimed that he was 
relieved of assumption of risk under common-law rules by section 8 
of that act, which provided : 

"That any employée of any such common carrier who may be lujured by any 
locomotive, car, or train in use contrary to the provision of this act shall not 
be deemed thereby to hâve assumed the risk thereby occasioned, although 
continuing in the employment of such carrier after the unlawful use of such, 
locomotive, car, or train had been brought to his knowledge." 

That this act was squarely within the power of Congress under the 
commerce clause of the Constitution was not questioned. And that, in 
connection with such a régulation as that requiring the use of such ap- 
pliances, Congress had the power, under the commerce clause of the 
Constitution, to change the common-law rule as to the assumption ci 
risk, seems to hâve been thought too clear for argument. In that case 
the court said : 

"The object was to protect the lives and limbs of railroad employés by 
rendering it unnecossary for a man operating the couplers to go between the 
ends of the cars, and that object wonld be defeatcd, not necessarily by the use 
of s.utomatic couplers of différent khids, but if those différent kinds would 
not automatically couple with each othcr." 
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And again : 



"TUe primary object of the act was to promote tbe public welfare by se- 
curing tlie safety of employés and travelers." 

The court hère recognizes that the public welfare, as involved in in- 
terstate commerce, may be promoted by législation of Congress for the 
protection of persons employed in carrying'it on. 

While the act hère under considération does not state either in its 
title or body, as did that act, what the object of it is, it seems to me that 
such object is plain upon its face. It will be apparent, I think, from a 
mère reading of the statjute, that Congress had in contemplation much 
more than the mère création and imposition of the liabiiity mentioned 
upon common carriers engaged in Interstate commerce to their em- 
ployés. It seems to me to be apparent that it had in contemplation the 
protection of the lives and persons of the employés of such carriers 
whose employment had any relation to such commerce, and that it 
enacted the statute for that purpose, and by its provisions changed cer- 
tain common-law rules determining liabiiity in order to promote that 
object by securing a more careful sélection of employés, a doser and 
more careful supervision bf them, and a more rigid enforcement of their 
duties, and thus to promote the public welfare. 

In Mikkelson v. Truesdale, 65 N. W. 260, 63 Minn. 137, the Suprême 
Court of Minnesota had under considération the state statute entitled 
"An act to define the liabilities of railroad companies in relation to dam- 
ages sustained by their employés." Neither in the title nor in the body 
of the act was anything said as to its object, but the court said that 
it was — 

"a police régulation intended to protect life, person, and property by se- 
curing a more careful sélection of servants and a more rigid enlorcement of 
their duties by railroad companies, by malùng them pecuniarily responsible 
to those of their servants vsflio are injured by tbe négligence of incompétent 
or careless fellow servants." 

Now, if Congress has power, as a régulation of commerce, having in 
view the promotion of the public welfare by securing the safety of em- 
ployés and travelers, to pass an act like the safety appliance act, requir- 
ing the use of spécifie appHances, and can in connection therewith and 
to promote the objects of the statute change the common-law rule as to 
the assumption of risk, has it not power as a régulation of commerce to 
pass such an act as the one we are hère considering ? 

Must Congress be obliged, in order to bring its législation within the 
commerce clause of the Constitution, to provide specifically and definite- 
ly for ail the conditions that may exist and for ail of the almost inhnite 
situations and circumstances that may arise afïecting the safety of em- 
ployés in the conduct of the business of common carriers? Must it 
specifically and definitely provide what précautions should be taken for 
the safety of employés under ail such conditions and in ail thèse almost 
innumerable situations? Can it not say generally, as it has, in efifect, 
said in this act : "We cannot anticipate ail of thèse conditions and situ- 
ations. We cannot provide for ail the précautions which ought to be 
taken for the safety of employés by common carriers engaged in inter- 
state commerce. But in order to secure, under ail conditions and in ail 
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situations, a more diligent and thorough performance of tlie duties of 
such carriers, and in order to compel and insure that every proper pré- 
caution shall be taken for the safety of their employés both as to the 
agencies and instrumentalities used and as to the sélection and supervi- 
sion of Such employés, and in order to mînimize as far as possible the 
dangers to such employés, we will not permit such carriers, in case of 
the death or in jury of an employé resulting from theïr négligence or 
the négligence of any of their servants, to invoke certain common-law 
rules for the purpose of escaping liability, but they shall be governed 
by and their liability shall be ascertained by the rules herein land down." 
May not Congress say, as it has, in efïect, said in this act, we déclare 
that Interstate commerce, including those engaged therein and the pub- 
lic to be served thereby, must be safe-guarded by the rules of liability 
herein prescribed and that such commerce must bear the burden hereby 
imposed ? It seems to me there can be but one answer to thèse ques- 
tions ; and that is, that Congress need not provide specifîcally and defi- 
nitely for ail such conditions and situations, and that it has power under 
the commerce clause to pass such an act. 

Undoubtedly, if Congress may prescribe spécifie rules, it may pre- 
scribe gênerai rules, and may prescribe the conséquences which shall 
foUow in case of a violation of either. There is no suggestion in the 
Constitution or in reason to the contrary. The fîeld belongs to Con- 
gress, and it may, if it sees fit, occupy ail of it. Congress has by the 
statute hère in question, in efïect, said: "The employés of those en- 
gaged in interstate commerce are too frequently placed in péril of life 
and limb' through the négligence of their employers and through the 
négligence of their own fellow servants. Such commerce itself is sub- 
ject to unnecessary hazards for the same reason. This must be pre- 
vented, or at least reduced to a minimum. The négligence of fellow 
servants is in large measure under the control of the employers, if the 
îatter but exercise proper care in the sélection of such servants and in 
their supervision and require of them the performance of tasks only 
which will impose reasonable tests upon their skill or powers of endur- 
ance. Increasing the liability of the employer will tend to decrease 
those périls and hazards. The duties of such Carriers as declared by 
the courts and as prescribed by particular statvites are well known and 
understood, and such duties must be more faithfuUy performed, and 
such carriers must see to it that greater précautions are taken to safe- 
guard such commerce and to protect their employés engaged therein, 
and in order to secure this the fuies of their liability shall be as herein 
provided." 

If it be contended that the création of such liabilities is an exercise 
of the police power, and that such poWer belongs to the states, the an- 
swer is that while, as a gênerai rule, the police power belongs to the 
States, and was by the Constitution reserved to the states, yet Congress 
may, in the exercise of its power to regulate commerce, impose upon 
such commerce régulations which are in their essential nature police 
régulations. Upon no other theory can the décisions in Johnson v. 
Southern Pacific Co., supra, and in Lottery Cases, supra, be justified 
and sustained. 
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I am therefore of the opinion that the lîrst ground on which the 
constitutionality of this act is clenied is not well taken. 

The second ground on which the constitutionality of the act is attack- 
ed is; That, if it be admitted that the act does regulate Interstate com- 
merce, if also régulâtes commerce that is excliisively within the several 
States, and that the lutter is so inseparably combined ivith the former 
as to condemn the whole act as imzvarranted by the Constitution. The 
contention, as I understand it, is that a common carrier engaged in in- 
terstate commerce may be, engaged in intrastate commerce also, and the 
language of the act being so broad as to cover ail the employés of such 
carrier, without référence to the nature of their employment, it is not 
only a régulation of Interstate commerce, but also a régulation of in- 
trastate commerce, and as it is impossible to so construe it as to sepa- 
rate the two it must be held invalid. 

This contention is, I think, answered by what I hâve already said, 
and by the décisions to which I hâve referred, and others to which I 
shall call attention. It is well to recall the familiar rule that, while it 
is an imperative duty from which no court should shrink to déclare void 
any statute the unconstitutionality of which is made apparent, due re- 
gard to the boundary between the législative and the judicial depart- 
ments of the government requires that this duty should be exërcised 
with the greatest caution. Under this rule, where under one construc- 
tion a statute may be invalid, if there is another reasonable construction 
which would sustain its validity, the latter should be adopted. Am. 
and Eng. Ency. of Law (Old Édition) vol. 3, p. 674, note and cases 
there cited. If, therefore, it were necessarv to sustain its validity that 
this act should be so construed as to confine its opération to those whose 
injuries occurred at a time when they were actually engaged upon in- 
terstate traffic, I think that, having in view its object, there is ample au- 
thority for such construction. And the courts, giving it such construc- 
tion, should détermine from the facts and circumstances of each particu- 
lar case whether or not it is applicable. Even in the Johnson Case, 
where the act under considération was not whoUy remédiai, the Su- 
prême Court refused to give it an absolutely strict construction, as had 
been done by the Circuit Court of Appeals. The act hère under consid- 
ération is not pénal, but may be regarded as wholly remédiai, and as 
such would not only permit, but require, a wider latitude of construc- 
tion. It would seem to be absurd to say that, where Congress has 
enacted a statute of a remédiai nature, it must be held unconstitutional, 
because, while it might be construed to apply to a subject clearly within 
the control of Congress, it might also be construed to apply to some- 
thing not within such control. 

But it is not necessary to so narrowlv construe the act in order to sus- 
tain its validitv. It should be fairly and rcasonablv construed (Church 
of The Holy Trinity v. U. S.. 143 U. S. 457, 12 Sup. Ct. 511, 36 L. 
Ed. 226), having in view its object, and bearing in mind that it is the 
carrier engaged- in intcrstate commerce which the act seeks to regulate 
in relation to its duty to its employés. From a mère reading of the act, 
it will be apparent that no argument is necessary to show that the ex- 
pression "any common carriers," in the second section of the act, means 
"any common carriers engaged in Interstate or foreign commerce." 
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Congress evidently intended that the act should embrace ail the em ■ 
ployés to whom its power under the commerce clause of the Constitu- 
tion extends, and if the power of Congress over interstate commerce is 
one without limitation, plehary and complète in itself, and which inay 
be exerted to its utmost extent, subject only to such limitations as the 
Constitution of the United States imposes, and if it authorizes législa- 
tion with respect to ail the subjects of foreign and interstate commerce, 
the persons engaged in it, and the instruments by which it is carried on ; 
and if under such power Congress can, for the purpose of promoting 
the safety of employés engaged therein, and of persons and property 
carried therein, enact législation such as that contained in this act un- 
der which the liability of carriers engaged in such commerce to their 
employés shall be determined (and the cases cited fully sustain ail the 
foregoing propositions), it would seem to be apparent that it can make 
such législation applicable to ail employés of such carriers whose em- 
ployment relates to such commerce. And if such carrier is also en- 
gaged in intrastate commerce, using therein the same means and agen- 
cies, such as railroad tracks, switches, cars, etc., it would also seem to 
be apparent that Congress can make such législation applicable to ail 
employés of such carrier whose employment relates to such means and 
agencies. In such case it may be said that the employment of such em- 
ployés relates to interstate commerce. 

It seems to me that, as to a carrier engaged in both interstate and in- 
trastate commerce, the act applies, and was intended to apply, where 
such carrier uses, in whole or in part, the same means and agencies in 
both, and where the employment of the injured employé has some rela- 
tion to such interstate commerce or to such means and agencies. 

If the carrier's business is carried on in such a way that the act must 
apply to ail its employés for the reason that the employment of ail of 
them relates to interstate commerce, it can make no différence, so far 
as the power of Congress to pass the act is concerned. 

That it is within the power of Congress to regulate the liaïïility of 
common carriers engaged at the same time in both interstate and in- 
trastate commerce, and using the same means and agencies for both, 
to ail their employés whose employment has some relation to such 
means and agencies, and that Congress so intended, would seem to be 
apparent when we reflect that the safety of interstate commerce, and 
the protection of the lives and persons of those engaged therein, and 
of the persons and property carried therein, may dépend as much upon 
the taking of proper précautions for the safety of employés engaged 
upon intrastate traffic as upon the taking of such précautions for the 
safety of those engaged upon interstate traffic only. 

Let us suppose that such carrier has commingled in a train, cars con- 
taining state trafïîc only with those containing interstate traffic, and that 
while engaged on such train a brakeman is injured while setting a 
brake on one of the cars containing only state traffic; or, again, that 
such carrier has a yard in which are handled both cars containing only 
state traffic and those containing interstate traffic, and that while hand- 
ling a car containing only state traffic a switchman is injured; or, 
again, that such carrier is operating, on its line of road on which trains 
containing interstate traffic are operated, a train made up entirely of 
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cars containîng only intrastate traffic, and that on such train a brakeman 
is injured. Could it be said, in eitlier of such cases, that the employ- 
ment of such brakeman or switchman had no relation to interstate com- 
merce, and that he was not within the spirit and object and purpose of 
tlie statute ? And could it be said that a careful sélection of such em- 
ployés, a close and careful supervision of them, and a rigid enf orcement 
of their duties, and the taking of proper précautions for their safety 
were not of vital importance in securing the safety of life, person, and 
property in interstate commerce ? 

It may be well, in this connection, to call attention to what Mr. Jus- 
tice Brewer, in Baltimore & Ohio Railroad v. Baugh, 149 U. S. 368, 
378, 13 Sup. et. 914, 918 (37 L. Ed. 772) says. After referring to the 
authorities holding that the question of the liability of a railroad Com- 
pany for injuries to its servants is a matter of gênerai and not of local 
law, which the court would, in the absence of express statute on the 
subject, détermine for itself, he continues: 

" * * * There Is no question as to the power of the states to leglslate 
and change the rules of the common law in this respect as in otliers ; but, 
In the absence of snch législation, the question is one deteiminable only by 
the gênerai principles of that law. Further than that, it is a question in 
which the Nation as a whole is Interested. It enfers into the commerce of 
the country. Commerce between the states is a matter of national régulation, 
and to establish it as such was one of the principal causes which led to the 
adoption of our Constitution. To-day the volume of interstate commerce far 
exceeds the anticipation of those who framed the Constitution, and the main 
ehannels through which this interstate commerce passes are the railroads of 
the country. Congress has legislated in respect to this commerce not merely 
by the interstate commerce act and its amendments (24 Stat. 379, c. 104 [U. 
S. Comp. St. 1901, p. 3154]), but also by an act pass«d at the last session, re- 
quiring the use of automatic couplers on freight cars (Pub. Acts, 52d Cong., 
2d Sess., c. 113). The lines of this very plaintiff In error extend into half a 
dozen or more states, and its trains are largely employed in interstate com- 
merce. As it passes from state to state, must the rights, obligations, and 
duties subsisting between it and its employés change at every state line? If 
to a train running from Baltimore to Chicago it should, within the limita of 
the state of Ohio. attaeh a car for a distance only within that state, ought 
the law controlling the relation of a brakeman on that car to the company 
to be différent from that subsisting between the brakeman on the through 
cars and the company?" 

It would seem to be clear that it is of the first importance that Con- 
gress should be able to regulate the liability of such common carrier to 
ail such employés. 

The fact that a common carrier engaged in interstate commerce may 
also be engaged in intrastate commerce, using therein in whole or in 
part the same means and agencies, cannot defeat the power of Congress 
to regulate such carrier. The régulation of intrastate commerce which 
may resuit in such a case (if, indeed, in such case there can be said to 
be any régulation of intrastate commerce by such an act as this) is due 
to the fact that the carrier is at the same time and with the same means 
and agencies engaged in both kinds of commerce ; and it seems to me 
that it could not possibly be said that, because the législation of Con- 
gress may operate upon intrastate commerce on account of the carrier 
being thus engaged in both kinds of commerce, it must be declared un- 
constitutional, and thus the power of Congress defeated. The cases 
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cited show that the states niay enact législation of tlie kind hcre in ques- 
tion when Congress has not already spoken, and that such législation 
will be valid, although it may aiïect Interstate commerce. Is it possible, 
then, if such législation is withiu the power of Congress as a régulation 
of Interstate commerce, that Congress cannot exercise that power as to 
those engaged in such commerce merely, because at the same time and 
with the same means and agencies they are engaged in intrastate com- 
merce? The question, it scems to me, answers itself. 

In considering what was said in Johnson v. Southern F-icific Com- 
pany, supra, as to the character of the car being local only, and not ac- 
tually engaged in Interstate movement, it must be borne in mind that 
the act there being considered was that of March 2, 189;3, wiiich was by 
its terms restricted in its application to cars "used in moving interstate 
trafific"; but there are clauses and expressions in the opinion which 
might be interpreted to indicate that, if the act had been as broad as the 
one hère under considération, it would not bave been necessary to con- 
sider that question at ail, and that it would hâve made no diiïerence as 
to whether the car was being used in moving interstate traffic or not. 

The act was amended by the act of March 2, 1903 (32 Stat. 943, c. 
976 [U. S. Comp. St. Supp. 1905, p. 003] ), which provided that the 
provisions of the former act should be held to apply to "ail trains, loco- 
motives, tenders, cars, and similar vehicles used on any railroad cn- 
gai^éd in interstate commerce." 

in U. S. V. Great Northern Ry. Co., (D. C.) 145 Fed. 438, the court 
had under considération the latter aCt, and Judge Whitson, in an opinion 
in which I entirely concur, held that it applied to ail cars regularly used 
on any railroad engaged in interstate commerce, not only while actually 
in use in such commerce, but at ail times when in use on such roacl. 
The court said : 

"The allégations of the sixth cause of action are that tlie défendant used 
on Its Une of railroad in Hillyard, in the state of Washington, a locomotive 
englue In moving a car coutaiuins iuter.state traffic, consisned from St. Cloud, 
m the State of Minnesota, to Hillyard, in the state of Waslujigton, wheii the 
coupling and uncou]iling apiiaratus of the locomotive was ont of repair and 
inoperative. The suliicioncy of tliese severai allégations is challeuged iipon 
the sole ground that it does not afilnuatively appear that the cars and loco- 
motive were being used in interstjite trafiic, for tlie reason that reliance nnist 
he made upon the allégations tliat they were used only in the state of Wash- 
ington. Haviug référence to the constitutional powers of Congress, the argu- 
ment is that a comnion carrier is not af .>cted by the législation which the 
plaintiff would iuvoke, because it does not apply to tratflc within the states. 

"The title of the act of tSOli fully reiiects the législative intent as expr(;sged 
in the act, and it is manifest tliat the pur])ose in view was the régulation of 
commerce between the states by requiring connnon carriers to coiU'orm to cer- 
tain requiremeuts regarded as essential to tlie safety of employées and pas- 
sengers. To sustain tlie deinurrer would be to liold that it is hcyoïid the 
power of Congress to control the instrumontalities tlirough whioli iiitei^tato 
commerce may be carried on. Hut the j^rorogati^-e neccssarily carrics with it 
the authority to prescribe the rules and régulations wliicli shall apply to 
those engaged in it. Illustrations of the futility of any effort on the jiart of 
Congress to exercise its constitutional powers in tins regard, if the contention 
made by the défendant can be sustained, are not far to seek. An interstate 
carrier niiglit liaul tratlic from one state to anotlier, tlicre transfer it, and 
l'rom thenee traii^'iiort it, witliout any of the safety aiiplianecs provided h.y 
luw. If it be answered that tins would he an évasion of the law, the resuit 



KELLEY V. GKEAT KORTIIERN RY. CO, 233 

is susceptible of fuvtlier illustration. Cars; eontaiiiinï state fi-jiffic fould !><■ 
commingled with tliose coiitaiinDs iiitcvsiatc traMi<', aiid tlnis defeat the pur- 
poses of the lesislatiou upoii tlic wuli.iect. 'J'iie eiî'eet of tliis would be to eu- 
danger the train eugaged in intersrate tralHe. Agaiu, a carrier could lise 
trains engaged entirely in state tratfic upou its lines, without the requisite 
equipmeut, wliieh might rcsult in injnry to passengers by coniing in collision 
with a train engaged in intersrat(î tratli<-. Jt is tlic carrier ■whiclt ilic actn 
scek to rei/uldte, <ind it ix lnj tJtia laethod that V'jinjrciiH lias undertakcn tu 
bring the muitcr iinder control." 

As said by Mr. Justice Harlan, in the Lottcry Case, supra: 

"It is to be remarked that tlie ('<iiisti1iilii>ii tUics iiut tlcfiiui irhat is to de 
dcemed a Icgitimale rcfivdutiun of iiiterslatr e<)iiimer(:e. lu (Jibbons v. Ogden 
it was said that tlie power to regulate sueh connuerce is the ]jower to pre- 
scril)e the nde by whi<-h it is to lie governed. But this gênerai observation 
leaves it to be determined, wheu the (pu-stion conies before the court, whether 
("ongress in jireseribii'.g n particular rule lias exceeded its ])o\ver under the 
(■oustitution. While our gov(>rniiient niust be aeknowledged by ail to be one 
of enunierated i)o\vers (MeCuUoeh v. Maryland, 4 Wheat. .'}1(), 40.5, 40T, 4 L. 
Ed. .579), the Constitution does not atteni])t to set forth ail the means hy which 
such powers uiay be earried into exécution. It leaves to Cougress a large dis- 
crétion as to the means that may be eniployed in executing a given power. 
•The Sound construction of the (Constitution,' this court bas said, 'must allow 
to the national Ix>gislature that discrétion, with res))ect to the means by which 
the jiowers it coufers are to be earried into exécution, whieli wlll enable that 
body to perform the high duties assigned to it in the manner niost bénéficiai 
to the people. Let the end be legitimate, let it be within the scope of the Con- 
stitution, and ail means which are apj)ropriate, which are plainly adaptcii 
to tliat end, vidnch are not prohibited, but consistent with the letter and 
spirit of the Constitution, are constitiitional.' 4 AVheat. 421." 

In an able article on the act hère in question in the Central Law 
Journal of October 12, 1900, vol. 63, p. 284, cited by counsel hère, and 
very largely quoted from, the authors say : 

"The gênerai and sweeping ternis 'every comnioii carrier,' 'any of its eni- 
ployGs,' 'any of its offleers, agents, or employés,' 'ail instrumentalitios,' 'any 
(ïommon carriers,' and 'any employé,' nnist establish the proposition that 
there was but one idea in the mind of Congress, namely, that as to commerce 
tliere shall be no states." 

To say that because Congress, as a régulation of interstate commerce, 
and for the purpose of promoting the public welfare by protecting 
life and person therein, has seen fit to abolish or modify certain rules 
of décision founded on the common law upon considérations of public 
policy, in référence to those engaged in such commerce, it has thereby 
in efïect meant that as to commerce there shall be no states, seems to 
me to be very extrême, if not absurd. The plain answer to any such 
assertion is that a person or corporation engaged in both interstate 
commerce and intrastate commerce, and using therein the same means 
and agencies, and employing those whose employment relates to such 
interstate commerce or to such means and agencies, must submit to 
such conditions as that branch of the govcrnment to which plenary 
power over such commerce lias been given by the Constitution may 
prescribe, even though such conditions may attect the intrastate com- 
merce in which such person or corporation is engaged. 

In the same article its authors seem to look upon the changes made 
by this act in the fellow servant rule, the contributory négligence 
rule, the rule as to the freedom of a carrier to contract witii ^.s em- 
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ployés conccrning its liability for an injury to an employé, and thé 
removal of the limit to the amount of recovery for an injury resulting 
in death, so often prescribed by state statutes, as startling and dan- 
gerous. They do not so impress me. I think it bas corne to be gen- 
erally recognized that the reasoning of the cases in which the fellow 
servant rule has been laid down by the courts has, in view of modem 
methods and the many dangerous mechanical means and appliances 
used in ahnost cvery branch of modem industry, lost much, and in 
some cases ail, of its force. I think it may be fairly asserted that the 
contributory négligence rule, as laid down and applied by the courts, 
is, in view of modem conditions, certainly as applied to those en- 
gaged in certain occupations, a harsh, cruel, and unjust rule, and ought 
long since in the furtherance of justice and in the interest of humanity 
to hâve been greatly modified. 

It has never been the rule in admiralty, to which one of the text- 
books on the Law of Négligence refers as being certainly nearer 
idéal justice, "if juries could be trusted to act upon it." This act 
at least leads in the direction of the admiralty law, and certainly, if 
a rule is an idéal one, its adoption should be striven for in any intelli- 
gent judicial System, and even if.it were admitted that juries could 
not be trusted to act upon it, to which I do not at ail agrée, that would 
not be a condemnation of the rule, but of a part of that system of 
jurispnidence which has come down from our forefathers, and which 
is, and let us devoutly hope always will be, firnily rooted in our Con- 
stitution and laws. And is it not absurd that a common maximum 
standard should be established to measure the value of the lives of 
men to their familles, especially when that standard is as low as some 
of the Législatures hâve fixed it? It would seem that the value of 
the life of a man to his family, or to those dépendent upon him, 
should be determined, as ail other damages are determined, by the 
particular circumstances of each case. And there are substantial rea- 
sons why an employer, especially one engaged in certain occupations, 
should not be permitted to relieve himself by contract witli his em- 
ployés from liability for injuries caused by his négligence or the nég- 
ligence of his other employés. 

I do not think that the Trade-Mark Cases, 100 U. S. 83, 35 L,. Ed. 
550, or Illinois Central Railroad Company v. McKendree, 27 Sup. Ct. 

Rep. 153, 303 U. S. 514, 51 L. Ed. , or any of that line of cases 

are applicable to the question now under considération. This opinion 
is already too long, and I can therefore only review the Trade-Mark 
Case. A careful considération of that case will, I think, not only not 
defeat the conclusion which I bave reached, but will tend to strengthen 
it. 

That décision was rendered in the considération of indictments 
brought under the purely pénal sections of the trade-mark statute. 
Congress passed that statute upon the manifest assumption that the 
whole subject of trade-marks was a matter of national control under 
that clause of the Constitution providing that Congress shall hâve 
power "to promote the progrès s of science and useful arts by secur- 
ing for limited times to authors and inventors the exclusive right to 
their respective writings and discoveries." There was therefore no 
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possible room for the contention that Congress intended that the law 
should be applicable to those trade-marks only .which were used in 
Interstate commerce. And in the Sixth circuit the law was pro- 
nounced constitutional in a case on which the question was argued 
and decided upon that clause of the Constitution, and in which the 
opinion was advanced that it is the only provision by which the au- 
thority of Congress on the subject of trade-marks is conferred. That 
contention, however, was not insisted upon by the Attorney General 
in the Trade-Mark Cases. He based ïiis main argument upon the 
commerce clause of the Constitution. The court, after considering 
the power of Congress to deal with the subject under the clause above 
quoted, and deciding adversely to such power, went on to consider 
the power of Congress to deal with the subject under the commerce 
clause of the Constitution. 

The court refused to décide the question whether the trade-mark 
bears such a relation to commerce in gênerai terms as to bring it 
within congressional control, when used or applied to the classes of 
commerce which fall within that control. The décision was that, 
when Congress undertakes to enact a law which can only be valid 
as a régulation of commerce, it is reasonable to expect to find on 
the face of the law or from its essential nature that it is a régula- 
tion of commerce with foreign nations or among the several states 
or with the Indian tribes; that, if not so limited, it is in excess of 
the power of Congress; that the act there under considération was 
not so limited; that if its main purpose be to establish a régulation 
applicable to ail trade, to commerce at ail points, especially if it be 
apparent that it is designed to govern the commerce whoUy between 
the citizens of the same state, it is obviously the exercise of a power 
not confided to Congress ; that, if there is no récognition of this prin- 
ciple, it is invalid ; that it was manifest that no such distinction was 
to be found in that act, but that its broad purpose was to establish 
a universal System of trade-mark reg'stration for the benefit of ail 
who had already used a trade-mark or who wished to adopt one in 
the future, without regard to the character of the trade to which it 
must be applied or the résidence of the owner; and that it was there- 
fore invalid. The court says: 

"ïhe question, therofore, wliether the trade-mark bears such a relation to 
commerce in gênerai terms as to brlug it within congressional control, when 
used or applied to the classes of commerce tchwh fall within that control, is 
one which, in the présent case, we propose to leave undecidccj. We adopt 
this course because when this court is calliîd on in the course oï the adminis- 
tration of the law to consider whether an act of Congress, or ot any other 
department of the government, is within the constitutional authority of that 
department, a due respect for a eo-ordinate branch of the government requires 
that we shall décide that it bas transcended its powers only when that Is so 
plain that we cannot avoid the duty. 

''Tn such cases it is manifestlv the dietate of wisdom and Judicial propriety 
to décide no more than is necessary to the case in haud. That such bas been 
the uniform course of this court in regard to statutes passed by Congress will 
readily appear to any one who will consider the vast amount of argument pre- 
sented to us assailing them as unconstitutional, and he will coxmt, as he may 
do on bis Angers, the instances in which this court bas declared an act of Con- 
gress void for want of constitutional power. 

"Governed by this view of our duty, we proceefl to remark that a glanée at 
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the roiimioi'ce cImiiro of fhe Constitution discloses at onee whnt lias been often 
the subject of eoiunient in tliis tourt and ont of it, tliat the power of régula- 
tion there couferred on Congress is limited to commerce wlth foreign na- 
tions, commerce among the states, and commerce with the Tndian tribes. 
While bearlng in mind the libéral construction that commerce with foreign na- 
tions means commerce between citizens of the United States and citizens and 
subjects of foreign nations, and commerce among tlie states means commei'co 
between the individual citiKens of différent states, there still remaius a very 
large amount of connnerce, perhaps tUe Jargest, wliich, being trade or traffic 
between citizens of the same state, is beyond tlie control of Congress. 

"Wben, therefore, Congress undertakes to euact a law, whicb can only be 
valid as a régulation of commerce, it is rcasonuMc to expect to find on the 
face of the law, or from ita essential nature, that it is a régulation of com- 
merce with foreign nations, or among the several states, or with the Indian 
tribes. If not so limited, it is in excess of the power of Congress. If its njain 
pui-pose be to'establisb a régulation applicable to ail trade, to commerce at ail 
points, espeeially if it be apparent that it is designed to govern the commerce 
wholl;^ between citizens of the same state, it is obviously the exercise of a 
power not conflded to Congress. 

"We flnd no récognition of this prineiple in the chapter on trade-marics in 
the Revised Statutes. We ivould naturally look for this in the description of 
the elass of persans rvho are entitled to register a trade-niark, or in rcferenre 
to the goods to which it shoiild lie applîed. If, for instance, the statuts de- 
scribed persans engaged in a commerce between the différent states, and rc- 
lated to the u«e of trade-marks in such eommerce, it would be évident that 
Congress believed it was acting under the clause of the Constitution which au- 
thorizes^ it to regulate commerce among the states. So if, when the trnde- 
mark bas been registered, Congress had protected its nso on goods sold iy a 
citizen of one state to another, or hy a citizen of a foreign state to a citieen 
of the United States, It would be seen that Congress was at least intending to 
exercise the power of régulation conferred by that clause of the Constitution. 
But no Sîwh idea is foxind or suggested in this statiite. Its language is: 'Any 
person or flrm domiciled in the United States, and any corporation created 
by the United States, or of any state or territory thereof — or any person 
residing in a foreign country whicli by treaty or couvention affords similar 
privilèges to our citizens, niay by registration obtaiu protection for bis trade- 
mark. Hère is no requirement that such person shall be engagea in the kind. 
of commerce ivhich Congress is authorized to regulate. It is a gênerai décla- 
ration that anybody in the Vnited States, and anybody in any otlier country 
which permits us to do the like, may, by registering a trade-niaric, hâve it 
fully protected. So, wbile the person registering is required to fumish 'a 
statement of the class, of merchandise, and the particular description of the 
goods comprised in such elass, by M'hich the trade-mark bas been or is in- 
lended to be appropriated,' there is no hint that the goods are to be trans- 
ported from one state to another, or between the United States and foreign 
countries. Section 49.39 is intended to impose some restriction upon the Com- 
missioner of ï'atents in the matter of registration, but no limitation is sug- 
gested in regard to persons or propcrty engaged in the différent classes of 
commerce mentioned in the Constitution. The remédies provided by the act, 
when the right of the owner of the registered trade-mark is infringed, are not 
confined to the case of a tradic-mark used in foreign or intorstate commerce. 

"It is therefore manifest that no such distinction is found in the act, but 
that its broad purpose was to establisb a universal System of trade-mark 
registration for the benefit of ail who had already used a trade-mark, or who 
wished to adopt one in the future, without regard to the character of the trade 
to ic'hich it was to be applied or the résidence of the owncr, with the solitary 
exception that those who reslded in foreign countries which exteuded no such 
privilèges to us were excluded from them hère." 

The statute hère under considération discloses on its face that it is 
intended as a régulation of interstate and foreign commerce, being ex- 
pressly confined to common carriers engaged in such commerce. The 
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purpose of the act is not to establish a régulation applicable to ail trade, 
to commerce at ail points, but simply to establish a régulation of Inter- 
state and foreign commerce. It is not designed to govern commerce 
whoUy between citizens of the same state, but simply to protect Inter- 
state commerce. Local or intrastate commerce if affected at ail by it, 
is only attected because the carrier may be at the same time and with 
the same means and agencies engaged in Interstate commerce. If the 
act appHed to ail common carriers, irrespective of the character of com- 
merce in which they might be engaged, it would come within the rule 
announced in the Trade-Mark Cases. But we find on the face of the 
law that it is expressly confined to common carriers engaged in Inter- 
state commerce, over which, under the authorities cited, Conp-ress has 
paramount and exclusive control whenever it chooses to exercise its 
power. AU thèse considérations distinguish and dififerentiate it from 
the act which was under considération in the Trade-Mark Cases. 

That Congress has since cured the defect in the former trade-mark 
laws, by providing that they shall apply to trade-marks used in com- 
merce with foreign nations, or among the several states, or with Indian 
tribes (33 Stat. 724, c. 593 [U. S. Comp. St. Supp. 1905, p. 668]), would' 
seem to indicate at least that the members of the judiciary committees 
in the two Houses of Congress, composed as they are of lawyers of 
great ability, hâve placed the same interprétation upon the décision in 
the Trade-Mark Cases as that indicated above. 

As to the McKêndree Case, it is to be observed that the order of the 
Secretary there being considered undertook "to make a stringent régu- 
lation with highly pénal conséquences," single in character, and includ- 
ing commerce wholly within the state. The order was not limited to In- 
terstate commerce. It was a régulation as to the transportation of cat- 
tle from one side of a Une within a state to the other side of said Hne, 
and it appUed "to ail cattle transported from the south of this line to 
parts of the United States north thereof." "A party prosecuted for 
violating this order would be within its terms if the cattle were brought 
from the south of the line to a point north of the line within the state 
of Tennessee." It therefore included cattle transported wholly within 
the state of Tennessee from points south of the line to points north of it, 
as well as those which came from or were going to points outside of the 
state. It applied to ail who might transport such cattle, whether en- 
gaged in Interstate commerce or not. In other words, it was in no way 
limited to Interstate commerce. What I hâve said, therefore, in rela- 
tion to the Trade-Mark Cases is equally applicable to this case. 

Again, let us remember that it is the carrier, one engaged in Inter- 
state commerce, which the act hère in question régulâtes in relation to 
its duty to its employés, and that if it may be said (as I do not think 
it can be) to regulate intrastate commerce by reason of the fact that it 
may apply to an employé who at the time of his injurv is engaged upon 
intrastate traffic, it is because of the manner or method in which the 
carrier conducts its business, combining or commingling its interstatc 
with its intrastate commerce. The act hère in question is directed to 
common carriers engaged in Interstate or foreign commerce, and over 
such carriers Congress has plenary power. 
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Iti the construction of a statute the inquiry always is : What was tlie 
législative intent? In the Trade-Mark Cases it was held that the act 
in question clearly indicated the législative intent to embrace ail trade- 
marks without respect to the character of the commerce in which they 
were used. In the McKendree Case it was held, first, that the act, if 
otherwise valid, evidenced no intent on the part of Congress to author- 
ize' the Secretary to promulgate the rule there involved, and, second, 
that the rule on its face carried with it no suggestion that the secretary 
intended thereby anything other or différent from the plain import of 
its terms ; that he evidently intended it to apply to ail commerce, and 
that it was therefore invalid. 

This act on its face relates to carriers engagea in interstate commerce. 
It extends to ail such carriers. It extends to no others. Its fair mean- 
ing and interprétation is that it applies to ail those employés of such car- 
riers, and to those only, who hâve some relation to such commerce or to 
the means and agencies employed therein. Cases may possibly arise 
where a carrier engaged to some limited extent in interstate commerce 
may not be an interstate carrier within the meaning of this act, as re- 
spects a particular employé, or as respects the circumstances of some 
particular case. That remains to be declared when the case arises. Ex- 
trême cases which may hâve no existence, and which may never exist, 
are not to be conjured up for the purpose of defeating the obvious in- 
tention of Congress. Extraordinary situations are usually not in the 
minds of the lawmakers, and législation is not to be held bad with réf- 
érence thereto. If the gênerai purpose of the law, as fairly indicated 
by its terms, is within constitutional limits, it will not be defeated by 
applying to it the test of some extrême case, possibly within the literal 
provisions of the act, but entirely beyond its spirit and meaning as a 
whole. 

In the foregoing discussion référence has been made principally, if 
not altogether, to railroads engaged in interstate commerce, but the 
same principles and the same reasoning would apply as well to other 
common carriers engaged in such commerce. I am therefore of the 
opinion that the second ground on which the objection to the constitu- 
tionality of this act is based is not well taken. 

The contention that the act is void because it dénies the equal protec- 
tion of the laws is, I think, without merit. It is beyond question that 
a state Législature can change the common4aw rules determining the 
liability of employer to employé as to ail employers within its jurisdic- 
tion, and that such législation would not be contrary to the fourteenth 
amendment, because the danger to employés is greater in some occupa- 
tions than in others, or because in the same occupation some of the em- 
ployés may be exposed to greater danger than others. It was the évi- 
dent intention of Congress that the act hère in question should embrace 
ail employers and ail of their employés to whom its power under the 
commerce clause, of the Constitution extends, and, considering the ex- 
tent of that power, the fact that it applies to ail such employés, irrespec- 
tive of the danger of their particular employments, no more affects its 
constitutionality than would such fact affect the constitutionality of a 
similar state enactm.ent whose provisions were made applicable to ail 
employers under its jurisdiction. 
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But, if the foregoing position is unsound, and if this congressional 
enactment is subject to the equal-protection paragraph of the fourteenth 
amendaient, I am still of the opinion that, bearing in mind tl:e object 
of the statute, the pecuHar character of the business of the carriers af- 
fected, and the pubUc nature of their functions, and the fact that they 
are ail treated alike under similar circumstances and conditions, it is 
valid, because the classification therein made is within the range of the 
législative discrétion, and is practical, and not palpably arbitrary. Mis- 
souri Pacific Ry. Co. v. Mackey, 127 U. S. 205, 8 Sup. Ct. 1161, 32 L. 
Ed. 107; Tullis v. Lake Erie & Western R. R., 175 U. S. 348, 20 Sup. 
Ct. 136, 44 L. Ed. 192 ; St. E., I. M. & S. Ry. Co. v. Paul, 173 U. S. 
404, 19 Sup. Ct. 419, 43 L. Ed. 746. 

Nor can it be said that for this reason the law is harsh and inéquita- 
ble, because where the danger is less the liability will less frequently 
arise, and, if there be practically no danger, there will be practically no 
liability. But, if it is, that would furnish no just cause for declaring it 
invalid. The remedy would lie not with the courts, but with Congress. 

In Eottery Cases, supra, Mr. Justice Harlan says : 

"But, as often said, the possible abuse of a power is not an argument 
against its existence. There is probably no governmental power that may 
not be exerted to the injury of the public. If what is done by Congress is 
manifestly in excess of the powers granted to it, then upon the courts will 
rest the duty of adjudglng that its action is neither légal nor binding upon tho 
people. But If what Congress does is within the limita of its power, and is 
simply iinwise or injurions, the remedy Is that suggested by Chief Justice 
Marshall, in Gibbons v. Ogden, when he sald : 'The wlsdoni and the discré- 
tion of Congress, their identity with the people, and the Influence which their 
constituents possess at élections, are, in this, as in many other instances, as 
that, for example, of declaring war, the sole restrainte on which they hâve 
relied, to seeure them from its abuse. They are the restraints ou which the 
people must often rely solely, in ail représentative governments.' " 

The contention that the act violâtes the tenth amendment of the Con- 
stitution is but another way of saying that it is not within the power of 
Congress under the commerce clause. And I think that no argument is 
necessary to réfute the contention that it violâtes the fifth and seventh 
amendments. 

I am therefore of the opinion that the act in question is constitution- 
al and valid, and the demurrer must be overruled. 

I am not unmindful of the fact that the foregoing opinion, in so far 
as it relates to the commerce clause of the Constitution, is in conflict 
with opinions already pronounced by other fédéral judges of the high- 
est learning and ability, and I hâve approached and considered the ques- 
tions involved with a just and real respect for décisions supported by 
such authority ; but, feeling that I must exercise by own understanding 
and judgment with that independence which is expected from this dc- 
partment of the government, I find myself unable to reach any other 
conclusions than those above indicated. 
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HUNTINGTON NAT. BANK v. HUNTINGTON DISTILLIXG CO. et al. 
(Circuit Court, S. D. West Virginia. Marcli ô, lOOT.) 

1. Limitation of Actions— Pleading Bar— Equitt. 

Not merely the défense of lâches, but the bar of the statute against a 
suit for au accounting by an admiiiistratrix for money whieh went into 
tlie l'iands of iutostiite. 11., is sutHcieutly pleaded by an aiiswer alleging 
that if tliere bad ever been anj' claim agaliist K. in bis lifetime by rea- 
son of the aileged' transactions, which is denied, said claim is barred by 
the laps« of tiiiie aiid the neglect of plaiiitiff to bave a settlemeut of tlio 
same in the lil'etime of décèdent, and défendant therefore pleads that any 
sueh claim is barred, as plaintift allowed the claim to sleep till attor the 
death of deceased ; the same strictness of pleading the statute not beiug 
required in equity as at law. 

[FA. Note. — For cases in point, see Cent Dig. vol. 33, Limitation of Ac- 
tions, §§ eSS-GSG.] 

2. Courts — Fédéral Courts — Proceduke in State Courts — Witnesses — Com- 

PETENCT— ÏRANSACTI0N8 WITH DecEDENTS. 

Notwithstanding that under the state statute persous interested in the 
eveut of tlie suit, thougb not parties thereto, are incompétent to testify to 
transactions or communications with defendant's intestate, tbey may do 
so in a suit in a fédéral court, under Rev. St. U. S. s 858 [U. S. Comp. 
St. 1901, p. 059], providing that In tUe courts of the TJnited States no wit- 
ness shall be excluded becauso be is a party to or interested in the issue 
tried,; provided, that in actions by or against administra tors ueither parry 
shall be allowed to testity against the othcr, as to transactions with, or 
statements by, deceased, unloss calied to testify tbereto by the oi)posite 
party, or required to testify thereto by the court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 925.] 
S. Trusts— Trustée Be Son Tort. 

Where a company executed a paper whereby it assigned aecounts and 
sold goods to a bank, providing that the banlc sbould collect the one and 
sell the other aiid apply tlic proceeds to payment of the company's notes 
to tbe bank, and the président of the bank concealed from tlie banli sucli 
faet, and vvithout authority of liis co-directors toolï possession of the 
projierty and used the proceeds for other debts of tbe company, of which 
he was a stockholder, lie coustituted himself a trustée de son tort for 
the bank. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, §§ 153- 
156.] 

4. Limitation of Actions — IIunning ce Statute— Obstructing Prosecution 

OF lîIGHT. 

Where a company assigned aecounts and sold goods to a bank to apply 
the proceeds on tbe company's notes to the bank, and the bank's président 
concealed such facts from it, aud took possession of the projierty and 
applied tbe proceeds to other debts of tlie company, of which lie was a 
stockholder, the statute did not, during such concealment, run against tbe 
bank's right of action for an acoounting, under Code 1906, § 3511, provid- 
ing that where a debtor obstnicts the prosecution of a right the time of 
.such obstruction shall not be coniputedin the limitation pei'iod. 

5. Sajik — Enforcement of Trust — Lâches. 

Where a bank's président concealed from it the facts giviug it right 
to bave him account as a trustée de son tort, but a year after bis death 
and the discovery of the facts it conimenced suit, the défense of lâches 
is not available. 

[Ed. Note. — For cases lu point, see Cent. Dig. vol. 47, Trusts, §§ 508- 
573.J 
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In Equity. 

Simms & Enslow, for plaintiff. 

Vinson & Thompson, J. W. Capcrton, and James R. Bush, for dé- 
fendants. 

DAYTOX, District Judge (sitting specially). This suit was insti- 
tuted in 1905, in the Circuit Court of Cabell county, West Virginia, for 
two purposes : First, to compel Minerva Phelps Russell administratrix 
of the estate of John Hooe Russell, to account for the proceeds of the 
property of the Huntington Distilling Company which are alleged to 
havc gone into his hands under a certain written assignment made by 
said distilling company to the plaintift bank to secure payment of some- 
thing over $9,000 debt due from it to said bank; and, second, in case 
thèse proceeds were found insufifîcient to pay in fuU said debt, then to re- 
quire certain stockholders to pay any balance of said debt ont of alleged 
unpaid stock subscriptions of theirs. The administratrix of Russell, de- 
ceased, a citizen of Kentucky, although appointed in West Virginia, re- 
moved the cause to this court, and heretofore Keller, District Judge for 
this district, has overruled a motion to remand, and, upon demurrer, bas 
held the bill niultifarious, and for that reason dismissed it so far as the 
parties interested in the payment of the stock subscriptions are concern- 
ed, but entertaining it as to the controversy between the plaintiff and 
Russell's administratrix as to the proceeds of the distilling company al- 
leged to hâve gone into his hands. The bill sets forth in détail certain 
facts as to this property which will be considered more fully later on, 
and to it an answer has been filed by the administratrix, denying in dé- 
tail its allégations, and charging plaintiff's demand against decedent's 
estate to be barred by lapse of time and by neglect and négligence of 
plaintiff in asserting it. She has also tendered and asked leave to file 
an amendment to this answer, specifically pleading the bar of the West 
Virginia statute of limitations provided by section 18, c. 104, of the 
Code (1906) of the state. To the fîling of this amendment the plaintiff 
has excepted, and by stipulation of counsel it has been agreed that I 
shall pass upon this exception, and, in case the amendment is permitted 
to be filed, then an amendment to the bill is tendered and asked by the 
plaintiff to be filed, and a gênerai replication also tendered. Whatever 
détermination I may reach as to this, it is further stipulated that the 
cause should be submitted to and dctermined by me without further de- 
lay upon its merits. 

It seems to me the objection to the filing of this amendment to the an- 
swer can be speedily disposed of . In my opinion it is immaterial wheth- 
er it be filed or net, for, as I construe the allégations of the original an- 
swer, it sufficiently pleads this statute. It distinctly says : 

"* * * If thftre had ever at any time been aiiy daim or demand asainst 
the said John Hooe Paissell in his iifetime t)y reason of said transactions 
(wliicli this respondent dénies), then said (rlaim is l)arred by tlie lapse of tinve 
and the neglect and neîjligence of tiic plaintiff. its ofBcers and directors, to 
hâve a settlement of the samo in tlie Iifetime of the décèdent; and she there- 
fore pleads that any .such clalm, if any there be or was. is barred and can- 
not now be colleeted ont of his estate. as said officers and directors of the 
plaintiff and managers thereof allowed this claini and transaction to sleep 
uutil after tlie deaili of said John Hooe Itussell." 

102 F.— IC 
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It seems to me clear that this language sets up the bar by statute, as 
well as the équitable défense of lâches. "'Anything in an answer which 
will apprise the plaintiff that the défendant relies on the statute of limi- 
tations is sufficient, if such facts are stated as are necessary to show 
that the statute is applicable." Tazewell's Ex'r v. Whittle's Adm'r, 13 
Grat. (Va.) 339 (Syl.,pt. 1). 

Moncure, J., in this case further says, at page 344 : 

"The same strictness of pleading is not required in equity as at law. It 
is not common to plead tlie statute specially or formally in equity, but only 
to rely upon it, in gênerai terms, in the answer." 

This, in haec verba, is reaffirmed in Cole's Ex'r v. Martin, 99 Va. 223, 
37 S. E. 907. 

In this State this freedom in practice has been greatly extended, and 
it is now held that it is the duty of the personal représentative to rely 
upon the statute of limitations, and when not done in the answer, it may 
be relied on, and in effect pleaded, by such personal représentative and 
by creditors as to each other's demands, by means of exception to a 
commissioner's report made to settle and ascertain the debts of a décè- 
dent. Woodyard v. Polsley, 14 W. Va. 211. If, therefore, as a matter 
of more formai pleading, the défendant desires to file this amendment 
to her answer, I can see no objection, and it may be filed. 

Nor can I see any particular objection to the amendment of the bill 
asked for by the plaintiff to more fully set forth facts alleged to be suffi- 
cient to withdraw its demand without the bar of this statute, although 
what I hâve said above about the necessity for the amendment to the 
answer applies with equal force to the amendment asked of the bill. I 
regard both unnecessary, but unobjectionable. 

Coming now to the merits of the case, I am met at the very thresh- 
old with a very interesting preliminary question which it seems to me 
should be fîrst determined. A very large part of the testimony upon 
which the plaintiff rests its case has been given by officers, directors, 
and stockholders of the bank who are practically interested in the resuit 
of this suit, and their évidence substantially relates to transactions and 
communications had by them with the décèdent, Russell. The counsel 
for défendant has in every instance, I think, and with the utmost care, 
preserved objection to this kind of testimony, entering objections there- 
to and motions to strike out, at the time when taken. Is such testimony 
compétent? Section 23, c. 130 (section 3945) of the Code of 1906 of 
this State, provides : 

"No party to any action, suit or proceeding, nor any person interested In 
the event thereof, nor any person from, through or under whom, any such 
party or interested i>erson dérives any interest or titie by assignaient or 
otherwise, sliali be examined as a witness in regard to any personal transac- 
tion or communication between such witness and a person at the time of 
such examination, deceased, insane or lunatic, against the executor, admin- 
istrator, heir at law, next of liin, assignée, legatee, or survivor of such per- 
son, or the assignée or committee of such insane person or lunatic." 

Under this statute, the Suprême Court of Appeals of West Virginia, 
without discussion, and apparently, without much considération, but 
rather as a matter of course, has held, in Carskadon v. Minke, 26 W. 
Va. 729, that: 
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"In a suit to settle the affairs of an unincorporated company or a partner- 
shlp — one of the members being dead — the survivlng members are not tmder 
the statute of 1882 compétent to testlfy as wltnesses In regard to sueh af- 
fairs." 

And in Development Co. v. Thornburg, 46 W. Va. 99, 33 S. E. 108, 
relying for support on the preceding case, it is held : 

"Persons who are directors and stockholders of a corporation are Incom- 
pétent to testify against the administrator and heirs at law of a deceased 
person in favor of such corporation, as to any communication or transaction 
had with such deceased person in their officiai capacity as such directors, un- 
less such administrator and heirs at law are examined as to such communica- 
tion or transaction in their own behalf or the testimony of such deceased 
person touching the same is given in évidence." 

It is not surprising that a very considérable direct conflict should arise 
in the décisions of the courts of last resort of the states touching this 
question. For example, the Suprême Court of Appeals of Virginia has, 
in construing the statute of that state, ruled exactly opposite to that of 
the Suprême Court of this state. See Bank v. Terry's Adm'r, 99 Va. 
194, 37 S. E. 843 ; Insurance Co. v. Oliver, 95 Va. 445, 28 S. E. 594. 
In Georgia the rule first laid down was that such witnesses were incom- 
pétent. Banking Co. v. Papot, 59 Ga. 343; R. R. Co. v. Papot, 67 
Ga. 675. But subsequently the rule seems to hâve been exactly re- 
versed. Ullman v. Brunswick T. G. & L. Co., 96 Ga. 635, 24 S. E. 409. 
In Illinois, Indiana, lowa, Minnesota, New York, and Pennsylvania 
such witnesses hâve been held incompétent. Ice Machine Co. v. Kei- 
fer, 134 111. 481, 25 N. E. 799, 10 L. R. A. 696, 23 Am. St. Rep. 688; 
Modlin V. Turnpike Co., 48 Ind. 492 ; Bank v. Owen, 52 lowa, 107, 
2 N. W. 980 ; Elevator Co. v. Ins. Co., 40 Minn. 152, 41 N. W. 547 ; 
Keller v. Mfg. Co., 39 Hun (N. Y.) 348 ; Foster v. Collner, 107 Pa. 
30o. In Maryland, Michigan, Mississippi, New Jersey, and Tennessee 
the opposite rule prevails. Downes v. M. & D. R. Co., 37 Md. 100 ; 
Rust V. Bennett, 39 Mich. 531 ; Mitchell v. Sav. Inst., 56 Miss. 444 ; 
N. J. T. & S. D. Co. v. Camden S. D. & T. Co., 58 N. J. Law, 196, 33 
Atl. 475 ; Grange Warehouse Ass'n v. Owen, 86 Tenn. 355, 7 S. W. 
457. But since 18C2 we hâve had fédéral législation on this subject, 
which, as it remains to-day, is found in section 8.58 of the Revised Stat- 
utes of the United States [U. S. Comp. St. 1901, p. 659], and is as 
follows : 

"In the courts of the United States no witness shall be excluded in any 
action on account of color, or in any civil action because he is a party to or 
interested in the issue tried: Providcd, Tliat in actions by or against execu- 
tors, administrators, or guardians, in which jndgment may be rendercd for 
or against them, neither party sball be allowed to testify against the other, 
as to any transaction with, or statenient by, the testator, intestate, or ward. 
unless called to testify thereto by the opposite party, or required to testify 
thereto by the court. In ail other respects, the laws of the state in which 
the court is held shall be the rules of décision as to the competency of wit- 
iiesses in the courts of the United States in trials at common law, and in eq- 
uity and admiralty." 

This statute has been held to be a remédiai one, intended to remove 
technical disqualifications in the common-law rules of évidence and to 
promote the fair administration of justice, and to be liberally construed. 
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It is a complète abolition of the rule of exclusion under the comnion lav,' 
in ail of the courts of the United States. By it interested parties, ex- 
cept those named in the proviso, are placéd upon a footing of equality 
with ail other witnesses, so that they may testify for themselves and be 
compelled to testifv for others. Goodwin v. Fox, 129 U. S. (iOl, ï) 
Sup. Ct. 367, 32 L.'Ed. 805 ; Texas v. Chiles, 21 Wall. (U. S.) 488, 22 
L. Ed. 650 ; U. S. V. Clark, 96 U. S. 37--12, 24 L. Ed. 696 ; R. R. 
Co. V. Pollard, 22 Wall. (U. S.) 341, 22 L. Ed. 877 ; Lowrey v. Kus- 
worm (C. C.) 66 Fed. 539. 

It bas been furtber held that the competency of parties as witnesses 
in the fédéral courts dépends upon the acts of Congress as codified in 
this section. It is not derived from the statutes of any state, and is not 
subject to the condition and qualifications imposed by the state lavvs, 
nor is it subject to other exceptions and qualifications imposed by such 
state laws. King v. Worthington, 104 U. S. 44, 26 L. Ed. 652 ; White 
V. Wansey, 53 C. C. A. 634, 116 Fed. 345 ; Travis v. Ins. Co., 43 C. 
C. A. 653, 104 Fed. 486. 

Finally, the exact condition of facts existing hère arose and was de- 
termined under this statute in the case of Potter v. National Bank, 
102 U. S. 163, 26 L. Ed. 111. The case was appealed from the North- 
ern District of Illinois, in which state, as we bave heretofore noted, this 
kind of testimony by its Suprême Court was held, under state statute, 
incompétent. The action was one brought by the bank against Potter, 
exécuter of Ward. On the trial Sturgiss, not a party to the suit, but 
interested in the issues to be tried, was allowed to testify to a conversa- 
tion had by him with décèdent, against objection, and the Suprême 
Court affirmed the ruiing and held be was not disqualified, but compé- 
tent. It is therefore very clear that I must wholly disregard the ruiing 
of the Suprême Court of Appeals of this state to the contrary, and hold 
the évidence of thèse bank officers, directors, and stockholders to be 
perfectly compétent in this court. So holding, a careful analysis of 
the testimony bas led me to believe the facts hère to be substantially as 
follows : 

Décèdent Russell was, prior to the year 1892, up to the time of bis 
death in January, 1903, président of the Bank of Fluntington, and of the 
Huntington National Bank, its successor. He was the largest stock- 
holder, and actively in charge and control of its affaira. In 1892 the 
Huntington Distilling Company was organized as a corporation by 
Russell and four others, and in the course of its opérations became in- 
debted to the Bank of Huntington in varions sums now aggregating 
near, if not quite, $10,000. Tbe Bank of Huntington, a state institu- 
tion, was merged into the National Bank of Huntington, and this paper 
indebtedness was taken over by the latter. This merger was made 
in the fall of 1903, and some time prior thereto, likely in the early part 
of the same year, the Huntington Distilling Company, of which Rus- 
sell at the time was treasurer, by its président and secretary, executed 
a paper writing, not dated, in which it set forth its indebtedness to the 
Bank of Huntington in various sums of money, its désire to provide 
payment thereof, its ownership of about 7,600 gallons of brandy in 
bond at Huntington, in considération of ail which it thereby did "sell, 
transfer and deliver over to said bank ail the proceeds of saie' brandy 
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aforesaid, together with ail the book accounts of said Huntington Dis- 
tilling Company." And it was further provided that "said bank is to 
hâve said accounts collected, and apply the proceeds thereof to the pay- 
ment of its notes as aforesaid. And to sell said brandy and apply the pro- 
ceeds arising therefrom to the further payment of said indebtedness." 
There is no question of the exécution of this paper, and there can be 
no doubt of its delivery to Russell ; how it was found, and where, is not 
very material, for, certain it is, I think, that no stockholder, director. 
or ofïîcer of the bank other than Russell knew of its existence until 
after his death in 1903. I regard the explanation made that it was 
found in his private papers in his private box in the bank when appraise- 
ment of the estate was made as at least reasonable and probable, but of 
one thing there can be no doubt, to wit, that Russell concealed absolutely 
from his fellow directors and stockholders of the bank the existence of 
this paper, and the bank's rights and interests in this personal prop- 
erty under and by virtue of its terms and provisions. Nor can there be 
any doubt of the fact that Russell took charge of the brandy and of the 
accounts of the distilling company, disposing of the first and collecting 
the second. The proceeds were not, however, paid by him to the bank, 
but were deposited therein to the crédit of the distilling company, and 
withdrawn from time to time and paid out upon checks of the distilling 
company drawn to some extent by Worden, manager and in control, 
under Russell, of the property, and subject to his order, but mostly by 
Russell himself. Thèse facts, it seems to me, réfute the position so 
strenuously urged by counsel for the défendant that this paper was not 
delivered to Russell, and was not found as testified to by Oney, the 
cashier. If such paper was executed — and its mère exécution, as I 
hâve heretofore said, is not denied — it is both possible, but strongly to 
be presumed, that Russell would be consulted and be fully informed of 
it. There were but three persons substantially interested in the dis- 
tilling company, each having equal interest, each having subscribed 
$8,000 to the capital stock ; the other two clearly were but nominal 
shareholders, having but one share each, and doubtless holding thèse on- 
ly in order that the law requiring five shareholders as a prerequisite to 
incorporation and its maintenance might be complied with. Russell 
was one of the three, and he was at the time treasurer of the company. 
Its management was not naturally under his control, but under that of 
its président; but immediately after the exécution of this paper, Rus- 
sell, the treasurer of the distilling company and président of the bank 
to whom the property was sold and assigned, naturally took sole charge 
of it. The président of the distilling company bas testified : 

"At the time this statement was made from the boolis and accounts both 
were then in the possession of Mr. Russell, and I had no right under our 
agreement to collect any of thèse accounts, nor no one else had but Mr. 
Russell." 

The last of the brandy was disposed of by him in 1898. The other 
officers of the bank during thèse years, however, had not been unsolicit- 
ous about the bank debts owing by this company. The matter had 
been discussed in the directors' meetings. At the time of the merger 
of the old bank into the new one, Russell had assured them the notes 
of the distilling company were good, and upon, doubtless, this repre- 
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sentatioli, they were taken over as such. When the Ceredo National 
Bank sued the company, thèse directors of the plaintiff put out their 
notes for suit, and a race was made by the two banks to secure priority 
of judgrnent, one by the regular action of debt, the other by statutory 
notice. The judgments of thèse banks were taken at the same term, 
the plaintiff's a couple of days before the others, but the one of the 
Ceredo bank was held to relate back to the first day of the term, while 
those of the plaintiff, taken by notice were held not to, so the Ceredo 
bank got priority in lien upon the real estate of the distilHng company, 
as fuUy shown by the opinion in the case by the Suprême Court of 
Appeals. First Nat. Bk. Ceredo v. Huntington Distilling Co., 41 W. 
Va. 530, 23 S. E. 792, 56 Am. St. Rep. 878. 

It further appears by the évidence in this case that a balance was 
realized from the sale of the company's real estate and was applied 
by the plaintiiï bank to its judgments. While ail this trouble, expense, 
and litigation was going on in the state court and the Suprême Court 
of Appeals, Russell remained silent and made no disclosure as to the 
assignment to the bank which he then held. Ail the satisfaction he gave 
his co-directors was the gênerai statement to the effect that the property 
of the company was being disposed of and its accounts collected for 
the purpose of liquidating the debts due the bank. Why did he take 
this course ? It seems to me that it is not necessary to harshly criticise 
his conduct under ail the facts in the case. While I am constrained to 
hold that as a question of law his silence, his concealment of this paper, 
and his misdirection of the funds operate as a fraud upon the bank, 
yet his conduct, considered in the light of common expérience, was not 
unnatural. The évidence discloses that he was a man of large means, 
with the very best réputation for honor and integrity; successful in 
business, and doubtless having the confidence of everylDody. He was 
the largest stockholder and at the head of the oldest bank in his city. 
In this condition of life, and with a spotless réputation to maintain, he 
became interested in this unfortunate distilling company. He knew 
his connection with it had given it crédit. He knew if it f ailed to pay 
its debts that, justly or unjustly, he must suffer in réputation and lose 
a measure of the public confidence which he then had. Thèse considéra- 
tion ^ weigh heavily upon the minds of honest business men. He may 
hâve thought that it was absolutely necessary in order to make the 
most out of the property to get it out of the hands of his associâtes 
into his own, and this assignment to his bank may hâve been procured 
by him for this purpose. At the same time he may hâve felt that if it 
was revealed that he, while one of the three substantial stockholders 
and the treasurer of the comp 'n', had procured this assignment of ail 
its property to the bank of which he was the largest stockholder and 
président, to the exclusion of other creditors, he must necessarily 
be charged with dishonesty and bad faith, and that litigation would 
doubtless ensue touching such assignment. Thèse, I say, are plausible 
explanations for his silence and his manifest détermination to take 
the whole matter into his own hands, work out the problem alone as 
best he could, and in the end personally protect his bank in any loss 
it might sustain. This, and this alone, it seems to me, can explain his 
remark to Enslow "that he supposed he was in such condition that he 
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woiild eventually hâve to pây the same" (thèse debts). In other words, 
he had failed, as successful business men even do sometimes, to straight- 
en eut the affairs of the distilling company and make its assets cover 
its Habilities, and as he had concealed the existence of the transfer of 
the brandy and accounts to the l^ank, had allowed, and even directed, 
the proceeds derived by him therefrom to be appUed to the paynient of 
other debts and obhgations of the concern, he knew he was liable, and, 
Hke the inherently honest man that he was, he recognized his personal 
HabiHty. He doubtless would hâve adjusted this matter with the bank 
sometime, had he lived. Nor is the administratrix, now that he is 
dead, to be criticised for making the vigorous défense she bas to this 
action ; for the law requires her, as a fiduciary, to plead thèse défenses 
of lâches and Hmitation. 

However, in charitably consideriiig the conduct of Russell in this 
matter, we must not overlook the légal principles and déductions that 
mnst guide us in determining his liability for such conduct. Some of 
thèse déductions and principles may be thus stated: 

First. This assignment, if it had been a gênerai one on behalf of 
the distilling company to Russell to secure payment of its debts gener- 
ally, would bave justified his conduct in depositing the proceeds arising 
therefrom in his name as assignée of the distilling company, and, sub- 
ject to the well-known limitations in regard to priority and equality, 
in checking out and paying said proceeds upon the expenses and debts 
generally. Under such conditions his co-directors of the bank would 
hâve been entitled to the same disclosure of the nature and terms of the 
assignment, of the progress made in carrying out its terms, no less, 
no more, than any other of the creditors, and would bave had no other 
or différent right than any other créditer to call him to a légal account- 
ing for his acts. 

Second. If, however, this assignment was not made to Russell him- 
,self but directly to the bank, and by its terms sold, transferred, and 
delivered over to said bank this brandy and the proceeds of thèse ac- 
counts, as it appears to me it clearly does, there can be no question 
that it was the plain duty of Russell, the moment the paper came to his 
hands, to call together the board of the directors of the bank and submit 
it to their considération. This is true, I am confident, for several 
reasons : (a) Because it was their right to détermine whether such 
assignment should be accepted by the bank, and the obligation assumed 
of defending it against légal assaults that might be made upon its in- 
tegrity. (b) If accepted, it was their clear right to détermine what 
disposition should be made of the assigned property. It was their dis- 
tinct province to say what agent should be selected to sell and dispose 
of it for and on behalf of the bank, for I do not think it came within 
the gênerai duties of Russell as président of the bank to make such 
sale and disposition without being so authorized by the directorate, any 
more than it would bave been his gênerai duty as such président, with- 
out spécial authority, to hâve sold the real estate, fîxtures, or other 
property of the bank. 

Third. Having concealed the existence of this assignment from his 
co-directors, having without their authority taken possession of said 
property and disposed of it under such conditions and without such au- 
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thority, he constitutecl himself a trustée de son tort for tlie banlc, and 
must hâve been held, and ]iis estate must now be held, to strict account 
for bis acts in such trust relation. 

Fourtb. Trusts of this character being- solely subjects of équitable 
jurisdiction under tbe common law, statutes of limitation were not ap- 
plicable. In modem practice, wbile courts of cquity will apply tbe stat- 
ute of limitation in administering trust estâtes, it will in doing so look 
to ail tbe facts and circumstances to asccrtain wbether équitable 
grounds exist against its strict enforcement, and, when such grounds 
do exist, will not hesitate to construe tbe case outside tbe bar, under 
tbe exceptions provided for by the statu te itself, and by tbe dictâtes of 
equity and good conscience. Weinrich v. Wolf, 24 W. Va. 303. 

Fiftb. Under section 18, c. 104, of the Code (section 3511) of 1906 
of West Virginia, express exception to the statute of limitations is 
made where the debtor absconds or conceals himself, "or by any other 
indirect ways or means, obstructs the prosecution of such right." And 
in the cases of Reynold's Adm'rs v. Gawthrop's Heirs, 37 W. Va. 3, 16 
S. E. 364, Vanbibber v. Beirne, 6 W. Va. 179, and Thompson v. Whit- 
taker, 41 W.. Va. 574, 23 S. E. 795, this section bas been construed. In 
the first case it is held, where a person by any indirect way or means 
osbtructs the prosecution of a right, the time during which such ob- 
struction-continues shall not be com.puted in the limitation periods. In 
the second case it is held, where it properly appears by tbe pleadings 
that the facts on which the cause of action was founded were exclusive- 
ly in tbe khowledge of défendant, that he fraudulently concealed the 
facts, and that by such ways and means he defeated and obstructed the 
plaintifï from bringing bis action within the time limited, the effect of 
the statute may be avoided in actions at law as well as in suits in equity. 
In the third case it is held : 

"Under this section it requires soine positive, afflrmiitivo act by défendant 
to operate under tlie clause, or by any otliei- indirect ways or means obstruct 
the prosecution of such right." 

Mère silence will not do, but there must be some act designed to con- 
ceal the existence of its liability and operate in some way upon the 
plaintiiï and prevent or delay suit for it. 

Sixth. The défense of lâches must necessarily be liberally upbeld and 
applied by courts of equity, because its basic principle is to prevent op- 
pression and injustice, so easy of perpétration wbere loss of written 
évidence, removal of witnesses, death of parties, and the numerous oth- 
er like causes incident to life may whoUy change conditions and render 
it impossible to know tbe right and truth of the matter. He who unrea- 
sonably delays bis action until thèse conditions arise must lose his cause. 
In determining wbether such delay is reasonable, tbe statute of limita- 
tions does not control, for a less period than tbe one provided by the 
statutory bar may, under given circumstances, be sufficient for this dé- 
fense. While thèse principles are true, equity will allow no man, by 
his own fraudulent acts, by concealing paper contract or évidence nec- 
essary upon which to base an action against himself, to take advantage 
of delay occasioned by such conduct on his part. He who appeals to 
equity must corne witb pure hcart and clean bands. It is true to-day, 
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as ft was when Lord Loughborough décidée! Eeaumont v. Bonîtbce, .") 
Ves. 485, that no possible case can rightly stand under tbe bénéficient 
admini.^iration of equity, wherein ''a confidential agent and steward can 
impute neglect to his employer; for it is his duty to rcnder an account 
and a fair account, to his principal and distinctly apprise him of the 
whole right he bas. It is not for him to say that a person bas been 
guilty of négligence wbose négligence it was his duty to guard against 
with regard to his transactions with ail persons, and particularly with 
himself." 

Briefly applying thèse principles touching thèse two défenses relied on 
in tbis case, the one lâches, the other of tbe bar of limitations, it is only 
necessary to say that it was Russell's clear duty as président of the 
bank, to see to it that the bank lost notb.ing by lâches or limitation in 
bringing an action. He knew when he did not turn over the proceeds 
of this brandy and of thèse accounts to the bank that it had a cause of 
action against himself therefor, and it was his duty to do one of three 
things, either settle his liability, resign his directorship and presidency 
of the bank, or bave himself at once sued by it. He did neither, but 
on the contrary he concealed the assignment. took possession of the 
property, and diverted to other uses its proceeds. The other bank offi- 
cers learned tbis only after his death in 4903 ; they allowed his admin- 
istratrix the year allowed by statute to settle the demand, and, when not 
settled, almost immediately brought this suit. Under such circumstan- 
ces neither the statute of limitations nor the défense of lâches can avail, 
but decedent's estate must be held liable for an accounting for the pro- 
ceeds of the brandy and the accounts coHected, less ail necessary expens- 
es incurred in the sale of the one and the collection of tbe other, and de- 
cree of référence to a master commissioner may be entered directing 
him to state this account. 



KANSAS CITY v. IIENNEGAN et <a). 

(Circuit Court, W. 1). Missouri, W. D. Mardi 11, 1907.) 

Ko. 3,14.j. 

1. Removal of Causes— CoNDE^rNATioN I'hoceedings. 

A proceediiig by a muiiiciyality to condeiim jirivate ]iroperty to its 
publie use partalies of tlie eliaraeter of a suit at law so far as to render 
it removable from tlie state to the proj)er fédéral court, where tlie condi- 
tions exlst authorizins a removal as prescribed by tlie removal acts. 

[Ed. Note. — I'roc(<ediiifrs under power of eminent domain as civil suits 
under laws relatifs to removal of causes to fédéral (rourts, sec note to 
South Dakota & C. Kv. Co. v. Chicago, M. & St. T. Ky. Co., 7o C. G. A. 
183.] 

2. SaJIE — SErAltABLE CONTROVERSY. 

Silice a proceedins to coiideiun land by l'Cansas City under its city char- 
ter as constrned by the Suprême Court of the state ])re>«<iits a case of an 
indivisible unit, to be tried to one and the saine jury, uiiless a jury trial 
is waived, and tlie wliole flnding as aî^aiust ail the défendants must be 
euiljraeed in one judginent, so that if reverscd on ap]ieal the entire case 
must be tried de novo, sucli a ijroceediiif; as at^ainst both résidents and 
nonresideuts did not iiresent a separable coutroversy as between the city 
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and the nonresi dents whose property was sought to be condemned, and 
was therefore not removable to the fédéral courts. 

[Ed. Note. — See separable controversy as ground for removal of cause 
to fédéral court, see notes to Robbins v. Elleubogeu, 18 0. C. A. 86; 
Mecke v. Valleytown Minerai Oo., 33 O. C. A. 105.] 

Condemnation. 

E. C. Meservey and W. A. Knotts, for plaintiff. 

A. S. Van Valkenburgh and Ritchie & Meyer, for défendants, 

PHILIPS, District Judge. Kansas City desiring to extend what is 
known as its gênerai "Market Square" for the purposes of a public 
market, its board of aldermen, by ordinance, approved by the mayor, 
in conformity with the provisions of its charter, designated a large 
quantity of land to be condemned for such use. This area embraces 
perhaps a block or more of ground, laid off into lots, with buildings 
thereon, owned in severalty by a large number of persons. The ordi- 
nance also, as in such case provided in the charter, designated what is 
known as a "benefit district," to be assessed, in connection with the 
city itself, to raise the necessary means for paying for the private prop- 
erty to be taken and appropriated for such use. This benefit district 
embraces, say, 8 or 10 blocks of ground. The property within this 
large benefit district, as is usual, is owned separately by a vast number 
of persons. After the preliminary inquest before the mayor, as pro- 
vided under the charter, an appeal was taken from the findings of the 
jury to the circuit court of Jackson county. A given portion of the 
real estate to be taken and appropriated by the city belonged to Richard 
H. Hennegan and Richard B. Plall — said Hennegan ownmg a life es- 
tate therein, and the said Hall the estate in remainder. Hennegan 
and Hall being nonresident citizens of the state, in due time and form 
filed their pétition in the state circuit court for removal of the case 
into this court, which was accordingly donc. Kansas City has filed a 
motion to remand this cause, on the ground that the removing défend- 
ants did not hâve such a separable controversy as to entitle them to 
remove the whole cause into this jurisdiction. This motion has been 
heard and submitted. 

The provisions of the charter of Kansas City in respect of condemna- 
tion proceedings are practically the same as stated in the Pacific Rail- 
road Removal Cases, reported in 115 U. S. 3, 20, 21, 33, 5 Sup. Ct. 
1113, 39 L,. Ed. 319. That a proceeding instituted by a corporation 
or municipality to condemn private property to its public use so far 
partakes of the character of a suit at law as to render it removable 
from the state court into the proper fédéral court, where the condi- 
tions exist authorizing a removal as prescribed by the removal act of 
Congress, is no longer an open question in this jurisdiction. Union 
Terminal Railway Company v. C, B. & Q. R. Co. (C. C.) 119 Fed. 
209 ; South Dakota Central Railway Company v. C, M. & St. P. Ry. 
Co., 141 Fed. 578, 73 C. C. A. 176; Traction Company v. Mining 
Company, 196 U. S. 240, 25 Sup. Ct. 251, 49 L. Ed. 462. 

Most of the questions raised and discussed by counsel for Kansas 
City on the motion to remand were considered and ruled upon in the 
Pacific Railroad Removal Cases, 115 U. S., 5 Sup. Ct., 29 L,. Ed., 
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oupra. That was a condemnation proceeding instituted by Kansas 
City under the same charter, in effect, as that hère involved, to con- 
demn to the city's use lands for the opening of Twelfth street in said 
city, extending through a large quantity of land belonging to sep- 
arate owners. The décision in that case answers the suggestion of 
counsel for the city that the cases where it has been ruled that the non- 
resident citizen seeking the removal of the cause from the state to the 
fédéral court présent the instance where the petitioner for removal was 
the sole défendant, and that the right of such nonresident property 
owner to remove the cause should be limited accordingly. The record 
in said Pacific Railroad Removal Cases, on file in the office of the clerk 
of this court, which is before me, shows that it was a proceeding by 
the city to condemn property, to the use of said street, owned in sev- 
eralty by a great number of individuals and corporations, under an or- 
dinance establishing a large benefit district wherein a vast number of 
persons owned in severalty tracts of land to be assessed for benefits to 
pay the damages for property taken. The Union Pacific Railroad 
Company owned a certain tract of land, part of which was sought to 
be condemned and appropriated absolutely for this street, and a part 
was within the benefit district designated to be assessed by way of bene- 
fits. A large body of défendants were citizens of the state of Missouri ; 
yet the Union Pacific Railroad Company, as a nonresident corporation, 
was held to be entitled to remove the proceeding, on the ground that 
the controversy was wholly separable as between it and the city, 

The case of Hennegan and Hall, the removing défendants in the 
case at bar, is stronger in f avor of their right. The Union Pacific Rail- 
road Company, in the Removal Cases, was concerned not only as to 
that portion of its land sought to be appropriated by the city, but also 
as to the portion within the district to be assessed for benefits. In the 
latter respect it was more or less directly interested with ail the 
other similarly situated codefendants in the benefit district, whereas 
the whole property involved of Hennegan and Hall is sought to be 
taken. This being so, according to the opinion of Mr. Justice Bradley 
in said Removal Cases, the matter in which they are concerned is as 
to the amount of damages to be found in their favor, representing the 
value of their property, which, being separable from tlie other issues 
in the case, was therefore removable under the judiciary act. The 
défendants hère raise no question of jurisdiction as to the right of the 
city to condemn this property. Whether or not any other person's 
land is to be taken, and the value thereof, Mr. Justice Bradley said, 
did not concern the removing défendant, as by express provision of 
the charter "each pièce of property taken is valued by itself, 'without 
référence to the proposed improvement,' and the amount of benefit to 
each pièce of property benefited is ascertained separately without référ- 
ence to the other pièces benefited." And therefore he held that "this 
controversy involving thèse issues is a distinct controversy between 
the Company and the city. It may be settled in the same trial with 
the other appeals, and by a single jury; but the controversy is a dis- 
tinct and separate one, and is capable of being tried distinctly and 
separately from the others." 
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The doubt cast upon the decisiveness of that ruling in this caso 
arises on the following statement in the opinion of Mr. Justice Bradley : 

"AVe hâve not been furnislied by the counsel on either side with référence to 
any décisions of the îlissouri courts giving construction to this section. Wheth- 
er the direction that the cause sliall he tried de novo requires tliat ail the 
valuations and assessments are to he retried, or ouly those affecting tlie ap- 
pellants, is not expressly stated." 

That opinion was filed in May, 1885. At the October term, 1884, 
of the Suprême Court of Missouri, tlie case of State ex rel. Holden v. 
Gill, 84 Mo. 248, was heard. When the opinion was filed does not 
appear ; but f rom the condition of the docket of that court, known to 
the writer of this opinion then connected with the court, and the date 
of the publication of volume 84 of the Reports, it is altogether probable 
that this opinion had not been announced when Mr. Justice Bradley 
prepared the opinion in the Pacific Railroad Removal Cases. 

The construction of section 3 of said charter was directly involved 
in the case before the Suprême Court of Missouri. The substantive 
effect of that construction was that the condemnation proceeding against 
the varions défendants presented the case of an indivisible unit, to be 
tried to one and the same jury, unless trial by jury be waived, and the 
jury must pass upon and make awards as to the amount of damages 
for each and every separate pièce of land taken or damaged, and dé- 
termine the benefits to be assessed against each pièce of property within 
the benefit district. The whole finding must be embraced in one judg- 
ment. So much so is the judgment a unit, it was held not only that 
in the event of an appeal by a single défendant from the award in the 
mayor's court the whole case, including each separate pièce of property 
involved, must be gone over and tried de novo, but also that if any error 
be committed in the progress of the trial in the circuit court prejudi- 
cial to the interests of any one of the varions défendants suing ont a 
writ of error, for which the judgment should be reversed, the reversai 
opérâtes as a vacation of the entire judgment, necessitating, on remand, 
a trial de novo of the whole case from beginning to end, both as to the 
reascertainment of the amount of damages sustained by each owner 
whose property is taken or damaged, and the reascertainment and read- 
justment of the benefits to be assessed against each tract or parcel of 
land within the benefit district. 

The writ of error in that case was sued out by only a small per cent, 
of the défendants, who were interested only in the amount of benefits 
assessed against their property. The only error committed bj' the 
trial court was in an instruction given to the jury, authorizing them to 
predicate their judgment alone upon their personal view of the prop- 
erty, regardless of the other évidence in the case touching the same ; 
under which instruction the finding of the jury, both as to the value of 
the property taken and the amount of benefits assessed, might hâve been 
erroneonsly influenced. It must .be confessed that the broad terms of 
the opinion in that case could well operate as an oppressive injustice 
in tlie instance of a codefendant whose separate property is sought 
to be condemned. The oniy question involved betwecn him, the city, 
and others is the value of bis property sought to be taken or con- 
demned; that is to be tried out as a single issue between them. 111 = 
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lawyer tries his case cleanly and faultlessly; the court commits no 
error în its rulings or instructions to the jury on the issues; he and 
the city acquiesce in the findings of the jury, neither asking for a re- 
view thereof; but as to some question or matter respecting the trial 
of another condemnee, or assessee for benefits, error is committed, 
and either the city or the party immediately concerned sues out a writ 
of error. For that error the cause is reversed. Why should there 
be a trial de novo of the issue between the city and the owner whose 
property has beeh correctly valued in the first trial, in which issue 
no error was committed ? He is not concerned in the valuation of any 
other defendant's property, or in the assessment to be made upon the 
property in the assessed district. The assessments upon the benefîted 
district are only a means by which the city raises the necessary money 
to pay for the property taken. Until the property owner is paid the 
value of his property so found, the city under its charter cannot take 
possession of the property. AU concerned bave had their day in court 
on the trial of this cause. What becomes of the maxim that no person 
shall be twice vexed in a suit concerning the .same cause? How 
inexpressibly hard and oppressive is it on him that he should be again 
burdened with the expenses of a rehearing by re-employing a lawyer, 
and attending perhaps with his witnesses through another tedious liear- 
ing, which, as the history of such inquest shows, niay drag its weary 
length through weeks and months ; and then again be exposed to a 
repetitious error of the court, to a reversai, and a trial de novo, ad in- 
finitum ! It would seem that, as to a défendant so situated, the court 
should give such a practical, sensible construction to the statute as to 
avoid such absurdity and gross injustice. The resuit of an error 
should never be visited upon the unoffending suitor. 

The évident thought in the mind of Mr. Justice Bradley, in his opin- 
ion in the Removal Cases, was that, after the amount of damages 
found to be paid, the assessment pro rata against the benefited prop- 
erty would be a mère matter of "mathematical calculation." With 
this view in his mind, he suggested that, where the single issue of value 
of property was involved between the separate owner and the city, 
if the State court "had equity powers it might direct a separate issue 
for the trial of this controversy by itself. It might try the other ap- 
peals without a jury (the parties waiving a jury), and try this contro- 
versy by a jury." It must now be conceded that in such condemnation 
proceeding neither the state court nor this court can exercise equity 
powers, and so divide the method of assessment under this charter, 
for the palpable reason that it is a suit at law, friable as an entirety, to 
one and the same jury, or to the court if ail the parties waive a jurv. 
And each party to be assessed for benefits is interested and concerned 
in seeing that as little damages as possible are assessed for the prop- 
erty to be taken ; for in the proportion of the diminution of the fund 
to be paid are the burdens of the subjects of assessment for benefits 
lessened. 

The ruling in State ex rel. Hoklen v. Gill has not been overruled bv 
the Suprême Court, as far as I am advised. The attention of the court 
has been directed by counsel for the removing défendants to the case of 
Kansas City v. Block, 175 Mo. -±33, 413, 74 S. W. 993, 996, wherein 
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Judge Fox was discussing the question raised by those défendants, 
who alone had sued out a writ of error to hâve reviewed the judgment 
of the circuit court in the condemnation proceeding instituted by Kansas 
City. They raised the question that some of the parties named in the 
proceeding had not been duly notified, and had not appeared in the 
case below. It was of this contention that Judge Fox said : 

"It is însisted that the judgment in this proceeding is erroneous because 
of the want of service of process upon some of the otlier parties in interest, 
and the insuffleiency of the notice by publication. It is suflicSent to say, as to 
this contention, that the parties who appellant claims are injured by this pro- 
ceeding are not before the court. We will heed their grievances when our 
attention is directed to them in an appropriate proceeding for that purpose. 
This judgment is not an entirety ; the interests of the parties are inde- 
peudent of each other; the property damaged or benefited Is not located at the 
same place." 

We may aptly apply to the foregoing language the sensible observa- 
tion of Chief Justice Marshall, in his final summing up in the trial 
of Aaron Burr: 

"Every opinion, to be correctly understood, ought to be considered with the 
View to the case in which it was delivered. * * * General expressions ought 
not to be considered as overruling settled principles, without a direct déclara- 
tion to that effect." 

As the parties not appealing in the case considered by Judge Fox 
were not complaining of the judgment against them for the lack of 
sufficient notice, the cause was not to be reversed by the appellants 
for any error which did not préjudice them. In that sensé the inter- 
ests of the parties concerned in the error being separate, Judge Fox 
said that the judgment was not an entirety. The ruling in the Holden- 
Gill Case was not involved, and evidently was not in the mind of the 
learned judge. Without any direct référence to the Holden-Gill Case, 
it would be strained for this court to infer that it was the mind of the 
Suprême Court to overturn the deliberate ruling in that case. 

In the récent case of Cincinnati, N. O. & T. P. Ry. Co. v. Bohon, 200 
U. S. 321, 26 Sup. Ct. 166, 50 L. Ed. 448, Mr. Justice Day, in dis- 
cussing the question of the removability of a suit against a nonresident 
railroad company where it was joined with its servant as a codefend- 
ant, under a statute of Kentucky which authorized such joint action, 
said : 

"A State has an unquestionable right by its Constitution and laws to regu- 
late actions for négligence, and where It has provided that the plaiutifC in 
such cases may proceed jolntly or severally against those llable for the in- 
jury, and the plaintiff in due course of law and in good faith has flled a péti- 
tion electing to sue for a joint recovery given by the laws of the state, we 
know of nothing in the fédéral removal statute which will couvert such action 
into a separable controversy for the purpose of removal because of the prés- 
ence of a nonresident défendant therein properly joined in the action under 
the Constitution and laws of the state wherein it is conducting its opérations 
and is duly served with process." 

In the case at bar, under the scheme of the charter of Kansas City, 
by législative grant the state has seen fit, according to the ruling of 
the Suprême Court of the state, to require in condemnation proceed- 
ings by the city that it shall in one suit join ail persons as défendants 
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whose property interests are to be affected thereby, whether as owners 
of parcels of land to be taken and appropriated to the use of the city, 
or as owners in the designated benefit district to be burdened with as- 
sessments to pay for the property so appropriated ; that the whole case 
shall be tried to one jury, unless waived ; and that there shaU be but 
one judgment. The Suprême Court of the state bas construed this 
charter to mean that ahhough the estâtes and interests of the différent 
défendants may be separate, yet the suit is an indivisible unit, with 
absohite interdependence between ail the défendants, incapable of sép- 
aration into parts so that one may be unaffected by the findings and 
judgment as it concerns another. The wisdom, justice, or sound policy 
of this législation this court cannot revise or correct, as it is within 
the competency of the Législature to direct how the soverc'gn power 
of eminent domain shall be exercised by the city, and the manner of 
procédure therein. If the method adopted be harsh and oppressive 
in the particular noted in this opinion, it is for the I^egislature to correct 
the abuse, or for the Suprême Court of the state to so tone down, by 
reasonable construction in a revised opinion when confronted with 
such question, the apparent ruling in the Holden-Gill Case, as not 
to produce the absurd and harsh resuit indicated. 

Since the décision of the Suprême Court was published in the Holden- 
Gill Case there bas been no attempted removal of such condemnation 
proceedings instituted under the charter of Kansas City by a single non- 
resident défendant, to my knowledge, save that of Kansas City v. C, 
M. & St. P. Ry. Co. et al, for the extension of Wyandotte street, in 
1894. There was a motion by the city to remand the cause. The 
record entry in that case is as follows : 

"Motion to Remand. This cause having been heretofore submitted to the 
court, and now the court being tnUy advised in the premises, doth order that 
the same be sustained, and that this cause be remanded to the circuit court 
of Jaelcson county." 

No opinion was filed by the court, and I am unable to recall whether 
or not it was a consent order or an expression of the opinion then 
entertained by the presiding judge. 

Yielding to what I conceive to be the effect of the construction 
placed on this charter by the state court, the motion to remand must 
be sustained. 



KIRKMAN V. McCLAUGHRT. 

(Circuit Court, D. Kansas, First Division. March 13, 1007.) 

No. 8,505. 

Chiminal Law— Sentence— Différent Offenses— Consécutive Opération. 

Where sentence is passed against an oiîender in tlie civil courts, pre- 
scribing ditïerent ternis of imprisonment ou the same day, the ternis will 
be construed to run concurrontly, unless the sentence expressly indicates 
an intention that they shall be served consecutively. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 15, Criminal Law, 
§ 3315.] 
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2. Aemy and Navy— War Bkparimeni— Rulings^EfiiUct. 

Whlle tlie ruliiigs of tlie W:ir Deiiartmeut aud its practice, as enunciat- 
ed lu adjudicated cases emaiiating tliei'efroiii, is iiot bJnding on the féd- 
éral coïirts, such rulings will not be overtlirown, except for the inost co- 
gent reasous. 

3. Same— Army Regui-ations— Construction. 

Army Kegulatioris, par. 081, providhig tliat, wlien "soldiers" eltlier un- 
dergolng or awaitiug sentence commit offenses for wliicli tbey are tried 
and sentenced, tlie second sentence shall be O'xecuted on tbe expiration of 
the first, applies to offlcers as well as xorivate soldiers. 

4. SaJIE— SeSTJîNCE— DiFFEEEKT Ol'TENSES— SERVICE. 

l'etltioner was tried for a military offense, and sentenced May 23, 1905, 
to dismissal and confinement in tbe penitentiary for tvvo yoars. During 
tbe pendency of the proceedings, lie was placed on trial for a second of- 
fense, and oïl April 6, lOOû, was sentenced to be disnilssed froni tbe serv- 
ice and to be confined for a period of one year. P.otli proceedings were 
reviewed, and tlie sentence confirmed by the l'resident on Jul.y 15, 1905, 
and the place of confinement desiguated by executive order. Ilcld, that 
tlie sentences oporated consecntivoly, aud not concurrently, nnder Army 
Régulations, par. 981, providing that, wheii soldiers eitlier undergoing or 
avvaiting sentence commit offenses for wbich tbey are tried and sentenced, 
the second sentence shall be executed on the expiration of the first. 

Habeas Corpus. 

This is a pétition for a writ of habeas corpus flled by George W. Kirkmau, 
late captain Twenty-Fiftb United States Infanti'.y, against R. "W. MeClaughry, 
the warden of the United States penitentiary at Ft. Leavenworth, in wbich 
pénal Institution petitioner is conflned by autbority of sente—es imposed by 
gênerai courts-martial duly and regularly entered against hiiii and properl,y 
approved in compliance with the articles of war. The facts necessary to an 
uiiderstandiiig and décision of tbe précise question preseuted by the pétition 
for the writ and the return of the warden to the writ are thèse : 

In pnrsuance of spécial order No. 9, dated Headquarters Department of 
Missouri, January 9, 1903, petitioner was regularly tried by a gênerai court- 
martial, duly eonstituted and eonvened at Ft. Niobrara, Neb., ou spécifica- 
tions and charges of violation of the provisions of the sixty-first and sixty- 
second articles of war. The trial resulted in a conviction of petitioner, and 
sentence was imposed May 23, 1905, as follows: 

"And the court does therefore sentence him, Capt. George W. Kirkman, 
Twenty-Fiftli United States Infaiitr,y, to be dlsmissed froni the service of tbe 
United States and to be confined at hard labor in such penitentiary as the 
reviewing autbority may direct, for the period of two (2) years." 

Tbe record of the proceedings of the court having been transniitted and sub- 
initted to the Président for his approval before exécution, in pursuance of the 
lOGtb article of war, the sentence pronounced was duly approved by the Prési- 
dent, and the place of confinement under the sentence desiguated, in the fol- 
lowing language : 

"The White Honse, ,Iuue 15, 190.5. 

"Tbe sentence in the foregolng case of Captain Geo. W. Kiricman, 25th Régi- 
ment of Infantry, is approved and will be carried into exécution. 

"Théodore Roosevelt. 

"The United States penitentiary at Fort Ijeavenworth, Kansas, is desiguated 
as tbe place for his confinement." 

During the pendency of this proceeding against the petitioner, and its post- 
ponement aw-aiting the taking and arrivai of proofs from the Philippines, pe- 
titioner comniitted other and further offenses, and was again, in pursuance 
of S])ecial order No. 47, dated Headquarters Department of the Missouri, 
March 18, 1905, regularly placed u])on his second trial, and tried before a gên- 
erai court-martial, duly eonstituted and eonvened at Ft. Niobrara, Neb., on 
spécifications and charges of violation of the provisions of the sixty-first and 
sixty-second articles of war, and was, on the Oth day of April, 1905, eonvlcted 
and sentenced as foliows: 
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"And the court does therefore sentence him, Oapt. Geo. AV. Kirkman, Twcn- 
ty-Fifth Infantry, to be dismissed fi'om the service of the United Sliites and 
to be confiued at hard labor at sueli place as the reviewing authority may 
direct for the period of oue (1) year." 

The record of this second proceeding against petitioner haviug been trans- 
mitted and submitted to the Président, in pursuance of the articles of war, the 
same was duly approved by him and the place of confinement dcsignated, in 
the following language: 

"The White House, .June 15, 190.1 

"The sentence in the foregoing case of Captain Geo. W. Kirkman, 25th 
Régiment of Infantr.y, is approved and will be carried Into exécution. 

"Théodore Roosevelt. 

"Captain Kirkman ceases to be an offlcer of the army from June 17, 1905. 
The United States penitentiary at Fort Leavenworth, Kansas, is designated as 
the place for bis confinement." 

As shown by the record, thèse trials were had beforc separate courts-martial 
for distinct offenses included therein in each case, being such civil statutory 
offenses as .lustifled the imposition of the sentence pronouneed against peti- 
tioner, under the ninety-seventh article of war. 

Under this state of facts, as shown by the pétition for the writ, and the re- 
turn made to the writ by the warlen of the penitentiary, i)etitioner demands 
his release from custody, in the following language, as copied from his péti- 
tion: 

"Your petitioner further shows to your honorable court that a sentence of a 
court-martial becomes valid only when sanctioned by the reviewing authority ; 
that the sentences of both the above-mentioned courts-martial were approved 
on the same day by the reviewing authority, namely, .Tune 15, 1905; that both 
sentences began to run on said day ; that on January 22, liXiT, allowing for 
good behavior, a time equal to the longest sentence had been served; that both 
sentences ran concurrently, and tlierefore on said 22d day of January, 1907, 
both sentences had been served and sufCered." 

Wherefore petitioner prayed the issuance of the writ and his discharge 
thereunder. 

Floyd E. Harper, for petitioner. 

H. J. Bone, U. S. Atty., J. R. Wish, Asst. U. S. Atty., and Wm. G. 
Doane, Judge Advocate, for respondent. 

POLLOCK, District Judge (after stating the facts). As the pétition 
for the writ was fîled in this court on February 8th of the présent 
year, and the writ issued on the 4th day of this présent month, and as 
the term of sentence as claimed by the petitioner began to run on the 
loth of June, 1905, it is quite clear the sentence of two years, imposed 
under the proceedings first instituted against him, had expired neither 
at the date of the filing of the pétition, nor at the date the writ was 
issued, nor even on this 7th day of March, 1907, when the case was sub- 
mitted for décision upon the pétition and the return to the writ, unless 
allowance of time for good behavior, as claimed by the petitioner, be 
made. But as the case has been submitted for décision on the return 
to the writ, the truth of which is admitted, on the theory that such 
return does not constitute a légal justification for the détention of the 
petitioner, admitted by the warden, and as no proofs hâve been ofifered 
in support of the claim made for good behavior in the pétition, and as 
the return does not admit allowance to the petitioner of time for good 
behavior, it may well be doubted whether in the présent state of the 
record the petitioner has shown himself entitled to his discharge, even 
though his contention that the sentences imposed run concurrently 
should be sustained. However, assuming for the purpose of this de- 
152 F.— 17 
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cision petitioner is entitled to an allowance of tinie for good behavior, 
as claimed by him, is he then entitled to his discharge, under the facts 
above stated? 

Beyond doubt, it is the settled rule in the civil courts of this nation 
(as the term "civil" is used in contradistinction of "military" courts), 
when engaged in the exercise of their criminal jurisdiction, and aiso 
the settled rule in most, if not ail, of the states of this Union, by virtue 
of common-law principles, or in the exercise of express législative au- 
thority, when imposing sentence upon an oflfender convicted on two 
or more counts in a criminal pleading charging separate and distinct 
offenses, or in imposing sentence after conviction against an offender 
in two or more cases in which distinct crimes are charged, that the 
terms of imprisonment imposed may run consecutively or cumulatively, 
instead of concurrently ; that is, the second term to beg'n at the ex- 
piration of the first, etc. 1 Chitty on Criminal Law, 718 ; 13 Cyc. 
p. 962; Blitz v. United States, 153 U. vS. 308, 14 Sup. Ct. 924, 38 
L. Ed. 725 ; Howard v. United States, 75 Fed. 986, 21 C. C. A. 586, 
34 L. R. A. 509 ; In re Esmond (D. C.) 42 Fed. 827 ; Kite v. Common- 
wealth. 11 Metc. (Mass.) 581; Mims v. State, 26 Minn. 498, 5 N. W. 
374; State v. Carlyle, 33 Kan. 716, 7 Pac. 623. However,_conceding 
the power of the court in such case to impose sentence against an of- 
fender prescribing différent terms of imprisonment to run consecutively, 
as a settled rule the sentence pronounced must clearly and definitely 
express the purpose and intent that the terms are to be served consecu- 
tively, or it will be held the terms run concurrently, and not cumula- 
tively. U. S. V. Patterson (C. C.) 29 Fed. 776; Ex parte Gafford, 
25 Nev. 101, 57 Pac. 484, 83 Am. St. Rep. 568 ; Ex parte Hunt, 28 
Tex. App. 361, 13 S. W. 145 ; Wallace v. State, 41 Fia. 547, 26 South. 
713 ; Larney v. Cleveland, 34 Ohio St. 599 ; In re Strickler, 51 Kan. 
700, 33 Pac. 620. 

In harraony with thèse principles, had the sentence of imprisonment 
imposed by the gênerai courts-martial against petitioner béen imposed 
by a civil court of the country for the infraction of a criminal statute 
of the land, they would of necessity hâve run concurrently, and not 
consecutively, and petitioner would in such case be entitled to his 
discharge as demanded by him, for the language employed évidences 
no intent to impose accumulative terms of imprisonment, and, although 
rendered by separate courts and on différent days, yet from the nature 
of the punishment imposed they could not become operative or be exe- 
cuted until approved by the Président and the place of imprisonment 
had been by him designated, in accordance with the 106th article of 
war. The question hère raised for décision, however, is not the rule 
applied to sentences imposed by civil courts of this country, but the 
applicability or inapplicability of that rule to sentences imposed by the 
military courts of the country. 

Are the rules of law applied to the judgments of such courts by 
reason of the law of their création, the practice, and proceedings therein 
obtaining, or in the very nature of things, such as to preclude the 
giving of the same effect to their sentences imposed as would be given 
to judgments of conviction imposed by civil tribunals in the exercise 
of their criminal jurisdiction? 
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The constitutional power, authority, and Jurisdiction of courts-martial 
is found in article 1, § 8, of the Constitution, which confers the power on 
Congress to "raise and support armies," to make rules for the govern- 
ment and régulation of land and naval forces, "to make ail l?i;.'s that 
shall be necessary and proper for carrying into exécution the foregoing 
powers and ail other powers vested by this Constitution in the govern- 
ment of the United States, or in any department or officer thereof." 
By Rev. St. § 1342 [U. S. Comp. St. 1901, p. 944], Congress enacted 
what is known as the "Articles of War" now in force for the govern- 
ment of the armies, and has, from time to time since the passage of the 
act, amended thèse articles of war and changed the procédure before 
courts-martial. The law administered by courts-martial consists of 
thèse articles of war and the régulations and instructions sanctioned by 
the Président, as commander in chief of the army, for the government 
of the army under the Constitution. Cyc. vol. 3, p. 844 ; United States 
V. Freeman, 3 How. 556, 11 L. Ed. 724; Gratiot v. United States, 4 
How. 80, 11 L. Ed. 884 ; Ex parte Reed, 100 U. S. 13, 25 L. Ed. 538. 
Courts-martial possess the same full, complète, and plenary jurisdiction 
over offenses committed against military law as hâve civil courts of 
the country over controversies within their cognizance, and while act- 
ing within the sphère of such exclusive jurisdiction they are suprême. 
Carter v. Roberts, 177 U. S. 496, 20 Sup. Ct. 713, 44 L. Ed. 861 ; In 
re Grimley, Petitioner, 137 U. S. 147, 11 Sup. Ct. 54, 34 L. Ed. 636; 
Smith V. Whitney, 116 U. S. 167, 6 Sup. Ct. 570, 29 L. Ed. 601 ; 
Kurtz V. Moffitt, 115 U. S. 487, 6 Sup. Ct. 148, 29 L. Ed. 458. 

As no controversy is raised in this case as to the jurisdiction of the 
court over the person and offense charged, and as the power and juris- 
diction to impose the separate punishments assessed against petitioner 
is unquestioned, and the law therein administered being ascertained, 
we come now to the question involved in this case, namely, the power 
to hold petitioner in imprisonment until the termination of both terms, 
notwithstanding the sentences imposed went into exécution on the same 
day, are not in terms made to relate to each other, and are not in ex- 
press words made to run consecutively. In considering this question, 
it may be observed, by the very contract of enlistment, a soldier in the 
service of his country waives many of his civil rights, and engages to 
be bound to implicit obédience of the orders of his superiors and to the 
rules and régulations of the service ; to waive many of his constitutional 
rights obtaining in civil courts of justice when arraigned as a défend- 
ant for trial before a court-martial. As said by Mr. Justice Brown, 
when on the district bench, in United States v. Clark (C. C.) 31 Fed. 
710: 

"It would be extremely unwise for the civil courts to lay down gênerai priu- 
ciples of law which would tend to Impair that of the military arm, or whicli 
would seeœ to justify or commend conduct prejudicial to good order and mili- 
tary discipline. An army is a necessity — perhaps I ought to say an unfor- 
tunate necessity — under every System of government, aud no civilized state in 
modem times has been able to dispense with one. To insure effloieney, an 
army must be, to a certain extent, a despotism. Each oflicer; from the gên- 
erai to the corporal, is invested with an arbitrarj' power over those beneath 
liiiu, and the soldier who enlists in the army waives, in some particulars, his 
rights as a civilian, surrenders his personal liberty duriug the terms of his en- 
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listment, and consents to corne and go at the will of bis superior ofBcers. He 
agrées to become auienable to the niilitai'y courts, to be disciplined for offenses 
unknown to the civil law, to relinquisli his riglit of trial by jury, and to re- 
ceive punisbments which, to the civllian, seem out of ail proportion to the mag- 
nitude of the offense." 

In so far as I hâve been able to détermine, the question hère présent- 
ée! is not ruled by any adjudicated case, and its solution in reason must 
dépend upon the law administered by courts-martial and the rules and 
précédents which govern and control in that department of the govern- 
ment. While it may be true the construction placed upon the articles 
of war and the rules and régulations for the government of the army 
promulgated by the executive through the Secretary of War by the 
commanding officer of a military department, though approved by the 
Secretary of War, are not binding upon the judicial department, yet 
they are entitled to great weight. It is not for the judicial department 
of the government to in any wise control or direct proceedings in the 
military courts of the country by such forms of procédure or methods of 
practice as they might approve. The same efïect must be given to 
the judgments and sentences of courts-martial imposed by them against 
offenders in the exercise of their exclusive military jurisdiction under 
the Constitution, as would be given by such courts if "the question arose 
in a matter over which such courts had cognizance, unless it may be 
said upon the record presented such judgment is void for want of juris- 
diction, or because it was rendered under a law clearly unconstitutional, 
or for some other cause. 

Coming, then, to a considération of the précise question hère in- 
volved, the légal effect of the sentences imposed upon petitioner as a 
.justification to the warden for his admitted détention of petitioner, it 
is clear to my mind such légal intent must be founded in the law admin- 
istered by courts-martial imposing the sentence against petitioner, as 
construed by those ofhcers of the War Department of the government 
learned in military law and its practice as enunciated in the adjudicated 
cases emanating from that department, for, as has been said, while such 
rulings may not be binding upon this court, yet they are entitled to great 
weight and considération; and should not be overthrown, except for the 
most cogent reasons and upon undoubted grounds. As said by the Su- 
prême Court in United States v. Healey, 160 U. S. 136, 16 Sup. Ct. 
3é7, 40 h. Ed. 369 : 

"When the practice in a department in interproting a statute is uniforin, 
and the meaning of tlie statute, upon examination, is found to be doubtful or 
obscure, this court will accei>t the interprétation by the department as the true 
oue." 

As said bv that court in Railroad v. Whitney, 132 U. S. 366, 10 
Sup. Ct. 115 (33 L. Ed. 363): 

"It is true that the décisions of the Land Department on matters of law are 
not binding upon this court, in any sensé. But on questions similar to tlie 
one iuvolved in this case they are entitled to great respect at the hands of any 
court." 

And, again, as said by that court in United States v. Moore, 95 U. 
S. 760,24 E. Ed. 588: 



KIKKMAN V. m'CLAUGHRT. 261 

"The construction given to a statute by those cliarged witli the diity of ex- 
ecuting it is always entitled to the most respectful considération, and ought 
not to be overruled witbout cogent reasons. * * * The oflicers concern- 
ed are usually able men, and masters ot the subject. Not uufrequently they 
are the draftsmen of the laws they are aftervvard called upon to interpret." 

What, therefore, are the régulations sanctioned and promulgated by 
the Président for the government of the army which are administered 
as the law by courts-martial, and what are the rulings applicable to the 
sentences pronounced by such courts against offenders, as construed 
by men learned in military law charged with its enforcement, as ap- 
plied to this particulaf case ? The language of the return made by the 
warden, in response to the writ issued in this case, reads : 

"That during arrest pending trial on charges above mentioned he, said 
Kirl^man, upon further offenses charged as coniniitted by hiin during said ar- 
rest was again duly arraigned before a gênerai court-martial convened by 
spécial orders No. 47." 

Paragraph 981 of the army régulations provide: 

"When soldiers either undergoijig or awalting sentence commît offenses for 
which they are tried and sentenced the second sentence shall be executed upon 
the expiration of the flrst." 

This régulation, as lias been seen, is embodied in and f orms a part 
of the law administered by courts-martial. Under the language of the 
return which is admitted by petitioner to be true, this régulation is 
directly applicable to and décisive of the question involved, had peti- 
tioner been a private soldier instead of an officer of the rank of cap- 
tain; the insistence of petitioner being this régulation does not control 
hère for that reason. Whatever may be the distinction in the service 
as the term "soldier" and "officer" are uscd in common parlance, I am 
inclined to the opinion the word "soldier," as employed in this régula- 
tion, is used in its gênerai signification, and is applicable to petitioner. 
The régulation above quoted would seem from the authorities on 
the subject to be the outgrowth of a gênerai rule of procédure obtain- 
ing in military law long prior to its announcement; that is to say, 
the régulation seems to bave sprung from the law, and not the law from 
the régulation. 

- Winthrop, in his work on Military I^aw and Précédents (volume 1, 
p. 651), says: 

"As bas already been indicatcd in this chapter. a sentence of imprisonment 
duly adjudged a military person, who is at the lime undergoing a sentence of 
the same character (or who bas received such a sentence which, however, bas 
not yet been approved or comnienced to be enforced, but is duly approved 
presently), is cumulative upon the itire sentence and to he executed accord- 
ingly, i. e., its exécution is to follow iinmediately, and to proceed in due course 
tilï Itself completed. This principle is now Incoriiornted in paragraph ini';), 
A. R. wbere it is declared, in gênerai ternis, when soldiers, either undergoing 
or awaiting sentences, commit offenses for which they are tried and sen- 
tenced, the second sentence will be executed upon the expiration of the flrst." 

Mr. Davis, in his work on Military Law (page 161), says: 

"Where. while an oHieer or soldier is undergoing a certain sentence, he is 
jigain brought to trial for a military offense, and a further sentence is ad- 
.iudged hini, imposing a punishment of the same species as that which is being 
c.vecuted, it is the gênerai rule of the service that the second sentence is to be 
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regarded as cumulative upon the flrst, and that its exécution is to commença 
when exécution of tlie first Is eompleted. ïlals, whether or not tlie court in 
the second sentence may hâve In terms specifled that the second punishment 
should be additional to the first ; such second punishment being made cumu- 
lative by opération of lavi^ Irrespective of any direction in the sentence." 

In the year 1873, shortly after the adoption of the présent articles 
of war by Congress, Judge Advocate General Holt submitted for the 
considération of the Secretary of War the following opinion as to the 
method of procédure in the exécution of separate sentences of imprison- 
ment imposed by courts-martial, and the same was approved by the 
Secretary : 

"This man, on his plea of guilty, was convicted of theft, and sentenced witR 
dishonorable discharge, and loss of ail pay and allowances, to be confined at 
hard labor for six months — which expired on the 29th of May last. While 
held in confinement on this charge, but before his trial, to wit, on the 7th day 
of October, 1872, he deserted, and for this offense vras subsequentiy tried and 
sentenced with dishonorable discharge and loss of ail pay and allowances, to 
be confined in some military prison for the period of three years. The orders 
promulgating the proc«edings of the court in botli cases bear the same date,. 
November 29, 1873. Under thèse circumstances, the prisouer inquired whether 
he can be legaily held under the second sentence after having been dishonor- 
ably diacharged under the first. As the law takes no notice of the fractions 
of a day, both thèse sentences must be held to hâve gone into opération at 
the same moment, and the dishonorable discharge under them leave the pris- 
ouer, in character oif convict, to serve out the longer sentence, after his con- 
finement under the flrst has terminated. The continuance of his confinement 
under the second sentence is therefore regarded as strictly légal." Record 
Book No. 34, pp. 479-480. 

In 1895 Judge Advocate General Leiber rendered the following opin- 
ion on the same subject : 

"The warden of the Minnesota state prison asks, with référence to the case 
of a prisoner 'receiving sentences, one for four years, the other for one year, 
on the same day,' and the term of service of each sentence commences, 'Are 
tliey concurrent?' The inquiry relates to the sentences of Charles Douglasis, 
proïnulgated in spécial orders No. 120, 1894. Department of Dakota. This 
man was tried August 15, 1894, and sentenced to four years' confinement, and 
while awaiting sentence was on August 20th tried for another offense and 
sentenced to one year's confinement. Paragraph 1029 of the Army Régulations 
is as foIIowB : 'When soldiers, either undergoing or awaiting sentence, com- 
mit offenses for which they are tried and sentenced, the second sentence will 
be executed upon the expiration of the first.' Now paragraph 981 Anuy Régu- 
lations. Under this régulation, as well as the established practice of the serv- 
ice, the sentence of confinement for one year in this case takes efCect upon 
the expiration of the four years' term. The sentences are cumulative and 
not concurrent" Record Card, 1609. 

The above rulings formulate and contain what has been the settled 
practice of the War Department of our government on the subject now 
under investigation for more than one-third of a century, and thèse 
rulings are known and understood of ail men learned in military afïairs. 
Such being the settled and well-known practice of the War Depart- 
ment, and as petitioner is now held in confinement in conformity to 
such established practice in exécution of the judgments imposed by 
courts-martial, while such practice is not in harmony with that which 
obtains in civil courts of this country, yet I am fully convinced, from 
the fact he became an officer of the army engaged in the service of his 
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country, he is not entitled to insist on the rules of law applicable to 
sentences imposed by the civil courts of his country, in the exercise 
of their criminal jurisdiction, being now employed to effectuate his 
release from confinement legally imposed under the known and well- 
established practice and procédure foUowed by military courts in the 
exercise of their exclusive jurisdiction, and in conformity with the 
articles of war and régulations promulgated by the Président for the 
government of the service to which he was subject when he committed 
the offenses charged, and to the authority of which he must bow. 

It follows the return made by the warden must be held to be a com- 
plète justification for the restraint of petitioner, and the pétition be dis- 
missed. 

It is 30 ordered. 



BLAKE V. SARGENT. 

(District Court, D. Missouri, S. D. Mareh 14, 1907.) 

No. 62. 

PAKTNERSHIP— FiBM AND INDIVIDUAL CBEDITORS— PaTMENT FEOM PIBM ASSETS. 

Wlxen a firm and the members tliereof were insolvent one of them made 
a sale of tiis interest to the other for a nominal sura and the assumption 
by the purchaser of the firm debts. Thereupon the purehaser used funds 
so received to pay an individual creditor. Held that, the sale not being 
in good faith, the funds so paid could be recovered for the firm creditors. 

In Equity. 

Karnes, New & Krauthoff, for complainant. 

A. E. Spencer and Willard P. Hall, for défendant. 

PHILIPS, District Judge. In the early part of 1903 Samuel W. 
King and James E. Maxwell formed a partnership under the firm name 
of King & Maxwell Paint & Glass Company, and thereafter conducted 
such business at Kansas City, Mo., until June 11, 15)04, at which time 
the concern was insolvent, owing debts to the amount of about $39,000. 
In Maxwell's testimony, on examination before the référée in bank- 
ruptcy, he said that the total amount of his assets was $13,000. He 
afterwards scheduled them at about $18,000. About the 80th day of 
June, 1904, on pétition of creditors of the concern, a receiver was ap- 
pointed to take charge of the assets in a proceeding instituted in the 
State circuit court. On the 23d day of June, 1904, a pétition in involun- 
tary bankruptcy was filed against them as partners and individuals in 
the United States District Court for the Western Division of the West- 
ern District of Missouri, on which they were, on the Ist day of August, 
1904, adjudged bankrupts as partners and as individuals. Later, suit 
was brought against the défendant, Laura A. Sargent, in the United 
States District Court for the Southwestern Division, Judicial District 
of Missouri, by Daniel F. Blake, as trustée in bankruptcy of the estate, 
to recover from her the sum of $3,738, alleged to hâve been received 
by her as an individual creditor of said Maxwell, which he paid her 
out of the funds of the partnership estate without the knowledge of 
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the other partner, Samuel W. King. Evidence has been taken on the 
issues joined, and the cause has been argued and submitted to the court. 

.The lavv is well settled that one partner cannot appropriate partner- 
ship property to the payment of his individual ùebts without the direct 
consent of the other partner. Thiâ, for the reason that as between the 
partners the equity of the relation demands that the partnership assets 
shall- be first applied to the payment of partnership liabilities, and the 
interest of a partner in the partnership estate only attaches after dis- 
solution of the partnership in the residuum after the payment and 
satisfaction of partnership liabilities. One partner, therefore, has no 
authority, sua sponte, to dispose of partnership property for his in- 
dividual benefit by way of paving his individual debts. Hilliker v. 
Francisco, 65 Mo. 598;' Flanagan v. Alexander, 50 Mo. 50, 51; Cald- 
well V. Scott, 54 N. H. 414. Equally well settled is it that one partner 
cannot appropriate such property "without the consent of his copartner 
to the payment of his individual debts, either with or without the 
knowledge of the creditor that such property belonged to the partner- 
ship." Rogers v. Batchelor, 12 Pet. 221, 9 h. Ed. 1063; Caldwell 
V. Scott, supra; Ackley v. Staehlin, 56 Mo. 558, 561; Price v. Plunt, 
59 Mo. 258, 263. 

Thèse gênerai rules are not controverted by the learned counsel for 
the défendant, but their contention is that at the time of the payments 
made by Maxwell to Mrs. Sargent, who is his mother, the copartner- 
ship of King & Maxwell had been dissolved by mutual consent, and the 
entire interest of the partnership property of King had been trans- 
ferred to Maxwell, whereby the latter became the sole owner of the 
partnership estate, and had the right to transfer the same to Mrs. Sar- 
gent in payment of his individual debt. The proof shows that on the 
llth day of June, 1904, said King did, in form, make a bill of sale to 
ail his interest in the partnership property to said Maxwell in considéra- 
tion of $834.34, claimed to bave been paid to him by said Maxwell 
with the understanding and agreement that said Maxwell assumed the 
payment of ail outstanding debts and obligations of said partnership, 
and that he (Maxwell) should hâve the right to continue and operate 
said business under said firm name for one year thereafter. No public 
notice was given of this arrangement, and the business thereafter con- 
tinued in the name of King & Maxwell Paint & Glass Company until 
the time of the appointment of a receiver as aforesaid by the state 
court. After that, on the 21st day of June, 1904, the attorney of said 
Maxwell, of his own motion, put said contract of sale to record. On 
the day of the exécution of said contract of sale said Maxwell drew a 
check in the name of the firm in favor of the partnership on the First 
National Bank of Kansas City for the sum of $2,500, out of a fund 
theretofore deposited to the crédit of the partnership in said bank, and 
sent the same to his mother, the défendant, Mrs. Sargent, as a part 
payment on a note for $3,500 then held by her against said Maxwell; 
and on the 14th day of June thereafter said Maxwell drew another 
check in the same way on said bank in favor of said concern for the sum 
of $1,231.90, and transmitted the same to his mother, the défendant, in 
satisfaction of said note. 
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The proposition of law asserted by defendant's counsel in the ab- 
stract is correct. But the effects of a partnership are vested, in solido, 
in the partnership, and not in the constituent members in severalty. 
The partnership property is primarily hable for the payment of part- 
nership debts. While this preferential right of such creditors is recog- 
nized in the marslialing and distribution of the assets among the cred- 
itors it does not constitute a lien in law upon the assets ; but it exists 
in equity, inter se the partners, which a court of equity works out 
through the partners in favor of the Society creditors. Level v. Far- 
ris, 24 Mo. App. 4G1, approved in Hundley v. Farris, 103 Mo. 7d, 8G, 
15 S. W. 313, 12 L. R. A. 254, 23 Am. St. Rep. 863. 

Se where the partnership ends by the retirement of a member and 
the transfer of his interest in the partnership property to the other 
partner, the latter becomes entitled, in his own right, to the entire es- 
tate, and may apply the sanie to the payment of his individual debts, to 
the exclusion of partnership creditors who hâve not theretofore fast- 
ened, by appropriate proceeding, their équitable preferential rights 
upon the property. Case v. Beauregard, 99 U. S. 100, 25 L. Ed. 370 ; 
Huiskamp v. MoUne Wagon Company, 131 U. S. 310, 7 Sup. Ct. 899, 
30 L. Ed. 971 ; Seger v. Thomas Bros., 107 Mo. 635, 18 S W. 33 ; 
Reyburn v. Mitchell, 106 Mo. 365, 16 S. W. 592, 27 Am. St. Rep. 350. 

It is to be observed and kept in mind, however, in applying this 
gênerai doctrine, that the text-writers and courts predicate it upon the 
condition that the dissolution and transfer between the partners must 
be bona fide as respects the partnership creditors whose preferential 
right is thus sought to be displaced and lost. Story on Partnership, 
§ 361, says : 

"The Joint creditors of the partnership, while ail the partners are living 
and solvent, can enforce no claim against the joint effects or the separate ef- 
fects of the partners, exeept by a common action at law. It is only in cases 
where there is a dissolution by tlie death or bankruptcy of one partner that 
the right of the joint creditors can attaeh, as a quasi lien upon the partner- 
ship effects, as a derivative, subordinate right, under and through the lien 
and equity of the partners." 

Se in Huiskamp v. Moline Wagon Company, supra, the court said : 

"It was only necessary thrt the disposition of tbe property should hâve been 
bona fide on the part of both parties, and without any intent to hinder or 
delay the plaintiiï." 

This exception is thus stated in Am. & Eng. Enc. Eaw, vol 14 p 
238 (2d Ed.) : • . i^- 

"The only limitation upon the partners' right to so deal with the property 
is that the right should be exercised bona fide and without any intent to de- 
fraud the creditors of the flrm, or to deprive them of their légal or équitable 
elaims upon the joint estate in case of insolvency. 

"If one partner transfers his interest in the joint property to a copartner 
with intent tp deprive the firm creditors of its proper application to the pay- 
ment of the joint debts, such a conveyance is fraudnlent and will not defeat 
the right of the joint creditors to follow the partnership effects and hâve them 
appropriated to the payment of the debts of the fîrm. 

"If the firm and ail its members are insolvent, and the insolvency is patent 
to ail the members, a fraudulent intent will generally be presumed as a 
matter of law. 
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"But if the firni Is solvent, the conveyance is not per se Invalid, and can 
only be avoided by pi-oof of tlie actual fraudulent design." 

în Arnold v. Hagerman, 45 N. J. Eq. 186, 198, 199, 17 Atl. 93, 96, 
14 Am. St. Uep. 712, Dixon, J., pertinently observed : 

"The case would hâve been entirely différent if copartners who were In- 
solvent and unable to pay the debts of the firm, either ont of their copartner- 
ship effects or of their individuai property, had made an assignment of the 
property of both to pay the individuai debts of one of the copartners only. 
For an insolvent copartner who was unable to pay the debts which the firm 
owed would be guilty of a fraud upon the joint creditors if he authorized his 
share of the property of the tinn to be applied to the payaient of a debt for 
which neither he nor his property was liable, at law or in equity. So in 
Vandoren v. Stickle, 24 N. J. Eq. 331, it was deelared that a voluntary trans- 
fer by a firm of notes owned by the partnershlp to the wife of one of tho 
I)artners was fraudulent as to partnership creditors, and the notes in the 
hancis of the wife were decreed to be partnership assets. * * ♦ Part- 
nership creditors, in equity, hâve an inhérent prlority of claim upon partner- 
ship property over individuai creditors, and a transfer of partnersliip property 
by one partner, with the consent of the other partners, or of ail the partners, 
to pay individuai debts, is fraudulent and void as to firm creditors, unless 
the firm was then solvent and had sufiScient property remaining to pay the 
partnership debts." 

Further on, quite pertinently to the case at bar, the court said: 

"The considération nominally given by Farr to Hagerman and Fielder 
was the surrender of their notes, and his covenant to indemnify them against 
firm creditora * * « Farr's covenant to indemnify does not constitute a 
valuable considération, since he may be relieved therefrom on the total 
failure of the transfer for which it was made." 

See, also, Howe v. Lawrence, 9 Cush. 55,3, 57 Am. Dec. 68. 
In Flack v. Charron, 29 Md. 311, it is said that: 

"While tlie joint creditors hâve no rtght to impoach or call into question the 
bona Me sales or transfers of the partnership property, it bas been uniform- 
ly held tliat it was necessary to the validity of such sales or transfers, as 
against tiie creditors, tliat they should be fair and bona fide; and, where they 
hâve been found otherwise, they hâve been deelared inoperative as against 
creditors." 

Judge Thompson, in Re Estate of Edwards & Wigginton, 47 Mo. 
App. 312, said : 

"It is well settled that partners, cannotdefeat the opération of this salutary 
nile by making, while insolvent or in the preiiaration of insolvency, convey- 
ances of their firm assets to secnre individuai creditors, although both the 
partnei-s may coucur in so doing." 

In Earle v. Art Library Pub. Co. (C. C.) 95 Fed. 544, the syllabus is : 

"After a firm is actually insolvent, a partner cannot, by a transfer of his 
interest to his copartner, constitute the assets of the firm the individuai prop- 
erty of the latter as against the partnership creditors." 

The rule in this respect is appositelv stated in Darby & Co. v. Gilli- 
gan, 33 W. Va. 246, 249, 10 S. E. 400', 401, 6 L. R. A. 740, as follows : 

"If the firm is insolvent, or on the eve of insolvency, and both of the 
partners are insolvent, a purchase by one partner of the interest of the other 
in considération of the former's assumption of ail the debts of the firm, will 
be regarded as a purchase upon a considération which is of no value whatever, 
and, no équivalent having been given, the transfer is in effiect voluntary, and 
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its only efïect, If sustaiued, would be to IiinLlcr partnersUip cveditors, and 
hence is deemed ineffectuai to convert tbe joint property into separate prop- 
erty as against the firm creditors." 

See, also, Till's Case, 3 Neb. 261 ; Roop v. Herron, 15 Neb. 73, 78, 
80, 81, 17 N. W. 353. 

The mère dissolution of an insolvent partnership does net impair 
the right of the partnership creditors to hâve the assets accumulated 
by the society appUed to tlie joint debts. Tenney v . Johnson, 43 N. H, 
144; McDonald & Co. v. Cash & Hainds, 45 Mo. App. 77, 78. 

Applying thèse salutary rules to the case under considération, what 
do we find? On June 11, 1904, when the claimed retirement of King 
from the partnership occurred, the concern was hopelessly insolvent. 
The contribution made by each of thèse partners to the business was 
only $2,500. The évidence shows that both partners had drawn out 
of the funds of the estate more than they had put in. They owed debts 
to the amount of $29,000, and accordine^ to the resuit of the examina- 
tion of their books by the expert, Mr. Peak, their assets were short 
over $10,000. Their business was falling behind, and each of them 
knew this fact. Their books and the assets on hand showed this. It 
excites impatience in the honest and impartial mind for either of them 
to prétend that they did not know the business of the concern was on 
its last legs and that bankruptcy was staring them in the face. Mère 
words are of little significance when the obvious truth contradicts 
them. After withdrawing from the concern more than they had put 
into it, with $29,000 of outstanding indebtedness, with known inability 
to meet it, King is permitted to thrust his hand into the community 
bag and take out $234, pocket it and walk away, leaving Maxwell to 
hold what was left in the bag, with apparent authority to apply it to 
his individual debts, which he proceeded forthwith to do by turning 
over $3,731.90 of the moneys in bank arising from the sale of partner- 
ship goods, for which they had obtained crédit as partners and to which 
said creditors had a preferential right in equity over the individual 
creditors. Maxwell sent this money to his mother when the note she 
held against him had about a year and a half to run before its ma- 
turity. While it may be conceded for the purposes of this discussion 
that she did not know that he had taken the money sent her out of part- 
nership funds, it is not unworthy of comment that the indorsements on 
the back of this note are a little remarkable. They are as f oUows : 

"June 29, 1903, received Interest for six montlis to June 10. 

"February, 1904, received $23.85. 

"May, 1904, received $25. 

"June 19, balance back Interest $91.15. 

"lieceived interest due June 10, $140." 

It is a little remarkable, if thèse indorsements were made în the 
regular course of business, that after the entry of June 19th — "balance 
back interest $91.15" — they should then go back and enter "Received 
interest due June 10, $140"; justifying the inference that there had 
been some posting out of the usual course. That it was Maxwell's 
scheme and purpose, by the simulated transfer to him, to assume an 
ostensible légal attitude in order to prefer his mother at the expense 
of the partnership creditors, is indisputably manifested by the imrae- 
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diate relation between the mère semblance of a dissolution of the part- 
nership and the transfer to his mother. The testimony of the expert 
witness, Mr. Peak, shows that between the llth and tlîe 18th . ,vs of 
June, 1904, exclusive of the $3,731.90 paid to Mrs. Sargent, the assets 
diminished nearly $1,000. The transaction was not bona fide; it was 
without the considération the law exacts; it was done when the con- 
cern, and both parties, were insolvent; and it was in défiance of the 
spirit and purpose of the bankrupt law. 

JudgeAdams, in Re Jones et al. (D. C.) 100 Fed. 781, 783, com- 
ments upon the policy of the bankrupt act respecting the marshaling 
and appropriation of the partnership assets of a bankrupt estate, which 
is to be done so as to secure an équitable distribution of the property 
between the partnership and individual creditors according fo their 
priorities; that the partnership property shall be appropriated to the 
payment of partnership debts. He then asserts : 

"It is perfectly apparent what the gênerai scheme of tlie bankruptcy act 
contemplâtes with regard to partnership assets, namely, that they shall be 
in good faith applied first to the payment of partnership debts ; therefore 
any scheme or device resorted to, by persons in eontemplntion of Ijanliriiptey. 
for the purpose of charging partnership assets with the individual liabilitie 
of the partners, is, in substance and effect, violative of tlie- provisions of tlie 
act, and, inasmueh as the court is required to so marshal partnership assets 
as to secure the équitable distribution of the property of the several estâtes, 
it, is clear that the court must brush away ail thèse attempts at évasion and 
hold the parties to the requirements of the bauiîruptcy act, administered 
broadly ànd e(iuitabl.y to aceomplish the objects intended by it. The scheme 
resorted to, as shown In the statement of this case, by the banljrupts to foist 
upon the partnership assets the payment of their individual liabilities, was 
at least devised for an inéquitable purpose with in the purview of the bank- 
ruptcy act. The physical and undisputed facts surrounding the case are also, 
in my opinion, sufflcient to stamp the transaction as fraudulent within the 
meaning of the bankruptcy act." 

If on the 9th day of June, 1904, Maxwell had covertly withdrawn 
$3,731.90 of the funds of the concern from the bank and paid it over to 
his mother on his individual debt, it would hâve been a fraud on the 
other partner and the partnership creditors, and Mrs. Sargent would 
hâve been amendable therefor at the suit of the trustée in bankruptcy of 
the partnership estate. So say ail the authorities. It would be a 
mockery of the bankrupt act, which compels the application of the 
assets of the estate earned and acquired by the partnership society to 
the benefit of the joint creditors as a preferential right over the in- 
dividual creditors, to hold that a mala fides dissolution and transfer 
by King to Maxwell, without a valid considération, when the concern 
and both parties were insolvent, could couvert the favored individual 
créditer of Maxwell into a bona fide préférée. If this construction 
of the bankrupt act were to obtain, ail that would be essential for co- 
partners to defeat the équitable priority of partnership creditors in the 
distribution of the partnership assets by giving it ail to the creditors of 
the individual partner would be, in the face of the known insolvency 
of the copartners, to go through a simulated dissolution and division 
among themselves of the joint assets and turning it over to their in- 
dividual creditors, and the next day enter into voluntary bankruptcy 
or submit to involuntary bankruptcy and, when the transaction should 
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be assailed by their partnership creditors, answer that, liaving goa.t 
through the form of a dissolution and partition, the product of tlie 
goods obtained from the partnership creditors had been turned over to 
their individual creditors, who are entitled to hold because they did not 
knovv of the dissolution of the partnership or the insolvency of the 
concern. In other words, the attempted transfer by King to Maxwell 
was not bona fide ; it was not based upon any vaUd considération ; it 
was done when the partners were insolvent, and in the teeth of the 
policy of the bankrupt act. Equity looks to substance, and not to mère 
form. So that the légal attitude of the défendant, Mrs. Sargent, is as 
if the simulated dissolution of partnership and the transfer by King 
to Maxwell had never been gone through with ; and, with or without 
notice of how Maxwell got the money with which to pay lier, she must 
make restitution for the benefit of the partnership creditors, represented 
by the trustée in bankruptcy. 

Counsel for défendant are in error in the statement made in their 
brief herein that there was no adjudication in bankruptcy against King 
as an individual. The record before me shows that the adjudication 
went against the copartnership, as well as against each one of the in- 
dividual members thereof; and they applied for and obtained their 
discharge both as partners and as individuals. 

While the bill of complaint in thiscase does not, in its caption, re- 
cite that the complainant, Blake, sues as trustée of the individual estate 
of King, yet the suit is by Blake as trustée of the partnership estate ; 
and, as the fund sued for is recoverable only for the benefit of the part- 
nership estate, the omission of the name of King individually is quite 
immaterial. 

Decree for complainant as prayed. 



UNITED STATES v. DELAWARP, L. & W. R, CO. 
(Circuit Court, S. D. New Yorlj. February 14, 1907.) 

1. Carriers— Interstate Commerce— Rebatbs. 

A shipment from New York City to Buffalo, by way of New Jersey and 
Pennsylvania, is Interstate commerce, and so Is subject to the provisions 
of tlie Elldns law (Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. St. 
Supp. 1905, p. 599]), as to rebates ; the interstate commerce act (Act Feb. 4, 
1887, c. 104, § 1, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), though pro- 
viding tiiat the provisions of the act shall apply to any carrier engaged 
in the transportation of passengers or property from one state to any other 
State, having a proviso that, the provisions of this act shall not apply to 
the transportation of property '"wholly" wltliin one state. 

2. SamE — INDICTMENT FOR GiVING ReBATES. 

An indictment against a carrier, alleging that P. was the duly author- 
Ized agent of the S. Company and vested by it with the sole and exclu- 
sive power and autliority to détermine over which line any shipment by it 
Bhould be made ; that défendant entered into an tmlawf ul agreement with 
P. whereby it was agreed that P., as such agent, should cause S. to make 
large shipments over defendant's road, and S. should pay défendant the 
lawful rate for such shipments, and thereafter P. should présent claims 
to défendant for a rebate on such shipments, under the guise of claims 
for services; and that such scheme was earried out, and défendant made 
payments to P. by way of rebate — charges a payment of rebates in viola- 
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tion of tbe Elkins law (Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. 
St. Supp. 1905, p. 599]) ; the fact that the rebate is paid to another than 
the sbipper being immaterial, thougb a payment whlch is but a commis- 
sion for obtaining business for tbe carrier is not within tbe statute. 

3. Indictment and Information— Duplicity. 

An indictment under the Elldns law (Act Feb. 19, 1903, c. 708, 32 Stat. 
847 [U. S. Conip. St. Supp. 1905, p. 599]), declaring it unlawful for a car- 
rier to offer, grant, or give a rebate, alleging tbat défendant offered, 
granted, and ^ave a rebate, Js not dupliqitous, but charges but one offense. 

4. Caeriebs — Act as to Rjebates— Effeot or Repeal of Priob Statutes. 

Tbe provision of tbe Hepburn law (Act June 29, 1906, c. 3591, § 10, 34 
Stat. 584), repealing laws in couflict with tbe act, tbat "the amendments 
herein provided for shall not affect causes now pending * * * but sueh 
causes shall be prosecuted to a conclusion in tbe manner heretofore pro- 
vided by law," in view of Rev. St. § 13 [U. S. Comp. St. 1901, p. 6], pro- 
viding that "the repeal of any statute shall not hâve the effect to re- 
lease or eitinguisb any penalty, forfeiture or liability Incurred under such 
statute, unless the repealing act shall so expressly provide, and such stat- 
ute sball be treated as still remaining In forée for the purpose of sus- 
taining any prpper action or prosecution for the enforcement of such pen- 
alty, forfeiture or liability," applies to rebate offenses committed before, 
but prosecution for which was commenced after. tbe passage of such act; 
so that an indictment in such a case alîcging that a carrier "uulawfully 
and willfullv" gave rebates, whlch would be enough under the Elkins law 
(Act Feb. 19, 1903, e. 708. 32 Stat. 847 [U. S. Comp. St. Supp. 1905, p. 509]), 
is sullicient. though under tbe Henburn law it would' be necessary to al- 
lège that they were given "knowlngly." 

Henry L. Stimson, U. S. Dist. Atty. (Henry A. Wise, John W. H. 
Crim, and Francis W. Bird, of counsel). 
John B. Stanchfield (Charles A. Collin, of counsel), for défendant. 

HOLT, District Judge. This is a demurrer to an indictment char- 
ging the défendant witli the offense of paying rebates, in violation of 
the interstate commerce act and the acts amending it, particularly the 
act of 1903 commonly called the "Elkins Act." Tlie indictment con- 
tains ten counts. The first and second counts charge payments of 
rebates by the. défendant in October, 1903 ; the third and fourth counts, 
in May, 1904; the fifth and sixth counts, in September, 1904; the 
seventli and eighth counts, in January, 1905 ; and the ninth and tenth 
counts, in February, 1905. The odd-numbered counts charge tlie pay- 
ment of rebates on sliipments of merchandise from New York to 
Bufïalo; the even-numbered counts charge such payments on ship- 
ments from New York to points beyond Buffalo. 

Varions grounds of demurrer are relied on. In the first place, the 
odd-numbered counts are demurred to on the ground that a shipment 
from New York to Buffalo is not interstate commerce, and that a 
payment of a rebate on such a shipment is not prohibited by the inter- 
state commerce act. Goods shipped from New York to Buffalo over 
the defendant's road are transported from New York City to and 
through New Jersey to Pennsylvania, thence through Pennsylvania 
to the State of New York again, and thence by rail to Buffalo. In 
other words, the goods are transported from a point in the state of 
New York, through two other states, to another point in the state 
of New York. The défendant daims that such transportation is not 
interstate commerce, and that Congress cannot constitutionally pass 
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an act imposing a criminal punishment for giving rebates upon such a 
shipment. It is also claimed that, even if such transportation is In- 
terstate commerce, the interstate commerce act does not in fact apply 
to such a case. But I think that the authorities, although not en- 
tirely consistent, support the claim of the government that such trans- 
portation is interstate commerce, and that it is covered by the first sec- 
tion of the interstate commerce act. Hanley v. Kansas, etc., Ry. Co., 
187 U. S. 617, 23 Sup. Ct. 214, 47 L. Ed. 333 ; Lord v. Steamship 
Ce, 102 U. S. 541, 26 L. Ed. 224 ; Pacific Coast S. S. Co. v. Railroad 
Commissioners (C. G.) 9 Sawy. 253, 18 Fed. 10. The case of Lehigh 
Valley, R. R. Co. v. Pennsylvania, 145 U. S. 192, 12 Sup. Ct. 806, 3G 
L. Ed. 672, upon the authority of which the case of U. S. ex rel. 
Kellogg V. Lehigh Valley R. R. Co. (D. C.) 115 Fed. 373, and similar 
cases hâve been decided, was a case of a tax imposed by a state upon 
receipts in the proportion of the amount of transportation within the 
state. The Suprême Court, in the case of Hanley v. Kansas City 
Southern Ry. Co., supra, distinguishes it upon this ground, and holds 
that those cases Which, out of déférence to the case of Lehigh Valley 
R. R. Co, V. Pennsylvania, hâve held that transportation of merchan- 
dise from one point in a state, through other states, to another point in 
the same state, was not interstate commerce, carried its conclusions too 
far. Moreover, aside from the authorities, it seems to me that, upon 
principle, the view that the transportation of merchandise over such a 
route constitutes interstate commerce is correct. The defendant's road 
passes through New Jersey, Pennsylvania, and New York. Neither 
of those states alone could regulate the transportation of merchandise 
over any part of the line except that which was situated within that 
state. Transportation upon such a road, therefore, cannot be efficiently 
regulated at ail unless it is regulated by the United States. It is true 
that if the United States government has authority to regulate the 
transportation of merchandise between New York and Bulïalo on the 
Lackawanna, the Erie, and the Lehigh Valley roâds, and not upon the 
New York Central, there is a possibility that the New York Central 
road might obtain undue advantages in compétition with the other 
three roads mentioned. On the other hand, if the government has not 
the power to regulate such transportation on the three roads first men- 
tioned, and the state of New York should regulate transportation on 
the New York Central, between points in the state of New York, it 
would be po?.«ible for the three roads mentioned to obtain undue 
advantage over the Central to a still greater extent. There is a pos- 
sibility of some discrimination under any theory, but I think that the 
simplest theory is that as soon as merchandise is carried from one 
state to another it becomes interstate commerce. 

I do not think that too much weight should be given to a critical 
examination of the précise language of certain clauses in the first sec- 
tion of the interstate commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 
379 [U. S. Comp. St. 1901, p. 3154]). That section does provide that 
the provisions of the act shall apply to any common carrier engaged 
in the transportation of passengers or property from one state to any 
other state. This is the only language in the act applicable to trans- 
portation from one state to another, and undoubtedly the natural mean- 
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ing of this language would not include such a case of transportation 
of merchandise from New York to Biiffalo. At the same time it is a 
perfectly correct statement to say that goods shipped from New York 
to Buffalo on the Lackawanna road are transported from one state to 
another. The act contains a clause applying to transportation from 
any place in the United States through a foreign country to any other 
place in the United States. It is argued that, if the act was meant to 
apply to transportation from any place in a state, through another 
State, to any other place in the same state, there would hâve been such 
a clause inserted as was inserted in the case of transportation through 
a foreign country. But I think that the proviso at the end of the sec- 
tion removes any doubt in the matter. That proviso déclares that 
"the provisions of this act shall not apply to the transportation of 
property, or to the receiving, storage, delivery or handling of prop- 
erty wholly within one state. * * * " 'j'he word "wholly," as there 
used, imports, in my opinion, that such provisions shall apply to any 
transportation of property which is not wholly within one state. 

Another ground of demurrer to the indictment is in substance that 
none of the counts allège facts constituting a crime, because they al- 
lège that the rebates were paid, not to the American Sugar Refining 
Companies, the shippers of the sugar, but to Lowell M. Palmer. Each 
count of the indictment allèges that Lowell M. Palmer was the duly 
authorized agent of the said sugar refining companies, and was vested 
by them with the sole and exclusive power and authority to détermine 
over which of the Unes of common carriers running west from New 
York any shipments of sugar of said sugar refining companies should 
be made; that the Lackawanna Railroad Company entered into an 
unlawful agreement with the said Palmer, whereby it was agreed that 
the said Palmer, as agent as aforesaid, should cause the said sugar 
refining companies to ship over the defendant's road large amounts of 
sugar ; that the sugar refining companies should pay to the défendant 
the lawful rates for such shipments ; that thereafter the said Palmer 
should présent daims to the Lackawanna Railroad Company for a 
rebate upon such shipments, such claims to be in the guise of claims for 
extra lighterage; that thereupon said claims should be paid by the 
said Lackawanna Railroad Company, and that they should thereby 
give a rebate to the said Palmer of one cent for every hundred pounds 
of sugar shipped. It is then alleged that certain sugars were shipped 
from time to time, the transportation of which was paid for at the full 
tarifif rates to the Lackawanna Railroad Company; that thereafter 
claims for rebate in the guise of claims for extra lighterage were pre- 
sented by the said Palmer to the railroad Company, and that there- 
after the said railroad company paid to the said Palmer by way of 
rebate certain sums. The indictment further allèges that the said 
claims for extra lighterage and the payment thereof as aforesaid was 
a mère device agreed upon by the parties thereto to conceal the pay- 
ment of such rebates, and that no services of lighterage or extra light- 
erage were at any times performed by the said Lowell M. Palmer or 
the said sugar refining companies in respect to the transportation of 
said sugars. The defendant's counsel argues that thèse allégations 
are consistent with the existence of a simple arrangement by which 
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the railroad company paid Palmer a commission for obtaining tlie 
business. But I do not think so. This indictment is substantially 
based upon the Elkins act. That act was intended, among othcr 
things, to cover the cases where the rebates are not paid directly to the 
shipper. It provides in substance that it shah be unlawful for any 
carrier to give any rebate in respect of the transportation of any prop- 
erty in interstate commerce vvhereby any such property shall be trans- 
ported at a less rate than that named in the tariff filed by the carrier. 
The test by this statute is whether the carrier has transported the 
property at a less rate than that named in the tariff. In determining 
this question no legitimate expense of doing the business by the car- 
rier should be deducted. The carrier has a right to employ persons 
to sohcit business, just as it has a right to employ clerks and em- 
ployés of ail kinds to do the business, and any payments for such a 
purpose cannot constitute a rebate, concession, or discrimination with- 
in the meaning of the act ; but the mère fact that a rebate is not paid 
to the shipper, but is paid to somebody else, is quite immaterial under 
the Elkins act. If it is in fact a rebate, concession, or discrimination 
■vvhereby the property is transported at a less rate than that named in 
the tariff, the unlawful act is committed. If upon the trial of this 
case it should appear from ail the évidence that tîie payments charged 
were nothing but a payment to Palmer as a commission for obtaining 
business for the railroad, they would not be rebates within the meaning 
of the act. But the indictment allèges that they were. The allégations 
are that it was agreed that claims for rebates should be put in under 
the guise of a charge for extra lighterage, that no services for light- 
erage or extra lighterage were ever rendered, and that the amounts 
paid were in fact rebates. Moreover, upon the facts alleged, Palmer 
occupied such a relation to the sugar companies that it is impossible 
to regard him as an agent of the railroad company. He is alleged to 
be a duly authorized agent of the sugar companies, vested by them 
with the sole and exclusive power and authority to détermine over 
which lines of common carriers any shipments of the sugar of said 
sugar refining companies should be made, and that it was agreed be- 
tween the railroad company and Palmer that the said Palmer, as agent 
as aforesaid, should cause much larger amounts of shipments to be 
made over the defendant's line than had theretofore been made under 
the said arrangement for the payment of rebates. 

Another ground of demurrer is the claim that each covmt of the in- 
dictment is void for duplicity. This objection is based on the fact 
that the Elkins act provided that it is unlawful for any corporation to 
ofifer, grant, or give a rebate, and that each count of the indictment 
allèges that the railroad company offered, granted, and gave a rebate. 
It is argued that as under the statute ofifering to give a rebate is a 
crime, and the actual giving of a rebate is a crime, two crimes are 
charged in each count of the indictment. But the gênerai rule is well 
settled that in a criminal pleading, where a statute makes either of two 
or more distinct acts connected with the same gênerai offense and 
subject to the same measure and kind of punishment indictable sep- 
arately and as distinct crimes when committed by différent persons or 
Î52 F.— IS 
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at différent times, they may, when committed by the same person at 
the same time, be coupled in one count as constituting one offense. 
U. S. V. Fero (D. C.) 18 Fed. 901, 903; Crain v. U. S., 162 U. S. 625, 
16 Sup. Ct. 952, 40 L. Ed. 1097. In a criminal pleading, if a statute 
makes each one of varions acts criminal, and the indictment sets forth 
said acts coupled with the conjunctive "and" instead of the disjunctive 
"or," if such acts are shown fo be merely différent stages of the same 
transaction, the indictment is good. U. S. v. Janes (D. C.) 74 Fed. 
545 ; Lehman v. U. S., 127 Fed. 41, 45, 61 C. C. A. 577 ; U. S. v. 
Nunnemacher, 7 Biss. 133, Fed. Cas. No. 15,903. 

Another ground of demurrer to this indictment is that none of the 
counts alleged that the défendant knowingly gave any rebates. The 
allégations are in substance that the défendant unlawfuUy and v^^ill- 
fully gave the rebates. The indictment admittedly would be sufficient 
in this respect under the Elkins act, but it is claimed that the so-called 
"Hepburn Act," passed in 1906, made it necessary in this case to al- 
lège that the défendant knowingly gave the rebates. Ail the acts al- 
leged in this indictment, the making of the alleged agreement for a 
rebate, the transportation of the property, the payment of the tariff 
price, the presentment of claims for rebates, and the payment of the 
rebates, took place while the Elkins law was in effect. The indict- 
ment, however, was found in August, 1906, after the passage of the 
Hepburn bill. The Hepburn bill re-enacted the first section of the 
Elkins act (Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. St. 
Supp. 1905, p. 599]) down to the end of its statement of what was 
unlawful. The following sentence in the original act made such acts 
a misdemeanor, and this sentence in the Hepburn act was amended 
by inserting the words which are underlined as follows: 

"Every person or coi"poration, tchether carner or shipper, who shall, knotc- 
■ingiy, olfer, grant, or glve, or solicit, aceept, or receive any such rebates, con- 
cession or discrimination, shall be deemed guilty of a misdemeanor." 

The Hepburn bill (Act Tune 29, 1906, c. 3591, 34 Stat. 584) contained 
a saving clause as follows : 

"Sec. 10. That ail laws and parts of laws In confliet with the provisions 
of this act are hereby repealed, but the amendments herein provided for shall 
net afl'ect causes now pending in courts of the United States, but such 
causes shall be prosecuted to a conclusion In the manner heretofore provided 
by law." 

The defendant's counsel argues that as by section 10 ail laws in con- 
fliet with the provisions of the Hepburn act are repealed by it, and 
as the amendments provided for in that act shall not affect causes "now 
pending" in the courts of the United States, therefore no prosecutions 
could be brought under the Elkins act after the Hepburn act was pass- 
ed, that the saving clause only saved cases then pending, and that in 
any subséquent prosecutions the indictment must allège that the de- 
fendants did the acts alleged to be criminal knowingly. The thirteenth 
section of the United States Revised Statutes [U. S. Comp. St. 1901, 
p. 6] reads as follows: 

"Sec. 13. Repeals not to affect liabilitles unless, etc. 

"The repeal of any statute shall not hâve the effect to release or extlnguish 
any penalty, forfeiture, or liability incurred under such statute, unless the 
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repealing act shall so expressly provide, and such statute shall be treated as 
stiil remaining in force for the purpose of snstainiiifr any proper action or 
prosecution for the enforcement of sucli penalty, forfeiture or liability." 

This section changes the rule of the common law by providing- that 
the repeal of any statute shall not hâve the efïect to release or extin- 
guish any liability incurred under such statute unless the repealing act 
shall so expressly provide. It is claimed that this provision is not ap- 
plicable to this case, because the Hepburn act bas a spécifie saving 
clause of its own, and, as by the tenth section of the Hepburn act 
causes now pending only are explicitly saved, it follows that that clause 
takes the place of the gênerai provisions concerning repeal in section 
13 of the United States Revised Statutes. The question whether it 
does or does not must be admitted to be a nice one, but in my opinion 
section 13 of the United States Revised Statutes applies. Its provisions 
are gênerai, applying to ail subséquent législation of Congress. It pro- 
vides that the repeal of any statute shall not extinguish any liability in- 
curred under it unless the repealing act shall so expressly provide. Sec- 
tion 10 of the Hepburn act does not expressly provide that the repeal of 
the Elkins act shall release or extinguish crimmal liability incurred un- 
der said statute, and therefore, in my opinion, section 13 of the Revised 
Statutes applies. This view has been reached by Judge Landis of Chi- 
cago in the case of U. S. v. Standard Oil Company (D. C.) 148 Fed. 
719, decided January 3, 1907, and by Judge Morris in the case of 
United States v. Chicago, etc., Railway Company and others (D. C.) 
151 Fed. 84, in an opinion handed down late in January, 1907. In 
this case Judge Lochren, who is stated in a mémorandum at the end 
of the opinion to hâve sat with Judge Morris at the hearing of thèse 
demurrers, but to bave taken no part in this décision, expresses a con- 
trary view. In both of thèse décisions much reliance is placed upon 
the case of Lang v. U. S., 133 Fed. 201, 66 C. C. A. 255. This case 
arose under a différent statute, but presented, it seems to me, the same 
identical question. In that case Judge Barker held that section 13 of 
the United States Revised Statutes applied notwithstanding a similar 
saving clause. Judge Grosscup concurred in his décision upon a dif- 
férent ground, while Judge Jenkins dissented. The questions in- 
volved are very elaborately argued in thèse opinions, and I shall sim- 
ply say that, with great respect for the distinguished judges who differ 
from them, I concur with the views of Judges Landis, Morris, and 
Barker. I cannot believe that it was the intention of Congress that 
parties who had committed offenses under the Elkins act should be 
discharged from. ail liability because indictments had not been filed at 
the time the Hepburn act was passed, while others, no more morally 
guilty, should be continued to be prosecuted under indictments found 
before that act was passed. I think that if that was the intention of 
Congress it would bave said so. Section 13 of the United States Re- 
vised Statutes provides that the repeal of any statute shall not release 
any penalty or liability incurred under it unless the repealing act shall 
expressly so provide. The repealing act in this case did not so ex- 
pressly provide. The best argument that can be made in support of 
the repeal is that it impliedly so provided. But in my opinion, since 
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section 13 was adoptée! there can be no repeal by implication in sucli a 
case. 

My conclusion is tbat the demurrer should be overruled. 



WALSII et al. v. TWEEDIE TRADING 00. 

THE HBRM. 

(District Court, S. D. New Yorli. February 28, 1907.) 

SHIPPING— ClIAETBB PARTY— OPTIONAL EMPLOYMENT Or YESSEL. 

A ctiarter for a steamship was for a voyage to the west eoast of Soutli 
America and return, but gave the charterer an option to employ the vessel 
in gênerai trade for a period of about three months, but not exceeding 
five months. After employing the vessel between ports of the United 
States, the West Indies, and eastern South America for between two and 
three months, the charterer proposed to send her to the west coast of 
South America, and ofCered an increased hire, but the owners refused. 
Such voyage would hâve Involved a considérable extension of time in ex- 
cess of five months. HeU, that the charterer had used the vessel under 
the option for gênerai trading, and was not then entitled to make the west 
coast voyage under the charter without a f urther agreement for the addi- 
tional time. 

In Admiralty. 

Convers & Kirlin and Russell T. Mount, for Walsh and others. 
Wheeler, Cortis & Haight, for Twéedie Trading Company. 

ADAMS, District Judge. The first of the above actions, William 
S. Walsh, et al., agents for owners, against the Tweedie Trading Com- 
pany, was brought to recover from the latter, a balanc; of hire of the 
steamship Herm vmder charter dated New York, June 21, 1905. She 
went into service July l"3th, 1905. The claim was for hire from No- 
vember 3rd, 1905 to December 20th, 1905, at the rate of £1100 per 
month and from December 20th to January 4th, 1906, at the rate of 
£1500 per month. The total hire claimed was $9,573.64. Crédits 
were allowed by reason of payments and other matters to the extent 
of $6,333.99, leaving a balance of hire due of $3,339.65, for which 
this action was brought. 

It was alleged in the answer, with other things not necessary to con- 
sider hère, that the libellants were not entitled to recover the said hire 
because they refused to send the steamer to the west coast of South 
America in accordance with the charterer's demand. The claim is set 
forth more in détail in the cross libel, the second action, wherein it was 
alleged : 

"Pourth. Thereafter the steamship Herm was delivered to the libellant and 
in accordance with the provisions of the charter party aforementioned, the 
libellant notified the respondent that it was consideriug sending sald steam- 
ship to the west coast of South America. Thereupon the respondent, in vio- 
lation of the tenus of the charter party, notified the libellant that it would not 
allow said steamship to proceed to the west coast of South America. By rea- 
son of the promises, and because no cargo could be received in Brazil, where 
the said steamship then was, the libellant was forced to bring her back from 
Brazil in ballast, to its damage in the sum of !f7,500, and it also sustained 
other damages which, as nearly as can be estimated at présent, amounts to 
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$20,000. Prior to said refusai by the respondent, tlie libellant had paid to tbe 
respondent under said charter party, the sum of $1,311.82 as hire, which sum 
bas not been earned by reason of the premises." 

The charter party provided, inter alia, as follows: 

"Witnessetb, That the said owners agrée to let, and the said eharterers agrée 
to hire the said steamship froni the time of delivery, for eue round trip to 
West Coast of South America * * * to be employed in carrying lawful 
merchandise, * * * between safe port and or ports in British North 
America, and or United States of America, and or West Indies, and or Cen- 
tral America, and or Carribbean Sea, and or Gulf of Mexico, and or South 
America, and or Europe, and or Africa, and or Asia, and or Australia, exclud- 
ing River St. Lawrence from October Ist to ilay Ist (White Sea, Black Sea, 
and the Baltic out of seasonl. Magdalena River, and ail unsafe ports ; as the 
Oharterers or their Agents shall direct, on the following conditions:" 

"Charterers bave the option of employing the steamer in gênerai trade for 
the period of about three (3) months, up to five (5) months, but in any event 
time not to exceed 5 months. subject of course to stranding, sinking, stress of 
weather or other accidents." 

The latter clatise was added at the foot of the instrument in type- 
writing. 

It has been agreed that the Herm was dehvered to the charterer 
at New York on the 12th of July, 190:") ; she finished loading her New- 
York cargo July 19th; sailed for Fernandina July 2:^th; arrived at 
Fernandina July 23rd ; loaded at Fernandina and sailed July 30th for 
Pernambuco ; arrived at Pernambuco August 18th ; completed dis- 
charge of cargo intended for Pernambuco and sailed August 24th for 
Rio ; arrived at Rio August 29th. completed dischargï there of the 
Rio cargo September 1.3th and sailed the 14th for Santos ; arrived at 
Santos the 15th and completed her discharge of cargo the 2 ~th ; she 
lay idle at Santos, with steam up ready to leave port at a moment's 
notice, until October 5th. She left Santos October 5th for Pernam- 
buco, where she arrived the 6th ; she left Pernambuco the 6th for Bar- 
badoes stopping there practically only for orders ; then proceeded on to 
New York, still in ballast, where she arrived November lF,t, 1905. 
The loading in New York began November 2nd, was completed the 
8th and she sailed for Baltimore on that day ; she arrived in Baltimore 
the lOth and completed loading there the 24th; she sailed th;nce for 
Tampico November 25th, where she arrived December 6th; she com- 
pleted her discharge there December 21st and sailed for Coatzacoalcos, 
where she arrived December 2.5th and completed her discharge t'^e 3 Ist; 
she sailed for Galveston the same day and arrived there for re-delivery 
January 4th, 1906. 

When the steamer was at Santos, a dispute arose between the owners 
and the charterer with respect to the steamer's employment on the 
west coast, the charterer desiring an extension of time to enable it to 
make a voyage to the northern part of the coast, which thï owners 
refused excepting upon a considérable advance in the rate of hire. 
No agreement being reached, the charterer ordered the steamer to 
New York and she was afterwards emplo)-ed for a short time in making 
1 trip to Tampico and Coatzacoalcos, thence to Galveston where she 
went out of the charterer's service. 



278 152 FEDERAL EBrOKTER. 

This dispute arises entirely out of the provisions of the charter party 
above quoted. The vessel reached Santos in September. After dis- 
charging cargo there she remained idle for fifteen days until Ocfcober 
5th. During this time some cable corresponderxa took place as fol- 
lows : 

The charterer on the 3d of October, cabled to the owners ; 

"Herm wlll you allow 2 months continuation of présent charter £100 extra 
per month faillng this Tweedie considering West Coast South America voyage." 

On the 4th of October the owners replied : 

"Herm owners agrée to not exceeding 2 months continuation £200 extra per 
month whole period présent charter and continuation différence failing this 
they protest keeping Herm over 5 months as per charter party therefore West 
Coast South America voyage impossible." 

The ship agents on the 5th of October cabled to the owners : 

"SS 'Herm' charterers they reject your proposition no freight offiering San- 
tos-Rio Janeiro. West Coast voyage may occupy up to seven months from 
now. Cliarterers daim West Coast option is without time limlt As you 
say you will not allow over five months total from start, chnrterers hâve or- 
dered ship to proceed in ballast to Louisberg seeking freight orders off Per- 
nambuco. They hâve given us notice that they hold owners responsible. Can 
arrange it to satisfaction of ail coneerned if you can arrange ship to be rede- 
livered to owners at Europe not later than Januarj' 31st, penalty — £500." 

In reply to this the owners cabled : 

"Herm Tweedie threats ineffective owners insist on fulfllment of charter 
party which is In any event time not to exceed 5 months." 

On the same day, the respondent sent the steamer to Pernambuco, 
where she arrived October 6th. Stopping off Barbadoes, practically 
only for orders, she proceeded in ballast to New York where she ar- 
rived November Ist. By arrangement between the parties, without 
préjudice to their rights under the original contract, she did some fur- 
ther work for the charterer and was re-delivered to the owners at Gai- 
veston, January 4, 1906. 

The charterer's daim is set forth in the 4th paragraph of the counter- 
claim, above quoted. Its points are: (1) The charter was primarily 
for a trip to the west coast ; the alternative option was never exercised, 
and the charterer had a right to send the vessel to the west coast, 
and (3) the owners' refusai to send her to the west coast was an an- 
ticipatory breach of contract. 

The owners claim (1) that the clause "but in any event not to exceed 
5 months" is applicable to the entire contract and limits the round trip 
to the west coast option as well as to the gênerai trading option; (3) 
that should this clause appear to the court as an ambiguity appearing 
on the face of the contract, it is clearly shown to hâve been understood 
as a gênerai limitation, by the cable communications upon which the 
charter was framed; (3) that should it appear to the court that the 
5 months' limitation applies only to the gênerai trading clause, yet the 
libellants never refused to allow the steamer to proceed to the west 
coast, and it is therefore not guilty of the breach of contract claim- 
ed by the respondent. 
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The cliarterer contends also that the option was never declared nor 
resorted to by it and the whole matter is determinable under the first 
clause of the contract, providing for a round trip to the west coast, 
while the owners contend that the provision contained in the option 
clause "but in any event time not to exceed 5 months" was a gênerai 
limitation of the entire charter. 

It appears that a voyage to the west coast involved considérable time. 
A vessel of the capacity of this one woukl require 18 to 20 days to load 
at starting port and probably 30 for discharging; that would leave 
approximately 100 days for going and returning, a steaming distance 
one way of upwards of 10,000 miles. One of the witnesses said that 
it was practically impossible to make it within the limit, which seems 
to be true. It looks as though the charterer never really contemplated 
the west coast trip but intended that the steamer's time should be oc- 
cupied in gênerai trading, meaning to the eastern coast of South 
America, where its business was usually donc. It seems that the 
charterer intended from the beginning to use the vessel in such trading 
and it was only when it found that businesss there would be slack, 
that it resorted to the west coast demand, for which it appeared an 
extension of time would be required. It then offered an advanced 
rate for an extended period but the owners demanded more than the 
charterer offered or was willing to pay and the vessel was sent north 
for re-delivery. 

I find that the owners are entitled to their hire without any déduc- 
tion, excepting $36.46 for a further allowance for bunker coal on arrivai 
and $435.78 for disbursements made for the owners at Tampico. 

There will be a decree for the libellants for $3,877.41, with interest. 
The cross-libel will be dismissed. 



TJXITED STATES v. POMEROY. 
(Circuit Court, S. D. New Torlî. February 27, 1007.) 

1. Fines— Death or Party— Abatement. 

Where aecused was eoiivicted of giving rebates, In violation of tbe Inter- 
state commerce act and its amendments, and sentenced to pay a fine, but 
died after judgœent before the fine was paid, the judgment and entire 
proceedings abated on his death, and it was not a claiiu euforceable against 
his Personal repre.sentatives. 

2. Same— Couet's JuEisnicTiON. 

Where décèdent had been sentenced to pay a fine for giviug rebates, In 
violation of the Interstate commerce act, and judgmeut had been eiitered 
against him before he died, but had not been paid, the court in which the 
judgment was rendered had juripdiction to abate the proceedings, on the 
motion of decedent's personal représentatives, on notice to the govern- 
ment 

Albert H. Harris (Austin G. Fox and John D. Lindsay, of counsel), 
for the motion. 

Henry L. Stimson. U. S. Atty. 

HOLT, District Judge. This is a motion by the executrix of the will 
oî Frederick L. Pomeroy that the entire proceedings and the judgment 
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heretofore rendered herein against Frederick I<. Pomeroy be dedared 
abated by reason of his death. Frederick L. Pomeroy was indicted 
and convicted of the offense of giving rebates, in violation of the in- 
terstate commerce act and the acts amending it. He was sentenced 
to pay a fine of $6,000, and judgment against liim for that amount was 
entered. He afterwards died. This motion is made on the ground 
that the proceedings and the judgment abated upon his death. 

It is well settled that ail prosecutions for crimes before judgment are 
abated by the death of the party charged. When the punishment for 
a crime is imprisonment, the death of the convict, of course, puts an 
end to the punishment; but, upon the question whether a judgment in 
a criminal prosecution imposing a fine as a punishment is abrogated 
by the defendant's death, there appears to be very little authority. In 
actions of tort, it is well settled that the death of the défendant before 
a verdict or a décision of a court or référée terminâtes the liability. 
If death occurs after a verdict or décision, but before judgment, judg- 
ment can be entered on it nunc pro tune; and, after a judgment is en- 
tered, the judgment becomes a debt, and is enforceable against the es- 
tate notvvithstanding the defendant's death. But this rule of law in ac- 
tions of tort, permitting judgments recovered before the defendant's 
death to be enforced against his estate after his death, is based on the 
idea of compensation to a particular plaintiff injured, while the imposi- 
tion of a fine as a punishment for a crime is based on the idea of punish- 
ment for a public offense. 

The district attorney, in his argument, lays considérable stress upon 
the efifect of section 1041 of the Revised Statutes of the United States 
[U. S. Comp. St. 1901, p. 724], which provides as follows: 

"In ail criminal or pénal causes in wliich judgment or sentence lias been or 
shall be rendered, imposing tlio paymcnt of a fine or penalty, whether alone or 
with any other kind of punishment, the said .l'udgment, so far as the fine or 
penalty is coucerned, may be enforced by exécution against the property of 
the défendant in like manner as judgments in civil cases are enforced." 

I think that this provision is merely a re-enactment of the gênerai rule 
of common law that a criminal sentence for a fine may be enforced by 
exécution. This was clearly settled at common law. Rex v. Woolf, 1 
Chitty, 401, 428, 383. But I infer from the report of this case that the 
défendant was living when the question arose. The real question was 
whether the payment of a fine imposed in a criminal case could be en- 
forced by exécution or only by imprisonment. I think that section 1041 
of the United States Revised Statutes simply establishes the common- 
IsLW rule in such a case in the fédéral courts. The exécution to be is- 
sued is "against the property of the défendant." It does not in terms 
provide for proceedings against the estate of a deceased défendant. 

The only direct authority cited bv the district attorney is a quotation 
from Williams on Executors, as follows : 

"A.n executor or administrator is also liable upon ail statutes and recog- 
nizances entered into b.y the deceased; and upon ail inforior debts of record of 
the deceased, as fines imposed by the justices at Westminster, or at assizes ot 
quarter sessions, or by connuissioners of sewers or of bankrupts, by stewariî 
in leets, or the like." 2 Williams on Executors (lOth Ed.) p. 1367. 
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The note citing authorîties in support of this passage is : "Went. 
Off. Ex. (14th Ed.) p. 243. But see Anon. Cro. Jac. 219." The bock 
called "Wentworth on the Office of Executors" was first published in 
1641. It purports to hâve been written by Sir Thomas Wentworth, 
but its authorship is generally ascribed to Justice Dodderidge. The 
passage cited is as follows : 

"Now, toucliJDg debts of record, imu-li need uot be said (except of tliose by 
statute merchant), for to debts aud damages aiready rccovered agaiust tbe 
testator, and to debts by reeognizanee, the executor's liableuess is somcwhat 
clear and conspieuous. Yet otber inforior debts upou record may fitly be 
thougbt of as issues forfeited, fines iniposed l)y justices at Westminster or 
at assizes, quarter sessio]is, connnissioners of sewers or banl^mpts, by stewards 
in leets, or tlie like ; for ail thèse are debts of record which executors stand 
charged withal." 

The statement in Williams on Executors is obviously simply copied 
from this statement in Wentworth on the Office of Executors. 

The anonymous case referred to in Sir George Croke's Reports of 
Cases in the time of James I, and commonly cited as "Cro. Jac," is very 
brief. The following is the entire report : 

"It was doubted in the Star Chamber, if costs and damages be recovered 
there of one in a riot, whether bis executors and adniinistrators shall be 
chargeable therewith. 

"Walter said tliere were précédents in this court tbat be should be charged ; 
and some of the clerks afHrmed so mucli. 

"Lord Coke held they were not chargeable for a riot : but if damages or 
costs were given by any statute there, upoii recovery in that court it shall be 
otherwise." 

By this report I understand that Lord Coke held that, if a criminal 
fine were imposed upon a défendant as a punùshment for rioting, his 
executors were not chargeable with its payment ; but that, if a statute 
gave costs or damages to anybody who had been injured by a riot, a 
judgment for that amount cotild be enforced against the executors. 
If that is the meaning, the case in Cro. Jac. is certainly entitled to more 
weight than the mère statement in a text-book written in the time of 
Charles I for which no authority is given. Moreover, at that time in 
England bills of attainder were common, and the idea of the corruption 
of blood and of estâtes in the hands of heirs being made liable for the 
crimes of their ancestors was regarded as a usual basis of criminal 
législation. 

The counsel for the executrix cites several western cases in which 
courts bave held that an appeal from a judgment for a fine is abated 
by the death of the défendant : Herrington v. State, 53 Ga. 552 ; O'Sul- 
livan V. People, 144 111. 604, 32 N. E.' 192, 20 E. R. A. 143 ; Town of 
Carrollton v. Rhomberg. 78 Mo. 547 ; State v. Perrine, 56 Mo. 602 ; 
March v. State, 5 Tex. App. 450; State v. Ellvin, 51 Kan. 784, 33 
Pac. 547 ; Overland C. M. Co. v. People, 32 Colo. 263, 75 Pac. 924, 
105 Am. St. Rep. 74. 

The district attorney argues that thèse cases are simply authorities 
for the proposition that, after the defendant's death, the proceedings 
on appeal abate, leaving the judgment appealed from in full force. 
If the only efl^ect of the defendant's death is to abate the writ of error, 
it, of course, leaves the judgment in full force. No appeal in criminal 
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cases was allowed in the United States courts till 1879. It is obviousîy 
a kind of injustice that the représentatives of a deceased défendant 
should lose the right of appeal by the defendant's death ; but as a right 
of appeal in any case is a favor afïorded by the government, it might 
be, if there were no other ground for abatement, that the death of the 
party appeaHng would simply deprive him of that right. In some of 
thèse western cases, however, it is clearly asserted that the defendant's 
death terminâtes the entire prosecution and the judgment entered 
imposing the fine. But those expressions may be claimed to be obiter. 
It is a!so urged by the district attorney that the entry of a formai judg- 
ment for a fine in favor of the United States against the défendant 
estabhshes the liability as a debt. It is true that a judgment is often 
in law regarded as creating a new and distinct Uability. In suits for 
torts or for unHquidated damages, it is sometimes held that the judg- 
ment créâtes a debt in the place of what before was an unliquidated 
demand. But a judgment, after ail, is nothing but a new form of an 
obligation. Its original essence remains unchanged. Courts, when- 
ever necessary, look beneath the form of the judgment to see what 
was the original nature of the claim. For instance, the gênerai rule is 
that the courts of no country enforce the pénal laws of another country ; 
and if a judgment is entered in one country to enforce its pénal laws, 
and a suit is brought on the judgment in another state or country, the 
court in which such suit is brought will take notice of the fact that the 
original judgment was based on a pénal law, and refuse to allow a 
recovery for that reason. Wisconsin v. Pélican Ins. Co., 127 U. S. 
265, 8 Sup. Ct. 1370, 32 L. Ed. 239 ; Huntington v. Attrill, 146 U. S. 
657, 13 Sup. Ct. 224, 36 L,. Ed. 1123; Black on Judgments, § 870. 

Upon the whole there is in my opinion no satisfactory authority con- 
troUing this case. It must therefore be decided on fundamental prin- 
ciples. In my opinion the fundamental principle applicable to this 
case is that the object of criminal punishment is to punish the criminal, 
and not to punish his family. When A. recovers a judgment against 
B. for a tort, the recovery is undoubtedly based on the defendant's 
misconduct ; but the fundamental principle upon which the action is 
maintained is the idea of compensating the injured party; but, when 
a court imposes a fine for the commission of a crime, there is no idea 
of compensation involved. In this case the défendant was fined $6,000. 
That money was not awarded as compensation to the United States. 
No harm had been done to the United States. It was imposed as a 
punishment of the défendant for his ofifense. If, while he lived, it had 
been collected, he would hâve been punished by the deprivation of that 
amount from his estate; but, upon his death, there is no justice in 
punishing his family for his offense. It may be said, of course, that 
there is very little dift'erence between the loss which his family would 
hâve sustained if the money had been collected before his death, and 
the loss which it will now sustain if it is collected from his estate. 
But if the money had been collected before his death, he would bave 
been punished. If it is collected now, his family will be punished, 
and he will not be punished. In my opinion, therefore, this prosecu- 
tion should be deemed ended and this judgment abated by the defend- 
ant's death. 
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I hâve had some doubt vvhether this court should make an order 
declaring the judgment and the proceedings abated, or whether it 
should leave the matter to be determined in some other court if an at- 
tempt should be made to collect the judgment. But it is certainly just 
to the représentatives of the estate that the question should be de- 
termined, and I think it may as properly be determined by the court 
which rendered the judgment as by some other tribunal. The gov- 
ernment has had notice of this motion, and has been heard upon it, 
and in my opinion this court has power to déclare that ail the pro- 
ceedings in this case and the judgment entered therein against the de- 
fendant Pomeroy were abated by his death. 

My conclusion is that an order should be entered declaring that the 
proceedings and the judgment hâve abated, and are no longer of any 
Talidity. 



THE CUZCO. 

(District Court, S. D. New ïork. March 8, 1907.) 

Collision— Jamming of Vessel at Pier— Both Vessels in Fault. 

A steam lighter, jamnied wliile discliarging cargo at a wharf in the 
Erie Basin by a car float lying alongside a steamsliip fastened at an ad- 
joining wharf, through the listing ot the steamship wheu the tide ebbed, 
held in fault for going to and remainiug in a dangerous position after 
being warned by the harbor master ; and the steamship also held in fault 
for causing the float to be brought to her side, wheu she knew that she 
would list wben the tide receded and push the float against the lighter. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, S 102.] 

In Admiralty. 

James J. Macklin, for libellant. 

Convers & Kirhn and John M. Woolsey, for the Cuzco. 

De Forest Bros, and George Holmes, for the Railroad Company. 

ADAM S, District Judge. This action was brought by the Delaware, 
Dackawanna & Western Railroad Company, the owner of the steam 
Ughter Syracuse, to recover from the steamship Cuzco, the damages 
suflfered on the lOth day of March, 1906, by reason of the lighter being 
squeezed between a car float and an adjoining pier, in the Elevator slip 
in Erie Basin, through the Cuzco's taking ground and listing over 
against the float and pressing her against the lighter. The Cuzco went 
to the opposite side of the slip on the day before the accident for the 
purpose of discharging and made fast on her port side. The Syra- 
cuse's pier was 120 feet to the eastward of the Elevator Pier. She was 
also bow in. The charge of fault against the Cuzco was that the steve- 
dore employed in discharging her directed the car float to come along- 
side and in doing so improperly exposed the Syracuse to the danger 
of damage. The Cuzco brought the owner of the car float into the ac- 
tion by pétition alleging that if there was any fault for which the Syra- 
cuse was not herself Hable, caused by her act of stealing a berth in a 
space cleared of boats for the use of the car float, it was that of the 
Railroad Company in having its tug place the float in a position to do 
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the damage, well knowing that the Cuzco would necessarily list over 
with the fall of the tide. 

The testimony shows that the Cuzco was 375 feet long and 50. feet 
beara. She had four hatches. Her mean draft was 20.9 feet. A part 
of her cargo was nitrate in bags which she expected to discharge f rom 
ail of her hatches into cars on the float for transportation to its destina- 
tion. It was expected, however, to commence with the No. 2 hatch 
and for that purpose it was necessary to get the forward car opposite 
that hatch, which was well toward the bow. The float was brought to 
the vicinity by the tug Red Ash on the morning of the lOth but the slip 
was then in such a congested condition that it became necessary to 
clear it to permit the float's approach to the steamer and the tug went 
to work removing the various barges and lighters which blocked it up. 
She succeeded in this work in a short time and went for the float, which 
was outside awaiting the completion of the clearing. In the meantime 
the lighter Syracuse, 110 feet long and 32 feet wide, which had a small 
quantity of cargo for the bark Thistle Bank, lying on the other side of 
the slip, nearer the bulkhead, and which had been awaiting an opportu- 
nity to deliver, went into the cleared space and made fast at about 9 
o'clock to the wharf opposite the Cuzco, astern of the bark and a barge 
lying astern of her with some cargo for her. After the Syracuse had 
been made fast the float was also pvished into the cleared space and 
while she reached the side of the Cuzco, by reason of the présence of 
the lighter could not get into position to use No. 2 hatch. The tide was 
about high at 7 :30 A. M. It was ebbing when the lighter took her po- 
sition. There was not sufficient water for the Cuzco to lie afloat at 
low tide and it was well known to the officers and others in the vicinity 
that she would take ground duriiig the morning and probably list over 
towards the opposite wharf. The water was 18 feet deep inside of the 
ship and 21 or 23 outside. 

There was évident danger, to those familiar with the facts, to vessels 
between the Cuzco and the wharf on the other side of the slip, and it is 
claimed by the steamer that warning was given to the Syracuse before 
she made fast that she would incur risk if she attempted to occupy the 
berth she was about taking and that notwithstanding the warning she 
took the berth and persisted in remaining in it. Those on the Syracuse 
admitted that such warning was given but claimed it was after she was 
caught, when it was impossible to move, and too late to be of any use. 

The master of the Syracuse was very emphatic in his assertion that 
he had no warning of the danger before his boat was caught and 
he was supported by the other members of his crew. The chief ofificer 
of the ship said he knew his vessel would take the ground with the 
recession of the tide and informed the receiving clerk of the cargo of 
the fact when he saw the Syracuse taking her position at the wharf. 
The Cuzco had listed before some 5 or 6 degrees in the sanie berth and 
it was expected she would on this occasion and actually did. The chief 
offîcer said it was not a bad list but enough to jam vessels lying there; 
that a tug had been squeezed on a previous occasion. The Cuzco had 
about 6,000 tons of cargo on and weighed some 2,000 tons in addition, 
a total weight of about 8,000 tons, which would make the listing dan- 
gerous to other vessels. The property belonged to the Beard estate, 
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which was represented at the place by a Mr. Lowery, who said he was 
on the Cuzco and saw the Syracuse coming in ahead of the float ; that 
he beckoned to the master and told him to stay out as hc wanted the 
place for the float alongside of the Cuzco ; that in reply the master said 
he would not be in the way, was going far enough to clear the float and 
Mr. Lowery understood that he was going along side of the bark; 
that nothing further was said at the time but instead of going along- 
side of the bark, the Syracuse went to the wharf which brought her 
abreast of the Cuzco's No. 1 and No. 2 hatches; that then the float was 
pushed in and came to the corner of No. 2 hatch, lapping the stern of 
the Syracuse about 15 feet; that when he saw the Syracuse tie up in 
the position she did, he went aboard and told the master that lie had 
better leave there; that at low water he would be jammed and unable 
to get out; that the master asked what could he do? said he had to 
discharge his freight, he had a little more work to do, he would see if 
he could not get more men ; that the Syracuse was f ree then and could 
hâve gone alongside of the bark, or to a berth forward of the Cuzco ; 
that the Cuzco began to list about 11 o'clock ; that he was employed in 
the Erie Basin to regulate traffic there as harbor master and was con- 
tinually ordering boats from one place to another and having them give 
way ; that he had no way of enforcing his orders. This testimony is 
confirmed by other witnesses and I think it outweighs the testimony 
on behalf of the lighter. 

It appears before the jamming took place that the Syracuse moved 
forward a few feet, close up under the stern of the barge ahead, and 
that the float was also moved some distance in an endeavor to reach No. 
3 hatch but still without success. Then resort was attempted to be had 
to No. 3 hatch by getting the opening in the side of a car opposite or 
near that hatch but it was not successful by reason of the jamming and 
the conséquence was that no nitrate was discharged that day, though 
the ship put some goods of a diiïerent nature on the wharf. 

The value of the time of the Syracuse was more than double that 
of the car float. The value of the time of the Cuzco was three times as 
great as that of the Syracuse and the float combined. 

It is claimed that by reason of the conduct of the master of the Syra- 
cuse in taking and persisting in remaining in a dangerous berth, after 
due warning, that the libellant is not entitled to recover any damages, 
but I think that is an extrême view. She certainly incurred the risk. 
Her conduct was undoubtedly reprehensible. While she paid wharfage 
for the place in wdiich she was injured, she was not thereby exonerated 
from the resuit of her own obstinacy in going to and remaining in a 
dangerous place to the exclusion of the use of the basin by more valu- 
able vessels. There were no absolute régulations about the matter. It 
was one of those cases where mutual care and accommodation are re- 
quired, and, to the crédit of those concerned, is usually accorded, not- 
withstanding the absence of power on the part of Mr. Lowery to en- 
force his orders. 

I think the Syracuse was in fault for not obeying the orders of Mr. 
Lowery to go to some other berth, of which there were several in the 
vicinity, unoccupied or which could be made so by the power of the 
Syracuse. The question remains was she solely in fault. The float 
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was under the control of the Cuzco for the purposes of discharging and 
may be regarded as her instrument. The officers of the Cuzco knew 
well the danger that would be created to the Syracuse by bringing the 
float to her own side and forcing it in such close proximity to the stern 
of the Syracuse. The stevedore, the agent of the steamer for the pur- 
pose of discharging, knew it also and yet insisted upon leaving it in the 
dangerous position. Because the Syracuse was doing a wrong thing, 
it did not justify the ship in injuring her. 

There will be a decree for the libellant for half damages against the 
Cuzco, with an order of référence. The pétition against the Raiiroad 
Company will be dismissed. 



THE FLORA R0D6ERS. 

THE J. W. BELANO. 

(District Court, D. South Carolina. Màrch 2, 1007.) 

1. Salavge— Amount or Compensation— Debeucts. 

The auiount to be awarded to a salvor is in ail cases left to the dis- 
crétion of the court, but that is not an unlimited discrétion, being govern- 
ed by prineiple and précèdent. The rule that one-half should be awarded 
for the salvage of a derelict while not inflexible should not be departed 
from except under extraordinary circumstances. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 43, Salvage, § 69. 

Salvage awards lu fédéral courts, see note to The Lamington, 30 C. C. 
A. 280.] 

2. Same. 

The doctrine of compensation as upon a quantum meruit has little ap- 
plication in the maritime lav? of salvage. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 43, Salvage, § 55.] 

3. S AME. 

An Italian steamship worth with her cargo $233,000, while proceeding 
from Genoa via Baltimore to New Orléans, when some distance southvveat- 
erly of Cape Looliout lightship, and after a severe storm, discovered, one 
after the other, two schooners dismasted and abandoned. Thèse were 
both talîen in tovv and towed to Charleston, 220 miles distant, which was 
the nearest port of which the master had a chart. The steamship was de- 
layed by reason of the service something over 60 hours. The weather 
was good, and the towing, while requiring care and skill and constant at- 
tention day and night, owing to the disabled condition of the schooners, 
was not attended by any great risk except from the parting of the hawsers, 
by which the flrst mate was killed. The two vessels with their cargoes 
were of the value of $14,000. HeM, that the usual rule in relation to the 
salvage of derelicts would be followed, and the ship awarded one-half the 
value saved. In addition to the expenses and losses incurred in the serv- 
ice. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, § 69.] 

In Admiralty. Suits to recover salvage, 

Mitchell & Smith, for libelant. 
Nathans & Sinkler, for respondents. 

BRAWLEY, District Judge. A storm of unusual severîty occurred 
on the South Atlantic coast September 17, 1906, causing great damage 
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to shipping, and on the morning of Wednesday, September 19th, the 
Italian steamship Fert, an iron steamer of 3,629 net tons, 340 feet long, 
46 feet beam, 1883 horse power, of the value of about $200,000, laden 
with a cargo of the value of about $33,000, while proceeding on a voy- 
age from Geona, via the port of Baltimore to New Orléans, sighted a 
vessel about 35 miles southwesterly of Cape Lookout lightship, about 
longitude 77 and latitude 34, and bearing down on her, sent a boat's 
crew aboard in charge of the first officer, found the vessel to be the 
schooner Flora Rodgers, dismasted, abandoned, and with no one on 
board. She was lying in the path of ail coastwise navigation, and a, 
great menace thereto, and in a position of great danger of drifting on 
Lookout or Frying Pan Shoals, or getting into the gulf stream and 
being irretrievably lost. The Fert made fast to her with two sisal 
hawsers of 14 inches in circumference, and about 11 :30 proceeded on 
her way towards the port of Charleston. As there was some criticism of 
the master, Giannoni, for not making the port of Wilmington, the near- 
est port to the derelict, or the port of Georgetown, which was nearer 
than that of Charleston, it may be as well to say that the testimony of 
Giannoni was that he had no charts of the ports named, and that he did 
hâve a chart of the port of Charleston. As the Fert is a foreign ship, it 
cannot be imputed to her master as a fault that he did not proceed to the 
nearest port, and for reasons not necessary to be detailed Charleston 
seems to hâve been in the circumstances the nearest and most practicable 
port. Soon after getting under the way he sighted another object 
on the horizon, five or six miles inshore of his course and head- 
ing for the same found it to be the J. W. Belano, another schooner. 
lumber laden and dismasted, with the wreckage of her masts and bow- 
sprit floating around her, and her cabin and forecastle full of water. 
Finding no one aboard, he determined also to take this vessel in tow, 
and sent a boat's crew aboard of her and fastened a wire hawser 4^ in- 
ches in circumference to the port anchor chain of the Belano, so as to 
give some play to the steel hawser. In this opération the long boat of 
the Fert was crushed. He then proceeded, towing the Belano behind 
the Rodgers on the port side of the Fert, and the Rodgers on the star- 
board side. The steering gear of the schooners were not in good order, 
and with the vessels yawing and crossing, it required considérable care 
and skill to tow them safely to port. One of the sisal hawsers attached 
to the Rodgers parted twice, and the other once, "necessitating the stop- 
ping and manceuvering of the steamship to avoid the two tows getting 
into collision, and the sending of new hawsers aboard, with the consé- 
quent trouble and risk. After the sisal ropes were used up a manila 
rope 9^ inches in circumference was made fast to the Rodgers. On 
the next day the wire cable used for towing the Belano parted and a 
second steel hawser was gotten out and made fast. The parting of the 
steel hawser on the Belano, owing to the breaking of the bit and the 
hawser swinging out of the chock, caused the death of the first mate, 
Dipino, who was overseeing this work ; his leg having been completely 
eut ofï at the thigh. They finally came off Charleston lightship, about 
9 o'clock Friday evening, September 21st, where the two vessels were 
anchored, and they were brought into Charleston the next day by the 
tug Protector. 
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The steamship was actively engagée! in this salvage service from 8 a, 
m. September lS)th, until 9 p. m. September 21st. The distance was 
about 220 miles. The course of the steamship Fert going to New Or- 
léans would hâve ordinarily been about 60 miles oiï Charleston light- 
ship, and would hâve taken about 18 or 20 hours, so the actual delay 
of the steamship on her voyage in reaching her destination was sonie- 
thing over 60 hours. The value of the Flora Rodgers was $1,400, and 
of her cargo $2,12-5. The value of the J. W. Belano was $7,550, and 
of her cargo $3,000. There was no stress of weather during the opéra- 
tions described, but the duties demanded of the officers and crew of 
the Fert were extremely onerous and exacting. The testimony shows 
that neither officers or crew went to bed during the whole time engaged 
in the service, getting only snatches of sleep. No testimony was offer- 
ed by either of the claimants as to the circumstances attending their 
abandonment by their respective crews. The case is clearly one of 
derelict, and the only question is as to the amount of salvage. 

This court has lately, in the Myrtle Tunnel, 146 Fed. 324, stated the 
rule which, as the resuit of ail the. cases, seems to govern, and it has 
more recently examined ail the cases cited in the note to the Lamington, 
86 Fed. 685, 30 C. C. A. 281. The rule is to award one-half. More 
than that is given in extraordinary circumstances, where the service 
has been attended by great péril, and where the amount saved is so 
small that one-half is inadéquate, and less than a moiety is given where 
the amount salved is very large and the services hâve been unattended 
by any circumstances of unusual danger or exertion. A moiety is the 
rule, and as Justice Story said in one of the cases cited: 

"There is great wisdom in aclliering to the rule and not to leave eveiy case 
to mère exercise of unlimited discrétion." 

In the Myrtle Tunnel, supra, the value of the ship and cargo saved 
was $24,000, and one-half of it was awarded to the salvors. The serv- 
ices were unusually meritorious and rendered by steamtugs especially 
equipped for salvage opérations, and in the line of their business. In 
this case, as the weather was good, there was no particular danger en- 
countered, and the derelicts were picked up by the steamship while 
on her regular way; but there is always some danger attending the 
towing by a steamship of derelict vessels of having her propeller put 
out of order, and her -machinery injured. Thèse derelicts are a great 
menace to navigation, and it is a meritorious act in any steamship to 
remove them, and calls for commendation, and in ail suitable cases for 
reward. 

It is within the expérience of this court that the regular coastwise 
steamships are reluctant to take hold of derelicts found in their path, 
and to bring them into port. It is a service aiways attended with in- 
convenience and delay and sometimes with risk to themselves, and the 
usual course is to pass them by and report them on arrivai, leaving the 
task of removal either to the government, or to the adventurous spécu- 
lation of private parties equipped for such service. This was the case 
with the Myrtle Tunnel, where the proofs showed that she was re- 
ported by several steamships, who passed by without going to her 
rescue. Meanwhile such derelicts, lying in the pathway of navigation, 
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are a serions danger to it, especially at night, when the absence of 
lights rentier them invisible. Courts therefore should and generally 
do recognize tliis as a proper élément to be considered in making awards 
on grounds of public policy, and to encourage others to undertake like 
services. It may sometimes happen that the value of the vessel saved 
is so inconsiderable that the whole might not be proper compensation 
for the exertion and risk, if estimated upon the principle of a quantum 
meruit, but salvage does not rest upon the theory of compensation pro 
opère et labore. The service must be of some benefit to the owner of 
the property salved, and however much the interest of the public may 
rec|uire salvage services to be encouraged, the property is salved for 
him and not for the public, and his interest cannot be wholly excluded 
from considération. So far as he is concerned, it might as well be lost 
entirely if the salvor is to get the whole. The salvor in ail cases takes 
his chances, however meritorious his exertions, or great the hazard en- 
countered, if he saves nothing, he bas no claim against the owner as for 
services rendered ; but courts cannot lose sight of the fact that the 
property saved is saved for the owner, and he is entitled to his fair 
share. 

What shall be awarded to the salvor is in ail cases left to the discré- 
tion of the court ; but that is not an unlimited discrétion. It is govern- 
ed by principle and précèdent. An almost unbroken Une of cases shows 
that the rule is to award one-half. The rule is not inflexible, but it 
should not be swayed by slight circumstances, and there are no extraor- 
dinary circumstances hère which seem to require a departure from a 
rule so well established that it bas almost the effect of binding authority. 
On the part of libelant the court is asked to award more than a moiety 
in view of the small value of the property salved. On the part of the 
claimants, it is insisted that, in view of the small risk encountered and 
of other circumstances, less than a moiety would be fair compensation. 
The cases hâve been heard together, but separate decrees must be en- 
tered, as the claimants are not the same. If the Flora Rodgers stood 
alone it might be fairly argued that one-half of the small amount salved 
would be inadéquate compensation, as with equal fairness it could be 
claimed that one-half of the larger amount derived from the Belano is 
more than adéquate for the services rendered ; but the doctrine of com- 
pensation as upon a quantum meruit bas little application in the mari- 
time law of salvage. The salvor takcs ail the risks. If by misfor- 
tune he fails to bring the derelict to a port of safety he gets nothing, 
however meritorious or laborious his service. 

In the absence of extraordinary circumstances recjuiring a departure 
from the well-settled rule, it seems better to adhère to it, and a decree 
will therefore be entered in each case awarding one moiety to the libel- 
ant, after deducting the expenses. Among the expenses to be allowed 
are the pilotage bills, one-half of the extra coal consumed to be chargée! 
to each, the value of the hawsers lost or impaired on the respective ves- 
sels as proved, one-half of the bills of the Protector for services in the 
harbor, to be charged to each, and the customary charge for towage in 
bringing the vessels into port, to be charged to them, respectively ; there 
being nothing in the testimony to difïerentiate this service from the ordi- 
nary case of towage. 
152 F.— 19 
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UNITED STATES v. STANDARD OIL CO. OF NEW JERSEY et al. 

(Circuit Court, B. D. Missouri, B. D. March 7, 1907.) 

No. 5,371. 

1. Monopolies— ACT to Peohibit Conspiracies in Eesteaint of Trade— Fed- 

EjjAL Courts— CoNGRESStoNAL Power to Authorize Tueir Process to 

RUN OUTSIDB ThBIR DISTRICT. 

lu a case at law or in equity which arises under the Constitution or 
laws of tlie United States — and a suit by the United States under Act July 
2, 1890, c. 647, 20 Stat. 209 [U. S. Comp. St. 3901, p. 3200], "to protect trade 
and commerce against unlawful restraints and mouopolies" présents sucti a 
case — Congress is autliorized by article 3, §§ 1, 2, of tbe Constitution, to 
confer upon any national court jurisdiction to siimmou the proper parties 
to the suit to a hearing and decree, wherever they réside or are found 
within the dominion of the nation, although beyond the limits of the dis- 
trict of the court. 

2. Courts— FEDERAL Courts— District Whbee Suit to be Bbought— Restric- 

tion To Inhabitants of District Inapplicable Whebe Jurisdiction 
Confereed by Spécial Acts. 

The inhibition of section 1 of the judiciary acts of 1887 and 18SS (Act 
March 3, 1887, c. 373, 24 Stat. 552, and Act Aug. 13, 1888, c. 8C6, 25 Stat. 
433 [U. S. Comp. St. 1901, p. 508]), that "no suit shall be brought before 
either of said courts [the Circuit and District Courts] agalnst any person 
by any original process or proceeding in any other district than that 
whereof he is an inhabitant," is inefCective and inapplicable in instances in 
which exclusive jurisdiction over particular cases or classes of cases has 
been conferred upon the fédéral courts by spécial acts of Congress. 

3. Monopolies— Injunction—Juri.sdiction to Brinq in Noneesident Dé- 

fendants Conferred by Act July 2, 1890. 

Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200], "to 
protect trade and commerce against unlawful restraints and monopolies," 
by section 5 (26 Stat. 210 [U. S. Comp. St. 1901, p. 3201]) confers upon any 
court of the United States, in which a suit has been brought under it by 
the United States against a conspirator that is a résident of its district, 
jurisdiction to bring in nonresident co-conspirators by the service of its 
process upon them without Its district. 

4. Same— Ends of Justice Require Necessart Parties to be Brougiit in. 

The ends of justice require, within tiie true meaning of Act July 2, 
1890, e. 647, § 5, 26 Stat. 210 [U. S. Comp. St 1001, p. 3201], that every 
necessary party within. reach of the process of the court, eveiy party who 
has an interest in the controversy and who ought to be made a party to 
the suit in order that the court may flnally adjudicate the whole matter, 
should be brought in. 

5. Same— Praotice undeb Section 5. 

The approved practice under Act July 2, 1890, c. 047, § 5, 26 Stat. 210 
[U. S. Comp. St. 3901, p. 3201], is to make ail the conspirators, botli rési- 
dent and nonresident, parties défendant to the bill, to set forth therein 
tjie existence and history of the conspiracj' and the connection of each de- 
fendant therewith, and immediately upon its flling to présent a pétition to 
the court in which the places wliere the nonresident défendants can be 
served with pi'ocess are disclosed, and to pray therein that they be sum- 
moned. An order granting such a pétition before service of process upon 
the résident conspirator and without notice to the nonresident conspira- 
tors is neither prématuré nor irregular. 

6. Same— CoNSPiRACY in Bestraint op Trade- Parties. 

Act Cong. July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200], 
prohibits conspiracies in restraint of trade, and section 4 confers on the 
several fédéral Circuit Courts jurisdiction to restrain violations of its 
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provisions ; section 5 providiiig that, wlienever it shall appear to the 
court before wliich any proceeding under section 4 is pendiug tliat the 
ends of justice require that other parties shouid bé brought in, the 
court may cause them to be summoned, whether they réside in the dis- 
trict in which the court is held or not. A bill alleged that the Standard 
Oil Company of New Jersey, a holding corporation, and 7 individual de- 
fendants, and about 70 other défendants, ealled "subsidiary corpora- 
tions," had formed and were executing a conspiracy to restrain and mo- 
nopolize commerce in petroleum and its products among tlie states and 
territories and with foreign nations ; that, pursuant thereto, the indi- 
vidual défendants had caused the controi of ail the subsidiary corpora- 
tions and the ownership of a majority of the stoclt of many of them to be 
vested in the Standard Oil Company of New Jersey, while the subsidiary 
corporations were the producers, refiners, traders, and operators, by means 
of which the restraint and monopoiy was effected and the proiits ob- 
tained; that the individual défendants owued a majority of the stoclc 
of and- controlled the holding corporation, and through it the subsidiary 
corporations ; that two of the subsidiary corporations, one a corporation 
of Missouri within the district, in combination with the other défendants, 
controlled and monopolized the railroad lubricating oil business of the 
United States; that the défendants had divided the territory of the 
United States into districts so that certain défendants only were permit- 
ted to seil therein ; and that the Missouri corporation was a party to 
this conspiracy. Eeld, that the ends of justice required that ail of the de- 
fendants, regardless of their résidence, be made parties to such proceed- 
ing, though they were not necessary parties to a decree merely restrain- 
ing the Missouri corporation from further continuing its wrongful acts. 

On Motions to Vacate Order to Brinç in Nonresident Défendants 
and to Quash the Service upon Them of Subpœnas. 

John G. Johnson, John G. Milburn, W. I. Lewis, W. J. McKie, H. 
S. Priest, George G. Gréer, and Motter, MacKenzie & Weadock, for 
the motions. 

Frank B. Kellogg (The Attorney General, The Assistant Attorney 
General, Milton D. Purdy, C. B. Morrison, and C. A. Severance, on the 
brief), opposed. 

Before SANBORN, VAN DEVANTER, HOOK, and ADAMS, 
Circuit Judges. 

SANBORN, Circuit Judge. The United States exhibited its bill in 
this court under the act of July 3, 1890, "to protect trade and commerce 
against unlawful restraints and monopolies" (26 Stat. 209, c. 647 [U. 
S. Comp. St. 1901, p. 3200]), in which it alleged the existence of this 
State of facts : The Standard Oil Company of New Jersey, a corpora- 
tion, 7 individual défendants, and about 70 other défendants, ealled 
"subsidiary corporations," hâve formed and are engaged in executing a 
conspiracy to restrain and monopolize commerce in petroleum and its 
products among the states and. territories and with foreign nations. 
Pursuant to, and in the exécution of, the plan of this conspiracy, the 
individual défendants hâve caused the controi of ail the subsidiary cor- 
porations and the ownership of a majority of the stock of many of them 
to be vested in the Standard Oil Company of New Jersey, a holding cor- 
poration, while the subsidiary corporations are the producers, refiners, 
traders, and operators, by means of which the restraint and monopoiy 
are intended to be and are effected, and the profits of the scheme are 
gathered. The individual défendants own a majority of the stock of 
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and control the holding corporation, and, through it, the subsidiary 
corporations. Two of thèse subsidiary corporations, the Waters-Pierce 
Oil Company, a corporation of the state of Missouri, whose principal 
place of business is in this district, and the Galena Signal Oil Company, 
in combination with the other défendants, restrain commerce through- 
out the United States in the lubricating oil used by railroad companies, 
whose value aggregates about $4,300,000 per annum, so that they con- 
trol more than 90 per cent, thereof, and thus practically monopolize it. 
The défendants hâve divided the territory of the United States into 
districts, so that certain défendants only are permitted to sell the 
products of petroleum in specified districts, and ail other défendants 
are restrained by the control of the holding company or by understand- 
ings or agreements from efïecting sales in thèse districts. Such an 
understanding and agreement has been made, and is being carried ont, 
between the Waters-Pierce Oil Coinpany and the défendant the Stand- 
ard Oil Company of Indiana, whereby the territory in the state of Mis- 
souri and other southwestern territory is divided between them, and 
neither corporation is permitted to market the products of petroleum in 
the district of the other. The défendants hâve conspired for the pur- 
pose of, and are engaged in, restraining and monopolizing commerce 
in the products of petroleum throughout the United States by thèse and 
other similar means, and the coraplainant prayed in its bill that they 
niight be enjoined from continuing this restraint, and from maintaining 
this monopoly, and for other équitable relief. 

Section 4 of the act of July 2, 1890, confers upon the several Circuit 
Courts of the United States jurisdiction to restrain violations of its pro- 
visions, and section 5 reads in this way: 

"Whenever it shall appear to the court before wliicb any proceeding under 
section four of this act may be pending that the ends of justice require that 
other parties should be brought before the court, tlie court may cause them to 
be summoned, whether tliey réside in tlie district in whieh tlie court is held 
or not ; and subpœnas to that end may be served in any district by the mar- 
shal thereof." 

The individual défendants, the Standard Oil Company of New Jer- 
sey, and nearly ail the subsidiary corporations, except the Waters- 
Pierce Oil Company, were not inhabitants of, and could not be found 
in, this district. After the filing of the bill, and upon the présentation 
by the complainant of a pétition which disclosed this fact, the court or- 
dered that the nonresident défendants should be brought in, and that 
subpœnas should be served upon them in the districts in which they 
resided. Certain of thèse défendants hâve appeared specially, and mov- 
ed the court to vacate this order and to quash the service of the sub- 
pœnas upon them, upon the grotnids that the court was without juris- 
diction to make the order, that it was prematurely and irregularly made, 
and that the ends of justice did not require that the nonresident de- 
fendants should be brought into this suit. 

The judicial power of the United States is vested by the Constitution 
in the Suprême Court, "and in such inferior courts as the Congress may 
from time to time ordain and establish." This power extends "to ail 
cases in law and equity arising under this Constitution and the laws of 
the United States, — to controversies to which the United States shall be 
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a party," and to other cases not material to the issues hère presented. 
Article 3, §§ 1, 2. Tliis is a case in equity arising under a law of the 
United States. The United States is a party to the controversy which 
it involves ; and the Congress had ample authority, under thèse provi- 
sions of the Constitution, to confer upon this or upon any inferior court 
of the nation jurisdiction of this suit and power to summon the proper 
parties to it, wherever residing or found vi'ithin the dominion of the 
nation, to a hearing and decree herein. U. S. v. Union Pac. R. Co., 98 
U. S. 369, 604, 25 L. Ed. 143. . As the Congress had the authority to 
enact that in this, and other cases of this class, any Circuit Court in 
which the United States might bring its suit might, by process served 
anywhere in the United States, lawfully bring into it ail the parties nec- 
essary to the adjudication of the controversies it involved, they had au- 
thority to empower such a court to bring in thèse parties whenever in 
its opinion the ends of justice should require such action, because the 
whole is greater than any of its parts and includes theni ail. 

The inhibition of section 1 of the judiciary acts of March 3, 1887, c. 
373, 24 Stat. 552, and Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 [U. 
S. Comp. St. 1901, p. 508], that "no civil suit shall be brought before 
either of said courts [the Circuit and District Courts] against any per- 
son by any original process or proceeding in any other district than 
that whereof he is an inhabitant," does not restrict the jurisdiction of 
this court, nor its power to bring in parties without its district, in the 
case under considération, because that provision is inapphcable to in- 
stances in which exclusive jurisdiction over particular cases, or classes 
of cases, is created and conferred upon the courts of the United States 
bv spécial acts of Congress. U. S. v. Mooney, 116 U. S. 106, 6 Sup. 
Ct. 304, 29 h. Ed. 550 ; Van Patten v. Chicago, Milwaukee & St. Paul 
R. Co. (C. C.) 74 Fed. 981, 985-988; Atkins v. Disintegrating Co., 18 
Wall. 272, 21 L. Ed. 841 ; In re LouisviUe Underwriters, 134 U. S. 
488, 493, 10 Sup. Ct. 587, 33 L. Ed. 991 ; In re Hohorst, 150 U. S. 
653, 662, 14 Sup. Ct. 221, 37 L. Ed. 1211. There can therefore be no 
doubt that Congress had the authority to confer jurisdiction of this case 
upon this court, nor that they hâve lawfully exercised that authority ; 
and the only question is whether or not this court exceeded the power 
thus conferred upon it when it summoned the nonresident défendants. 

Counsel call attention to the fact that the complainant allèges in 
its bill that the seven individual défendants conceived and put into 
opération the plan whereby the Standard Oil Company of New Jersey, 
with a capital of $113,000,000, became the holding company, and where- 
by, through it, they direct and control the acts of the subsidiary corpor- 
ations, and they contend that, if a Circuit Court, within whose district 
one of thèse eight principal défendants is a résident, would hâve the 
power in a suit of this nature to bring in nonresident parties necessary 
to a complète adjudication of the case, nevertheless, the subsidiary 
corporations are mère tools of the principal défendants, and the act was 
not intended to grant, and does not give, to a court within whose dis- 
trict a subsidiary corporation only résides, the power to summon the 
other conspirators who are not résidents of that district. They argue 
that it is only where there is a résident défendant who is a participant 
in the whole lengtli and breadth of the conspiracy that nonresident 
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conspirators may be lawfully subpœnâed; that the Waters-Pierce Oil 
Company, the résident défendant, has a capital of only $410,000, is 
but a puppet of the principal conspirators, is alleged to be effecting a 
mère local and limited restraint of trade, and is not made to appear 
to be taking any part in the main conspiracy. And thev insist that. 
on account of its limited power and efficacy, this court is without 
jurisdiction to bring in the principal défendants or any défendants 
who would not be indispensable parties to a suit to enjoin the specitic 
restraint which the résident défendant is engaged in effecting. 

Repeated readings of the act under which this bill is brought disdose 
no such limitation or condition of the authority granted to the Cir- 
cuit Courts to bring in nonresident parties. The power is given with- 
out restriction to every Circuit Court whenever it appears to it that 
the ends of justice require its exercise. The Congress has unlimited 
discrétion hère. It might hâve conditioned this authority by the rank, 
by the power, or by thé degree of participation in the conspiracy of 
the résident défendant. The fact that it failed to do so raises a per- 
suasive presumption that it never intended to impose any condition or 
limitation of this nature. 

Again, the alleged conspiracy is one. Its scheme is single. It has 
but one object. Perhaps none of the alleged conspirators participâtes 
in every part of the conception and of the work of the combination, 
but every one of them takes his part in the plan or in its exécution, 
a part promotive of its purpose, the restraint and monopolization of 
commerce in the products of petroleum among the states. To the 
Waters-Pierce Oil Company, the résident défendant, has been allotted 
no inconsiderable portion of the exécution of this plan. Its part is, 
with the aid of the Ga'lena Signal Oil Company, to restrain and monopo- 
lize the commerce throughout the United States in the lubricating 
oil used by railroad companies, and, with the aid of the Standard Oil 
Company of Indiana, to divide between them the territory in Missouri 
and the Southwest, and to restrain and monopolize the commerce in 
the products of petroleum in their respective districts. It has accepted 
its assignment and is engaged in the performance of this portion of 
the scheme of the conspiracy. It has been engaged in executing some 
part of its plan for many years. It is true that a majority of its stock 
is owned by the eight principal défendants, that they choose its officers, 
control its opération, and share its profits ; but the Waters-Pierce Oil 
Company is still a distinct légal entity, a corporation of the state of 
Missouri. The knowledge of its officers and directors is its knowl- 
edge, and those officers and directors cannot hâve caused this corpora- 
tion to act its important part in the accomplishment of the purpose 
of this conspiracy without knowledge of the conspiracy, its scheme, its 
object, and its effect. One who learns of a conspiracy after it is 
formed, and then joins it, or knowingly aids in the exécution of its 
scheme, and shares in its profits, becomes from that time as much a 
co-conspirator as if he were one of those who originallv designed it 
and put it in opération. Lincoln v. Claflin, 7 Wall. 132, 138, 19 L,. 
Ed. 106; United States v. Babcock, Fed. Cas. No. 14,487; United 
States V. Cassidy (D. C.) 67 Fed. G98, 702; The Anarchists' Case, 12 
N. E. 865, 976, 17 N. E. 898, 122 111. 1, 3 Am. St. Rep. 320; United 
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States V. Johnson (C. C.) 26 Fed. 682, 684. "If a séries of acts are 
to be performed with a view to produce a particular resuit, he who 
aids in the performance of any one of tiiese acts, in order to bring about 
the resuit, must hâve the intention to efifectuate the end proposed, and 
if he opérâtes with others, knowing them to hâve the same design, 
there is in fact an agreement between him and them. His criminal in- 
tent is not to be distinguished from the intent of those who first formed 
the plans of the conspiracy." People v. Mather, 4 Wend. (N. Y.) 
230, 260, 21 Am. Dec. 122. The Waters-Pierce Oil Company, the 
résident défendant, was therefore a conscious and active party to the 
entire conspiracy, and the act of July 2, 1890, conferred ample power 
upon this court to bring in its nonresident co-conspirators whenever 
it was made to appear to it that the ends of justice required their prés- 
ence. 

Was the order irregular or prématuré ? Immediately after the filing 
of the bill, and before a subpœna had been issued or served upon the 
résident défendant, the United States presented its pétition that the 
nonresident défendants should be brought in, and it was granted. It 
is insisted that the order was prématuré, and that the court was with- 
out power to make it, until after the résident défendant had been 
served with process, and notice of the hearing upon the pétition had 
been given to the défendants without the district. But the statute re- 
quires no notice of the application for the order, and there is no rea- 
son for it, because the order conclusively adjudicates nothing, and 
every question which conditions its validity or propriety is open to 
challenge, hearing, and décision as completely after, as before it was 
made, as in the case now under considération. The act does not pre- 
scribe the time or the manner in which it shall be made to appear to 
the court that other parties should be brought before it, and, in the 
absence of any provision of this nature, the requisite appearance may 
be made at such a time and in such a way as the court, in the exer- 
cise of a Sound judicial discrétion, may direct or permit. The method 
suggested by counsel for the défendants is that the United States 
should first file its bill against the résident conspirators, and cause 
service of process to be made upon them, and that thereafter it should 
présent a pétition that the nonresident conspirators should be brought 
in and made parties to the suit. The method pursued was to make ail 
the alleged conspirators défendants to the bill, to set forth therein the 
existence and history of the conspiracy and the connection of each de- 
fendant therewith, and immediately upon its filing to présent a péti- 
tion, in which the places where the nonresident défendants could be 
served with process were disclosed, and to pray therein that they be 
summoned. In the prosecution of each method, the question whether 
the nonresident conspirators are necessary or proper parties to the suit 
between the government and the résident conspirators equally condi- 
tions the duty of the court to bring them before it. In the prosecu- 
tion of each method, that question may be well determined. No sound 
reason occurs to us why the former is préférable to the latter. On the 
other hand, the présentation of its entire cause of action in the original 
bill, in which ail the alleged conspirators are named as défendants, 
and wherein their connection with the conspiracy is set forth, accom- 
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panied by a pétition which discloses the places where nonresident de- 
fendants may be served, is the more concise, logical, and satisfactory 
manner of presenting the issue whether or not the conspirators with- 
out the district should be bronght into the suit, and the présentation 
of this question in this vvay and the order in this case were neither ir- 
regular nor prématuré. 

Finally, it is insisted that it did not appear to the court that the ends 
of justice required the nonresident défendants to be brought before it, 
because more of them and more of the original and chief conspirators 
resided in the Southern district of New York and in certain other dis- 
tricts than in the district in which this court sits, and it is contended 
that the ends of justice will be more completely served by the prosccu- 
tion and adjudication of the controversy involved in this suit in the 
district of the inhabitancy of a larger number of the défendants. But 
that question is not open to the considération or adjudication of this 
court. The Congress did not confer jurisdiction, in this class of cases, 
upon the Circuit Court in whose district the largest number of con- 
spirators resided, but upon every Circuit Court in whose district a rési- 
dent conspirator could be found and served with process. It did not 
grant to any of the Circuit Courts the power to sélect the court in which 
the United States should institute its suit. If it had donc so, each court 
might hâve selected another. It left the complainant free to commence 
its suit in any Circuit Court in which it could find and serve a résident 
conspirator. It instituted its suit in this court and invoked its exercise 
of its power to acquire jurisdiction of the défendants by the issue and 
service of its process. The question presented by the pétition for that 
purpose was, not in which court the ends of justice required the com- 
plainant to choose to institute its suit, but whether or not in this suit 
the ends of justice required that the nonresident défendants should be 
brought in. 

The exercise of the power conferred upon the courts by the Consti- 
tution and the acts of Congress, to acquire jurisdiction of controversies 
and parties by the issue ancl service of their process, is not discretionary 
with the courts, vidien a complainant demands it. It is an imperative 
duty, which may not be renounced, and whose discharge may not be 
evaded. It is the duty of a court of equity to finally détermine the en- 
tire controversy before it, and to do complète justice by adjusting ail 
the rights involved therein. Hence, in every suit in which the power to 
acquire jurisdiction of the subject-matter and of the parties is confer- 
red upon the court, the duty is imposed upon it, if its discharge is in- 
voked by the complainant, to summon and hear, before décision, not 
only every indispensable party, but every necessary party with in reach 
of its process, every party who has an interest in the controversy, and 
who ought to be made a party to the suit in order that the court may 
finally adjudicate the whole matter, although if he were not amenable 
to process, final justice might be administered between the other parties, 
without bis présence. Story's Eq. PL ; Shields v. Barrow, 17 How. 
130, 15 L. Ed. 138; Minnesota v. Northern Sccurities Co., 184 U. S. 
199, 235, 22 Sup. Ct. 308, 4G L. Ed. 499. 

The scope of the bill in this case is broad and comprehensive. It 
portrays an alleged conspiracy which extends throughout the nation. 
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iNotlimg less than a permanent injunction against the continuancc of the 
opération of this conspiracy and the maintenance of the restraint and 
monopoly it efifects will give adéquate reUef for the violation of the 
act of Congress averred in the bill. An injunction against the continu- 
ancc of the acts of the Waters-Pierce Oil Company and of a fevv subsid- 
iary corporations would be futile, because the remaining conspirators 
could assign the parts in the scheme of the conspirators enjoined to oth- 
ers, and continue the restraint. Even in tire granting of the latter re- 
lief, however, the nonresident défendants are materially interested, be- 
cause they are co-conspirators with the Waters-Pierce Company, and 
share in the benefit and profits derived from its opérations. The ends 
of justice therefore required that the nonresident défendants should be 
brought into this suit, because the complainant was entitled to complète 
relief from the alleged violation of the statute disclosed by the bill, and 
the nonresident défendants were materially interested in the controversy 
involved and in the relief sought. 

Otir conclusions are thèse : Congress had the power, under the Con- 
stitution, to confer jurisdiction of suits of this nature upon this court, 
and to authorize it to bring into a suit against a résident conspirator 
nonresident co-conspirators by service of its process upon them any- 
where within the dominion of the United States. It exercised this pow- 
er by the act of July 2, 1890. The Waters-Pierce Oil Company was 
a résident of this district and a co-conspirator with the nonresident de- 
fendants. The fîf th section of the act granted authority to bring in the 
nonresident co-conspirators by service of its subpœnas upon them with- 
out this district. The ends of justice required the court to bring them in. 
The proceedings for that purpose were regular, and the order was time- 
ly, and the motions to vacate it and to quash the service of the subpœnas 
issued under it niust be denied. 

Let an order be entered accordingly. 



THK GZARINA. 

(District Court, S. D. New York. March tC, 1907.) 

SniPPIÎIG— COXTRACT FOR REP.VIR DP VESSEL— DoCK TRIAIj OF BOILEB. 

An agreemont to prépare a steam yacht for a dock trial does not mean 
that the repairer shall furnish a new boiier, if the dock trial develops 
leaks, and especially when it is subsequently sliowii that the boiler was so 
faulty in construction that it was necessary to replace it with one of a 
différent type. 

In Admiralty. 

Hyland & Zabriskie, for libellant. 

NicoU, Anable & Lindsay and Archibald R. Watson, for claimant. 

ADAM S, District Judge. This action was brought by the Tietjen 
& Lang Dry Dock Company to coUect from the steam yacht Czarina 
the sum of $1,883.79 for making repairs upon the yacht in July and 
August, 1906. The yacht was claimed by the owner and an answer in- 
terposed denying that the repairs were properly made or the boat de- 
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livered according to agreement, in conséquence of which the owner 
was unable to use the yacht or fulfil a contract he had made for her 
charter during the season to his damage in the sum of $1,500. 

The controversy arose out of a contract made between the libellant 
and the owner, through his agents, Cox & Stevens, yacht brokers. 
The latter applied to the libellant to hâve some work donc on the yacht, 
asking for a written proposition and when it was received, Mr. Cox 
told the libellant to go ahead and do the work. The written proposi- 
tion was as follows: 

"lïoboken, N. J., July 28th, 190G. 
Spécification for worlj on Yaclit 'Czarina.' 

Doclc ; clean tiottom ; paint bottom two (2) coats of approved anti-eorro- 
sive paint, one (1) coat of anti-f ouling ; paint top-sides two (2) coats White; 
chip and receinent guard ; inside bulwarics one (1) coat bufC ; gild scroll in 
bow and naine in stern ; scrape declc and declî-bouse seams and repay same 
wliere open, with marine glue; either paint or stain and varnish planl^-sbeer 
as directed ; rub down and varnish outside of decl^-iiouse, hatches, sliy-lights, 
and gratlngs: — Nine Hundred and Slxty-seven Dollars, ($967.00). 

To prépare engine, boiler, and auxiliaries, except ice and electric light 
plants, for dock trial, doing only such work as is absolutely neeessary, not to 
exceed the sum of Five Hundred and Seven Dollars, ($507.00), and to keep 
as much below this as possible. 

To do such extra work as may be decided on at cost to be agreed. 

To hâve the above work corapleted by noon, August 8th, 1906. 

Yours respectfuUy, Tietjen & Lang Dry Dock Co. 

Geo. G. Raymond, Superintendent. 

To Messrs. Cox & Stevens, New York City." 

It appears that several days before this letter was prepared and de- 
livered, which was the day of its date, Mr. Raymond, who signed it on 
behalf of the libellant, visited the yacht at the request of Mr. Cox, 
where she was lying at Staten Island, probably the 24th of July, and 
made an examination of ail her accessible parts. Mr. Cox then told 
Mr. Raymond that there was an opportunity to charter the yacht pro- 
vided the neeessary work for effecting that purpose could be donc 
within a certain amount and in time for her delivery on the lOth of 
August. Mr. Cox said that Mr. Raymond told him that he saw noth- 
ing radically wrong in any department of the vessel, that the boilers 
appeared to be in good condition, as far as he could see, and he thought 
he could do the work within the time and for the money that Mr. Cox 
mentioned. The yacht was subsequently removed to the yard of the 
libellant and another examination of the boiler made by Mr. Lang and 
a boiler maker beloriging to the yard, which seem to hâve been satis- 
factory and the contract was accordingly made as set f orth in the above 
letter. During the last conversation, the spécification of a dock trial, 
which was incorporated in the contract was first mentioned by Mr. 
Cox. The boiler was a pipe boiler. 

Work was immediately commenced and continued from day to day. 
It was practically finished by noon of x'Vugust 7th, when a hydrostatic 
test of the boiler was made about 11 o'clock A. M. by the United 
States Inspectors, who did not report any leak and passed the boiler. 
In the afternoon of the same day, a steam test was applied to the boil- 
er and the next morning a leak developed in one tube and the libellant 
repaired it before 6 o'clock that evening. The steam test was continu- 
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ed and another leak in one tube developcd, wliich was rcpaired by 11 
o'clock the night of the 9th. The steam test was continued and another 
leak developed about 3 o'clock in the morning of the llth. The owner 
took the boat away about 6 o'clock in the morning of the llth without 
any request on his part that the libellant should repair this leak and 
the boat left the libellant's yard with one tube leaking. She was then 
taken up the Hudson River to the charterer's résidence at Ardsley, the 
tube leaking considerably on the way. The charterer came aboard 
about 8 o'clock and notwithstanding the leak agreed to try the boat 
and they proceeded down the bay to adjust the compassés and then 
went to Newport, the boiler leaking badly on the way but not so ex- 
cessively in Newport as en route there, as the steam pressure was down 
while in port. From Newport they went back to Ardsley, when the 
charterer threw up the contract on account of the condition of the boil- 
er, having announced his intention to do so at Newport. The leaky 
tubes were then plugged up and about two weeks later the boat was 
again chartered for a term to go to Bar Harbor and she started. On 
the way there, the tubes became very leaky again and the boiler would 
not hoW the fresh water required. Resort was had to sait water and 
the destination was reached. The new charterer came aboard and said 
he would like to lie there a couple of days and then take a trip further 
east. The master consulted with the engineer and then went ashore 
and ordered twenty-five new steel plugs for the boiler. They were 
not used, however, and it was determined that night it was not safe 
to go to sea with the boiler leaking the way it was but they tried it for 
a short trip the next morning at the charterer's request. They did not 
get far, however, on account of the condition of the boiler and the 
vessel was finally towed back to New York for the purpose of getting 
a new boiler. The boiler which is the subject of this dispute was new 
and in apparently good condition but of an improper construction for 
such use and was finally taken out of the yacht and a new boiler put in. 
The principal dispute hère arose out of the meaning of the words : 

"To prépare angine, boiler, and auxiliaries * * * for dock trial, doing 
only such work as is absolutely necessary, not to exceed the snm of Five 
hundred and seven Dollars ($507.00) and to keep as much below this as pos- 
sible." 

The libellant contended that this was perfectly clear and needed no 
explanation and objected to any testimony as to the meaning of the 
language. The claimant, on the other hand, contended that it had a 
more extended meaning than the simple words would cover. After 
hearing the parties in court, I concluded to take the testimony. 

Mr. Cox said : 

"I understand that a dock trial of a Yessel's boilers Is a trial for the pur- 
pose of determining whether the boilers and the machinery connected there- 
wlth are in condition for actual service, and that the test or trial must be 
sufflciently rigorous to détermine that point. 

Q. Does it require as you understand the term a steam test — a test includ- 
ing steam pressure? A. You cannot test a boiler in any way that I know of 
for its working aualities without having steam in the boiler, steam pressure. 

Q. How long should that pressure be sustained in order to complète the 
test of the trial, as you understand it? A. .Tudging from my expérience I 
should say that a 24-hour test under good pressure would be required In an 
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average case to satisfy people who are responsiblê for tlie condition of tlic 
vessel that she is ready to go to sea. 

Q. A sustained test of 24 liours of steam pressure? A. In my judgmeiit, 
as an average." 

********** 

"Q. I désire to ask you Mr. Cox, what tlie phrase 'preparing for dock trial' 
means as used in eon tracts with référence to the fitting ont of boats? 

Ans. To put the boilers, engines and auxiliarles in such condition that thoy 
will stand a test at the dock. 

Q. What sort of a test? A. I hadn't qiiite finished. A test at the dock, 
whlch test is to represent as nearly as possible the lises to which the engines, 
boilers and auxiliaries are put while the vessel is in service. And my under- 
standing of the phrase 'to prépare' for such a trial is that the parts of the 
vessel shall be put in condition to stand such a trial." 

Mr. Raymond said in substance : 

A dock trial means a trial of the engines and boilers to détermine 
if anything is wrong, and preparing for a dock trial means assembling 
the parts for a test. 

Mr. Lang said: 

"It is to prépare the engines anfl auxiliaries and boilers ready for trial, 
and then when they are prepared put vi^ater in the boiler, get up steam and 
try them, try eVery part of the machinery that is— auxiliaries and main 
engines and boilers." 

Mr. Fletcher said: 

"It means to assemble ail the working parts, put them together so they can 
be tried with steam. 'Dock trial' means in the ordinary acceptation of the 
term, and does mean as matter of fact, trial by steam at the dock. 

* * * ** * * * * * 

It means what it says, 'To prépare the vessel for that trial.' It don't mean 
to conduct that dock trial but to prépare it for dock trial. 

* * * * *» * * * • 

Q. In case it develops on a dock trial such as you hâve testifled to that there 
are some détective parts to the engine and boiler, such as a leaking tube. 
In your opinion is there anything in this eontract requiring the contractor to 
repair those tubes as part of the agreement? A. Not in that eontract. 

* * * * *.» * * * * 

The object of the dock trial is to détermine defects that may exist in either 
an old boat or a new one. That is the only object of the trial. 

********** 

A. They were to assemble the parts, put the vessel together, put her in 
shape so that a steam trial might be eonducted, get her ready for steam trial. 

Q. Then I ask you to go a little further and imagine a case where she 
wouldn't stand steam trial, v^'here she shovved leaks as soon as steam waa 
gotten up. Would you say she had been made ready for dock trial? A. Yes, 
bçcause the dock trial is to develop thèse leaks, that is what the dock trial is 
made lor — and it does it in a new boat — invariably ; that is the very object 
of the trial. 

Q. You would say that, notwithstanding the fact that she eould not stand 
the trial, could not stand the test, she wns nevertheless prepared for it if 
her parts were assembled? A. For a dock trial, yes sir." 

Captain Moulton said: 

" 'Dock trial,' as I hâve always supposed and lookcd at it, was to hâve every- 
thing ready and to try the vessel ont well in every way, shape and form — • 
ail the auxiliaries, pumps, boilers, steam winehes, steam steering gear, electrlc 
light plant and everything — without it was otherwise specifically stated; to 
try everything out good and hard, because when a sbip bas had a dock trial 
she is supposed to be ready to go to sea, and I bave always made it a point 
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to put as hard a trial on the ship as I could before I went ont of Sandy 
Hook. 

Q. What do the words 'prépare for dock trial' mean? A. To put every- 
thing in flrst class shape without otherwise sDeeified. That is what I would 
term it." 

Mr. Dickey said : 

"Q. I will ask you to state, Mr. Dickey, what the obligation imposed upon 
a coutractor is wiio undertakes to prépare a steam vossel, her engines, boilers 
and auxiliaries, for dock trial? A. It means to put everything in shape — 
to put water in the boilers, get fire under it and turn the engines over. 

Q. That implies steam pressure, does it not? A. Yes, sir. 

Q. How long should that steam pressure be sustained? A. Oh, four hours 
Is considered an ordinary dock trial. It takes sometimes much longer but 
four hours is a very usual time for a doclc trial. 

Q. IIow much pressure should be sustained for the four hours? A. Full 
vvorliiug pressure, whatever the boiier is allowed. 

********** 

Then, Sir, if a contractor wlio undertakes to prépare a vessel for dock trial 
does not make her stand a dock trial she is not prepared, is that right? 
A. No sir. 

Q. It is not right? A. No sir, she is not prepared for dock trial if she 
does not stand it." 

On cross examination he said : 

"Q. You don't mean that if the boiier explodes under the test he Is to put 
a new boiier in? A. It ail dépends on the terms of the agreement. 
, Q. The words are that the Tietjen & Lang Company is *To prépare the en- 
gîne, boiier and auxiliaries' of this boat for dock trial? A. Yes, sir. 

Q. What counsel has been asking you is what that means? A. He bas got 
to put that niachinery in condition to stand a dock trial. 

Q. Do you mean if when pressure is applLed to the boiier it explodes he has 
got to put in a new boiier? A. Yes, sir. I certainly think so. 

Q. You think if I employ you to prépare my vessel for a dock trial and she 
is ail ready for trial and when the test is applied the boiier explodes, you 
would hâve to put in a new boiier? A. I should think so, under the wording 
of that contract." 

Mr. Bowers said: 

"Ans. It means that ail the parts mentioned shall be put in condition so they 
will stand succossfully a trial at the dock which will approach, as near as 
possible, the conditions under whicb the ship will operate flnally. It is taken 
as a precautionary measure, as any defeets which develop can be remedied 
at the ship yard niucb better than at sea. 

Q. State of what a dock trial consists? A. A dock trial consists In the 
operating of the machinery at their full power successfully. 

Q. For how long? A. For such tinie as it shall be demonstrated to the sat- 
isfaction of ail concerned that it is working successfully. 

Q. What is considered the time for such a test, a sufflcient time for such 
a test? A. Until it is demonstrated to ail parties concerned that the machin- 
ery is capable of performing her funetions properly. It might be two or three 
hours. four hours or ail day. 

Q. Then, Sir, if after two or three hours a boiier showed a leak and the 
fires wcre drawn and the tubes plugged and steam were gotten up agaiu, 
and the sanie proeess gone through with two or three times and still showing 
a leak on the final attempt at a test, would you say that that vessel has 
stood a dock test or not? A. I should think she had had an unsuccessful 
trial, several of tliem ; that she had had no dock trial, for the dock trial was 
started and never finished." 
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On cross examination he said: 

"Q. I am going to.ask you tlie same question tliat I asked of Mr. Oox,. 
wlietlier it js your opinion as au exjjert — referring to tbis clause in tiie con- 
traet — that if when the test is appiied to tlie boilcr it sliould explode and blow 
out a portion of the decli the contractor would be required to replace tbe 
boiler and a new deck? A. I should say most positively not only that but 
would be liabie for damages for delay and show incouipetency in puttlng steam 
on a boiler that would explode." 

Some of thèse définitions hâve been subjected to a test by the ques- 
tions quoted on cross examination and fotind to be obviously wanting- 
in correctness as applied to this contract. Hère was a vessel supposed 
to be in a seaworthy condition but needing some repairs and then to be 
subjected to a trial to ascertain her efficiency for service. There was 
no guaranty by the libellant that the results of the repairs or test wôuld 
remove any inhérent defects in the boiler, for example, but merely 
that if they existed they should be ascertained and repaired se far as 
discovered at a cost not to exceed a certain sum. To assume that this 
meant that the defects should be remedied by the libellant without re- 
gard to cost beyond a limited sum, specified in the contract, would be 
putting a construction on the language which would lead to absurd 
results. As it turned out, the defects in the boiler were such that they 
could not be cured by repairs, as the final resuit of the owner's at- 
tempts in that direction showed. It was necessary in the end that the 
boiler should be replaced with one of a différent type. This trouble 
existed from the beginning and ail attempts to remedy it, resulted in 
nothing excepting expense to the owner. The libellant examined the 
boiler but was not called upon to condemn it. Its duty was to make 
repairs and prépare for a dock trial. If a dock trial meânt that the 
boiler should be made efficient for service, then evidently the language 
did not contemplate or cover a situation requiring the libellant to pay 
the expense and cannot be made to do so by any testimony of experts. 
The libellant examined the yacht before the contract was made and 
found nothing radically wrong in any department of the vessel and 
that the boiler seemed to be in good condition so far as its agent could 
see and then the contract was made for various repairs and a test of 
the boiler. 'Such test, repeated several times, showed that the boiler 
was defective in construction, and subséquent experiments conclusively 
indicated that though nearly new, it would hâve to be replaced, as was 
donc before the yacht could be used. 

I conclude that the libellant did the work as agreed and is entitled to 
a decree. I cûnclude also that the claimant bas no offset. If neces- 
sary, a référence can be had to détermine the amount of the libellant's 
recovery. 
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UNITBU STATES v. SOUTHERN PAC. R. CO. et al. 
(Circuit Court, S. D. Californla, S. D. January 21, 1907.) 
No. 1,114. 
TUBLIC LANDS— RaILEOAD GHATsTS— Coselictino Grants. 

It liaving been determined by tbe Suprême Court that under Act July 
27, 18G6, 14 Stat. 292, c. 278, containing grants of lands within tlie state 
of California to both tbe Atlantic & Pacific Railroad Company and the 
Soutbern Pacific Railroad Company, eacli company took au undivided 
moiety of sucli lauds as lay witbin tbe place limits of both grants, where 
tbey overlapped, and that tbe riglits of the Southern Pacific Company un- 
der its grant were not afCeeted by Act July 6, 188G, 24 Stat. 123, c. 637, 
forfeiting the grant to the Atlantic & Pacific Company, the right of the 
Southern Pacific Company to sélect lieu lands within the indemnity limits 
of its grant Is not affeeted by the fact that such lands were within the 
primary limits of the grant to the Atlantic & Pacific Company and were 
restored to the public domain by said act of forfeiture. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lauds, 
§§ 274, 275.] 

In Equity. Suit for adjustment of land grant. 

Stipulation as to Evidence. 

It is stipulated and agreed by and between the parties to this case, subject 
to ail valid objections as to competency and relevaucy, as follows : 

Subdivision 1. 

Item 1. That ail aets of Oongress and lavvs of the state of Cfilifornia, 
whether of public or private, gênerai or spécial, nature, and ail officiai acts 
and décisions of the Commissioner of the General Land Office and Seeretary 
of Interior relatlng to the Southern Pacific Railroad Comjjany or to the At- 
lantic & Pacific Railroad Company, or affecting the rights of either of said 
companies or of tbe United States, and ail décisions of the Suprême Court 
of the United States reported in the United States Reports relatlng to or af- 
fecting the rights of either of said companies, in so far as relevant and ma- 
terial to the issues and controversies in this case, shall be deemed before this 
court for judicial notice. 

Subdivision 2. 

Item 2. The act of Oongress approved on July 27, 1860, entitled "An act 
granting lands to aid in the construction of a railroad and telegraph Une 
from the State of Missouri and Arkansas to tbe Pacific," is admitted in 
évidence, by référence to the same as printed in volume 14 of the United 
States Statutes at Large, page? 292 and following. 

Item 3. Within due time, the Atlantic & Pacific Railroad Company, men- 
tioued in the act of Congress referred to in item 2 hereof, assented to, and ac- 
cepted the terms and conditions of, that act. 

Item 4. The said Atlantic & Pacific Railroad Company filed maps designat- 
ing its Une of route with the Seeretary of the Interior, vvhich the Seeretary 
of the Interior accepted as deflnitely locating the iine of road, in sections 
and at dates as follows: From Springfleld, Mo., to the west Une of Missouri, 
on December 17, 1866; from the west Une of Missouri to Kiugfisher creeli, I. 
T., on December 2, 1871 ; from Klngfisher creek to the easti rn bouudary of 
New Mexico on February 7, 1872 ; from the eastem boundary of New Mexico, 
to the western boundary of New Mexico on March 12, 1872 ; from the western 
boundary of New Mexico, through Arizona, to the east bank of Colorado river, 
near Needles, on March 12, 3872; from the last-mentioned point on the Colo- 
rado river to township 7 north, range 7 east, San Bernardino meridian, in 
California, on August 1.5, 1872; from the last-mentioned point (township 
7 north, range 7 east) to the west Une of Los Angeles county, in California, ou 
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Mardi 12, 1S72; and from the last-mentioued point to tlie Pacific Coast, at 
San iiueua Ventura, on August 15, 1872. As sncli uiaiis were flled, as afore- 
said, tlie Sccretary of the Interior trausniitled tliem to tlie Conimissioiier 
of tlie Geuei-al Land Office, directing tliat ttiey be given proper action, excei)t 
that tlie said two niaps filed ou August 15, 1872, were trausniitted by tlid 
Secretary of the Interior to the Commissioner on Api'il IG, 1874, without ex- 
press direction. 

Item 5. Uiider direction of the Secretary of the Interior, the Commissioner 
of the General Land Office, on April 22, 1872, withdrew from pre-emption or 
homestead entry, private sale or location, ail odd-unmbered sections of public 
land In California lying within 20 miles and 30 miles on each side of the Hue 
of route designated upon the maps l'eferred to in item 4 hereof as tiled on 
March 12, 1872, which were not reserved, sold, granted, or otherwlse appro- 
priated, and were free from pre-emption, or other claims or rights, on March 
12, 1872 ; and ou November 23, 1874, the said Commissioner, under direction 
of the Secretary of the Interior, withdrew from sale or entry ail odd-nninber- 
ed sections of i)ublic land lu California lying within 20 miles and 30 miles on 
each side of the line of route designated upon the maps referred to in item 
4 hereof as flled on August 15, 1872, sayiug in bis said order of withdrawal 
of Noveiuber 23, 1874, tbat the rights of the Atlantic & Pacific Ilailroad Com- 
pany niust attaeh to the hinds so witlidrawn as of August 15, 1872. 

Item 6. ïhe withdrawals referred to in the next preceding paragraph here- 
of were accompanied by plats showing the line of route in Caiifornia desig- 
nated by tlie maps referred to in item 4 hereof, with 20-niile liniit Unes and 
30-niile limit Unes iiarallel with and on each side of the said Une, as such 
liniit Unes were established by tho Commissioner of the General Land Office 
under direction of the Secretary of the Interior. 

Item 7. The Atlantic & Pacifie Kailroad Company did not construct auy 
railroad in California. 

Item 8. The act of Congress approved on July 6, 1886, entitled "An act to 
forfeit the lands granted to the Atlantic & Pacific Railroad Company to aid 
in the construction of its road, and for other purposes," is admifted in évi- 
dence, by référence to the saine as printed in volume 24 of the United States 
Statutes at Large, pages 123 and followlng. 

Subdivision 3. 

Item 9. The Southern Pacific Railroad Company, mentioned in the act of 
Congress referred to in item 2 hereof, was duly incorporated and organized 
as such under the laws of California on December 2, 18B5, and the said Com- 
pany was thereby authorized and empowered to construct, owii, maintain, and 
operate a railroad from the Bay of San Francisco, thence through the counties 
of San Francisco, Santa Clara, Monterey, San Luis Obispo, Tulare, and Los 
Angeles to the town of San Diego, thence easterly through San Diego county 
to the Colorado river. 

Item 10. Within due time, the said Southern Pacific Railroad Company 
duly assenfed to, and accepted the terms and conditions of, the act of July 
27, 1866, mentioned in item 2 hereof. 

Item 11. On January 3, 1867, the said Southern Pacific Railroad Company 
filed with the Secretary of the Interior a map designating a line of gênerai 
route of the railroad which it elainied the right and authority to construct 
under the provisions of the act of Congress of July 27, 1806, referred to in 
item 2 hereof ; which Une of route as designated on the said map coiunienced iu 
tlie city of San Francisco and extended thence by way of San José, Gilroy, 
Très Pinos, Alcalde, Huron, Goshen, and Mojave, to the Colorado river, at or 
near Xeedles. 

Item 12. On January 3, 1807, the Secretary of the Interior reeeived and flled 
the map referred to in item 11 hereof, and on tbat day delivered it to the 
Commissioner of the General Land OfHcé, with directions tbat the said map 
be given appropriate officiai action. 

Item 13. On March 22, 1867, tho Commissioner of the General Land Of- 
fice, acting under direction of the Secretary of the Interior's letter dated 
March 19, 18G7, withdrew ail odd-numbored sections of public land lying with- 
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în 20 miles and 30 miles on each side of tlie Une of route sliowu on the niap 
set fortli in item IX hereof fvom sale or location, pre'(Nij)}tioii, or lioniestead 
entry. The Seeretary of the luterior in bis above-meiitioneil Ictter of ilareU 
19, 1867, after tlirecting the withdrawal, said: "I do not think it neee^sary 
at this tlme'to pass upou the (luestion as to whether this raîlroad conipauy 
hâve adopted tluî route of any other railroad. Any indemuity of gi'ant aris- 
ing out of <'onfliet of location nnder the flrst proviso in the third section of 
the Act, will be roserved for future considération." 

Item 14. The withdrawal referred to in the next preceding iiaragrapli here- 
of was accompanied l)y a niap showing the line of gênerai route designated 
on the niap set forth in item 11 hereof, with 20-mile lirait lines and 30-mile 
limit lines parallel with and on each side of the said line of route, as sueh 
limit lines were estahlished by the «îommissioner of the General Land Office 
under direction of the Seeretary of the Interior. 

Item 15. On July 14, 1808, the Seeretary of the Interior rendered a déci- 
sion wherein he held that the Southci'n l'acific Railroad Company was not 
lawfully authorized to construct a railroad along the line of route desig- 
nated upon the niap of .lamiary .3. 1807, set forth in item 11 hereof, and or- 
dered the withdrawals referred to in item 13 hereof set aside ; on August 20. 
18G8, the Seeretary of the Interior vacated the said order of July 14, 18(;8, as 
to ail lands south of San José; on November 2, 1809, the Seeretary of the 
Interior revoked the said order of August 20, 1808, and directed restoration 
of the lands withdrawn on March 22, 1867; on November 1], 1869, upon re- 
view, Seeretary Cox afflrmed his said order of November 2, 1809, and directed 
restoration of the said lands after 00 days' publication; on Deceraber 1ô, 1809, 
Seeretary Cox suspended the said orders of restoration made on November 2, 
1809, and November 11, 1809; and on July 20, 1870, the Seeretary of the In- 
terior directed that the original withdrawals of March, 1807, set forth in item 
13 hereof, be respected. 

Item. 10. The act of Congress, approved on June 25, 1808, entitled "An act 
relative to flling reports of railroad eompanies," is admitted in évidence, by 
référence to the same as printed in volume 15 of the United States Statutes at 
Large, page 79. 

Item 17. The act of Congress, approved on .July 25, 1808. entitled "An act 
to extend the time for the construction of the Southern Pacific Railroad in the 
state of California," is admitted in évidence, by référence to the same as 
printed in volume 15 of the United States Statutes at Large, page 187. 

Item 18. Prior to the year 1809 the San Francisco & San José Railroad 
Company was duly incorporated and organized under the laws of California, 
and thereby authorlzed to construct a railway from San Francisco to San José. 

Item 19. During the year 1869 the said San Francisco & San José Railroad 
Company constructed and fully equijiped a railroad from San Francisco to San 
José; during the same year the said Southern Pacific Railroad Company con- 
structed and fully equipped a continuation of the said railroad from San ,Tosé 
to Gilroy, a distance of ,30.26 miles ; and during the years 18(!9 and 1870 the 
said Southern Pacific Railroad Company constructed imd fully equipped a fur- 
ther continuation of the said railroad from Gilroy to Très Pinos, a distance of 
more than 20 miles. Ail of the said railroad from San Francisco to Très Pinos 
was constructed upon. or as nearly as jiracticable upon. the line rtesignated on 
the map of January 3, 1807, set forth in item 11 of this statement. 

Item 20. By an act. approved on :Marcli 1, 1870, entitled "An act relatlng 
to certiflcates of incorporation," the Législature of California providos as fol- 
lows : 

"Section 1. Any corporation now or hereafter organized under the laws of 
this State ni.ay amend its articles of associ.ation, or certificate of incorporation, 
by a niajority vote of the board of directors, or trustées, and by a vote of writ- 
ten assent of the stockholders representing at least two-thirds of the capital 
stock of such corporation ; jind a copy of the said articles of association or cer- 
tificate of incorporation as thus amended. duly certifled to be correct by the 
président and seeretary of the board of directors, or trustées of such corpora- 
tion, shall be filed in the same oftice, or offices, wliere the original articles or 
certificate are required by law to be filed; and from the time of flling such 
152 F.— 20 
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copy of the amended articles or certifleate, such corporation sball bave t'ne 
saine povvers, and it and the stockholders thereof sball be tbereaJLter subjeet 
to tlie same liabiilties as U sucb amendment bad been embraoed in tbe orig- 
inal articles or certiticate ; provided, tbat tbe time of tbe existence of such 
coi-poration sball not be tbereby extended beyond tbe time flxed. in tbe orig- 
inal articles or certiticate; and provided, furtber, tbat sucb original and 
amended articles or certifleate sball, togetlier, contain ail tbe matters and 
tbiiigs reçiulred by tbe law under wbicb tbe original articles of association 
or certiticate of incorporation were executed and tiled ; and provided fur- 
tber, tbat notbing berein contained sball be construed to cure or ameud any 
defect exlsting In any original certiticate of incorporation beretofore tiled, by 
reason of tbe failure of sucb certiticate to set fortb matters requircd by law 
to malie tbe same valid as a certiticate of incorporation at tbe time of the 
flling thereof ; also provided, tbat unless the vote or written asseut of ail tbe 
stoclîholders bas beeu obtained, then a notice of tbe intention to niaUe such 
amenduieut shall flrst be advertlst^d for sixty days, in some newspaper in 
tbe tovvu or county in wbich tbe principal place of business of suid comiiany 
Is located; and tbe written protest of any one of said stockholders. or bis duly 
autborized agent or attorney, wboso assent bas not been obtaitied, filcd vvith 
the secretary of tlie said company, shall, unless witlidravvn, be effectuai to 
prevent tbe adoption of such amendment; provided. thnt notbing in this act 
sball be construed to authorize any corporation to dimliiish its capital stock. 

"Sec. 2. This act shall take eû'ect and be In force ai ter its passage." 

Item 21. By an act approved on April 4, ISTU, enlitled "Au act to ald in 
giving eCfect to an act of Cougress relating to tbe SouUieru Pacilic l^ailroad 
Company," tbe Législature of California euacted as follows: 

"Section 1. Wbereas, by tbe provisions of a certain act of Congress of the 
Onlted States of America, eutitled 'An act pranting laiuls to ald in tlie con- 
struction of a railroad and tclegrajib line from Sun Francisco to tbe eastent 
Une of tbe atate of California.' approved July tvveaty seventh, eigliteen hun- 
dred and sixty-slx, certain grants were maile to, and certain riglits, privi- 
lèges, powera and authoritles were vested In and conferred upun tlie Southern 
Pacific Kallroad Company, a corporation duly orgaulzed and existing under 
the laws of tbe state of California; therefore, to euable tbe siild ('onipany 
to more fully and couipletely comply with and perform tbe reciuireiueuts, pro- 
visions and conditions of tlie said act of Congrcss, and ail otber acts of Con- 
gress now In force or which mjiy bereafter be euacted. tbe state of California 
bereby conseuts to said act ; and tbe said company. Us successors and assigna, 
are bereby autborized and emiiowered to change the line of its railroad so as 
to reacb tbe eastern bnundary line of the state of Calirornia by sucb route as 
the company sball détermine to be tbe most praeticable, and to file new 
amendatory articles of association ; and tlie rigbt, power and privilège is 
bereby granted to, conferred upon and vested lu tbem, to construct, maintaln 
and operate, b.v steam or otber power, the snld railroad and telegrajib line 
inentloned in the said acts of Congress, bereby conflrming to and vesting In 
the said company, its successors and assigns. ail tbe rigbts. privilèges, fran- 
chises, power and authority conferred ur>on, granted to or vested In said com 
pany by tbe act of Congress and any act of Congress which may be bereafter 
enaeted. 

"Sec. 2. This act shall take effect and be in force from and after Its pas- 
sage." 

Item 22. The ,1oint resolution of Congress, approved on July 28, 1870, entl- 
tled ".Toiiit resolution coiiccrniug the Southern l'acific Ilallroad of Calilornia," 
is adniitted In évidence, by référence to the same as priuted in volume 16 of 
the United States Statutes at Large, page 382. 

Item 23. On Octolier 11, 1870, articles of association, amalgamation, and con- 
solidation were made and entered Into. tn due conformity to and compllance 
with the laws of California, by and between the said Southern Pacific Rail- 
road Company and San Francisco & San José Kailroad Company whereby It 
was provided tbat the Inst-named company was amalgamated and Consoli- 
dated with tbe said Southern Pacific Railroad Company, under tbe corporate 
uamc and style of "Sonllicrn Paeitie Kailroad Company." and that the said 
Southern Pacifie Railroad Company tbereby became tlie owner of ail stock 
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and property of the said San Francisco & San José Hailroad Company; and 
the said articles further provided tliat tbe Soutliern Pacific Kallroad Company 
was authorized to purcbase, construct, maintain, own, and operate a raili'oad 
from the city of San Francisco througb tbe counties ot San Francisco, San 
Mateo, Santa Clara, Monterey, Freno, Tulare, Kern, San Bernardino, and 
San Diego to the Colorado river, and such branch Une railroads as its board 
of directors might deem advantageous. 

Item 24. The said Southern Pacifie Railroad Company never constructed 
any railroad between Très Pinos and Alcalde, a distance ot about 5L» miles. 

Item 25. The said Southern Pacific Railroad Company completed the coa- 
atruction of, aad fuUy equipped, a continuons liue of railroad from Très Pinos, 
by way of Huron, Goshen, and Mojave, to junction with the Atlantic & Pa- 
cifie Railroad, on the Colorado river, at Needles, in several sections, on or 
about the foUowing dates : The seventeenth section, 20.559 miles, from Très 
Pinos (in N. E. % of section 23, township 21 south, range 14 east, M. D. M.) to a 
point in the N. W. % of section 11, township 20 south, range 17 east, M. D. M., 
on July 16, 1888; the ninth section, 20 miles, from the last-mentioned point 
to the N. E. % of section 2, township 19 south, range 20 east, M. D. M., on 
January 9, 18T7; the eighth section, 20 miles, from the last-mentioned point 
to Goshen (in section 19, township 18 south, range 24 east, M. D. M.), on De- 
cember 11, 1876 ; the third section, 20 miles, from Goshen to the N. W. %, of 
section 30, township 21 south, range 25 east. M, D. M., on June 80, 1872; the 
fourth section, 20 miles, from the last-mentioned point to the N. W. 14 of 
section 2, in township 25 south, range 25 east, M. D. M., on June 30, 1873 ; 
the flfth section, 20 miles, from the last-mentioned point to the N. E. % of 
section 9, township 28 south, range 26 east, M. D. M., on June 13, 1874 ; the 
alxth section, 20 miles, from the last-mentioned point to the N. E. % of sec- 
tion 5, township 30 south, range 29 east, M. D. M., on June 10, 1875; the sev- 
enth section, 20 miles, from the last-mentioned point to the S. E. % of section 
33, township 30 south, range 31 east, M. D. M., on January 13, 1876; the 
tenth section, 41.66 miles, from the last-mentioned point to Mojave (in the 
N. E. % of section 17, township H north, range 12 west, S. B. M.), on D«- 
eember 17, 1877 ; the eleventh section, twelfth section, thirteenth section, four- 
teenth section, fifteenth section, and sixteenth section, in ail 242,507 miles, Con- 
necting with the tenth section at Mojave, and extending thenee to the Colo- 
rado river, at or near Needles, ail constructed prior to April 19, 1883. 

Item 26. Commissioners, duly appointed for that purpose, examlned ail of 
che said railroad from San José to Très Pinos, and from Alcalde to the Colo- 
rado river, at or near Needles, after construction, re pecti^e'y, of each of the 
said several sections thereof, and duly reported to the Secretary of the Interl 
or that each of said sections had been completed in a good, substantial, and 
workmanlike manner, as near as may be along the Une indicated on the map 
of January 3, 1867, set forth in item 11 of this stipulation, in ail respects as 
required by the said act of ,Tuly 27, 1806, and recommeuded that the same be 
accepted and approved; each of whieh reports was accon)panied by a map of 
the survey, location, and profile of the section of road as constructed and re- 
ported upon, duly verifled by the proper officers of the snid Southern Pacifie 
Railroad Company as a map and profile of such railroad as finally located 
and constructed and as correctly showing the location thereof, with the ap- 
proval of the said commissioners iudorsed upon the maps; and each of said 
reports and maps were accepted and approved by the Secretary of the Interi- 
or. Such reports were made and maps approved by the commissioners, and 
said reports and maps were received, flied, and approved by the Secretary of 
the Interior, on the foUowing dates: E'irst section (San .ToRé to Gilroy), re- 
port made and maps approved by the commissioners on October 29, 1870, re- 
port and map approved by the Secretary on January 20, 1871 ; second sec- 
tion (Gilroy to Très Pinos), report made and maps approved by the commis- 
sioners on, September 12, 1871, report and map approved by the Secretary on 
October 13, 1871 ; third section, report made and map apnroved by the com- 
missioners on September 14, 1872, report and map approved by the Secretary 
on September 28, 1872 ; fourth section, report made and map approved by the 
commissioners on July 23, 1873, report and map approved by the Secretary 
on August 5, 1873; fifth section, report made and map approved by the com- 
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missioners on geptember 19, 1874, report and map approved by tlie Seeretary 
on October 9, 1874 ; sixth section, report made and map approved by the com- 
missioners on August 3, .1875, rejrort and map approved by tbe Se'cretai-y ou 
Angnst 21, 1875; seventh section, report made and map approved by tlie com- 
missiouers on May 27, 1870, report and map approved by the Seeretary on 
.Tune 14, 1870; eightli section, report made and map approved by tlie commis- 
sionors on .Tanuary 2, 1877, report and map approved by tbe Seeretary on 
January 22. 1877 ; nintii section, report made and map approved by tbe com- 
uiissioners on l'ebruary 9, 1877. report and map approved by the Secretarj' on 
February 20, 1877 ; tenth section, report made and map approved by the com- 
mifsioners ou .lanuary 30, 1878, report and map approved by the Seeretary on 
February 11, 1878 ; eleventh section, twelfth section, thirteenth section, four- 
teeuth section, flfteenth section, and sixteenth section, reports, made and mapa 
approved by the commissloners on December 27, 1884, reports and maps re- 
ceived and flled by the Seeretary on January 7, 1885, and approved by the 
Seeretary on September — , 1897 ; sevent»enth section, report made and map ap- 
proved by the commissloners on April 2, 1889, report and map approved by the 
Seeretary on October 23, 1889. 

Subdivision 4. 

Item 27. The act of Congress approved on March 3, 1871, entitled "An act 
to incorporate the Texas Pacific Raiiroad Company, and to aid in the con- 
struction of Its road, and for other purposes," Is admltted in évidence by réf- 
érence to the same as printed in volume 10 of the United States Statutes at 
Large, pages 573 and following. 

Item 28. On May 10, 1871, the board of directors of the Southern Pacific 
Raiiroad Company adopted a resolution accepting the terms, conditions, and 
impositions of the act of Congress mentloned In the next preceding paragraph 
hereof, and directing that a copy thereof, certifled under the seal of said 
Company, be forwarded to and filed with the Seeretary of the Interlor; and 
on February 25, 1887, a copy of the said resolution, certifled by the Seeretary 
of the said oompany, under the corporate seal of the said company, was flled 
with the Seeretary of the Interlor. 

Item 29. On April 3, 1871, the said Southern Pacific Raiiroad Company flled 
with the Seeretary of the Interior a map designating the Une of gênerai route 
of the raiiroad whlch it claimed the right and authority to construct under 
the provisions of the said act of March 3, 1871 ; which map the Seeretary of 
the Interior on that day reeeived, filed, and delivered to the Commlssioner of 
the General Land Office, with directions that the same be given approprlate 
action. 

Item 30. On April 21, 1871, the Commlssioner of the General Land Office, 
under direction of the Seeretary of the Interlor, withdrew ail odd-numbered 
sections of public iaud lying wlthin 20 miles and 30 miles on each side of 
the line of route shown on the map referred to in item 29 hereof from sale or 
location, pre-emption or homestead entry. 

Item 31. The withdrawal referred to in item 30 hereof was accompanied by 
a plat showing the line of gênerai route designated on the map set forth in 
item 29 of this stipulation, with 20-mile limit Unes and 30-miIe limit Unes par- 
allel with and on each side of the said line of route, as such limit linos were 
establlshed by the Commlssioner of the General Land Office under direction 
of the Seeretary of the Interior. 

Item 32. On April 15, 1871, the said Southern Pacific Raiiroad Oompany, 
duly confonnlng to and complying with the laws of California, amended its 
articles of incorporatio]i as they thon existed, so as to include thereln a par- 
ticular description of the Une of route designated on the plat set forth in 
item 29 hereof. 

Item 33. The said Southern Pacific Raiiroad Company complctcd the con- 
struction of, and fully equipped, a continuons ralirosid from Mojave, by way 
of Los Angeles, to the Colorado river, at or near Yuma, in several sections, 
along or near the line designated on the said gênerai route map of April 3, 
1871, ail prior to December 0, 1877. 

Item 34. Commissloners, duly appointed for that purpose, examined ail of 
the said raiiroad after construction, respectlvely, of each of the several sec- 



UNITED STATES V. SOUTHERN PAC. K. CO. 309 

tions thereof, and duly reported to tUe Seeretary of tbe Intorior thut eacli oC 
said seutions liad been completed iu a good, substautia!, and workmanlike 
luannei-, in ail respects as required by tbe said aet of Mardi ;{, 18TJ, and ree- 
ommended tbat tUe same be acceyted aud approved : eacb of wUicli reports 
was accompanied by a niap o£ tbe survey, location, and profile of the section 
of road as constructed and reported upon, duly verified by tbe proper offlcers 
of tbe sald Southern Pacific Railroad Company as a map and profile of sueb 
railroad as finally located and constructed, and showing the correct location 
tbereof, with the approval of the said comniissioners indorsed upon the maps. 
Tbe said reports were inade and inai)s approved by the coiuniissioners, and the 
said reports and maps were flled and apy)roved by the Seeretary of the In- 
terior, and approved by the Président of the United States, on tbe followiug 
dates: First section (from a point in the N. W. % of se<'tion 3, township 2 
iiortb, range 15 west, S. B. M., to a point in the N. E. Vt of section 27, town- 
ship 1 south, range 9 west. S, B. M., a distance of 50 miles), report made and 
map approved by the commissioners on April 15, 1874, r<>port and map filed 
and approved by the Seeretary of the Interior on May 8, 1874. and report ap- 
I)roved by the Président of the TJnited States on May 9, 1874; second sec- 
tion (from the said point In the N. E. Vt of section 27, township t south, range 
9 west, S. B. M., to a point in tbe S. W. % of section 4, township 3 south, range 
1 west, S. B. M., a distance of 50 miles), report made and map approved by 
the commissioners on Oetober 21, 1875, report and map filed aud approved by 
the Seeretary on November 8, 1875, and report approved by tbe Président on 
November 11, 1875 ; third section (from tbe said point in tbe S. W. % of 
section 4, township 3 south, range 1 west, S. B. M., to a point in the S. W. % 
of section 24, township 5 south, range 7 east, S. B. M., a distance of 50 miles), 
report made and map approved by the commissioners on June 22, 1870, report 
and map flled and approvecl by the Seeretary on July 10, 1S7(), and report 
approved by the Président on July 21, 1876; fourth section (from the said 
point in the N. W. % of section 3, township 2 north, range 15 west, S. B. M., 
to a point in tbe N. E. % of section 17, township 11 north, range 12 west, 
S. B. M., a distance of 78.59 miles), report made aud map approved by tht; 
commissioners on February 17, 1877, report and map filed and approved by 
the Seeretary on Mareh 1, 1877, and report approved by the Président on 
March 2, 1877 ; flfth section (from the said point in the S. W. % of section 
24, township 5 south, range 7 east, S. B. M., to a point in the S. B. % of 
section 20, township 10 south, range 22 east, on the Colorado river, a distance 
of 118.37 miles), report made and map approved by the commissioners on 
December 6, 1877, report and map flled and approved by tbe Seeretary on 
January 19, 1878, and report approved by tbe Président on January 23, 1878. 

Subdivision 5. 

Item 35. The following lands described in Kxhibit B attachod to plaintiff's 
bill of complaint herein are within primary limits common to the land grants 
made by the said act of Congress of .Tuly 27, 1800, imto the Atlantic & Paciflc 
Railroad Company and unto the Southern Paciflc Railroad Company ; for 
which reason the plaintiff's bill of complaint herein Is dismissed, without 
pre.iudice, as to said lands, to wit, sections 1, 3, 5, X. i/> of N. E. % of section 
7, N. % of N. E. %-, N. 1/2 of N. W. i/4 of section 9, N. %, and N. % of S. 
% of section 11, ail in township 6 north, range 10 west, San Bernardino base 
and meridian. 

Item 30. AU lands described in the bill of complaint herein otber than tbe 
lands described in the next preceding paragraph hereof (item 35) are situated 
within primary limits of the land grant made unto the Atlantic & Pacific 
Railroad Company by the said act of Congress of July 27. 1800, and within in- 
demnity limits of the land grant made unto the Southern Paciflc Railroad 
Company by the same act. 

Item 37. Ail lands described in Bxhibit A attached to the bill of complaint 
herein were patented to the Southern Pacific Railroad Company by patent 
date3 .Tune 30. 1903, pursuant to said conipany's hidemnity sélection tbereof 
made by list No. 94, flled on November 10. 1903. 

Item 38. Exhibit A to the défendants' answer herein contains fuU, true, and 
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correct statements of ail sales made by tbe Southern Pacific Eailroad Com- 
pany of lands describod in Kxbibit A and Exliibit B attacbed to the plaintiff's 
bill of complaiut herein, and of ail material particulars tbereof. Eacli and ali 
of sucli purtjbases were nmde for i'ull value of tbe lands at times of sale, 
witbout notice or knowledge of aiiy claims or rigbts of tbe United States in 
or to tbe lands purcbased, by persoas wbo in good faitb believed tbey were 
purcbasing from tbe said company a good and sulHcient title, except in so 
far as tbe purebasers bad constructive notice tbat tbe lands purcbased were 
granted by tbe said act of July 27, 1866, unto tbe Atlantic & Pacific Railroad 
Company, and were not granted to and did uot belong to tbe said Southern Pa- 
cific Railroad Company ; and tbe title of eaeh of sucb purebasers to the land 
so purcbased was confirmed by tbe act of Congress approved March 2, 1896, 
published in volume 14, United States Statutes at Large, page 42. 

Item 39. The oflSclal "Land Office Report, 1875," at page 409, contains the fol- 
lowing: "Statement Exbibiting Land Concessions by Acts of Congress to States 
and Corporations, &c." : Act March 3, 1871, 16 Stat. 579 ; Southern Pacific 
Railroad Company, estimated quantity embraced within the 20 and 30 mile 
limits of the grant, 3,520,000 acres; estimated quantity wbicb the company 
wlll receive frpin tbe grant, witbin the 20 and 30 mile limits thereof, 3,000,000 
acres. 

Item 40. It appears from the records of the United States Land Oflîee for 
the Los Angeles District of Californla that within the indemnity limits of the 
grant made to the Southern Pacific Railroad Company by the act of Con- 
gress of March 3, 1871, there remains more than 50.000 acres of surveyed pub- 
lic land. vacant of record, embraced in odd-numbered sections, returned as 
agrlcultural In character, which bave not been selected as indemnity by said 
Company, not including any laiids embraced witbin either the granted limits 
or Indemnity limits of the grant to the Atlantic and Pacific Railroad Com- 
pany made by the act of Congress of July 27, 1806, and not including any 
lands withdrawn for the Texas Pacific Railroad Company under the map of 
gênerai route filed by said company in the year 1871 under said act of Con- 
gress of March 3, 1871. 

Subdivision 6. 

Item 41. Either party to this suit may introduee further and additional tes- 
timony or other évidence at any time within 90 days from this date. 
Dated and signed on December 7, 1!X)4. 

Joseph H. Call. 

Spécial Assistant U. S. Attorney. 
Wm. Sinfîer, .Tr., 

Attorney for the Défendants. 
Indorsed: No. 1.114. U. S. Circuit Court, Southern District of California, 
Southern Division, United States v. Southern Pacifie Railrond Co. et al. Stip- 
ulation as to évidence. Filed Dec. 13, 1904. Wm. M. Van Dyke, Clerk; Chas. 
N. Williams. Denuty, Wm. Singer, Jr., No. 49 Second St., San Francisco, Cal., 
Atty. for Défendant. 

The Attorney General and Joseph H. Call, U. S. Att}'. 
Wm. F. îlerrin and Wm. Singer, Jr., for défendants. 

ROSS, Circuit Judge. The facts of this case difïer from those in 
the case of the United States v. Southern Pacific Railroad Company 
et al., numbered 1,196, just decided, 152 Fed. 314; for hère the agreed 
statement of facts shows that ail of the lands in controversy are within 
the primary limits of the grant made by Congress to the Atlantic & 
Pacific Railroad Company by its act of July 27, 1866, c. 278, 14 Stat. 
292, and within the indemnity limits of the grant made to the défend- 
ant Southern Pacific Railroad Company by the same act. It is also 
stipulated by the respective parties that a certain portion of the lands 
described in Exhibit B. annexed to the bill were included in the final 
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decree entered in this court in tlie case between the same parties, hère 
numbered 184, and vvhich was affirmed by tlie Suprême Court in 168 
U. S. 1, 18 Sup. Ct. 18, 43 L. Ed. 355, and "that ail acts of Congress 
and laws of the state of California, whether of public or private, gênerai 
or spécial, nature, and ail officiai acts and décisions of the Commis- 
sioner of the General Land Office and Secretary of the Interior, relat- 
ing to the Southern Pacific Railroad Company or to the Atlantic & 
Pacific Railroad Company, or affecting the rights of either of said 
companies or of the United States, and ail décisions of the Suprême 
Court of the United States reported in the United States Reports 
relating to or affecting the rights of either of said companies, in 
so far as relevant and material to the issues and controversies in this 
case, shall be deemed before this court for judicial décision." 

In deciding the case entitled "United States v. Southern Pacific 
Railroad Company et al.," and hère numbered 600, this court was 
of the opinion that the décision of the Suprême Court in the cases 
of United States v. Southern Pacific Railroad Company, 146 U. S. 
570, 13 Sup. Ct. 152, 36 L. Ed. 1091 ; United States v. Colton Mar- 
ble & Lime Company, 146 U. S. 615, 13 Sup. Ct. 163, 36 L. Ed. 1104 ; 
United States v. Southern Pacific Railroad Companv, 146 U. S. 570, 
13 Sup. Ct. 152, 36 L. Ed. 1091, and Southern Pacific Railroad Com- 
pany V. United States, 168 U. S. 1, 18 Sup. Ct. 18, 42 L. Ed. 355, 
determined that the Southern Pacific Company never acquired any in- 
terest or right in or to any of the odd-numbered sections of land em- 
braced within the granted or indemnity limits of the Atlantic & Pacific 
Railroad Company, either by the grant contained in the act of July 
27, 1866, c. 278, 14 Stat. 292, or in the joint resolution of Congress of 
June 28, 1870, 16 Stat. 382, or in the act of March 3, 1871. c. 122, 16 
Stat. 573. United States v. Southern Pac. R. Co. (C. C.) 86 Fed. 
S62, 963. 

In affirming the judgment of this court in that case, the Circuit Court 
of Appeals for this circuit took the same view of those décisions of 
the Suprême Court, saying, in its opinion : 

"The scope of thèse décisions of the Suprême Court cannot be mistaken. 
They were intended to dispose of ail the questions in issue, and make it per- 
fectly elear that ail the lands embraced within the primary and indemnity 
limits of the Atlantic & Pacific grant, between the Colorado river aud San 
Buena A'entura, had been forfeited to the United States, and restored to the 
jmblic domain, free from any claim whatever on the part of the Southern 
Pacific Railroad Company ; and thèse décisions hâve been placed upon grounds 
that leave no room for the considération of a claim of title based upon the 
theory that the Southern Pacific Company had acquired a right to the lands 
contemporaneously with the Atlantic & Pacific Company under section 18 of 
the act of July 27, 1866, c. 278. 14 Stat. 209." United States v. Southern Pa- 
cific Railroad Company, 98 Fed. 27, 39, 38 C. C. A. 619, 631. 

But on appeal to the Suprême Court, that tribunal took a différent 
view of its former décisions from that taken by the Circuit Court of 
Appeals and by this court in the case cited, and declared that : 

"It was not adjudged in those cases either that the Southern Pacific had 
no title to any real estate by virtue of the act of 1866, or that, if there was 
any real estate to which it held auy claim or right by virtue of that act, such 
claim was not of equal force with that of the Atlantic & Pacific. The gên- 
erai statemeat at the close of the qtiotation from 146 U. S. 607, 13 Sup. Ct 
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IfiO. 30 L. Ed. 1101, 'tbnt tlie lattpr comiiany lins no tiflp of <iny kind 1o tîicso 
liUids,' and the similar statemeiit iu iiai'ajçi'ai'l' ^ oï t'"' quotatiou from lUS 
U. S. (U, 18 Sup. et. 32. 42 L. Ed. 381, are to be takeii as applicable oiily to 
the facts presented, and eaniiot be coustrued as aimouiiciug aiiy détermina- 
tion as to matters and questions not ajjpearing in tlie records. Of course, the 
decrecs that were rendered iu tliose ca.ses are conclusive of the title to tbo 
property involved in theui, no niatter wbat daims or ri.cbts eitlier party niay 
hâve had and failed to jiroduce, but. as to property which was not in\-olved 
in those suits, they are conclusive only as to the matters which were nctually 
litieated and dctermined." 183 U. S. 510, 533. 22 Sup. Ct. 154, IGO (4G L. Ed. 
307). 

Accordingly, and inasmuch as Congress had, by its act of July 6, 
1886, c. 637, 24- Stat. 123, declared forfeited the lands granted to the 
Atlantic & Pacific Raiiroad Company within the hmits of CaHfornia, 
the Suprême Court, in the case last cited, held that the United States 
held "an equal undivided moiety in aU the odd-numbered sections which 
He within the conflicting place limits of the grant to the Atlantic & 
Pacific Company and of that made to the Southern Pacific Company by 
the act of July 37, 1866 ; and that the Southern Pacific Company holds 
the other undivided moiety thereof." 

As it was thus authoritatively determined by the Suprême Court that 
the act of Congress forfeiting the lands granted to the Atlantic & 
Pacific Company did not affect the grant made by the act of July 37, 
1866, to the Southern Pacific Company, in so far as it concerns the 
lands within the primary limits of that grant, I am unable to see any 
valid ground for holding that the forfeiture deprived the Southern 
Pacific Company of any indemnity lands covered by the same grant. 
There is but the one grant to the Southern Pacific Company made by 
the act of 1866, which embraces both classes of lands; that is to say, 
lands within its primary limits and lands within its indemnity limits. 
According to the décision of the Suprême Court in United States v. 
Southern Pacific Raiiroad Company, 183 U. S. 519, 22 Sup. Ct. 154, 
46 L. Ed. 307, the act of July 27, 'l866, gave to each of the raiiroad 
companies mentioned an undivided half of ail of the odd-numbered 
sections falling within the primary limits of both grants, the half so 
granted to the Atlantic & Pacific Company afterwards reverting to the 
United States by virtue of the act of forfeiture. It is quite true, as 
suggested by counsel for the complainant, that, had the grant to the 
Atlantic & Pacific Company not been forfeited, it would hâve continued 
to hold its interest in the odd-numbered sections within its primary 
limits, and that, in that event, none of such odd-numbered sections 
would hâve been subject to sélection by the Southern Pacific Company 
as indemnity lands ; but, according to the ruling of the Suprême Court 
in 183 U. S. 519, 32 Sup. Ct. 154, 46 L. Ed. 307, that would only bave 
been so for the reason that, in the event supposed, such odd-numbered 
sections would not hâve been public lands. 

Applying the décision of the Suprême Court in the case last cited 
to the admitted facts in the présent case, it seems to me to resuit, nec- 
essarily, that, except as to those of the lands in controversy that were 
covered by the final decree entered in the case numbered in this court 
184, and affirmed by the Suprême Court in 168 U. S. 1, 18 Sup. Ct. 18, 
42 L. Ed. 355, there must be judgment for the défendants ; for holding. 
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as the Suprême Court did in the case reported in 183 U. S. 519, 23 Sup. 
Ct. 154, 46 L. Ed. 307, that the act forfeiting the grant to the Atlantic 
& Pacitic Company did not affect the grant made to the Southern 
Pacific Company by tlie act of July 27, 1866, in so far as concerns the 
lands within the primary hmits of that grant, I do not think I would be 
justified in holding that the forfeiture deprived that company of any 
indemnity lands, covered by the same grant, not included in any judg- 
ment heretofore entered. 

I see nothing in tlie décision of the Suprême Court in the case of 
Southern Pacific Railroad Companv v. United States, 189 U. S. 447, 
33 Sup. Ct. 567, 47 L. Ed. 890, in conflict with this ruling. In that 
case it vvas held that the rights of the Southern Pacific Company under 
the act of March 3, 1871, c. 12,3, 16 Stat. 573, were subordinate to 
those granted by the same act to tlie Texas Pacific Raih-oad Company, 
the "plain intent" of wliich, said the court in its opinion, was "to except 
from the grant to the Southern Pacific the land that in tlie natural 
course of events would be covered by the location of the" road of the 
Texas Pacific Company. The court there further expressly declared 
that the act of March 3, 1871, "is not governed by the ordinary rule 
as to contemporaneous grants. The Southern Pacific was not intended 
or allowed to interfère with what the Texas Pacific might take." And 
having there determined that in respect to lands falling within the 
limits of both of those grants the Southern Pacific got no title by the 
act of March 3, 1871, to any of the land falling within its primary 
limits, it could not, for precisely the same reason, get any title 
to any land within the indemnity limits of that grant, for indemnity 
is allowed only to make good a loss or losses sustained by the grantee 
within the primary limits of its grant. 

Counsel for the complainant is also mistaken in saying that the pré- 
cise question presented in the présent case was also dccided by this 
court in case iNo. 878 (United States v. Southern Pac. R. Co. [C. C] 
117 Fed. 544). The facts upon which that case was decided were thus 
stated by the court : 

"The agreed statement of facts shows that each of the separate and di»- 
tinet tracts of the public lands foriuins the subject of the suit speoiflcally de- 
scribed In Exhibit A annexed to the bill, and aggi-egating 30,067.79 acres, fell 
within the 30-mile limits of tlie Atlantic & l'acific grant, and, as I under- 
stand the évidence, none of theni are embraced by the coranion-place limite 
of that grant and the -grant luade to the défendant railroad Company by 
the same act of July 27, 1800, but do fall within the limits of the branch-line 
grant to that company. In the case of Southern l'ac. 1{. Co. v. U. S., 183 U. S. 
519, 22 Sup. Ct. loi, 40 L. Ed. 307, it was held that the United States, having, 
by the forfeiture act of July 0, 1S8(>, become possessed of ail the rights and 
interest of the Atlantic & Pacific Uailroad Company in the grant niade to it 
by the act of July 27, 186C, within the limits of California, had an equal un- 
divided inoiety in ail the odd-numberod sections which lie within the con- 
flicting place limits of that grant and of that made to the défendant Southern 
Paeiiîc Kailrond (;<)m))aiiy by the same act of July 27, 1860, by which the lat- 
ter company acquired the other equal undivided moicty thereof. But that 
case left uudisturbed the preceding décisions, by which it has beea adjudged 
that none of the public lands within the 30-mile limits of the grant made by 
Congress on the 27tli day of July. ]80(i, to the Atlantic & Pacific Railroad 
Company, ever i>assed to the défendant Southern Pacifie Itailroad Company by 
virtiie of the grant made by Congress to that company by the joint résolution 
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of June 28, 1870, or by the act of March 3, 1871. U. S. v. Soutliorn Par. K, 
Co., 146 U. S. 570, 13 Sup. Ct. 152, 36 L. Ed. 1091; XI. S. v. Colton Marble & 
Lime Co., 146 U. S. 615, 13 Sup. Ct. 163, 86 L. Ed. 1104; Southcru l'ac. U. 
Co. V. U. S., 168 U. S, 1, 18 Sup. Ct. 18, 42 L. Ed. 355: TJ. S. v. Southem Pue. 
R. Co. (C. C.) 86 Fed. 962 ; Southern Pac. R. Co v. U. S., 38 C. C. A. 619, 98 
Fed. 27." 

It will be thus seen that in making that décision tlie court did not 
hâve before it a case similar to that now presented, for there the lands 
in controversy were not within the common limita of the grants made 
by the act of July 27, 1866, to tlie Atlantic & Pacific and Southern 
Pacific Companies, but were within fat primary limits of the Atlantic 
& Pacific grant, and within the limits of the branch Une grant of the 
Southern Pacific Company, to wit, that of March 3, 1871. 

There will be judgment for the complainant in respect to such of the 
lands hère in controversy as were included in the decree entered in 
case No. 184 in this court, and in respect to ail otlier lands embracçd 
by the bill herein there will be judgment for the défendants. 

A decree to that efïect will be prepared and subniitted to opposite 
counsel, and then to the court for signature. 



UNITED STATES v. SOUTHERN PAC. E. CO. et al. 

(Circuit Court, S. D. Califomia, S. D. Jauuary 21, 1907.) 

No. 1,196. 

Public Lands— Raiieoad Géants— Conflicting Grants. 

None of the lands within either the primary or indemnity linilts of the 
grant made to the Atlantic & Pacifie Railroad Company in California by 
Act July 27, 1800, 14 Stat. 292, c. 278, passed to the Southern Pacifie 
Railroad Company by virtue of the grant of March 3, 1871, 16 Stat. 573, 
c. 122. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, §§ 
274, 275.] 

In Equity. Suit to adjust land grant. 

Stipulation as to Evidence. 

Down to subdivision 5 thi9 stipulation is the same as subdivisions 1, 2, 3, and 
4 of the stipulation in case 1,114 (152 Fed. 303). 

Subdivision 5. 

Item 35. The northeast quarter of northeast quarter (N. E. % of N. E. Vi) 
of section seven (7), in township six (6) north, range eight (8) west, San Ber- 
nardino base and meridian, is situated within primary limits of the land 
grant made unto the Atlantic & Pacific Railroad Company by the hereinbefore 
mentioned act of Congress of July 27, 1866, and within indemnity limits of 
the land grant made unto the Southern Pacific Railroad Company by the here- 
inbefore mentioned act of Congress of March 3, 1871; but the said land is not 
within either primary or indemnity limits of the land grant made unto the 
Southern Pacific Railroad Company by the said act of Congress of Julv 27, 
1866. 

Item 36. The west balf (W. %) of section thirty-one (31), în township nine 
(9) north, range flfteen (15) west, San Bernardino base and meridian, is sit- 
uated within indemnity limits of the land grant made unto the Atlantic & 
Pacifie Railroad Company by the hereinbefore mentioned act of Congress of 
July 27, 1866, and within Indemnity limits of the land grant made unto tlm 
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Soiithem Paeiflc RaiU-oad Company by the hereinbcfore mentioiied act of Con- 
sress oï iiai-ch 3, 1S71 ; but tlie said land is not within eitber ijrimary or 
mdemnïty Jimits of the laDd graiit made unto the Southern Pacific Railroad 
Company by the said act of Congress of July 27, 1866. 

Item 37. The lands described in item 35 and item 36 of this stipulation 
as to évidence were patented by the United States unto the Southern Pacific 
Railroad Company by patent dated June 30, 1903, pursuant to said company's 
indemuity sélection thereof as indemnity lands of its said March 3, 1871, 
land grant, by list No. 93, in due (onn, filed in the Los Angeles land office on 
November 10, 1902. 

Item 38. It appears from the records of the United States Land Office for 
the Los Angeles District of California that within the indemuity limits of the 
grant made to the Southern Pacific Railroad Company by the act of Congress 
of March 3, 1871, there remains more than 50,000 acres of surveyed public 
land, vacant of record, embraced in odd-numbered sections returned as agricul- 
tural In character, which hâve not been selected as indemnity by said company, 
not including any lands embraced within either the granted limits or in- 
demnity limits of the grant to the Atlantic & Pacific Railroad Company made 
by the act of Congress of July 27, 1866. 

Ite.m 39. The officiai "Land Office Report, 1873," at page 409, contains the 
following: "Statement Exhibiting Land Concessions by Acts of Congress to 
States and Corporations, &c." ; Act March 3, 1871. c. 122, 16 Stats. 579; South- 
ern Pacific Railroad Company, estimated quantity embraced within the 20 
and 30 l'oile limits of the grant, 3,520,000 acres ; estiniated qimntity which the 
company will receive from the grant, within the 20 and 30 mile limits there- 
of, 3,000,000 acres. 

Item 40. On July 23, 1885, the said Southern Pacific Railroad Company 
sold, under contract for deed No. 4,722, for the full sum of $308 cash in hand 
that day paid, ail of the lands described in item 36 of this stipulation as to 
évidence, unto the Atlantic & Pacific Fibre Importing & Manufacturing Com- 
pany, a foreign corporation ; and by instrument in writing bearing date Janu- 
ary 27. 1893, the said Atlantic & Pacific Fibre Importing & Manufacturing 
Company assigned the said contract, and its interest in the lands therein 
described, unto Jackson Alpheus Graves, a citizen of the United States. 

Subdivision 6. 

Item 41. Either party to this suit may introduce further and additional tcs- 
timony or other évidence at any time within 90 days from this date. 
Agreed to and signed on November 21, 1905. 

Joseph H. Call, 
Spécial Assistant U. S. Attorney. 

\Vm. Singer, Jr. 
Attorney for the said Défendants. 
Wm. F. Herrin, 
Albert Rathbone, 

Counsel for the Said Défendants. 
Indorsed No. 1196. U. S. Circuit Court, Southern District of California, 
Southern Division. United States v. Southern Pacifie Railroad Co. et al. 
Stipulation as to évidence. Filed November 24, 1905. Wm. M. Van Dyke, 
Clerk ; Chas. N. Williams, Deputy. Wm. Singer, Jr., 1127 Merchants' Ex- 
change, San Francisco, Cal., Atty. for Défendants. 

The Attorney General and Joseph H. Call, U. S. Atty. 
Wm. F. Herrin, Wm. Singer, Jr., and Albert Rathbone, for de- 
fendants. 

ROSS, Circuit Judge. The agreed statement of facts shows that 
one of the two tracts of land involved in this suit is situated within 
the primary, and the other within the indemnity, limits of the grant 
made by Congress to the Atlantic & Pacific Railroad Company by Act 
July 27, 1866, c. 378, 14 Stat. 292. Neither of the tracts is within the 
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grant made by the same act to the Southern Pacific Railroad Company,, 
but the latter company claimed them under the grant made to it by 
Act Cong. March 3, 1871, c. 132, 16 Stat. 573, under which it under- 
took to sélect them as indemnity land given it by that act, and wliich 
sélections were allowed by the Land Department, followed by patents 
of the government. 

Both of those acts of Congress, and the rights of the respective 
railroad companies thereunder, hâve heretofore been the subject of fré- 
quent considération and adjudication by this court, as well as by the 
Suprême Court, so that it does not now seem necessary to do more than 
to cite the cases which, in my opinion, require a decree in this case in 
favor of the complainant. Accordingly, on the authority of Southern 
Pacific Railroad Company v. United States, 189 U. S. 447, 23 Sup. Ct. 
567, 47 Iv. Ed. 896 ; United States v. Southern Pacific Railroad Com- 
pany, 146 U. S. 570, 13 Sup. Ct. 152, 36 L. Ed. 1091; Southern Pacific 
Railroad Company v. United States, 183 U. S. 519, 22 Sup. Ct. 154, 
46 L. Ed. 307; Southern Pacific Railroad Company v. United States, 
168 U. S. 1, 18 Sup. Ct. 18, 42 L. Ed. 355 ; United States v. Southern 
Pac. R. Co., 184 U. S. 4-9, 22 Sup. Ct. 285, 46 L. Ed. 425 ; United 
States v. Southern Pacific Railroad Companv (C. C.) 117 Fed. 544; 
Southern Pac. R. Co. v. United States, 200 U. S. 341, 26 Sup. Ct. 296, 
50 E. Ed. 507 — judgment will be entered for the complainant. 



In re HERSKOVITZ. 
(District Court, E. D. New York. Miireli 20. 1907.) 

Bankrupioy — Pétition fou Oeder on T>ankrupt — Autiioeity to Refer. 

A court of baukruptcy bas authority to refer a pétition for an order re- 
quiring a bankrupt to turn over money or property to a spécial master 
for hearing and au exaniinatiou of the bankrupt. 

[Ed. Note. — For cases in point, sce Cent. Dig. vol. G, Baukruptcy, § 285.] 

In Baukruptcy. On pétition for référence. 

Charles Pechner, for bankrupt. 

Oscar A. Lewis, for receiver and for petitioning creditors. 

CHATFlELD, District Judge. The bankrupt herein was examined, 
upon the application of the receiver, before a spécial commissioner, 
under section 21a of the bankruptcv act (Act Julv 1, 1898, c. 541, 30 
Stat. 552 [U. S. Comp. St. 1901, p' 3430]), with 'référence to the dis- 
covery of certain moneys which he was said to hâve paid out within 
four months prior to the filing of the pétition in bankruptcy, certain 
books of account, and also the stock of goods contained in his store 
before the appointaient of a receiver. Subsequently a receiver was 
appointed, and on the 21st day of September, 1906, the receiver was 
appointed trustée and entered upon the performance of his duties. 
The examination of the bankrupt has continued before the référée in 
bankruptcy, and successive adjournments hâve been had ; but the 
trustée claims that no satisfactory explanation has been given as to the 
sum of $900 paid in cash by the bankrupt to his nephew, that the bank- 
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rupt has not accounted for a large amount of stock which the trustée 
claims must hâve been in his store before the bankruptcy, that he has 
failed to account for a mémorandum book claimed by the bankrupt to 
hâve been left in the store when the receiver took possession, and that 
three persons, the bankrupt's son, one Benny Winkler, alleged to be 
a brother-in-lavir of the bankrupt, and Sadie Klein, a sister-in-law of 
the bankrupt, both of whom were employed in the store, cannot be 
found for the purpose of examination, and the bankrupt and his wit- 
nesses deny knowledge of their whereabouts. Upon affidavits show- 
ing thèse statements the trustée obtained an order directing the bank- 
rupt to show cause — 

"why the matter of his belng directed to tum over and dellver to his trustée 
herein certain goods, wares, and marchandise of the wholesale value of twen- 
ty-flve hundred dollars ($2,500), certain moneys amounting to fourteen hundred 
dollars ($1,400), and a certain mémorandum book, which goods, wares, and 
merchandise, moneys, and book are more speciflcally described and set fortb 
In the annexed pétition and atfidavlt, should not be referred to a spécial 
master, to take testimony and report thereon, and for such other and fur- 
ther relief in the premises as to the court may seem just and proper." 

And upon a return of the order to show cause the bankrupt appeared 
in person and by attorney. 

It is contended on behalf of the bankrupt that this court should 
deny the motion on the ground that the moving papers do not war- 
rant any relief, that the testimony taken before the référée explains 
the matters in dispute in a satisfactory manner, and that the court 
has no jurisdiction to make the order requested. The bankrupt also 
claims that he had a good réputation, and that the fréquent attend- 
ances hère cause him hardship, from which he should be relieved. 

In support of the application by the trustée a number of cases hâve 
been cited, and one recently decided in the Southern district of New 
York, at the February term, while referring to an examination before 
adjudication, sets forth at length the gênerai authority of a court of 
bankruptcy in sending matters to a spécial commissioner for an exami- 
nation of the bankrupt. This case is entitled "In the Matter of 
Fleischer, Alleged Bankrupt," and reported in 151 Fed. 81. A further 
case setting forth the authority of a court of bankruptcy to pass upon 
testimony taken before a référée, and to dispose of an application to 
punish for contempt in failing to carry out the orders of the référée, 
is that of In the Matter of Fellerman (D. C.) 149 Fed. 244. 

Without reciting at length the opinions in thèse two cases, it is 
sulïïcient to say that the reasoning therein set forth furnishes abundant 
authority for the order to show cause upon which the présent motion 
arises, and also for referring to a spécial master the subject of a direc- 
tion to the bankrupt to turn over the property, money, and books speci- 
fied, if that spécial master shall détermine that they are in the pos- 
session of the bankrupt or that he has them in his control, or for al- 
ternative relief if he has concealed them from the trustée. A further 
case recognizing the authority of the court in such case is In the Matter 
of Walder (D. C.) 142 Fed. 784 : 

"The testimony upon which the order is based settles beyond a vestige 
of doubt that a large quantity of goods had been accumulated in the hands 
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of tlie baiikriipt shortly before his adjudication. It is equally certain that a 
large part of them were not turned over to tlie trustée. Such a situation de- 
mands a satisfactory explanation from the banlîrupt whieb accounts for their 
disappearance, and, if nothing of that kind appears, an order by the référée 
directing that the missing goods be turned over would be a proper order." 

See, aiso, In re Levv, 142 Fed. 443, 73 C. C. A. 558 ; In re Frank- 
fort (D. C.) 144 Fed.' 721. 

The motion, thereforci will be granted, and the matter referred to 
Arthur T. Stoutenburgh, Esq., as spécial master, to take testimony and 
report as to whether the bankrupt concealed and is conceahng assets, 
books, and information, as alleged, and upon the question of directing 
the bankrupt to turn over and dcHver to the trustée said goods, wares, 
and merchandise of the wholesale value of $2,500, said moneys amount- 
ing to $1,400, and a certain mémorandum book, ail specifîcally de- 
scribed and set forth in the moving papers. 

From ail the papers it vi^ould seem that an application could hâve 
been made to the référée, and he could hâve directed the bankrupt, if 
he saw fit, on the testimony before him, so to do, to turn over the 
property, money, and books referred to in this application. But, if 
the référée has authority to make such an order, the bankruptcy court 
certainly has, or it can refer the question, and allow broader and fur- 
ther examînation than that already taken before the référée at the 
fîrst meeting of creditors. While in many cases such an application 
should be made to the référée, this matter will be referred upon the 
présent application, and an order may be entered accordingly. 



G. W. SHELDON & CO. v. UNITED STATES. 

(Circuit Court, S. D. New Yorli. January 18, 1907.) 

No. 4,162. 

CusTOJiS BuTiES— Classification— ScBAP Iron— Oi.d Chains— Junk. 

Oïd iron chains are not "junk, old," withiu the meaning of Tariff Act 
July 24, 1897, c. 11, § 2, Free List, par. 588, 30 Stat. 1S)8 [tJ. SiCximp. St. 
1901, p. 1684], but are dutiable as "scrap iron • * * fit only to be re- 
manufactured," under section 1, Schedule C, par. 122, 30 Stat. 151 [U. S. 
Comp. St. 1901, p. 1636]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,231 (T. D. 26,917), affirming the 
assessment of duty by the collector of customs at the port of 'New 
York. 

The opinion filed by the Board of General Appraisers reads as 
follows : 

FISCHER, General Appralser. The merchandise consists of old, worn-out 
chains, upon which duty was assessed at the rate of $4 per ton, under the pro- 
visions of Tarife Act July 24,. 1897, c. 11, § 1, Schedule 0, par. 122, 30 Stat. 159 
lU. S. Comp. St. 1901, p. 1636], as scrap iron. The importers claim that it is en- 
titled to entry free of duty, under section 2, Free List, par. 588, 30 Stat. 198 
tu. S. Comp. St. 1901, p. 1684], as "junk." 

At the hearing, counsel for the importers made the following stipulation on 
the record : "It is conceded by the importer that the merchandise the sub- 
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3'ect of tlie protest was old Iron chains ; that they were in small pièces ; tbat 
tliey could not be sold again for use as chains; tbat tbey were fit only for 
remanufaeture, and were designed to be, and were in tact, remanufactured." 
He relies in support of his contention (1) on commercial understanding of the 
word "junk," and (2) on his construction of paragrapb 122. Tbe testimony 
introduced fails, bowever, to substantiate the claim as to the existence of a 
deflnito and uniform trade récognition of the term "junlc." Mr. Maboney, one 
of tbe iniporters' witnesses, wbo bas had an expérience of 30 years in tbe 
junk business, admitted that there is no uniform understanding, each dealer 
having bis own "ideas as to différent articles," and he stated that "it is not 
a standard définition in our business." Tbe testimony further showed that 
the terms "scrap iron" and "junk" are intercbangeably used. 

On the question of which is the more spécifie désignation for the merchan- 
dise, we say without hésitation tbat scrap iron is, ijarticulariy in view of tbe 
express language of paragraph 122: "* * * Wrought and cast scrap iron, 
and scrap steel, four dollars per ton; but nothing shall be deemed scrap iron 
or scrap steel exeept waste or refuse iron or steel fit only to be remanufac- 
tured." In Carberry v. U. S. (C. C.) 116 Fed. 773, it was held that secondband 
bottles, even if conceded to be junk, were more spociflcally provided for un- 
der the enumeration for bottles. The sélection by Congress of the words, 
"scrap iron and scrap steel * • * fit only to be remanufactured," shows 
that it intended by spécifie terms to direct tbat tbat class of articles should 
be treated distinctly from waste or refuse of any other material ; and this is 
the View that bas always been held by both the governmcnt and the importers. 
until this case arose. 

As further showing the intention of the legislators to include in the pro- 
visions of paragrapb 122 articles such as are hère in question, a brief référ- 
ence to the corresponding provision in earlier tariff acts will be useful. In 
the acts of 1870 and 1883, it was provided that: "Nothing shall be deemed 
scrap iron or scrap steel, exeept waste or refuse iron or steel that bas been in 
actual use and is fit only to be remanufactured." In the acts of 1800, 1894, 
and 1897, the words "in actual use" were omitted, indicating clearly an inten- 
tion to broaden the scope of the paragrapb by letting in ail iron or steel scrap, 
whether old or new, an incident surely not favorable to the claim of the im- 
porters herein that only waste of new métal is scrap within the meaning of 
paragrapb 122. 

In Schlesinger v. Beard, 120 U. S. 2G4, 7 Sup. Ct. 546, 30 L. Ed. 656, the 
court held that certain "punchings and clippings of wrought iron boiler plates 
and of wrought sheet iron, left after the completion of tbe proeess of the 
manufacture of tbe boiler places into boilers," were dutiable as scrap iron, 
because the articles had been in actual use, emphasizing, wliat bas already 
been stated herein, tbat Congress at that time made scrap iron only waste 
pièces of iron that were wom ont, or at least bad been actually in use, dif- 
fering radically from tbe définition advanced by the importers in tbe case at 
bar. At page 267 of 120 U. S., at page 547 of 7 Sup. Ct. (30 L. Ed. 656), the 
court eaid : "It thus appears that in 1870 the form of tbe statutes on this 
subject was materially changed, and that now the duty is laid upon 'scrap 
iron,' witliout any référence to whether it is new or old, and that ail waste or 
refuse iron is 'scrap iron,' if it bas been in actual use, and is only fit for re- 
manufacture." 

One of the points urged by counsel for the importers was that the word 
"waste," in paragrapb 122, should be construed to mean only the pièces of 
material that fall ofC in the proeess of manufaeturing, and does not include 
old, worn-out goods ; but this contention is efCectively answered in the néga- 
tive bv the décisions in Re Salomon (C. C.) 47 Fed. 711, on old rubber shoes, 
and Train v. U. S., 113 Fed. 3020, 51 C. C. A. 623, on old gimny bags, both 
of which classes of articles were held tberein to be dutiable as waste. It 
scarcely seems reasonable to argue tbat a statute which fornierly limited scrap 
iron to waste pièces of iron that bad been in actual use, having been amend- 
ed by tbe élimination of the narrowing words, is now to be construed as ex- 
cluûing the very articles which, préviens to the aniendmeiit, had been the sole 
subject-matter of the paragrapb. In tbe case of Dwight v. Merritt. 140 U. S. 
213, 218, 11 Sup. Ct 7G8, 769, 35 L. Ed. 450, Mr. Justice Lamar said: "The 
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next question is : Was tlie mereliandise in any sensD dutiable mider tlie 'scrap 
ii'on' sclieduleV « * * n- jg inimaterial in this connection wiietlier the 
tenns 'waste' and 'refuse' be lield to apyly to two différent classes ot iron, 
as is claiiued by tlie plalntiffs in error, or wliether, as Is most probably tlie 
<rase, tliey are used in the statute as syuonynious ternis to represent old iron 
generally." 

Counsel for the United States bas also invoked in bis favor the doctrine ot 
ejusdem generis ; bis contention being that Oongress could uot hâve intended 
to provide for old iron in the sanie paragrapb witb "iron in pigs, iron kent- 
ledges, spiegeleisen, ferromanganese and ferrosilicon." We think, bowever, 
that the déclaration of the Suprême Court, qiioted above, that "waste" or "re- 
fuse" iron means old iron generally, niakes unnecessary any resort to this 
doctrine in connection with paragrapb 122 ; and the great variety of articles 
provided for in said paragraph renders it improper as well. There can be no 
"waste" in the use of sucii articles as pig iron, which is siuiply throwu into a 
furnace and inelted, or spiegeleisen, ferromanganese, and ferrosilicon, wlileh 
are treated in a like manner in tbe production of steel for the purpose of hard- 
ening it. Against this contention of the iniporters, the cases of Robertson v. 
Edelhoff, 132 U. S. G14, 10 Sup. Ct. 18G, 33 L. Ed. 477, and Ingersoll v. Ma- 
gone, 53 Fed. 1008, 4 C. C. A. 150, are procisely in point. 

In view of the explicit language of paragi'aph 122, and in the light of the 
décisions cited, we are of the opinion that the claini of the Importers lierein 
is utterly untenable. 

The protest is overruled, and the décision of the collecter afflrmed. 

Curie, Smith & Maxwell (Wickham Smith, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. The single question presented is whether 
the importation of old iron chains is specifically included in paragraph 
123 of the tariff act of 1897 (Act Julv 24, 1897, c. 11, § 2, Kree List, 
par. 588, 30 Stat. 198 [U. S. Comp.'St. 1901, p. 1684]), which pro- 
vides for the paynient of duty upon "wrought and cast scrap iron, 
* * * but nothing shall be deemed scrap iron or scrap steel except 
waste or refuse iron or steel fit only to be remanufactured." The peti- 
tioners claim that the articles are entitled to free entry, under para- 
graph 588, as "junk, old." As applied to the merchandise in contro- 
versy, paragraph 122 is thought to be more spécifie, and the collector 
rightly assessed the same thereunder. The Board of General Apprais- 
ers, in a careful and exhaustive décision, overruled the protest, and, 
replying to the arguments of the importers, cited précédents which 
justifîed the décision that Congress intended that old iron chains should 
he comprehended within the broad scope of paragraph 122, and there- 
fore are not junk. 

I concur in the reasoning upon which the décision is based, and it 
therefore follows that the décision of the Board must be affirmed. 
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McCONNKLL v. CAMORS-McCOXXFXL CO. 

(Circuit Court of Appeals, Fifth Circuit. Mardi 5, 1007. On Reheariug 

April 15, 1007.) 

No. 1,G12. 

1. EvinENCE — Parol Evidence— Coktracts. 

Wliere a eontract for tlie sale of a business songlit to l)e enforeed was 
only partially in writing, défendant was entitlcrt to prove tlie balance by 
paroi in order to establish that it was void as iu rostraint of trade. 

[Ed. Note. — For cases lu point, see Cent. Dig. vol. 20, ïîvidence, §§ 1882, 
2027.] 

2. CONTRACTS— VaLIDITY— EESTKAIKT OF TRADE. 

AVliere a eontract for the sale of a business in which défendant was 
formerly a partner provided for the organization of complainant corpo- 
ration in order that another corporation, which was practically a trust, 
organized to monopolize the business lu whicli complainant was engaged. 
and declared that for a specifled period défendant sliould not enter into 
a competiug business, after which, and as a jiart of tlie arrangement, the 
triist corporation acquii'ed a monopoly of the business in the United 
States and stifled compétition, the eontract was in violation of Acrt Cong. 
- July 2, 1890, c. 647, 26 Stat. 209 [U. S. Conip. St. 1001. p. 8200], to pre- 
vent unlawful restraints and monopolies, and was therefore uneuforce- 
able. 

[Ed. Note. — For cases in point, see Cent. I)ig. vol. 11, Contracts, §§ .547- 
555 ; vol. 27, Injunction, §§ 120-123.] 

3. Same— Parties. 

Where a eontract for the organization of plaintif? corporation was 
made for the purpose of enabling a trust organized to monopolize the 
business to control it, and the trust interest in the corporation was rep- 
resented by P. in person, who was président of the trust, it was no answer, 
to an objection that the eontract was void as in restraint of trade, that 
the trust corporation was not a formai party to the proceeding. 

Appeal from the Circuit Court of the United States for the Southern 
District of Alabama. 
See 140 Fed. 412. 

We flnd this case stated accurately in the printed brief filed by the solicitors 
for the appellant, from which it appears that: 

This cause was commenced by a bil! in chancery originally flled November 
30, 1904, by Andrew W. Preston and Caniors-McConnell Company against 
Herbert li. Mef'onnell. seeking to enjoin the défendant from violnting the 
flfth paragraph of what purports to be a eontract made on the 8th day of 
December, 1899, between Andrew W. Preston, of the flrst part. .1. B. Caniors 
and Herbert L. McConnell, composing the iirm of Camors, JIcConnell & Co., 
of the second i)art. and several other parties wlio were interested in the busi- 
ness of Camors, McConnell & Co., of the third and fourth parts. The alleged 
eontract recites that Camors. McConnell & Co. were engaged in the business 
of growing, importing, and selling tropical fruits, and desired to transfer their 
business, good will, etc., to a corporation to be organized: that the other 
parties to the eontract had some interest in the business of Camors, McCon- 
nell & Co., and Preston desired to obtain an interest in the new corporation ; 
that in considération of the premises. and the nmtual agreements of the 
parties, and -$1 paid, it was agreed: 

(1) That Preston should cause a corporation to be formed under the laws 
of New .Jersey, to be called the "Caniors-McCoiinell Company," with a capital 
stock of .S60,125, divided into shares of -flOO each. with ]>ower to carry on the 
business of Camors-McConnell Company, and to be governed by a board of 
five directors. 

1.32 F.— 21 
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(2) That Camors, McConnell & Co. shouM transfer to the new corporation 
ail of their property, good will, etc., and receive therefor 321 shares of the 
capital stock of the new corporation. The property to be purchased was set 
ont in the first schedule attached. The new corporation was to assume the 
debts and liabilities of Camors, McConnell & Co. specifled In the second 
schedule attached. 

(3) That Preston should buy and Camors, McConnell & Co. sell to him, or 
Iiis nssigns, 161 shares of the stock of the new corporation for $30,000 in cash ; 
that in order that Preston should retain, as long as he desired, the power to 
elect three of the five directors of the new corporation, and the otlier stock- 
holders should elect two, Preston should transfer aud assign one share of his 
stock to a trustée, to be named by him, to be held in trust and to be voted 
in ail élections of directors for such three directors as Preston or his assigns 
should nominate, and for such two directors as the owners of 160 shares 
of the capital stock should nominate, but that such one share should net be 
voted for any other purpose, and should not participate in the dividends 
of the Company. 

(4) That Preston should subscribe for 80 shares of the stock of the new cor- 
poration, and pay $10,000 therefor, and that the other parties should sub- 
scribe for 80 shares of such stock, and pay $10,000 therefor. 

(5) "That said J. B. Camors and Herbert L. McConnell, Louis Weinberger, 
Jacob Weinberger, Rudolf Braden, J. AV. Kroesmann, Ernst Braden and John 
C. Dehls, hereby jointly and severally covenant and agrée that they will not, 
either individually or by or through a corporation, jointly or severally, di- 
rectly or indirectiy, engage in the growlng or importing or selling of tropical 
fruits or any other business directly or indirectiy in compétition with the 
new corporation, or with the United Fruit Company, except through the new 
corporation, until after the said Camors-McConnell Company, the new cor- 
poration shall hâve ceased the active continuance and prosecution of the 
business of importing and selling such fruit, or shall bave failed to hâve shown 
a profit for any calendar year after 1899. AH profits earned by the new cor- 
poration shall be divided every three months by dividends deelared. This 
provision shall not exclude any of the parties hereto from being concerned 
in the business or businesses of the Bluefields Steamship Company, Ltd., of 
the Camors-Weinberger Banana Company, Ltd., or the Orr-Laubenheimer Com- 
pany, and provided further this provision shall not exclude Kroesmann, 
Braden & Co., J. W. Kroesmann, Ernst Braden, John C. Dehls or Rudolf Bra- 
den from engaging in a gênerai mercantile business or from exporting cocoa- 
nuts or other produce, excepting tropical fruits." 

(6) That the parties, other than Preston, should cause to be executed ail 
conveyances and assignments necessary, in the opinion of H. Pillans, Esq,, 
to carry ont thèse agreements. 

(7) That the parties, other than Preston, should make ail such other cove- 
nants and conveyances as should be necessary and convenient to carry out the 
contract according to its true intent. 

(8) That Preston should use his influence to retain McConnell as manager 
of the new corporation as long as he would act, provided, in Preston's opinion 
and that of a majority of the remaining stockholders, McConnell was a fit 
person therefor, and if he was deemed an unfit person, or was unwilling to 
longer serve, then that Preston should use his influence that the manager 
should he a person agreeable to the stockholders other than himself and as- 
signs, provided he was, in Preston's opinion, a compétent and fit person. 

(9) That the new corporation should purchase from certain other persons 
certain property — set out in the third schedule. 

(10) That the new corporation should buy certain other property therein 
named. 

(11) That the new corporation should enter into certain agreements with 
Kroesmann, Braden & Co. for a period of 10 years, which should contain 
certain provisions similar to the provisions of another contract there re- 
ferred to. 

(12) That the directors of the new corporation should receive no compensa- 
tion. 
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Attaehed to thls contraet was an extract from the additional contract pro- 
vided by tiie eleventh paragraph of the contract, and also schedules there 
referred to. 

The bill of complaint allèges that the Camors-McConnell Company (the 
new corporation) was engaged in the business of growing and purchasing 
tropical fruits in Central America and importing the same into the United 
States, through the Port of Mobile, and selling them throughout the United 
States, and in chartering and operating steamships between Panama and Mo- 
bile for that purpose. That, prier to the organization o( .the Camors-McCon- 
nell Company, the business conducted by it belonged to and was carried on 
by the copartnership known as Camors, McConnell & Co., composed of J. B. 
Oamors and H. L. McConnell. That said copartnership had, prior to 1899, 
built up and was condueting a large and profitable business in the importa- 
tion of tropical fruits from Colombia, through the Port of Mobile, and was 
widely known to the dealers in the United States and the plantera in Central 
America, and had acquired an extensive good will. That their tangible assets 
did not exceed $30,000, but that their assets and good will was fully worth 
$50,000. That Preston, representing himself and associâtes, desired to pur- 
chase an Interest in such partnership, and for that purpose entered into the 
written contract flrst hereinabove referred to. That this agreement was duly 
carried out, ratifled, and approved by Camors, McConnell & Co. 

That, pursuant to such agreement, the new corporation was, in the year 
1899, organized under the name of "Camors-McConnell Company," in order 
to identify it in the public mind with said copartnership, whose business, 
property, and good will it was its purpose to exploit. That immediately after 
ail the property, good will, and efCects of said copartnership in said agreement 
described were transferred to it by said copartnership of Camors. McConnell, 
& Co., upon the terms specifled and in the manner prescribed in said contract, 
and with the benefit of the provisions therein eontained and hereinabove re- 
cited. That in payment therefor Camors-McConnell Company issue to the 
copartnership the number of shares of the capital stock agreed upon, and as- 
sumed and bas since paid ail the debts and obligations of said copartnership, 
as specifled in the contract. That ail of the obligations by said contract im- 
posed upon complainants hâve been duly and completely performed, as by 
said contract required, and that said contract, as far as it relates to the pro- 
visions eontained in the fifth article thereof, has alwaya been held for the use, 
benefit, and protection of the Camors-McConnell Company. That the défend- 
ant was elected the président and gênerai manager and a member of the boara 
of directors of the Camors-McConnell Company, and occupied such position at 
a salary of $3,600 a year, until the 21st day of January, 1904, and still re- 
mains a member of the board of directors. 

Defendant's position as président, gênerai manager, and director gave him 
fuU opportunity to intimately acquaint himself with the business and afCairs 
of the corporation, and of knowing ail of the methods and secrets of its busi- 
ness and sources of profits, the names of its customers, the nature, scope, and 
duration of ail of its contracts, and enabled him to enlarge his expérience, 
knowledge, and skill in the conduct of the tropical fruit business, and that he 
took full advantage of thèse opportunities. That although the company has 
earned a profit every year since its organization, défendant, in violation of his 
contract, began some time in 1902 to secretly prépare to engage in business 
on his own account, or through a corporation to be controlled by him, in di- 
rect compétition with the business of the Camors-McConnell Company. With- 
out the knowledge of the other offlcers and directors, he acquired an alleged 
concession of the Republic of Colombia, which he claimed authorized him to 
Improve rivers and harbors, and to acquire lands adjacent to the territory 
from which Camors-McConnell Company received its supplies of tropical fruits. 
That, at the expense of Camors-McConnell Company, he transported a party 
of surveyors and engineers to that country to lay out said lands and plan im- 
Ijrovements of rivers and harbors to fit his property for the cultivation of 
bananas. That, at the expense of said company, he transported to Central 
America on ships of the company persons whom he was trying to induce to 
Join him in such enterprise on inspection tours of said property. That, while 
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an offlcer of the Camors-McConnell Company, he took advantage of lus access 
to the books and records of the compaiiy, and extracted therefrom the mi- 
nutest détails, faets, and figures, showing the results of its business, and 
printed and circulated the same ainong the public, to induce the public to .loin 
him in the organization of a corporation to engage in business in direct com- 
pétition with the Camors-MeConnell Company. That he surreptitiously made 
use of the funds, property, ships, and employés of the company in furtherance 
of said scheme, and also sold the better part of the loading plant at Bocas 
del Toro, consisting of steam launches, lighters, and boats, to persons whom he 
intended to bave assoeiated with him in the enterprise, or to hâve represeut 
him in Panama as agents. 

Thèse facts coming to the knowledge of the company, It deraanded of the 
défendant that he desist from the violation of tlie contract, but that he re- 
fused to do so, unless Camors-McConnell Company would take over the con- 
cession and lands upon unfair and oppressive conditions. That défendant 
organized a corporation styled the "American Banana Company," with a 
capital of $750,000, for the purpose of taking over and exploiting such con- 
cession and engaging in the business of importing bananas and other tropical 
fruits, and of operating steamships between Mobile and Panama, in compéti- 
tion with the business of Camors-McConnell Company. That he was elected 
président of the company, and will control and mauage the business, in viola- 
tion of said contract. 

That the good will of Camors-McConnell Company was largely built up by 
the défendant, and its maintenance and en.ioyment by Camors-McConnell Com- 
pany depended on his not engaging în business in compétition with it, and that 
the principal considération of the purehase, at a large price, of the business 
and good will of said copartnership, was the covenant made by the défendant 
and Others that they would not engage in a compétitive business, and that 
such covenant was essential to seeure to the Camors-M(;Connell Company the 
good will of their purehase, and that the business of Camors-McConnell Com- 
pany extended throughout the greater portion of the United States, and said 
covenants were eoextensive only with the interest transferred, and did not 
exceed in territory the extent of the business of said copartnership of Camors, 
MeConnell & Co. That if défendant were permitted to be and remain an offlcer 
in the American Banana Company, or to direct the opérations of it, the value 
of Its good will and business purchased by the Camors-McConnell Comiiany 
would be destroyed and great loss and damage inflicted upon complainants. 
That the complainants never consented to the defendnnt's engaging in such 
business, but protested against his doing so, and warned him tliat they would 
seek the enforcement of their rights under said contract. That, in so far as 
the provisions of the flfth article of the contract was concerned, they were 
made and hâve always been and still are beld and exist for the use and pro- 
tection of the Camors-McConnell Company, and that comjilaiuants both had a 
direct pecuniary interest in the enforcement of the contract. 

On March 27, 1905, Andrew W. Preston obtained leave to dismiss the bill 
as far as concerned himself, without pre.iudice to himself. There were de- 
murrers to the bill, but the action tbei'eon need not be noted. The défendant 
answered. The answer admits many of the allégations of the bill, and dénies 
others. The admissions are not materinl to a view of the case as it is con- 
sidered by the court on this appeal. nor is it necessary to specify extendedly 
the déniai. The answer does deuy that Camors, MeConnell & Co. had any 
good will of considérable magnitude, nnd explained the reasons therefor. He 
denied that said flrm was, prier to the making of said agreement, doing a 
large and prosperous business, and showed that, on the contrary, owing to 
the active compétition instituted by the United Fruit Company for tlie purpose 
of destroying their business, Camors, MeConnell & Co. were not prosperous, 
but had sustained a continuons loss in their business, and that in October, 180f). 
said iirm made an agreement with the United Fruit Comp.iny, the substance 
of which is set out in Exhibit A to the original bill, and in Exhibits I and II 
attaehed to the answer. The answer dénies that Andrew AV. Preston repre- 
sented himself, and shows that he really represented the United Fruit Com- 
pany, in making the contract sued upon. It admits that the United Fruit 
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Compnny, through Preston, desired to acquire a controlling interest In the 
business of Camors-McOonnell Company, but dénies that Preston individually 
desired to obtain any interest tlierein. It admits that the purpose of forming 
tlie new corporation was to combine the interest of several parties, but dénies 
its purpose was to provide for the safe and proper management of the busi- 
ness, and shows that the real purpose of the corporation was to suppress the 
existing compétition in the business of growing, importing, and selling tropical 
fruits, and to enable the United Fruit Company and others to monopolize and 
control said business of purchasing and importing tropical fruit and selling 
it in the several States of the United States, and to flx the quantity of such 
importation and the priées at which fruit should be sold. That the new cor- 
poration was formed so that the United Fruit Company, as a holder of a 
majority of the stock of said corporation, might control and dominate said 
business in harmony with said purpose. The answer dénies that the contract 
was carried ont as made, and shows that, when the Camors-McConnell Com- 
pany was incorporated, it, on the 27th day of January, 1900, entered into 
an agreement directly bctvveen said corporation and the flrm of Camors, Mc- 
Connell & Co. for the purchase and transfer to said corporation of the prop- 
erty and business of said copartnership, and that the corporation purchased 
said property and business under said last-named contract, without référence 
to the provisions of the contract of December 8, 3899, and that the provisions 
of paragraph 5 of Exhibit A to the bill were wholly omitted from such agree- 
ment. 

The answer further allèges as follows: 

"Further answering the fourth paragraph of the bill of complaint, de- 
fendant shows to the court that the formation of said corporation and the 
sale of the business and property of Camors, JIcConnell & Co. aroso and was 
brought about in this way: Prior to the year 1899. the entire business in the 
importation and sale of tropical fruit in the United States was conducted by 
a comparatively small number of flrms and companies. The tropical fruit 
was obtained by the importers from the West Indies, Central and South 
America, by them imported into the United States, and sold in many of the 
States of the United States. There were probably less than 1.5 individuals, 
firms, and corporations engaged in importing into the United States fruits 
from the West Indies, and most of this fruit was sold in the Eastern states 
of the United States. There were less than a dozen individuals, flrms, and 
corporations engaged in importing fruit from Central and South America. 
The fruit which was being imported from Central America and South America 
was principally sold in the Southern, Western and Middle states, and those 
handling said business had comparatively small capitals. The names of said 
several companies, to the best of défendantes information, knowledge, and be- 
lief, and upon such information, knowledge, and belief, he states to bave 
been as follows, viz. THere both of thèse classes are named.] 

"The method of conducting this business was to obtain cargoes from places 
where iruit was raised, partly from plantations belonging to those engaged in 
importing, but largely by purchasing the fruit from persons résident at the 
point where the fruit was grown, import the sanie into the United States, and, 
sell and ship it to various states in the United States. Mueli of the fniit 
was sold free on board of cars at the place of déportation, but some was 
shipped to otber states and sold while in transit, and sometimes after it 
reached its destination. There was great compétition between the several 
parties engaged in the purchase of said fruit, and they were obliged, on ac- 
count of sueh compétition, to pay fair and reasonable priées for the samc. 
There was no limitation upon the quantity of fruit that each importer should 
Imndie, and the quantity of fruit placed upon the market and the natural com- 
pétition in its sale controUed the priées at which the fruit sold upon the mar- 
ket. 

'Tn 1899, the United Fruit Company was formed. with a capital of .$20,- 
000,000, of which at least $11,000,000 was actually subscribed, and which 
subscriptions were subsequently increased to $1,"), 784,000, and the means of 
said company were increased by the issue of mortgage bonds to the extent of 
$40,500,000; but this indebtedness has since decreased to sorne extent. The 
purpose of said company was to purchase the properties and business of other 
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fruit importing companies, individuals, and copartnerffhips, or to make sueh 
arrangements with them tliat svould enable it to mouopolize, as far as poss- 
sibie, the business ot importing tropical fruit iiito the United States and 
selling such fruit througliout tlie severa) states of the Uiiited States; to 
oontrol and regulate tlie priées at wliicti cargoes of bauanas could be obtainod 
at points of shipment, and at whicli the same sliould be sold and disposed of 
throughout the United States; to regulate and restrict the quautity of 
tropical fruit piaced upon the markets of the several states of the United 
States; to prevent compétition in the purchase and sale of such fruit; and 
to reduce the priée paid for fruit aud increase the price at which same 
should be sold. Shortly after sald corporation was formed, it eutered into 
negotiatioUs with the larger portions of persons, corporations, and copart- 
iierships engaged In said business, with the view of forming such a combina- 
tion or trust, and eventually sueceeded In purchasing or making arrangements 
for the conduet of the business of numerous companies and individuals, and, 
as part of the agreement of purchase of each of such persons, it bound and 
■obligated most ail persons Ihterested therein not to again enter into business 
in compétition with the sald United Fruit Company for varions periods. 

"Before making any arrangement or eombiuation with Camors, MoConnell 
& Cô., the said United Fruit Company entered into active compétition with 
said Company, and for the purpose of destroying said business purchased 
fruits at the points where Camors, McConnell & Co. obtained their cargoes. 
at large priées, thereby forcing Camors, McConnell & Co. to obtain fruit at 
priées in excess of those at which they could profitably dispose Of the same. 
After continuing this compétition for some considérable time, and causing 
Camors, McConnell & Co. to lose large sums of money, the United Fruit Com- 
pany, or persons representing it, entered into negotiations with the copartners 
composing Camors, McConnell & Co., with a view of fonning a eombination 
with it upon such terms as would limit the amount of fruit imported by said 
ïirm and prevent compétition by it with the United Fruit Company and its 
combined associâtes, both in the purchase and sale of fruit. For the pur- 
pose of regulating the sale of fruit in the several states of the United States 
so as to prevent such compétition, the United Fruit Company had caused to 
be organized a corporation, with the nominal capital stock of $10,000, known 
as the 'Ifrult Dispateh Company,' ail, or substantially ail, of the stock of 
which was owned by the United Fruit Company, and which was wholly tlom- 
inated and controlled by it After negotiating and agreeing with the rep- 
résentatives of the United Fruit Company as to a method by which such eom- 
bination should be formed to restrict the quantity of fruit imported, and reg- 
ulate priées In the purchase and sale of fruit, it was agreed that a corpora- 
tion should be formed to take over the business and property of Camors. Mc- 
Connell & Co., with a capital stock of $60.125.00, divided into 481 shares, of 
the par value of $125 each. That said corporation was to take over the busi- 
ness and property of Camors, McConnell & Co., and was to turn over to said 
Company 321 shares of the capital stock of said corporation in payment there- 
for, of which said 321 shares the United Fruit Company should purchase 161 
shares for the sum of $30,000, and that the United Fruit Company should then 
subseribe for 80 shares of the unissued capital stock of the new corporation. 
and Camors, McConnell &. Co. should subscribe for 80 additional shares of 
said stock, and that each should pay $10,000 therefor. That the new corpo- 
ration should import from Bocas del Toro, Colombia, into the United States, 
such amounts of bananas, cocoanuts, and other tropical fruits as could be car- 
ried in two steamers, each of the carrying capacity of about 20,000 or 22.000 
bunches of bananas, or, at their option, in three steamers of no greater aggre- 
gate carrying capacity, and that the United Fruit Company would not, with- 
out the consent of a majoritj' interesl of stockholders of the Camors-McCon- 
nell Company, who were originally interested in the firm of Camors, McCon- 
nell & Co., send any bunches of bananas through northem ports containing 
less than seven hands into any markets reached by the fruit of the Camors- 
McConnell Company, and that further restrictions on the importation of 
fruits might be made upon a pro rata basis to be mutually agreed upon by 
the United Fruit Company, the lîluefields Steamship Company, Limiter!, the 
Camors-Weinberger Bauana Company, Limited, Orr-Laubenheimer Company, 
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and Camors-McConnell Company; and that, vvhen such restrictions were 
agreed upon, they should be binding, and should be respected. That rules of 
classification and prices of fruits at the ports of shipment should be mutu- 
ally agreed upon by the résident managers of the United B"ruit Company and 
the Camors-MeConnell Company, and that such classification should govern, 
as far as possible, any sale of the sarae fruit. That uniform rates of treight 
should be agreed upon by the United Fruit Company and the Camors-McCon- 
nell Company to apply to ail steamers of the said two companles piying be- 
tween the same or compétitive points, excepting then existing contracta, 
which should be flled by the parties by the delivery of sworn copies of the 
original in each case to the other company, and said eontraet was to remain 
in force for a period of 10 years. 

"It was further agreed that the Camors-McConnell Company should ap- 
point the Fruit Dispatch Company its sole and exclusive agent, to sell ail 
fruit imported by the Camors-McConnell Company from Bocas del Toro in 
Colombia, or elsewhere, to New Orléans, in Louisiana, or Mobile, Alabama, 
or elsewhere; the prices to be flxed weekly by four persous selected by the 
United Fruit Company, the Bluefields Steamship Company, Limited ; the Orr- 
Laubenheimer Company, the Camors-Weinberger Company, Limited, and the 
Camors-McConnell Company. That the fruit of the Camors-McConnell Com- 
pany should be sold to the best advantage free on board of cars at New Or- 
léans or Mobile, or other ports of entry, under the direction of two compétent 
persons, selected one by the United Fruit Company and one by the manager of 
the Camors-McConnell Company, and that ail the fruit not so sold should be 
shipped or consigned by the Dispatch Company for sale for account of said 
Camors-McConnell Company, to such points as such persons should désignât©. 
That that eontraet was to remain in force for 10 years. 

"The said United Fruit Company undertoolî to hâve said eontraet reduced 
to writing. Exhibit A to the bill of ce nplaint was one of the forms of eon- 
traet so prepared and presented to those Interested In the flrm of Camors, 
McConnell & Co. As so prepared and presented, the name of Andrew W. Pres- 
ton appeared instead of the United Fruit Company therein, but ail of the par- 
ties to said transaction always recognized the United Fruit Company as the 
true party in interest; and although stock in the Camors-McConnell Company 
was, after that company was formed, issued to said Preston, dividends there- 
on were paid to the United Fruit Company as the owner of said stock. There 
were a considérable number of dividends so paid, and, although the said Pres- 
ton was the président of the United Fruit Company, he never questioned its 
right to use thèse dividends, or objected to the payment thereof to It. The 
United Fruit Company had the remaining terms of said eontraet reduced to 
writing lu the form of two separate eontracts, which were presented and ex- 
ecuted by the parties whose uames appear thereto, and which two eontracts 
are marked Exhibits I and II to this answer and made part hereof. 

"Further answering the bill of complaint, this défendant says that the said 
Camors-McConnell Company and the United Fruit Company are conducting 
their business in a manner violative of the laws of the United States; that 
at the time said eontraet, made Exhibit A to the bill of complaint, was made 
and entered into, the purpose of making said eontraet was to aid and faciUtate 
the said United Fruit Company and the said Camors-McConnell Company and 
the other companies in combination with them in conducting their business 
in violation of the laws of the United States ; that said eontraet was made 
in restraint of trade and commerce among the several states and with foreign 
nations, and for the purpose of forming and maintaining a combination In the 
form of a trust, to regulate and to limit the supply of tropical fruit Imported 
into the United States and control the prices at which such fruit should be 
purchased from growers and at which it should be sold to dealers throughout 
the United States, and generally to monopolize and control said business; and 
that for said reason said eontraet is againat public policy, and in violation of 
law, and is nul! and void. 

"Further answering the bill of complaint, this défendant says that after 
the several agreements, one of which is made Exhibit A to the bill of com- 
plaint, and the other three o£ which are made Exhibits I and II and IH to this 
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answer, were made and entered Into, and after the United Fruit Company 
had bought ont the property and business oî a large number of competitors 
In the Importation and sale of tropical fruits in the Central, Southern, and 
Western states, and bound most of the parties malcing such sales not to com- 
pete wltb them In the business, by agreements similar to the one made Ex- 
hiblt A to the blll of complaint, and had made agreements similar to those at- 
tached to this answer as Exhibits I and II, with several other corporations 
and parties engaged In said business, and it and said corporations and par- 
ties, with whom it had such agreements, under such agreements fixed and 
regulated the price at whlch tropical fruits were purchased at the point of 
shipment, and sold and disposed of ail of the fruits so imported by it and 
them through the Fruit Dispatch Company In such manner_as to, to a large 
extent, fix aiid control the price at whlch tropical fruit wai^ sold throughout 
the United States; that, out of the commissions paid to the Fruit Dispatch 
Company, the expenses of that Company were paid, and the balance of its 
earnings were distributed pro rata among the several eompanies whose fruit 
It handled. By virtue of said several agreements and combinations, the Unit- 
ed Fruit Company and its associations not only fixed and regulated the priées 
at whlch tropical fruits were purchaï^ed and sold, but monopolized almost 
the entlre business in the Southern, Central, and Western states of the Unit- 
ed States, and regulated the priées of tropical fruits therein, and, when neces- 
sary to do so In order to control and fix such priées, the said Fi'uit IJispatch 
Company, under the control and direction of the said United Fruit Company, 
caused a great deal of fruit to be destroyed." 
Exhibits I and II are aa follows: 

Exhiblt I. 

"An agreement by and between the United Fruit Company, Incorporated un- 
der the laws of New Jersey, of the one part, and J. B. Camors, Herbert L. 
McConnell, Rudolf Braden and Louis Weinberger (herein ealled stockholders) 
of the other part 

"Whereas, the stockholders are the holders of ail the capital stock of the 
Camors-McConnell Company (herein ealled the Camors Company), whîch Is 
engaged in the business of growlng, transporting and selling tropical fruit, 
and the United Fruit Company is also largely engaged in similar business: 
Now, therefore, in considération of the premlses and of the mutual agreement 
hereof, It Is hereby agreed as follows: 

"(1) The United Fruit Company agrées that the Camors Company may im- 
port from Bocas del Toro, Colombla, into the United States, such amounts of 
bananas, cocoanuts and other tropical fruit as can be carried In two steamers, 
each of the carrylng capacity of about twenty or twenty-two thousand bunches 
of bananas, or at the option of the Camors Company, In three steamers of 
no greater aggregate carrylng capacity than that of the said two steamers 
above provided for, and that of the said two steamers above provlded for, and 
whlch the Camors Company shall be entltled to substitute for such two 
larger steamers, and the said United Fruit Company agrées that after it bas 
completed its own cargoes to an a^regate amount of not exceeding one hun- 
dred and twenty thousand stems per month of four weeks for its own ships 
operated by It to Bocas del Toro, It wiil furnish bananas of good average 
quality and quantity sufflcient to complète the cargoes of and fill the steam- 
ers of the said Camors Company above descrlbed, at priées to be agreed upon 
befween the résident managers of the United Fruit Company and the said 
Cn mors Company, but the same not to exceed twenty-five cents In the United 
States currency per bunch of firsts delivered alongside the steamer. It Is 
further agreed that the said résident manager of the Camors Company shall 
be such person as the stockholders above named or the owners of a majority 
of their stock In said Camors Company shall designate so long as he performs 
his duties and obeys the mandates of the board of directors. 

"(2) The United Fruit Company agrées that It will not, wlthout the consent 
of a majority of interest of the above named stockholders, send any bunches 
of bananas through the northern ports containing iess than seven hands into 
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any of tho markets reaeliccl by the fruit of tlie Oiimors Company. Furtlier 
restrictions on iin])orts to sontliern ports may be made upon a proportionatc 
basis mutually agreed upou by the following importera, namely, the United 
Fruit Company, the lilueflelds Steamship Company, Limited, Camors-Weiu- 
berger Company, Limited, Orr-Laubenheimer Company, Limited, and the 
Camors-McConnell Company, and when so made shall be liinding and re- 
spected. And the amounts of imports above prescribed may be increased 
proportionately for the said United Fruit (!on)i)any and the (^amors-McCîon- 
nell Company, uiiou cousent of the Ujiited Fimit Company and the majority 
of tlie above nanied stoclclioldei's, who hold the shares of stock which are re- 
tained by tlie Camors-JIcConneil Company pursuant to the contract. 

"(?>) Kules for the classification and priées of the fruit at port of shipment 
shall be mutually at^reed upon by résident managers of the United Fruit Com- 
jiauy and the Camors ('onii)auy and the same classiflcatiou shall govern so 
far as possible in tlie sale of the same fruit. 

"(4) Uniform rates for freight and the carriage of passengers shall be agreed 
upon by the United Fruit Company and the Camors Company to apply to ail 
steamers of the said two companies plying betweeii the same or compétitive 
points, excepting from the opération hereof such présent existing contracts 
as shall be flled by the contracting parties by delivering a sworn eopy of the 
original in each case to the other of the last said comjianies respect! vely. 

"(5) This contract shall remain in force for ten years from this date, un- 
less sooner modifled by the consent of parties. 

"In wi' 'S whereof the United Fruit Company bas eansed thèse présents 
to be executed in its name and behalf by its duly authorized offieers and the 
said stockholders bave hereto set their hands and seals, this 8th day of De- 
cember, 1S09. 

"United Fruit Comp.iny, 

"Minor C. Keltli, ^st Vice Président, 
"U,y B. W. Pal mer, Sccretary. 

"H. L. McConnell. 

"Louis Weinberger. 

"Rudolf Braden." 

Exhibit II. 

"An agreement made by and hetween the Fruit Bispatcb Company, Inoor- 
porated under the laws of New .Jersey, of the oiie part, and the Camors-Mc- 
Connell Company incorporated under the laws of New Jersey (hereinafter 
called the Camors Comj.'any), of the other part. 

"Whereas, the Camors Comiiany is engaged in growing. importing into the 
United States and selling tropical fruit, and the Fruit Dispatch Company is 
formed for the purpose of .and is engaged in handllng and selling such fruit: 
Now, therefore, in considération of the premises and of the mutual agree- 
ments herein contained. it is herèby agreed and d(K-lared as follows : 

"(1) The Camors Com])any hereby appoints the Fruit Dispatcli Company its 
sole and exclusive agent to sell ail fruit imported by the Camors Company 
imported fi'oin Bocas del Toro or elsewhere, to New Orléans, in Louisiana, or 
Mobile, in Alabania, or elsewliere. 

"(2) Ail fruit of the Camors Company shall be sold to best advantage free 
on board cars at New Orléans or Mobile or other port of entry under the di- 
rection of two compétent persons, one selected by tlie manager of the Camors 
Company (whose services shall be paid for by the Fruit Dispatch Company 
at such amount as the Camors Company and the Fruit Dispatch Comjiany 
shall agrée), and ail fruit so unsold by them shall be shipped or consigned by 
said Dispatch Company for sale for account of said Camors Company to such 
points as said two persons shall desiguate, to be handled as they may direct. 

"«) Payments for the fruit sold by or through the Fruit Dispatch Company 
shall be made during each calendar week for ail sales completed during the 
preceding calendar week. The Fruit Dispatch Company shall charge five per 
cent, on the selling priée for ail fruit sold by it 
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"(4) Tliis coiitraet shall reniain in force until December 8, 1909, unless 
sooiier Diodlfied by the consent of th« parties. 

"In witness wliereof tlie parties haye caused thèse présents to be signed by 
tlieir respective officers thereto duly autliorized, tbls 27tli day of January, 
1900. 

"Fruit Dispatch Company, 

"By A. W. Preston, Président. 

"Oamors-MeConnelI, 

"By A. W. Palnier, Président. 
"Attest: Frank Ilendrick, Sacty." 

The eomplainant excepted to the several portions of tiie anH^-i-er iipreinaiwve 
set ont between quotation marks, as irrelevant, inunaterial, and i«ipertinent 
to the issue. The court referred the matter to a niaster, and he sustaiued tlie 
exceptions. The défendant excepted to the aiaster's report, but tliese excep- 
tions were overruled, and the action of the court in overruling tlie exceptions 
is asslgned as error. Evidence was taken, and the case came on for final hear- 
ing, which resulted in the decree appealed from, perpetually enjoining the de- 
fendant from engaging in business in compétition vviththe business of eom- 
plainant for and until it has failed to show a profit for any calendar year af t- 
er the year 1899. 

Gregory L. Smith and H. T. Smith, for appellant. 

Walker B. Spencer and Chas. P. Cocke, for appellee. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Jtidges. 

McCORMICK, Circuit Judge, after statiiig the case as above, de- 
livered the opinion of the court. 

The question in this case which we deem it necessary to consider is : 
Was the contract between the parties void because made for the pur- 
pose of forming an illégal trust or combination? It is uniformly 
conceded that such a défense as this is a very dishonest one, and 
that it lies ill in the mouth of the défendant to allège it, and that it is 
only allowed for public considérations and in order the better to secure 
the public against dishonest transactions. But that to refuse to grant 
either party to an illégal contract judicial aid for the enforcement of 
his alleged rights under it tends strongly toward reducing the number 
of such transactions to a minimum ; that the more plainly parties under- 
stand that, when they enter into contracts of this nature, they place ' 
themselves outside the protection of the law, so far as that protection 
consists in aiding them to enforce such contracts, the less inclined will 
they be to enter into them, and in that way the public will secure the 
benefit of a rigid adhérence to the law. 

If the writing relied upon by the eomplainant is only a portion of the 
agreement that had been made between thèse parties, as the answer 
plainly allèges, although their agreement, in the first instance, was by 
paroi, and only certain portions of it were subsequently reduced to writ- 
ing, as averred and exhibited by that portion of the answer which was 
stricken out, the whole contract is none the less one and indivisible, 
just as though it had ail been put in writing. If it had ail been re- 
duced to writing, the very learned counsel for the eomplainant would 
scarcely hâve argued that his client might maintain an action by rely- 
ing on that part of the contract which lie claimcd was valid, and might 
discard or omit to prove that portion which was illégal. If the con- 
tract be as averred in the answer, and the eomplainant do not prove 
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the whole of it, the défendant could prove it, as well the part lying 
in paro! as that vvhich was reduced to writing, so that the court might, 
upon an inspection of the whole contract, détermine therefrom its 
character. The unity of the contract is not severed, or its meaning or 
effect in any degree altered, by putting part of it in writing and leaving 
the rest in paroi. It would seem, therefore, that, in such case, to grant 
the complainant the relief which it hère seeks would be, in substance, 
to enforce an illégal contract and one which is illégal because it is 
against public policy to permit it to stand. 

What we hâve thus far presented is adopted almost literally from 
the opinion of Mr. Justice Peckham in McMullen v. Hofïman, 174 U. 
S. 649, 19 Sup. Ct. 839, 43 L. Ed. 1117. That learned justice had 
delivered the opinion of the Suprême Court in the cases of United 
States V. Freight Association, 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 
1007, and United States v. Joint Traffic Association, 171 U. S. 505, 
19 Sup. Ct. 25, 43 L,. Ed. 259, and he was later the organ of the court 
in the case of Addyston Pipe & Steel Company v. United States, 
175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136, and in Montague & 
Company v. Lowry, 193 U. S. 38, 34 Sup. Ct. 307, 48 L. Ed. 608. In 
each of the cases cited, but especially in the Joint Traffic Association 
Case, ail of the contentions which hâve been urged on this question in 
this case were exhaustively considered, and, we think, were con- 
clu ded against the contention of the complainant (appellee). 

Soon after the passage of the act of July 5, 1890, c. 647, 36 Stat. 
209 [U. S. Comp. St. 1901, p. 3200] , the questions hère involved were 
considered by Jhe Circuit Court in this circuit for the Eastern district 
of Louis'ana, Judges Pardee and Billings sitting at the hearing, on an 
application for équitable relief very similar to the relief sought in this 
case. We quote, from the syllabus, the following language: 

"Défendant and his partner sold their bakery business to complainant cor- 
poration, receiving payment in its stocli, and défendant leased to it the premi- 
ses wliere the business was conducted, and contracted to earry it on aa the 
purehaser's agent for a salary. After operating under this arrangement for 
a time, he repudiated the sale, resumed business under the old tirm name, 
and refused to account to complainant. The bill was brought to enjoin hira 
from asserting a hostile claim, for an aceounting, and a receiver. Défendant 
and his partner, as intervener, filed a cross-bill for rescission of the sale, for 
fraudaient représentations, and tendered back the stock. Complainant, was 
prattically a 'trust,' organized to monopollze the business, and had already con~ 
trol of 35 leading bakeries in 12 différent States. Held, that while a case was 
made for a receiver, pending litigation between ordinary parties, the prayer 
would be denied, as equity would not encourage a combination in restraint 
of trade, and prob.nbly illégal, under Act Cong. July 2, 1800, 'to protect trade 
and commerce against unlawful restraints 'and monopolies.'" American Bis- 
cuit & Manufacturing Company v. Klotz (C. C.) 44 Fed. 721. 

It is contended for the complainant (appellee) that, if such iniquity 
exists in the organization of that company as is averred by the answer, 
the remedy is by direct proceeding by the state to dissolve it, or to 
punish the guilty parties. In answer to this contention, we commend 
the parties who make it to a fuller and more unbiased study of the re- 
ported décisions we hâve cited. It is also urged that the United Fruit 
Company is not a party to this proceeding, and that therefore the matter 
averred may not be considered in the disposition of this suit. We do 
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not so read the pleadings. The bill was supplemented by the answer. 
It is the function of the chancellor to look through the form to the 
substance of the matter in which he is asked to act. Moreover, this 
suggestion, by a short analysis of its probable practical working, ré- 
solves itself into the former contention which, as we hâve indicated, 
we consider to be settled against the complainant (appellee) by the dé- 
cisions which we hâve cited. 

The averments of the answer show that the United Fruit Company 
has combined and dominâtes substantially ail of the other persons, in- 
dividuals, firms, or corporations engaged in the trade of importing 
tropical fruits from Central and South America and the Antilles; that 
there are 25 or more constituent agencies in this combine to monopolize 
the procuring by production and purchase, and the carriaee and dis- 
tribution to consumers, of thèse articles in universal use. The United 
Fruit Company, which dominâtes ail of them, may act only through 
some one or more of them in its dealings with the public or outsiders. 
If, therefore, the so-called separate contracts of thèse numerous con- 
stituent agencies can and must be enforced by our courts of law and 
equity, the public policy of the country which it is so important to pro- 
tect may indeed be enforced only through the action of the state as a 
party to a direct proceeding. 

The cardinal principlés of jurisprudence are as firmly settled as the 
Ten Commandments and the Roman Tables, but pleading, practice, 
and procédure rriust grow with the growth of civilization and com- 
merce. The présent and threatened development of producing, car- 
ryirig, and trading corporations transcends recorded précédents. Their 
number, dimensions, and omniverous character hâve, in large measure, 
absorbed or devoured individual natural persons having capacity and 
inclinations for trade, until an action at law or suit in equity is rarely 
reported which does not show a contest between corporations or by or 
against a corporation or System of corporations. Thèse unnatural per- 
sons, as they may well be called, when legally organized, and while 
conducting lawful trade in a lawful manner, hâve the right to judicial 
protection and relief, in like measure as natural persons enjoy, and are 
subject to the same légal and équitable limitations. The state may and 
will bring, in its courts, actions and suits to enforce its statute laws and 
its public policy against them, when necessity requires, to the extent 
that time and opportunity permit. But the harvest is great, the labor- 
ers are few, and time is short. Thèse parties are wonderfully strong. 
Age does not impair their strength. They perennially recruit it from 
the highest ranks of the légal profession, with vétéran experts in strate- 
gy and tactics, both grand and elementary. There are necessary delays 
in litigation, inhérent weaknesses in its best machinery, obstructions 
will supervene, and ail thèse éléments are capitalized to the last extent 
of their earning capacity, by thèse highly organized unnatural persons, 
who décide and act with ihe promptness and prescience of the most 
superior human intellect. Direct proceedings by the state are over- 
taxed. The courts, especially the courts of equity, should not pose 
always as the fabled goddess, but keep an eye single to thèse exigent 
conditions and aid the state, as they rightly may, by withholding help 
or grâce from graceless and hurtful dealings. 
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Other décisions of the Suprême Court than the leading cases we hâve 
cited furnish good reasons for, and illustrations of, the application of 
the doctrine now deduced from the récent statutes and the ancient 
common law. Northern Securities Co. v. United States, 193 U. S. 
197, 24 Sup. Ct. 436, 48 L. Ed. 679 ; Swift & Co. v. United States, 
196 U. S. 375, 35 Sup. Ct. 276, 49 L. Ed. 518. A récent case reported 
fi-om the Circuit Court of Appeals for the Sixth Circuit treats the 
question we are considering with great abihty, and gives the resuit 
of the décisions of the Suprême Court with a clearness and force most 
persuasive to us. Continental Wall Paper Co. v. Voight & Sons Co. 
(C. C. A.) 148Fed. 939. 

We conclude that the lower court erred in sustaining the exceptions 
to the defendant's answer; that the decree appealed from must be re- 
versed, and the cause remanded to the Circuit Court, with direction to 
overrule the exceptions, and thereafter to proceed agreeably to equity 
and the views expressed in this opinion. 

And it is so ordered. 

On Rehearing. 

PER CURIAM. The application for a rehearing is denied. The 
scope and effect of the decree of reversai is to reinstate the parts of the 
answer which were stricken out by the circuit court. The record 
shows exactly the words of the answer, so that the decree cannot be 
misunderstood. 
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BON HOMME MINING CO. v. STEINBECK et al. 

(Circuit Court of Appeals, Eiglitli Circuit. Jlarch 4, 1007.) 

(Nos. 2,433, 2,434.) 

1. Trusts— CoNSTEuoTiVE Trusts— Bkeacii of Duty by Trustée. 

One who occupies a flduoiary relation to anotlier in resiieet to business 
or property, and who by the use of the knowledge he obtains through that 
relation, or by the betrayal of the confidence reposed in him under it, ac- 
quires a title or interest in the subject-matter of the transaction antago- 
nistic to that of his correlate, thereby charges his title or interest with a 
construetive trust for the benefit of the latter, which the cestui que trust 
may enforce or renounce at his option. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4T, Trusts, § 153.] 

2. Samb. 

The test of such a trust is the fiduciary relation and a betrayal of the 
confidence reposed, or some breach of the duty imposed under it. One 
chargeable with a trust of this nature is a trustée de son tort, and, if he 
has not been guilty of wrong, he is not such trustée. 

3. Same— Exception to Rui-e- Purchasb at Judicial Sai^e. 

Tliere is an exception to the gênerai rule. It is that an agent or trus- 
tée may lawfully buy the property of his principal or cestui que trust at 
a judicial sale eaused by a third party, which he has no part in procuring 
and over which he has no control. 

4. Same — Title or Purciiasee — Estoppel. 

The title of a purchaser chargeable with a eon^tactive trust for tho 
benefit of his correlate by reason of their flduciarjWelatiou is not void, 
but voidable at the option of the cestui que trust only. 
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The absence of a prompt élection to avoid It is an élection to affirm it 
and estops from attack. Inaction for years after discovery of the title 
ralses such an estoppel. 

5. Equitt— Lâches— Lapse of Time. 

Courts of equity act or refuse to act In analoî?y to the statuts of limi- 
tations relatlng to actions at law of like cbaracter. Kadical chanKes in 
the condition of the property and its spéculative character Induce them to 
apply the doctrine of lâches in a shorter time than tbat fixed by the 
Btatnte of limitations. 

Six years' delay in commencing a suit after discovery by a principal 
of a tax title In Its agent to its mining property, which vvas radically en- 
hanced In value meanwhlle by the labor. expenditur'eB, risk, and energy of 
tbe holder of tbe tax title, constitutes fatal noglect, and estops tbe princi- 
pal from maintaining tbe suit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, §§ 204, 
200. 207.] 

6. Trusts— CoNSTEDCTivE Trusts— BrtEAcn or Duty— Lâches. 

Au agent to accept service of process, to care for mining property and 
Its title for a corporation of wbich he was a stockholder, but witbout funds 
of tbe Company to pay taxes, and wlthimt autbority to advance money 
for it to pay them or to Incur any liability on its account, notified the cor- 
poration tbat its taxes were due and sent it au advertisement of Its ap- 
T)roacbing sale for taxes in 1891. After nearly ail of tbe property had 
iK'pn sold at tbe tax sale to a stranger, the agent purchnsed the tax certlf- 
icate In .lanuary, 1892, and on the next day wrote thé company of the fact 
and notified it of the amount required to redeem. lie again informed It 
In August, 1802, of tbe amount required to redeem and to pay subséquent 
taxes. Tbe company paid notbing, and made no rédemption. Ile bought 
the remainder of its property at tbe tax sale of 1892, and paid the subsé- 
quent taxes. In 1894 and 1895 he took and recorded tax deeds. In De- 
cember, 1896, and in January, 1897, he notified tbe corjwratlon tbat he bad 
tbe tax deeds and bad leased tbe property, and offered to convey bis title 
for a part of tbe amount he bad expended for the tax title dnd in payment 
of subséquent taxes, but the company did not accept. Tbe property was 
uniiroductlve and spéculative, and he prospected, developed, and sold it. 
A le^see under his grantee expended over $20,000 In ruiining a tunnel in- 
to it wbich struck a rich body of ore in December, 1902. Tbe company 
paid notbing and expended notbing duriiig tbis time until after tbe strike, 
wben it made a contract to give a portion of the amonnt tbat might be 
recovered to tbose of Its stoekbolders wbo wouM subscribe to pay tbe ex- 
penses of tbis suit, and tbis suit was Instituted in Marcb. 1908. 
IJcld (1) Tbe agent betra.ved no confidence and violated no duty, and 
was not a trustée for the benefit of the company. 

(2) If be had been such a trustée tbe company by Its silence and Inaction 
for six years after January, 1897, wben it kuew he beld tbe tax title, ex- 
ercised its élection to affirm It. 

{â) lîy its silence for. six years after it knew tbat be held the tax deeds, 
and bad leased the property, it was guilty of such neglect as bi\r« its suit. 
(Syllabus by tbe Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Tbe Bon Homme Mining Company, a corporation of the state of Louisiana, 
owued certain mining claims in tbe state of Colorado in tbe year 1888, and 
appointed .James F. Steinbeck, wbo was one of its stoekbolders, at a salary 
of about $100 per month, to develop and operate a mine upon them. It a!so 
appointed bim its agent to accept service of process upon It in the state of 
Colorado. Steinl)eck operated the mine about 15 months, until October, 1880, 
wben the company dlrected bim to cease business because It bad lost ail the 
money it could ralBft wbich was about $20,000. Steinbeck at tbat time and 
repeatedly tbereaftCT urged and implored tbe company to résume and continue 
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the work of developing tliis mine ; but it refused to do so. Ile liad reported 
the taxes upon the property for tlie years 1888 and 1889, and had paid tliem 
with money whieh the eompany had t'urnislied him for that purpose. During 
the year 1890 he had received a small amouut of money froni and paid a tew 
obligations of the eompany, repaired its buildings, and performed some as- 
sessment work upon one ot its claims. For thèse services he received wages. 
His salary had ceased in October, 1889. On November 5, 1890, his accotmt with 
the eompany was balanced and closed. After that date he had no money of 
the corporation to expend, no authority to pay taxes or any other obligation for 
it, to incur any liability on its account, to sell, convey, mortgage, lease, incum- 
ber. clear of incumbranees, or otherwise affect for it the title to its property or 
to do anything for It except to care for and protect its property and report its 
condition as he had theretofore done. 

Tlie capital stock of thls eompany was $1,500,000, but only $1,080,000 of this 
stock had been issued, of which Steinbeck held $125,000 at this time and $289,- 
fiOO after November 10, 1891. The eompany owed $1,500 upon 10 promissory 
notes for $150 each. It endeavored to sell its bonds and its treasury stock. 
but was unsueces'sful. The stock it had issued was nonassessable. It had 
no money and no way to raise any, and in this moribund condition it con- 
tinued until the faith, persistence, and energy of Steinbeck developed in De- 
cember, 1902, a rich body of ore in one of thèse daims, when the corporation 
suttlciently revived to make an agi'eement to pay a share of the amount that 
might be recovered for the prosecution of this suit. No meeting of its board of 
directors was held from July 11, 1892, until February 14, 1903, after the news 
of the development of this vein had undoubtedly been communicated to the di- 
rectors of the eompany. 

On April 1, 1890, Steinbeck had written to the secretary of the corporation 
that the taxes ot 1890 were due and were drawing 25 per cent, per annum. 
In September, 1891, he had sent to the secretary of the eompany, and the lat- 
ter had received, the newspaper in which the advertisement of the sale of its 
property for the taxes for 1890 was published. On October 10, 1891, one Le 
Fevre purehased ail the company's mining claims but one at the sale for the 
taxes of 1890, and took a certlficate of sale thereof. On January 28, 1892, 
Steinbeck purehased and paid for an assignment of this certificate to himself, 
and on the next day wrote to the eompany that he had done so ; that the orig- 
inal purchase priée of the certificate was $83.19 ; that he had paid $109.80 for 
the assignment of it to himself ; that It was "particularly urgent that the eom- 
pany take some step to redeem"; that the sale was for the taxes of 1890: 
that the taxes of 1891 wei'e due and probably amounted to $75 or $80 ; and 
that it would retjuire close to $200 to remove the incumbranees. The corpora- 
tion sent no money, took no step to redeem, and made no auswer. On July 
23, 1892, the secretary of the eompany wrote to Steinbeck that he had suc- 
ceeded in getting a meeting of the board of directors of the eompany on the 
llth, and that he was directed to request him to send his account of ail taxes 
Ijaid on the company's property so that he might be reimbm'sed for hig outlay. 
On x\ugust 15, 1892, Steinbeck answered and specifled $210. On August 20, 
1892, the secretary wrote him that he had figured up wliat the proiwrtions of 
the large stockholders would be ; that he had the consent of the New Or- 
léans people to put up $100 toward paying the taxes ; that the proportion of 
Steinbeck and of his brother, who was also a stockholder, would be about 
$110, and added: "Please draw on the Bon Homme Mining Company for the 
amount of $100 accordingly." Steinbeck's proportion of the stock of the com- 
])any was less than tbree-tenths and his proportion of this .$210 was less than 
$63. He was not responsible for the proportion of his brother ; and he de- 
clined the offer. In making this ofïer and subséquent suggestions of this na- 
ture the secretary trusted entirely to voluntary action by certain stockholders 
of the corporation and not to any action or funds of the eompany; for the 
stockholders were many, their stock nonassessable, and the eompany had no 
funds. Neither the eompany, the secretary, nor any of the stockholders paid. 
or offered to pay, the $210 or any taxes upon the proi>erty of the comjiaiiy 
or communicated with Steinbeck about it until December 24, 1896, and then 
only in answer to a letter of Steinbeck of December 2, 18S)(J. Meanwhile, in 
Novejuber, 1892, Steinbeck had bought at the sale for the taxes of 1891 the re- 
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mainlng mining claim -n-hioli liart not beon sold for tlie tnxes of 1890. Tîm 
laws of Colorado allowed tlie compaiiy tliree years in which to redeem from 
thèse sales. It made no rédemption, and in becemlier, 18!:)4, Steinbeck took 
tax deeds upon tbe sale of tSOO. On Koveniber 12, 1895, lie took a tax deed up- 
on tlie sale of 1801, and immedlately tliereafter recorded tliem. XTe paid ail 
the subséquent taxes. On Beeember 2, ]8'J6, he wrote to tbe socretary of tbe 
Company that he liad been paying taxes for a number of years in the hope tliat 
the New Orléans people would take hold of the mines ngain ; tbat he had paid 
as long as he felt able to do so and had conchided to quit Ile added: "I don't 
suppose that it is any use to give this information. I merely do it to advise 
any who feel an interest so that tbey niay hâve an opportunity to save tb(> 
iwoperty in which I am willing to ,ioin." Ou December 24, 189G, the secrchiry 
answered that he bad lost time to see the principal parties in interest, tbat lie 
had arrauged to bave the New Orléans people pay their share of tbe Bon 
Homme taxes, and tbat he would be pleased to receive a statement of tbe 
amount Steinbeck had paid and of their proportion of it, including the taxes of 
18!).'>, which he requested him to settle. On December 31, 1896, Steinbeck re- 
plied tbat he had paid taxes for 1890 and succeeding years, that be could not 
then State tbe exact ainouut, and wrote : "Under our laws a purcbaser be- 
conies entitled to a deed after tliree years. I bave had deeds for souie time. 
Of course, this is not a serions obstacle, for I can deed back to the (fompany. 
However, I hâve a suggestion to make u]3on whicb 1 désire your opinion at an 
early date. ïhere are, no doubt, a number of stockbolders who are indiffèrent 
and perhaps prevent those who feel inclined to do something. Why not give 
those who are willing a chance and deed the mine to tbeni ouly. T^awyers 
whom I bave consulted say tbey believe tax titles are good. At any rate, 
should tbe mines prove profitable, we could effect a favorable compromise. 1 
am willing to do what is fair and .iust to ail concerned." On Janiiary 9, 1S97, 
he wrote: "Tbe ex treasurer who held for nine vears back figures the amount 
at nearly $650 I paid for 1890-91-92-93-94, and 95. However, if tbe company 
will refund me .$500, I ara willing to let the $150 go on my share of tbe taxes 
and will see that ail tbat is necessary to be doue to elear the title is accom- 
plished. Tomorrow I go up to Bon Homme with two men and a load of pro- 
visions. I hâve leased to H. S. Barrett In a small way. There is but little 
ore in sight, and if he flnds anything it might stiniulate the company to ac- 
tion. Barrett and the company can both work without interfering with one 
another. * * * in the matter of taxes, I think I hâve made ; reasonable 
proposition and I hope for a speedy acceptance. If there is any dissatisfae- 
tion, perhaps I may make further concession. I am willing to do alniost any- 
thing within the bonds of reason to facilltate a resumiitiou of work on the prop- 
erty." Ile wrote on January 25, 3897, that the taxes for 1S9G became due 
.lanuary Ist and were $40, and added: "Do you think there is any probability 
that the company would entertain a proposition to bond and lease? If they 
do not contemplate working themselves, I may wisb to make them an offer. I 
should like a long lease at a reasonable price." Tbe company did not aecept 
the proposition in Steinbeck's letter of January 9, 1897, nor did it answer either 
of bis communications of that month. The next letter it addressed to him was 
dated March 20, 1001, and it contained the erroneous statements that the secre- 
tary did not get from Steinbeck tbe exact amount of back taxes, that it was 
for that reason that be could not get from tbe larger stoekholders funds to 
repay Steinbeck for advances made by him for taxes, and that the seeretary 
linew tbat the company owed no debts but for taxes to Steinbeck. Meanwhile 
Steinbeck and Barrett, bis lessee, proceeded to prosiiect and develop the prop- 
erty. From May, 1897, until January, 1898, and again from May, 1898, until 
November, 1898, they worked underground in tlie sbaft which Steinbeck had 
begged the company in vain to sink. In the year 1898 Steinbeck caused one 
Abbott to bring an action, procure a judgment against the company, aud to 
sell the property hère in question under an exécution against it upon two of its 
promlssory notes for $150 each, whieli it had never jiald. Abbott purchased at 
the exécution sale, recelved sheriff's deeds, and conveyed the property to Stein- 
beck. 

On July 19, 1900, Steinbeck resigned his agency to aecept service of process 
in Colorado for the company. On August 27, 1900, he commeneed a suit in 
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one of thc oovu-t« of Colorado against tlie company and others to quiet the title 
of the propei-ty in hiinself, and on Deecmber 3, ;190(), obtained a dwree to 
that elïeet uiion a service of tlie snnimons by iralilieatiou. Ou .Tuly 14, ISXH). 
Steinbecl'; uiade au agreement to sell tliis and some other proiierty to L. I'. 
ïwitcliell for S4rï,0(X), to be i)nid in installiuents during 26 montlis ; that he 
would exécute deeds and place theui in escrow witli the bank; that the i>ur- 
chaser would pay the yiurchase jirice; and that until it was fuUy paid lie 
would cause a mine upou the pro])erty to be continuously worked and woxild 
aiiply the profits of its opération to the jjayment of the purchase priée. 
Twitchell assigued this eontract to the Scantic Gold Mining & Milling Com- 
pany. In 0(!tober, 1000, Steinbeck jilaced the deeds in escrow with the bank 
to be delivered on paynient of the purchase priée. On February 3. t;»02, tlie 
Scantic Conijiany leased the projierty to the Bon Homme Mining & Develoj)- 
ment Company on condition that it should drive a certain cro!>s-cut tunnel 
then about 1.000 feet in length 700 feet farther unless the Bon Honniie veiu 
was intersected at a less distance, and that it would continuously work the 
property. The development company drove the tunnel until in December, 1902, 
it intersected the vein and disclosed a rich body of ore, and it still continues 
to work the mine. Before this suit was commenced it had paid to Steinbeck 
upou the purchase priée $23,700..'")(i, to the Scantic (Company, its lessor, $6.- 
032.67. and S2(;.770.38 for drivlng the tunnel for the development of the prop- 
erty, in ail $.j7,10!).01. 

The intersection of the vein hy the tunnel was heralded as a great niining 
strike in the Denver newspapers and other publications, including sonie of the 
mining journals, and on March 6, 1903, the lion Homme Company exhibited 
its bill and subsequently aniendments thereto in the court below against Stein- 
beck, the Scantic Company, the development company, and others to qniet its 
title to the property it owned in 1888, to avoid the tax deeds, the sheriffs 
deeds and the decree to quist the title in Steinbeck upou the ground that tlie.^' 
were secured by fraud, and for other relief. Issues were .ioined, testiinony was 
taken, and the decree was that the Scantic Company should pay into court 
.$8.000 whleh still remained owing to Steinbeck on aceount of the purchase 
priée of the property and should hold the title, and that Steinbeck should pa.v 
to the Bon Homme Company the $37,000 he had received on aceount of the 
sale of the projierty less .$1,G79.C7 which he had paid on aceount of the taxes 
upon it. The Bon Homme Comiiany has appealed beeause the court did not 
grant it a reeovery of the proiierty and its title, and Steinbeck has appealG<l 
becaiise it ad.îudged that he should )iay over to the coniplainant the part of 
the purchase priée which he had collected. 

Branch H. Giles, for Steinbeck. 

Charles E. Fenner and Charles K. Phillipps (Charles Payne Fenner, 
on the brief), for Bon Homme Mining Co. 

L. F. Twitchell (Frank C. Gotuly, on the brief), for Scantic Gold 
Mining & ?,'Iilling Co. and others. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

This suit was instituted to avoid the tax title, the sheriff's deeds, 
and the decree which quieted the title in Steinbeck, upon the ground 
that the latter had obtained thèse claims of ownership by deceit and 
fraud. Thèse three sources of title may be considered in their order; 
and the first question the case présents is whether Steinbeck was guilty 
of any fraud or breach of duty in his procurement and assertion of the 
title in himself under the tax certificates and deeds. The materiî.' 
facts which condition this issue hâve been set forth. They not only 
fail to disclose any indication of deceit, concealment, or misrepresenta- 

1.'52 F.— 22 
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tion while he was obtaining the tax deeds and subsequeiitly until the 
Company and its stockholders in 1897 failed to accept his offer to 
convey the tax title to them for the amount of money which he had ex- 
pended to procure it and to pay the subséquent taxes upon the property, 
but they demonstrate the utmost good faith on his part until, by their 
silence and inaction, the company and its stockholders had exercised 
their option to décline to share with him the burdens, risks, and possible 
benefits of his title under the deeds. 

But counsel for the complainant invoke the gênerai rule that one 
who occupies a fîduciary relation to another in respect to business 
or property, and who by the use of the knowledge or interest he 
obtains through that relation, or by the betrayal of the confidence re- 
posed in him under it, acquires a title in the subject-matter of the 
transaction antagonistic to that of his correlate, thereby charges 
his title or interest with a constructive trust for the benefit of the 
latter which the cestui que trust may enforce or renounce at his op- 
tion, and they insist that under this rule Steinbeck's title was charged 
with a constructive trust in favor of the company. The rule is wise and 
salutary, and it should be carefuUy and rigorously enforced in ail 
cases to which it lawfully applies. But, like every rule and principle 
of the law, it is founded in a controlling reason which is its life, and, 
where the reason ceases, the rule is impotent. The reason is that no 
one may profit by a betrayal of the confidence of his correlate and by 
the use, to the latter's détriment, of knowledge or interest acquired by 
means of the fiduciary relation. The test of the existence of a con- 
structive trust of this nature is the fiduciary relation, and the be- 
trayal of the confidence reposed under it to acquire the property or 
interest of the correlate, and, in the absence of either of thèse indis- 
pensable éléments, no such trust can arise. Trice v. Comstock, 121 
Fed. 630, 57 C. C. A. 646, 61 L. R. A. 176. 

An agent to sell is prohibited from buying the property of his 
principal at his own sale ; but, if he discloses ail his information and 
acts in good faith, he may purchase it directly of his principal or at a 
judicial sale which he cannot and does not procure or control. Gen- 
eral statements from text-books and many authorities hâve been cited 
to the efifect that a gênerai agent to care for property or to pay taxes 
upon it takes any tax title he acquires in trust for the owner (1 Am. 
& Eng. Enc. of Law [2d Ed.] p. 1085; Blackwell on Tax Titles, § 
598; Bartholemew v. Leech, 7 Watts [Pa.] 473; Bowman v. Officer, 
53 lowa, 640, 6 N. W. 28; McMahon v. McGraw, 26 Wis. 614, 633; 
Ellsworth v. Cordrey, 63 lowa, 675, 679, 16 N. W. 311; Gonzalia 
V. Bartelsman, 33 N. E. 532, 143 111. 634; Continental Life Ins. Co. 
v. Perry & Townsend, 65 lowa, 709, 33 N. W. 937 ; Pag;e v. Webb 
[Ky.] 7 S. W. 308) ; but thèse cases are not inconsistent with the rea- 
son and the rule that some betrayal of confidence, some breach of 
duty, some bad faith, some abuse of the fiduciary relation is in- 
dispensable to the création of such a trust. A constructive trust 
of this nature is the création of a court of equity. But such a court 
never raises it uniess the holder of the title lias been guilty of some 
breach of duty; for "a court of equity can act only on the conscience 
of a party. If he bas done nothing that taints it, no demand can 
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attach upon it so as to give any jurisdiction." A purchaser charge- 
abie with such a trust is a trustée ex maleficio or a trustée de son 
tort, and, if he bas been guilty of no wrong, he is no trustée. Boone 
V. Cbiles, 10 Pet. l'77, 209, 9 h. Ed. 388; U. S. v. Détroit Timber & 
Lumber Co., 131 Fed. 668, 678, 67 C. C. A. 1, 11 ; U. S. v. Northern 
Pac. R. Co., 95 Fed. 864, 880, 37 C. C. A. 290, 306; Kinne v. 
Webb, 5é Fed. 34, 39, 4 C. C. A. 170, 175 ; U. S. v. Winona & St. 
Peter R. Co., 67 Fed. 948, 960, 15 C. C. A. 96, 108. 

If one is employed by the owner of property to pay taxes upon it, 
and if he accepta the employment and pays them with his own funds, 
his purchase of a tax title upon the property without notice, or an 
ofïer to convey it to the owner, is a breach of his contract and of his 
duty and a betrayal of the confidence of his principal ; and it charges 
his title with a constructive trust for the latter's benefit. The cases 
cited by counsel for the complainant are of that nature. Thus in 
Bowman v. Ofïicer, 53 lowa, 640, 6 N. W. 28, the agent accepted a 
power of attorney "to take charge of, lease, pay taxes, sell and con- 
vey by deed of warranty ail or any portion" of the lands. He had 
paid taxes to the amount of hundreds of dollars and charged the 
account of his principal. He purchased at a tax sale for the taxes 
of a single year and subsequently continued to collect and expend 
money on account of the lands for his principal. The court rightly 
held that the tax title he procured was secured by a betrayal of the 
confidence reposed in him and a breach of his duty to protect the 
property of his principal. In cases of this character the principal in- 
curs a Personal liability for the money which the agent advances, a 
liability upon which the agent may maintain an action, and may sub- 
ject the property itself to its payment. But no case has corne to no- 
tice in which the principal neither furnished the agent the money nor 
the means to pay the taxes, nor subjected himself to légal liability to 
reimburse him for the moneys he might advance to pay them, in which 
the agent carefuUy notified the principal of the taxes due, of their 
delinquency, of his purchase of a title based upon them, and oflfered 
to convey it to him for the money he had expended, and the principal 
exercised his option to refuse the offer, where any court has held 
the tax title to be charged with a constructive trust for the benefit of 
the original owner. 

On the other hand, there is an exception to the gênerai rule that one 
who occupies a fiduciary relation may not lawfully purchase the 
property of his correlate for his own benefit, as well established as 
the rule itself. It is that an agent or trustée may lawfully buy the 
property of his principal or cestui que trust at a judicial sale caused 
by a third party which he has no part in procuring, and over which 
he can exercise no control. Allen v. Gillette, 127 U. S. 589, 596, 8 
Sup. Ct. 1331, 32 L. Ed. 271 ; Eckrote v. Myers, 41 lowa, 324 ; Twin- 
Eick Oil Co. V. Marbury, 91 U. S. 591, 23 L. Ed. 328 : Prévost v. 
Gratz, 19 Fed. Cas. 1303, 1309, No. 11,406 ; Fisk v. Sarber, 6 Watts 
& S. 18 ; Chorpenning's Appeal, 32 Pa. 315, 316, 72 Am. Dec. 789. 

In Allen v. Gillette, 127 U. S. 589, 596, 8 Sup. Ct. 1331, 32 L. Ed. 
271, one of the executors of the will of a décèdent purchased the in- 
terest of one of the devisees at a trustee's sale under a trust deed made 
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by the devisee to secure the payment of lier debt to a third party. 

She brought suit against the exécuter to charge the title purchased 
by him with a constructive trust in her favor and to redeem from it. 
The Suprême Court held that the exécuter owed the devisee no duty 
incompatible with his purchase and dismissed the bill. 

In Eckrote v. Myers, 41 lowa, 324, a firm of attorneys was em- 
ployed to foreclose a mortgage upon real estate. They brought the 
suit, carried it to a decree, and notified tlieir client that no sale would 
be made under the decree until he paid the fées that would accrue 
in the sale. They had demanded expenses previously made and fées 
for prior services, and he had failed to pay theni. He paid nothing 
and the suit remained pending. A year or two later there was a sale 
of the mortgaged premises for taxes, and the attorneys bought, noti- 
fied the client of the purchase, demanded reimbursement of the money 
expended therefor and the payment of prior advances and fées. The 
title matured in one of the members of the firm, and the client brought 
suit to set aside the tax deed and for an accounting. The court held 
that the attorney had rightsas well as the client, that the same ruies 
of honesty and fair dealing govern both, and dismissed the suit. 

In Chorpenning's Appeal, 32 Pa. 315, 316, 72 Am. Dec. 789, a 
guardian purchased the land of his ward at a judicial sale of it under 
a judgment against the administrator of the estate of the ward's 
father. The guardian had no money of the ward with which to make 
the purchase and none in expectancy. The court said: 

"The doctrine thnt a p.'irty will not be allowed to purchase and hold prop- 
erty for his owu use and beiieflt, when he stands in a fldnciary relation to it, 
if contested by tlie party entitled as cestui que trust, is indisputable. * * « 
Tlie relation, however, luust be one in which knowledse, by reason of the con- 
fidence reposed, miglit be acquired, or ijower exists to affect injuriously the 
interests of cestuis (lue trust, or advaiiee tliat of the trustée. Tlie reason of 
the law Is its life, and, unless sonie advantage niight be gained by reason of 
the relation, the i)rinciple does not apply." 

And the court sustained the purchase. 

Concède that Steinbeck was the agent of the Bon Homme Com- 
pany to accept service of process upon it, to care for the property 
and its title, to report the taxes upon it, to do any acts regarding it 
which the company directed him to perform, and that he was a stock- 
holder and director of the corporation, and the record discloses no 
more gênerai agency, nevertheless the company never authorized 
him to advance any money to pay its taxes or to subject it or its 
property to any légal liability for such advance or payment, and it 
never furnished him any funds after December 5, 1890, for this pur- 
pose or to reimburse him for any of the moneys he expended in pur- 
chasing the certificates or the tax deeds. There was therefore no 
duty imposed upon him to pay the taxes or to buy the tax titles for 
the company, and he would bave incurred no liability to it if he had 
donc neither and the property had been sold to a stranger. He did 
not cause, and he could not control, the tax sales. They were pro- 
cured by the state, and he was not disqualified by their character from 
purchasing the property of his principal either at them or under 
them. He acquired from his agency no knowledge or advantage in 
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making such purchases which strangers and the company itself did 
not possess. He secured no power by means of his agency to affect 
injuriously by his purchases the title of his principal. On the other 
hand, his purchases and his offer in 1897 to convey his title for its 
cost beneficially afifected the title and the rights of his principal. They 
gave the company an opportunity to acquire the property free from 
tax titles many months after the time when an absolute title would 
otherwise hâve vested in a stranger. The fact that he was a stock- 
holder and director did not disqualify him from securing in good 
faith and with fuU notice which he gave to the company, a lawful 
incumbrance upon, and title to its property. Twin-Lick Oil Co. v. 
Marbury, 91 U. S. 587, 591, 592, 23 L,. Ed. 328. The only confidence 
reposed in him by his agency hère which he might hâve betrayed was 
that he would give timely notice of the taxes and incumbrances and 
apply any moneys the company remitted to him to discharge them. 
If he had betrayed that confidence, if he had silently procured a tax 
title for his own benefit, and refused to transfer it to the company 
or to share it with the stockholders for its cost, he might hâve been 
chargeable as a trustée ; but he notified the company of the taxes 
of 1890 in April, 1891, sent it the advertisement of the sale in Sep- 
tember, 1891, wrote it of the sale to Le Fevre, of his purchase of 
the certificate, that it "was particularly urgent that the company 
should take some step to redeem," of the amount required to do so, 
and of the taxes of 1891 on January 29, 1893, the day after he bought 
the certificate, again informed it of the amount required on August 
15, 1892, and in December, 1896, and January, 1897, wrote the cor- 
poration that he had taken tax deeds of the property and had made 
a lease of it to Barrett, but ofïered to convey his title to the company 
or to the principal stockholders for $500, their proportion of the $650 
which he had expended to procure and préserve it, and that he hoped 
for a speedy acceptance of his proposai. Hère was no betrayal of 
confidence, no breach of duty, no use of his fiduciary relation to secure 
the title of his principal for his own benefit, but fair dealing, full 
notice, and the utmost good faith. It is not because Steinbeck failed 
to discharge his duty, but because the company exercised its option 
not to take the burden and the risk of this title which he offered it 
that it does not own it now. 

It is contended that by his letters Steinbeck admitted that he held 
the tax title in trust for the corporation and to secure the payment 
of the amount he had expended for it, and in support of this argu- 
ment attention is called to the fact that in some of his letters he wrote 
that he had paid the taxes for the years, among others, for which 
the sales were made, and that in his letter of January 25, 1897, he 
inquired whether the company would bond and lease the property 
and wrote that he would like a long lease at a reasonable price. But 
it is évident that the last remark was induced by the statement of 
the secretary in his letter of December 24, 1896, that he had arranged 
to hâve the New Orléans people pay their share of the Bon Homme 
taxes, and by Steinbeck's baseless hope and mistaken belief that his 
proposition of January 9, 1897, to clear up the title of the property 
for $500 would be accepted. His inquiry was not an admission that 
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the Company owned the property, but that it would own it if it ac- 
ceptée! his proposition to convey it as tlie secretary had written liim 
lie had arranged to do. Nor was his statement that he had paid the 
taxes an admission that he had not purchased, and did not hold his 
tax title for his own benefit; nor did it mislead or deceive the Com- 
pany, because he had carefully informed it that he held the tax deeds 
in his own name, that he had himself leased the property to Barrett, 
and they knew that he had proposed to convey the title under the 
tax deeds to it or to the principal stockholders for a fixed considéra- 
tion, and that he had written them that lawyers whom he had con- 
sulted said that they believed that tax titles were good. The acts, 
letters, and circumstances of thèse parties must hâve a rational in- 
terprétation. They must be presumed to hâve intended what men of 
their intelligence ordinarily mean in similar circumstances. Tax cer- 
tificates and tax deeds are not indications of loans or of their securi- 
ty. They évidence title accruing or accrued. Even when the title 
under them is charged with a constructive trust, they resuit in se- 
curity for their cost, not because they were so intended, but because 
equity conditions its relief with the payment of the expense of the 
title under them on the maxim that he who seeks equity must do equity. 
Nor is the fact that the holder of a tax title offers to sell it to the 
original owner for its cost any indication that the former holds it in 
trust for the latter. The tax title of Steinbeck was not charged 
with any direct or express trust. His notice of January 29, 1892, 
that he had purchased the tax certificate, his notice of August 15, 
1892, that $210 was required to redeem from it and to pay subsé- 
quent taxes, his taking and recording of his tax deeds, his statements 
in his letter of December 31, 1896, that a purchaser became entitled 
to a deed after three years; that he had had deeds for some time; 
that he could deed back to the company ; that he was ready to con- 
vey to the company or to those stockholders only who were willing 
to take a chance, upon payment of a part of the cost, his letter of 
January 9, 1897, that he had expended $650 in payment of the taxes ; 
that if the company would refund $600 he was willing to let $150 go 
on his share, and would "see that ail that was necessary to be done 
to clear the title was accomplished" ; that he had leased to Barrett; 
that "in the matter of the taxes I think I hâve made a reasonable 
proposition and I hope for a speedy acceptance. If there is any dis- 
satisfaction perhaps I may make further concession. I am willing 
to do almost anything within the bonds of reason to facilitate a 
resumption of work on the property," and the facts that the com- 
pany knew ail that has been recited and neither accepted his oiïer 
nor asked further concessions — converge with compelling force to 
prove that Steinbeck intended to buy and actually secured this tax 
title for his own benefit only and that it was never subject to any 
express trust in favor of the company. No proposition to convey 
for a considération to the company or to the stockholders who would 
take a chance, no terms of conveyance were pertinent or necessary 
if he held the title in trust for the benefit of the corporation. A 
simple déclaration of that fact would hâve been the natural and 
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probable évidence of it. No such déclaration or admission can be 
found in the record. The only trust with which the property could be 
charged was therefore a constructive trust arising from the fiduciary 
relation, and, as he was guilty of no betrayal of confidence, no abuse 
of his fiduciary relation, and no breach of duty in acquiring or holding 
it and the failure of the corporation to secure it resulted only from its 
refusai to accept his offer to convey it, this title was not chargeablc 
with any constructive trust for the benefit of the corporation. 

There are other rules of law which interpose serions obstacles to a 
recovery by the Bon Homme Company in this suit if this title were 
chargeable with such a trust. It was not subject as we hâve seen 
to any express or direct trust, and hence it does not fall under the 
rule that no time runs against a trust until it is repudiated. 

But the title of a purchaser chargeable with a constructive trust 
for the benefit of his correlate by reason of their fiduciary relation 
is not void, but voidable at the option of the cestui que trust only, and 
the absence of a prompt affirmative élection to avoid it confirms it. 
■'It is only voidable, and, as it may be confirmed by the parties inter- 
ested directly, so it may be by long acquiescence or the absence of 
an élection to avoid the conveyance within a reasonable time after 
the facts corne to the knowledge of the cestui que trust." Hammond 
V. Hopkins, 143 U. S. 224, 250, 12 Sup. Ct. 418, 36 h. Ed. 134. 

Four years after a stockholder and director of a corporation had 
purchased its property under a deed of trust made to secure a debt 
to him the corporation brought a suit to charge the title with a trust 
in its favor. The purchaser had made the statement to other stock- 
holders that he only designed to purchase for the corporation, and 
there was testimony that after the sale he ofïered to relinquish his 
purchase if his debt was paid. The Suprême Court said: 

"The doctrine is wrfl settled that the optiou to avoid sucli a sale must be ex- 
creised within a reasonable time. * * * Thousb not falling exaetly within the 
rule as to time for res<!indinfr, or offering to resciud, a contractl)y oneof the par- 
ties to it for aetual fraud, the analogies are so strong as to give to this latter 
great force in tho considération of the case. In this class of cases the party 
is bound to act witli reasonable diligence as soon as the fraud is discovered, or 
his right to rescind is gone. No delay for the purpose of enabliug the de- 
frauded party to speeulate upon the chances which the future may give him 
of deciding profitably to himself whether he will abide by his bargain, or 
rescind it, is allowed in a court of equity." 

And the court dismissed the bill. Twin-Lick Oil Co. v. Marburv, 
91 U. S. 587, 592, 23 L. Ed. 328 ; Harwood v. Railroad Co., 17 Wall. 
78, 21 L. Ed. 558 ; Hayward v. National Bank, 96 U. S. 611, 24 L. 
Ed. 855 ; Galliher v. Cadwell, 145 U. S. 368, 373, 13 Sup. Ct. 873, 
36 L. Ed. 738. 

Counsel for the company endeavor to avoid the eflfect of this prin- 
ciple because Steinbeck never demanded payment of the amount he 
had expended for his tax title and in payment of the subséquent taxes, 
and they insist that no time ran against the company because such a 
demand was not made. If the company had been legally liable to pay 
the amount which Steinbeck expended for his title and in payment of 
taxes, there would be more reason for this contention. In that case 
the company might bave had a right to redeem reciprocal with his 
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right to enforce paymeiit. But the company was not liable to repay 
to Steinbeck the money he expended, and thc only right the com- 
pany had was not the right to redeeni from the tax sale, but the 
right to exercise its élection to avoid it by paying its cost, or to af- 
firm it and abandon tlie property. Nor could it avoid that élection 
either by silence or by inaction after it had received the knowledge 
that Steinbeck held the tax deeds and the title under them, because 
delay, vacillation, an attenipt to speculate iipon the option, to await 
the event and thereafter to avoid, if the property lias advanced in 
value, and to affirm, if it bas depreciated, is fatal to the option, and 
affirms the sale. The Bon tlomme Company knew the facts which 
conditioned its right to elect to avoid this tax title in January, 1897. 
Steinbeck then offered to convey it for a part of its cost. The com- 
pany failed to accept and thereby rejected that ofïer. Steinbeck 
leased the property, operated it, sold it, caused the expenditure of 
tens of thousands of dollars upon it and the development of a body 
of ore which transformed land of such a character that its owner 
would not pay taxes upon it nor redeem it from tax sales into a 
productive and valuable mine, and then more than six years after it 
had learned every fact material to its right this company by the 
institution of this suit sought to exercise its option to avoid this tax 
title. It was too late. The law had exercised its option. Its spécu- 
lation upon it, its inaction, its failure to share the heavy burden 
of the property, its care and opération during the tedious 90's affirmed 
the ' title of Steinbeck and estopped it from sharing the benefits his 
care and toil and money had earned. 

Finally, section 2913 of Mills' Annotated Statutes of Colorado pro- 
vides that : 

"Bills of relief In case of the existence of a trust not cognizaWe by tlie courts 
of the common law * * * shall he flled within flve years after the cause 
thereof shall accrue and no'; after." 

If this tax title was chargeable with any trust, it was with a con- 
structive trust not cognizable by the courts of the common law. The 
cause of action to enforce it accrued in January, 1897, and such an 
action was barred in the couits of Colorado before this suit was 
instituted. Courts of equity are not bound by, but they usually act 
or refuse to act in analogy to the statute of limitations relating to 
actions at law of like character. Radical changes in the condition 
and value of the property and its spéculative character often induce 
them to apply the doctrine of lâches in a shorter time than that fixed 
by the statute of limitations for similar actions at law. Kelley v. 
Boettcher, 29 C. C. A. 14, 21, 85 Fed. 55, 62; Lemoine v. Dunklin Co., 
2 C. C. A. 343, 348, 51 Fed. 487, 492. Lord Camden said: 

"A court of eyuity which is never active in relief against conscience or pub- 
lic conveuience lias ahvays refused its aid to stale demands, wlien the i)art.y 
lias slept upon his right, aud acqulesced for a great length of time." Smith v. 
Clay, 2 Arnb. 045. 

"If the property is of a spéculative or precarious nature, it is the 
duty of a man complaining of fraud to put forward his complaint at 
the earliest possible time. He cannot be allowed to remain passive. 
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prepared to affirm the transaction if the concern should prosper, or to 
repudiate it if that should prove to his advantage." Kerr, Fraud & 
Mistake, p. 30G. 

"The reason upon which the rule is based is not alone the lapse of 
time during which the neglect to enforce the right has existed, but 
the changes of condition which may hâve arisen during the period in 
which there has been neglect. In other words, where a court of equity 
finds that the position of the parties has so changcd that équitable 
relief cannot be afforded without doing injustice, or that the inter- 
vening rights of third parties may be destroyed or seriously im- 
paired, it will not exert its équitable powers in order to save one 
from the conséquences of his own neglect." Penn. Mutual Life Ins. 
Co. V. Austin, 168 U. S. 685, ()»8, 18 Sup. Ct. 223, 42 L. Ed. C26. 

In Pattersonv. Hewitt, 195 U. S. 309, 321, 25 Sup. Ct. 35, 49 L. 
Ed. 214, the complainants had transferred their interests in certain 
mining claims to a trustée who had made a written agreement of trust 
to convey their interests in the property, which amounted to one- 
fourth, to them upon the performance of certain conditions, and those 
conditions had been performed in 1884. One of the complainants 
demanded his deed in 1885 and another jnst before the commencement 
of suit in 1903. The analogous statute of limitations was 10 years. 
During the eight years just preceding the suit the trustée and his 
associâtes had performed a large amount of work in developing the 
mine to which the complainants did not contribute, and a large body 
of rich ore was discovered in 1890. The Suprême Court said : 

"If appelliuits had expec-ted a share in tliif; property, they should either 
bave brought a bill proui])tly to enforce their riglits, or at least contributed 
their proportioiiate share to the subséquent work and labor, and the expenses 
then incurred. To award thein now a deed to their original intcrest in the 
property would be grossly unjust to the défendants, through vvhose exertions 
the value of the property was discovered and the mine put upon a paying 
basis. While it is true the court might impose upon the appellants the pay- 
ment of their proportionate share of labor and expenses as a condition of re- 
lief, it could not compensate the défendants for the rislc assumed by them 
that their exertions would come to naught. There is no class of property 
more subject to sudden and violent fluctuations of value than mining lands. 
A location which to-day may hâve no salable value may in a month become 
worth Its millions. Years may be spent in working sueh property apparently 
to no purpose, when suddenly a mass of ricli ore may be discovered, from 
which an immense fortune is realized. Under sueh circumstances persons 
having claims to sueh property are bound to the utmost diligence in enforcing 
them, and there is no elass of cases in which the doctrine of lâches has been 
more relentlessly enforced." 

And the decree which dismissed the bill was affirmed. Stout v. 
Rignev, 107 Fed. 545, 549, 46 C. C. A. 459, 463 ; Hayward v. Na- 
tional Bank, 96 U. S. 611, 24 L. Ed. 855 ; Speidel v. Henrici, 120 U. 
S. 377, 387, 7 Sup. Ct. 610, 30 L. Ed. 718; Kinne v. Webb (C. C.) 
49 Fed. 512; Société Foncière v. Milliken, 135 U. S. 304, 10 Sup. 
Ct. 823, 34 L. Ed. 208 ; Galliher v. Cadwell, 145 U. S. 368, 375, 12 
Sup. Ct. 873, 36 L. Ed. 738 ; Alsop v. Riker, 155 U. S. 448, 460, 15 
Sup. Ct. 162, 39 L. Ed. 218. 

The land in controversy hère was a prospective mine, property 
of the most spéculative nature. While it was unproductive, while 
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its value was doubtful, and the burden of protecting it against taxes 
and tax titles and the labor of developing it were heavy and the bene- 
fits to be derived problematical, the complainant refused to share 
either. For more than eight long years when times were hard, and 
the burden of caring for and protecting this property exceeded the 
benefit, Steinbeck bore it alone. Now, after he has prospected and 
operated the property, after he has bought the tax titles upon it and 
paid subséquent taxes, after grantees and lessees whom he secured 
hâve developed the rich ore and the benefit exceeds the burden, the 
complainant, which has refused to bear or to share the burden or 
the risk, prays a court of equity to confer upon it the revvard which 
the money, the toil and the energy of Steinbeck hâve earned. There 
is no equity in such a suit. The complainant speculated upon its op-' 
tion. If the expense, toil, and efïort of Steinbeck had corne to naught, 
it would never hâve reimbursed him or hâve brought this suit. Its 
neglect, inaction, and silence during the six years after it knew he 
had a tax title to its property and the marvelous change in its value 
meanwhile estop it from maintaining this suit and compel a dismissal 
of its bill. 

As Steinbeck's title under the tax deeds is impregnable to attack 
in this suit, it is not material whether or not his title under the sher- 
ifï's deeds and his decree quieting the title in himself were wrong- 
fully obtained. They did not in any event impair his tax title, and 
they cannot affect the resuit of this suit. They will not therefore 
be further considered. 

The decree below is reversed, and the case is remanded to the Cir- 
cuit Court with instructions to dismiss the bill. 



EODGERS, U. S. Immigration Com'r et al., v. UNITED STATES 
ex rel. BUCHSBAUM. 

(Circuit Court of Appeals, Third Circuit. February 13, 1907.) 

No. 39. 

L AxiENS— Immigration Laws— Finality of Décision of Boakd of Spécial 

iNQUIRY. 

Under the Immigration Act of MarcU 3, 1003, c. 1012, .32 Stat. 1213 
[U. S. Comp. St. Supp. 1905, p. 274], and rule 7 of tlie l'esulations es- 
tablislied tliereunder by tbe Secretary of Commerce and Lubor, an Im- 
migrant who on examination by a board of spécial inqulry bas been de- 
nied tbe ri^ht to enter the United States bas tbe right to be iuformed that 
he has a right of appeal therefrom, and the fact tbat he bas been so in- 
formed must be entered of record in the minutes of the board's proceed'- 
ings, and the withholding of that ri^ht precludes flnality in the décision 
of the board which œay in such case be revlewed by the courts on a writ 
of habeas corpus. 

2. Same— Aliens Domiciled in the United States— Right to Re-entee. 

An alien, who has acqnired a domicile in the United States, cannot 
thereafter, and while still retsiining such domicile, legally be treated as an 
Immigrant on his return to this country after a temporary absence for a 
spécifie purpose not involving change of domicile. 

tEd. Note. — For cases in point, see Cent. Dig. vol. 2, Aliens, S 105.] 
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3. g AME— Construction of Statute. 

ïhe provision of section 2, Act March 3, 1903, c. 1012, 32 Stat. 1214 
[U. S. Comp. St. Supp. 1905, p. 276], whicli excludes from admissiou 
into the United States "aliens" who are afflicted with a loathsome, or 
with a dangerous contagious, disease, cannot be constrned to apply to 
aliens who are domiciled in this coimtry, espeeially in view of tlie title 
of tlie act, which is "An act to regulate the immigration of aliens into the 
United States," and of its other provisions and prior statutes in pari 
materia. 

Appeal from the District Court of the UnitLJ States for the Eastern 
District of Pennsylvania. 

J. C. Swartley and J. Whitaker Thompson, for appellants. 
David Phillips, for appellee. 

Before DALLAS and GRi\Y, Circuit Judges, and BRADFORD, 
District Judge. 

BRADFORD, District Judge. This is an appeal from an order 
of the district court of the United States for the eastern district of 
Pennsylvania discharging Isidore Buchsbaiim on a writ of habeas 
corpus from alleged illégal restraint by John J. S. Rodgers, United 
States commissioner of immigration, and others. In his pétition for 
the writ Buchsbaum allèges in substance that he is a native of Austria 
and emigrated to the United States, arriving in the city of New York 
with his wife and family March 10, 1901 ; that thereupon "he took 
up a permanent résidence witli his wife and family in said city and 
established himself in the window cleaning business, in which he still 
retains his interests" ; that from the time of his arrivai in New York 
until April, 1905, he continuously resided in that city with his fam;Iy, 
"pursuing his aforesaid business and acquiring extensive contractual 
property and rights"; that he declared his intention March 8, 1905, 
before the circuit court of the United States for the southern district 
of New York to become a citizen of the United States ; that in April, 
1905, he "took passage on the Steamer Finland for Antwerp, and 
thitber went to Galicia, Austria, for the purpose of settling an estate" ; 
thct in leaving this country for that purpose he "never intended to give 
up his rights which he had acquired in the United States, but went 
with the intention of returning as soon as his business was transacted" ; 
that his family "consisting of wife and two children remained in New 
York and are still residing there"; that he returned to the United 
States arriving in Boston as a passenger on the steamer Marquette 
November 7, 1905 ; that the United States commissioner of immigra- 
tion at Boston "refused him a landing and on November 9, 1905, ordered 
his déportation on the ground that he was afflicted with trachoma" ; that 
the petitioner "was not given a lawful opportunity to appeal" by the 
commissioner and was conveyed on the Marquette to Philadelphia where 
he arrived November 19, 1905, and "is now illegally restrained of his 
liberty and illegally held in custody" in a house of détention in that 
city; that he is a résident of New York and never gave up his rési- 
dence there ; and that he "was not afflicted with any disease when he 
left New York City, nor when he left Europe on his return trip to the 
United States, and if he has any disease such as alleged, he must hâve 
contracted the same on board the Steamer Marquette on his return to 



348 152 FEDERAL RErORTER. 

the United States." In the return of the International Mercantile 
Marine Company, Young and Jolinston, to the writ it is alleged in 
substance that the master of the Marquette was notified November 17, 
1905, by the commissioner of immigration at Boston that Bnchsbaum 
"had been found to be of the class of aliens prohibited by law from 
entering the United States and had therefore been excluded," and was 
required by the commissioner "to receive the said alien on board his 
vessel and return him according to law" ; and, furtlier, that the master 
received Buchsbaum and took him on the Marquette to Philadelphia 
whence she was about to sail for Antwerp when the writ was served. 
It appears from the transcript of record that on the arrivai of Buchs- 
baum at Boston in November, 1905, he was subjected to a physical ex- 
amination by médical officers of the United States marine-hospital 
service who certified to the commissioner of immigration that Buchs- 
baum "bas trachoma and the existence of such disease might bave 
been detected by means of a compétent médical examination at the port 
of foreign embarkation." A board of spécial inquiry, provided for 
in the act of Congress of March 3, 1903, entitled "An act to regulate 
the immigration of aliens into the United States" (Act March 3, 1903, 
c. 1012, 32 Stat. pt. 1, 1213 [U. S. Comp. St. Supp. 1905, p. 21:^]), 
having heard the case, decided that Buchsbaum was, under the pro- 
visions of the act, debarred from admission into the country by reason 
of trachoma and having reheard the case adhered to its former déci- 
sion. Section 25 of the act provides relative to boards of spécial 
inquiry : 

"Siieh boards sliiill liave aiithority to détermine wlietlier an alien wbo bas 
been duly beld sball be allowed to land or be deiiorted." 

And further: 

"The décision of any tvvo members of a board sball prevaîl and be final, bnt 
either the alien or any dissenting meniber of said boai-d may aiipeal, tbrough 
the eonimissiouer of innnigration at the i)ort of arrivai and Ibe Commissioner- 
General of Immigration, to the Secretarj' of the Treasury, whose décision sball 
then be final; and the taking of such appeal sball operate to stay any action 
in regard to the final dis])Osal of the alien whose case is so appealed until the 
receipt by the commissioner of immigration at the port of arrivai of such dé- 
cision." 

Section 22 provides: 

"That the Commissioner-General of Innnigration * ♦ * ghall estabhsh 
such rules and régulations * * * not inconsistent with law, as he sball 
deem best calculated for carrying ont the provisions of tliis Act and for pro- 
tecting tlie United States and aliens niigrating tberoto from fraud and loss, 
* * * ail under the direction or with the approval of the Secretary of the 
Treasury." 

By virtue of the act of February 14, 1903, entitled "An act to estab- 
hsh the Department of Commerce and Labor" (Act Feb. 14, 1903, c. 
553, 32 Stat. pt. 1, 825 [U. S. Comp. St. Supp. 1905, p. 63]), the Secre- 
tary of Commerce and Labor bas succeeded to the powers, duties and 
functions of the Secretary of the Treasury, relating to the "immigration 
service at large." Pursuant to the foregoing authority tlie Commis- 
sioner-General of Immigration with the approval of the Secretary of 
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Commerce and Labor established "Immigration Régulations," August 
26, 1903. Rule 7 of tliese régulations is as follows : 

"Every alien arriving at a port of tbe United, States sliall be promptly ex- 
aminée!, as by law provided. eitlier ou slur)board or at some other place dcs- 
ignated for tluit purpose. If fouiid admissible, be sball be at once landed, but 
if upou speeial inquiry be is denied admission, lie sball be informed tbat be 
bas a rigbt of ajipeal tberefrora, and tbe fact tbat be bas been so informed 
sball be entered of record in tbe minutes of tbe board's proceedings, but no 
apfieal will be considered after any sueb alien bas, in conséquence of an ad- 
verse décision of a board of spécial inquiry, beeu transferred from an immi- 
grant station to be deported." 

The transcript of record sets forth what purports to be a copy of 
the minutes of the proceedings and of the testimony before the board of 
spécial inquiry at Boston. This copy by agreement of counsel was 
treated as évidence in the court below. It nowhere discloses expressly 
or by implication that Buchsbaum was informed that he had a right of 
appeal from the décision of the board. If he had been so informed it 
would hâve been the duty of the board to cause the fact to be entered 
of record in the minutes of the bon'-d's proceedings. There is no dé- 
niai by the appellants or any of them of the truth of the averment made 
by Buchsbaum in his pétition for the writ of habeas corpus that "he 
was not given a lawful opportunity to appeal" from the décision against 
him in Boston. Under thèse circumstances it fairly may be presumed 
that Buchsbaum was not informed of his right of appeal. He was not 
allowed to land in the port of Boston, but, with intent that he should be 
deported, was conveyed from that port on the Marquette to Philadel- 
phia, whence she was about to sail for Antwerp, when the writ of habeas 
corpus was served. The action of the authorities in thus sending 
Buchsbaum from the port of Boston without informing him of his 
right of appeal was irregular and unlawful. Practically, and in légal 
contemplation, it impaired or deprived him of that right. For rule 7 
of the régulations, as we hâve seen, provides that : 

"No appeal will be considered after any sucb alien bas, in conséquence of 
an adverse décision of a board of spécial inquiry, been transferred from au 
immigration station to be deported." 

And such a limitation is in harmony with and required by the stat- 
utory provision that: 

"The taliing of sucli appeal sball operate to sta.y any action in regard to tbe 
final disposai of tbe alien whose case is so appealcd imtil tbe re<'eipt by tb(> 
commissioner of immigration at tbe port of arrivai of sucb décision." 

The law has coupled the finality of a décision against an alien by a 
board of spécial inquiry with a right to appeal and to be informed of 
that right. The withholding of such right from the alien of itself pre- 
cludes finality in the décision. And as the décision thereby lacks finality 
it is, and in the nature of things must be, compétent to courts otherwise 
possessing jurisdiction to inquire by the writ of habeas corpus into the 
legality of the détention of the alien. 

The question is thus presented whether Buchsbaimi was, under the 
act of March 3, 1903, liable to déportation; and this was the only point 
considered by the court below. Section 2 provides that "persons afflict- 
ed with a loathsome or with a dangerous contagions disease" and who 
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are aliens "shall be excluded from admission into the United States," 
and section 19 provides for the déportation of "aliens brought into this 
country in violation of law." The évidence shows beyond dispute that 
on his arrivai in the United States in March, 1901, with his family and 
children, he made his home in New York; that he had his domicil and 
conducted his business in that city for years ; that he has never since 
€stablishing himself and his family in New York changed or intended 
to change his domicil ; that in March, 1905, he declared his intention to 
become a citizen of the United States ; that in going abroad in April, 
1905, he went for a spécifie purpose involving only a temporary absence ; 
and that he left in New York his business and his family with full inten- 
tion to return to them as soon as he should bave accomplished the object 
of his trip. The return of Buchsbaum from Austria to this country in 
November, 1905, did not clothe him with the character of an immigrant. 
He did not at that time seek to acquire a fixed résidence or domicil in 
the United States. That had theretofore been accomplished. We are 
clearly of opinion that an alien who has acquired a domicil in the 
United States cannot thereafter and while still retaining such domicil 
legally be treated as an immigrant on his return to this country after a 
temporary absence for a spécifie purpose not involving change of domi- 
cil. The term "immigrant" as applied to him is a palpable misnomer. 
If the act of March 3, 1903, had expressly been restricted to alien im- 
migrants no substantial question could bave arisen on this branch of the 
case. But there is no such express limitation. Section 2 provides that 
"the following classes of aliens shall be excluded from admission into 
the United States" ; and mentions, in the enumeration of those classes, 
"persons afBicted with a loathsome or with a dangerous contagious dis- 
ease." The language of the section when taken literally is applicable 
to persons so diseased whether they are at the time of reaching the port 
of arrivai alien immigrants or aliens whose domicil is in the United 
States. We think, however, that, notwithstanding the generality of the 
terms employed in the section, Congress did not intend that exclusion 
under the act on account of loathsome or dangerous contagious disease 
should extend to aliens domiciled in this country. In reaching this re- 
sult the body of the act has been considered in its entirety in connec- 
tion with its title, and in the light of other statutes in pari materia. The 
title is "An act to regulate the immigration of aliens into the United 
States." Certainly, if taken alone, it would indicate the inapplicability 
of the act to the case of Buchsbaum. It is well sett'°d that, where the 
language of a statute is ambiguous or otherwise doubtful or, being 
plain, a literal construction would lead to such absurdity, hardship or 
injustice, as to render it irrational to impute to the law making power 
a purpose to produce or permit such resuit the title may be resorted to 
as tending to throw light upon the législative intent as to its scope and 
opération. United States v. Fisher, 2 Cranch. 358, 386, 2 h. Ed. 
304; Holy Trinity Church v. United States, 143 U. S. 457, 462, 12 Sup. 
Ct. 511, 36 L. Ed. 226 ; Coosaw Mining Co. v. South Carolina, 144 U. 
S. 550, 563, 13 Sup. Ct. 689, 36 L. Ed. 537. Further, the body of the 
act contains provisions of such a character as, in connection with the 
title, to lead us to conclude that the statute was not intended to apply 
to aliens having their homes in the United States. Section 12 provides : 
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"Tliat Tipon the arrivai of any alien by water at any port within the United 
States it shall be the duty of tlie ma-ster or commandiug officer of the steamer, 
sailing or other vessel, having said alien on board to deliver to the Immigra- 
tion ofiieers at the port of arrivai lists or mauifests made at the time and 
place of embarliation of such alien on board such steamer or vessel, which 
shall, in answer to questions at the top of said lists, state as to each alien the 
f ull name, âge, and sex ; whether married or single ; the calling or occupation ; 
whether able to read or write; the nationality; the race; the last résidence; 
the seaport for landing in the United States ; the final destination, if any, be- 
yond the port of landing; whether having a ticket through to such final des- 
tination ; whether the alien has paid his own passage, or whether it has been 
paid by any other person or by any corporation, society, municipality or gov- 
ernment, and if so, by whom ; whether in possession of flfty dollars, and if 
less, how mudi ; whether going to join a relative or friend, and if so, what 
relative or friend and his name and complète address," &c. 

Section 13 provides: 

"That ail aliens arrlving by wator at the ports of the United States shall be 
llsted in convenient groups, and no one list or manifest shall contain more thau 
thlrty names. To each alien or head of a family shall be given a ticket on 
which shall be written his name, a numbor or lotter designating the list in 
which his name, and so forth, is contained. and his number on said list, for 
<x)nvenience of identification on arrivai. Eaoh list or manifest shall be veri- 
fled by the signature and the cath or affirmation of the master or commanding 
officer or the fîrst or second below him iu comraand, taken before an immi- 
gration ofKcer at the port of arrivai, to the effect that he has caused the sur- 
geon of said vessel sailing therewith to make a physical and oral examination 
of each of said aliens, and that from the report of said surgeon and from his 
own investigation he believes that no one of said aliens is an idiot," &c 

Section 16 provides: 

"That upon the reeeipt by the immigration offieers at any port of arrivai of 
the lists or manifesta of aliens provided for in sections twelve, thirteen, and 
fourteen of this Act it shall be the duty of said oflicers to go or send compé- 
tent assistants to the vessels to which said lists or manifests refer and there 
inspect ail such aliens, or said immigration officors may order a temporary re- 
moval of such aliens for examination at a designated time and place, but 
such temporary renwval shall not be considered a landing, nor shall it relieve 
the transportation Unes," &c. 

Section 17 provides for the "physical and mental examination of ail 
arriving aliens" by the proper médical offieers or surgeons "who shall 
certify for the information of the immigration offieers and the boards 
of spécial inquiry * * * ^^y and ail physical and mental defects 
or diseases" observed by thera in any such alien. Section 18 provides : 

"That it shall be the duty of the owners, ofiieers and agents of any vessel 
bringing an alien to the United States to adopt due précautions to prevent the 
landing of any such alien from such vessel at any time or place other than 
that designated liy the immigration offieers," &c. 

To apply thèse and other provisions in the act, solely on account 
of temporary absence from the United States on business or pleasure, 
to aliens domiciled in this country, many of whom havs hère had 
their homes and familles for years, carried on business and acquired 
wealth and distinction, and hâve while hère received e'fually with 
citizens protection of person and property, would, we think, not only 
create repugnancy betvi'een the body of the act and its title but re- 
quire a harshness of construction or interprétation never contemplated 
by Congress. A review of some of the earlicr statutes and décisions 
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touching the immigration or importation into this country of alîens 
other than Chinese will throw much liglit on the subject under con- 
sidération. We say "other than Chinese" because cases arising under 
the Chinese exchtsion acts are sui generis, involving the judicial or 
administrative enforcement of a particular poUcy on the part of the 
United States having as its object the prévention of compétition be- 
tween Chinese labor and other labor in this country. There, contrary 
to the gênerai rules of évidence, prima facie prcsumptions are indulged 
against the Chinaman, and it may be that the priuciples of statutory 
construction properly may be applied to the Chinese exclusion acts in 
a manner somewhat différent from tliat in wliich they are applicable 
to the act of March 3, 1903, and other statutes in pari materia. The 
act of February 30, 1885, entitled "An act to prohibit the importation 
and migration of foreigners and aliens under contract or agreement 
to perform labor in the United States, its Territories, and the District 
of Columbia" (Act Feb. 26, 188.5, c. 1G4, 33 Stat. 333 [U. S. Comp. 
St. 1901, p. 1390]), made it "unlawful * * * jn ^j^y manner 
whatsoever, to prepay the transportation, or in any way assist or 
encourage the importation or migration of any alien or aliens, any for- 
eigner or foreigners, into the United States, its Territories, or the Dis- 
trict of Columbia, under contract or agreement, paroi or spécial, ex- 
press or implied, made previous to the importation or migration of such 
alien or aliens, foreigner or foreigners, to perform labor or service of 
any kind in the United States, its Territories, or the District of Colum- 
bia." It further declared that ail such contracts or agreements should 
be utterly void and provided penalties for violations of the act. Aliens 
belonging to certain enumerated classes, to which it is unnecessary 
to refer in this connection, were excepted from the prohibition of the 
act. The act nowhere mentioned "alien immigrants" and "immigrants" 
or either of them. It was amended February 23, 1887 (Act Feb. 23, 
1887, c. 330, 24 Stat. 414 [U. S. Comp. St.' 1901, p. 1393]), by the 
addition of several sections, which, among other things, provided that : 

"Ail persoûs included in the prohibition in tliis act, upou arrivai shall be 
sent back to tlie nations to which they belong and from whenee they eanie." 

The amendatory act did not mention "alien immigrants" or "immi- 
grants." It was amendedbv the appropriation act of October 19, 1888 
(35 Stat. 565, 566, c. 1310 [U. S. Comp. St. 1901, p. 1394] ), which con- 
tained the following provision : 

"That the act approved February twenty-third, eighteen hundred and 
eighty-seven, entitled 'An act to aniend an act to prohibit the importation and 
Immigration of foreigners and aliens tinder contract or agreement to perform 
labof in the United States, its Territories, and the District of Columbia,' be, 
and the same is hereby. so amended as to authorize the Secretary of the Treas- 
iirj-, in case he shall be s.itisfled tliat an 'immigrant bas been allovved to land 
contrary to the prohibition of that law, to cause such immigrant within the 
period of one year after landlng or entry, to be taken into custody and returned 
to the country from whenee lie came, at the expense of the owner of the im- 
j)orting vessel. or, if he entered from an adjoining country, at the expense of 
the persou prevlously contractlng for the services." 

This provision amounted, we think, to a législative déclaration or, at 
least, récognition that the act of February 36, 1885, and the amendatory 
act of February 23, 1887, notwithstanding the use of the terms "aliens" 
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and "foreigners," were intended to exclude only alieii immigrants. 
For the latter act, as has appeared, provided that ail persons included 
in the prohibition upon arrivai "shall be sent back to the nations to 
which they belong and f rom whence they came" ; and it would be un- 
reasonable and incongruous to assume that by the amendment con- 
tained in the appropriation act of October 19, 1888, Congress, in au- 
thorizing the Secretary of the Treasury to cause immigrants who are 
allovved to land contrary to the prohibition to be deported within the 
period of one year next thereafter, did not intend that such authority 
should extend to the déportation within that period of ail persons who 
should be allowed to land in contravention of the provisions of the 
original act as amended. Such, substantially, was the condition of légis- 
lation toiiching the immigration or" importation into the United States 
of persons other than Chinese at the time of the passage of the act 
of March 3, 1891, entitled "An act in amendment to the various acts 
relative to immigration and the importation of aliens under contract 
or agreement to perform labor." Act March 3, 1891, c. 551, 26 Stat. 
1084 [U. S. Comp. St. 1901, p. 1294]. In the case of In re Martorelli 
(C. C.) 63 Fed. 437, Judge Lacombe held that the above législation 
in force when the act of March 3, 1891, was passed, referred "to aliens 
who are imported into or who migrate to this country, not to persons 
already résident hère, who temporarily départ and return." Section 1 
of that act provided that: 

"ïhe following classes of aliens shall be excluded from admission Into the 
TJnited States, in accordance with the existing acts regnlating immigration, 
other than those concerning Chinese laborers: Ail idiots, insaiie persons, pau- 
pers or persons likely to become a public char.ï;e, persons suffering from a 
loatbsome or a dangerous contagions disease," &c. 

Section 10 provided that: 

"Ail aliens who may unlawfully come to the United States shall, if prac- 
tlcable, be immediately sent back on the vessel by which they were brought in." 

The act, save in section 8, nowhere mentioned "alien immigrants" 
or "immigrants." But that section provided : 

"That upon the arrivai by water at any place within the United States of any 
alien immigrants It shall be the duty of the commanding officer and the 
agents of the steam or sailing vessel by which they came to report the name, 
nationality, last résidence, and destination of every such alien, before any of 
them are landed, to the proper inspection ofticers, who shall thereupon go or 
send compétent assistants on board such vessel and there inspect ail such 
aliens, or the inspection ofRcers may order a temporary removal of such aliens 
for examination at a designated time and place, and then and there detaiu 
them until a thorough Inspection is made. * * * Dtiring such inspection 
after temporary removal the superintendent shall cause such aliens to be 
properly housed, fed, and cared for, and also, in his discrétion, such as are de- 
layed in proceeding to their destination after inspection. Ail décisions made 
by the inspection ofRcers or their assistants touching the right of any alien to 
land, when adverse to such right, shall be final unless appeal be taken to the 
superintendent of Immigration, whose action shall be subject to review by the 
Secretary of the Treasury. It shall be the duty of the aforesaid offlcers and 
agents of such vessel to adopt due précautions to prevent the landing of any 
alien immigrant at any place or time other than that designated by the In- 
spection ofiBeei's," &e. 
152 F.— 23 
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We deem it clear that ail "classes of aliens," whatever may be the 
meaning ofthe phrase, ennmerated in section 1 were on arriving by 
wàter in this country intended by Congress to be reported in "name, na- 
tionality, last résidence, and destination," to the proper inspection offi- 
cers at the port of arrivai, and to be subject to inspection, examination 
and détention, and to the décision of the inspection officers or their as- 
sistants touching the right to land. But section 8 exclusively provided 
for such procédure and expressly referred to the aliens subject to its 
provisions as "alien immigrants." Thus, taking the act of March 3, 
1891, as a whole, the generality of the phrase "classes of aliens" as em- 
ployed in section 1 must be restricted to classes of alien immigrants. 
Accordingly it was held by Judge Benedict in the case of In re Panzara 
(D. C.) 51 Fed. 275, arising under the act of March 3, 1891, that cer- 
tain aliens, assumed to be Italians, having their domicil in the United 
States, though not naturalized, who went to Italy on a visit with the 
intention of returning to their homes in this country, could not on their 
return be treated as alien immigrants, and did not come within the pro- 
visions of the législation then in force authorizing déportation. He 
said : 

"Prom the testimony it appears in respect to such petitioner that he is not 
an alien immigrant, but a résident of the United States; that when detaiued 
by order of the superintendent of immigration he was ou his way from Italy 
to his place of abode in the United States ; and that his voyage to Italy was 
undertaken with intent to return to the United States, where he resided. Upon 
tins testimopiy it must be held to hâve been shown in regard to eaeh petitioner 
that he was not an alien immigrant ; and. that f act appearing, even if it be 
assumed that the petitioner was born in Italy, and had never been natural- 
ized. it must nevertheless be held that the order of the sTjperintendeut of immi- 
gration set up in the master's return is void for want of jurisdiction. The 
statute conferring power upon the superintendent of immigration to order the 
return of persons arriving in the United States from foreign countries confines 
his power to alien immigrants. lie has no jurisdiction to direct the return 
to a foreign country of ^a person not an alien immigrant" 

So, in the case of In re Maiola (C. C.) 67 Fed. 114, Judge Lacombe 
held that the statutes relating to the exclusion of alien contract laborers, 
including the act of March 3, 1891, did not nor did any of them apply 
to an Italian residing in' the United States and returning hère after a 
temporary absence abroadv In Gonzales v. Williams, 192 U. S. 1, S-i 
Sup. Ct. 177, 48 L. Ed. 317, it was held that Isabella Gonzales, a citizen 
and native of Porto Rico, arriving from that island at a port of the 
United States, was not an alien immigrant within the meaning of the 
act of March 3, 1891. She had been detained as such by a commission- 
er of immigration for déportation, and the case turned upon the applica- 
bility to her of the term "alien." But Mr. Chief Justice Fuller, in de- 
livering the opinion of the court said: 

"If sha was not an alien Immigrant within the intent and meaning of the 
act of Congress entitled 'An act in amendment to the various acts relative to 
immigration and the importation of aliens under contract or agreement to per- 
forra labor,' approved March 3, 1891, 26 Stat lOSl. c, 551 [U. S. Comp. St. 190], 
p. 1294], the commissioner had no power to detain or déport her, and the 
final order of the Circuit Court must be reversed." 

The appropriation act of Auçust 18, 1894, 28 Stat. 390, c. 301 [U. 
S. Comp. St. 1901, p. 1303], provided: 
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"In every case wliere an alien is excluded from admission into tbe United 
States under any law or treaty now existing or liereafter made, tlie décision oî 
ttie appropriate immigration or customs officers, if adverse to tlie admission 
of sucli aiien, sliall be final, xinless reversed on appeal to tlie Secretary of the 
Treasury." 

Judge Lacombe, in the case of In re Monaco (C. C.) 86 Fed. 117, held 
that this clause did not exclude the jurisdiction of the courts in habeas 
corpus proceedings, where the alien is deprived of ail opportunity to 
hâve his case heard on appeal to the Secretary of the Treasury. He 
said, among other things, with respect to the above provision : 

"When it is remembered that tbis section toolt away froin tbe courts tbe 
power to détermine upon babeas corpus wliether the alien was in fact an im- 
migrant, and as sucb witliin tbe opération of the exclusion acts, it is tbe most 
natural construction of tliis language to hold tliat it gave the alien tbe right 
to bave that important question passed upon by the Secretary of the Treasurj'. 
If tbe statements of petltioners' counsel are correct, this is a case in wbicb a 
revievr somewbere should be allovved ; for he asserts that tbe physician who 
at flrst reported that the immigrants were suffering from a loathsome conta- 
gious disease bas modifled his diagnosis. And upon tbe facts as asserted by 
petltioners, and not contradicted, two of tbe aliéna are not immigrants; they 
bave been domiciled bere ten years, and are now returulng after a brief ab- 
sence." 

In the case of In re Ota (D. C.) 96 Fed. 487, Judge De Haven said: 

"It appears vei-y clearly from thèse facts that Ota is not an alien immigrant, 
and the commissioner of immigration and the Secretary of the Treasui-y, if 
tbe same facts were before those officers, erred in orderiug him to be retumed 
to Japan as sucb. The act of March 3, 1891, c. 551, 26 Stat. 1024 [U. S. Comp. 
St 1901, p. 1294], under which the order for the déportation of Ota is admitted 
to be justified, does not apply to aliens domiciled in this country, and wbo are 
retuming tbereto after a temporary absence." 

He, however, held that the order of déportation, having on appeal 
been afSrmed by the Secretary of the Treasury, was final. In Mofïîit 
v. United States, 128 Fed. 375, 63 C. C. A. 117, the circuit court of ap- 
peals for the ninth circuit had occasion to consider section 10 of the act 
of March 3, 1891, providing for the déportation of "ail aliens who may 
unlawfuUy corne to the United States," and held that : 

"This act clearly relates to Immigration, and is leveled only against immi- 
grants, although neither of those words is expressly mentioned in section 10 of 
tbe act" 

The act of March 3, 1893, entitled "An act to facilitate the enforce- 
ment of the immigration and contract-labor laws of the United States" 
<Act March 3, 1893, c. 206, 27 Stat. 569 [U. S. Comp. St. 1901, p. 1300]) 
in some respects amended and added to the then existing législation 
touching the importation of aliens other than Chinese into this country. 
This act clearly related only to immigrants and was wholly inapplicable 
to such a case as that of Buchsbaum. Its importance in this connection 
consists in the fact that it serves to indicate the gênerai policy of Con- 
gress on the subject. The act of March 3, 1903, must, we think, in the 
light of antécédent législation, to a portion of which référence has been 
made, be held to authorize déportation of aliens arriving by water in the 
United States only when they are at the time of their arrivai "immi- 
grants." Had Congress contemplated such a radical departure from 
the policy embodied in the earlier statutes touching importation oî aliens 
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as to provide for their exclusion although not immigrant, but domiciled 
in this country, it is reasonable to assume that such intent, in view of 
sucli abrupt change of policy, would hâve been plainly expressed in the 
body of the act, and also that a title other than "An Act to regulate the 
immigration of aHens into the United States" would hâve been adopted. 
The counsel for the appellant Rodgers lay much stress upon Lem Moon 
Sing V. United States, 158 U, S. 538, 15 Sup. Ct. 967, 39 L,. Ed. 1082. 
It was there held that an application for the writ of habeas corpus on 
behalf of a Chinese merchant domiciled but not naturalized in the 
United States, who on his return to this country from a temporary visit 
to China was not permitted to land, but was detained by a collector of 
customs for déportation, must be denied under the act of August 18, 
1894, c. 301, 28 Stat. 390 [U. S. Comp. St. 1901, p. 1303] which pro- 
vides that in such a case "the décision of the appropriate immigration 
or customs officers, if adverse to the admission of such alien, sliall be 
final, unless reversed on appeal to the Secretary of the Treasury." In 
that case the point decided was the finality of the décision by the col- 
lector of customs, and not the question whether the Chinaman, aside 
from such décision, had a right to re-enter the United States. Mr. 
Justice Harlan, in delivering the opinion of the court, said : 

"He cannot, by reason merely of bis domicil in the United Stntes for pur- 
poses of business, deinand tliat liis claim to reenter tliis country by virtue of 
some statute or treaty, shall be determined ultimately, If not in tlie flrst in- 
stance, by the courts of the United States, rather than exclusively and finally, 
in every Instance, by executive ofHcers charged by an act of Congress with the 
duty of executlng the will of the political department of the government in 
respect of a matter wholly political in Its character. ♦ * * To avoid misap- 
prehension, It is proper to say that the court does not now express any opinion 
upon the question whether, under the facts stated in the application for the 
writ of habeas corpus, Lem Moon Sing was entitled, of right. under some law 
or treaty, to reenter the United States. We mean only to décide that that ques- 
tion bas been constitutionally committed by Congress to named officers of the 
executive department of the government for final détermination." 

Lem Moon Sing v. United States lends no support to the contention 
of the appellants and is inapplicable to the case of Buchsbaum; for, 
not having been informed of his right to appeal, and not having appeal- 
ed, and having been taken away from the port of arrivai, the décision 
of the board of spécial inquiry, as before stated, was not final. We are 
satisfied that Buchsbaum was not an alien immigrant at the time of his 
arrivai at Boston, and that, not being an immigrant, he was not liable 
to déportation under the provisions of the act of March 3, 1903, or 
any other statute of the United States. We are not aware of any dé- 
cision in conflict with this conclusion. 

The order of the court below discharging him must, therefore, be af- 
firmed, with costs, and it is so ordered. 



COHEN V. PORTLANB LOI>GE NO. 142, B. P. O. E. 357 

COHEN V. PORTLAND LODGE NO. 142, B. P. O. î:. et al. 

(Circuit Court of Appeals, Ninth Circuit Marcli 11, 1907.) 

No. 1,392. 

1. JUDGMENT— COLLATERAI, ATTACK. 

An attempt by an independent proceeding to Impeach a foreclosure de- 
cree rendered in anottier court is a collatéral attack on such decree. 

2. SAifE — .JCEISDICTIONAL FaCTS — IMPERFECTIONS OF STATEMENT. 

Wbere a foreclosure decree was based on an order for the publication 
of summons as against certain nonresident défendants, the latter on a 
collatéral attack on such foreclosure decree could not rely on mère im- 
perfections or uncertainty of statenient of jurisdictional facts, in the af- 
fldavit for the order for publication. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 928.] 

3. Pbocess— Publication— .Tubisdiotion—Presumptions. 

Where jurisdiction of a proceeding in rem is sought to be obtained by 
service by publication, jurisdiction will not be assumed and exercised on 
the gênerai ground that the subject-matter of the suit is within the power 
of the court, but can be sustained only on a showing that the statutory 
provisions for acquiring jurisdiction were followed with exactness. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Process, § 129.] 

4. Judgment— Collatéral Attaok— Process— Affidavit for Publication. 

On collatéral attack, on a judgruent rendered on service by publication, 
the affldavit for the order of publication will be understood to speak the 
truth, and it will not be presumed that there was other évidence respect- 
ing the fact, or that It was otherwise than as averred. 

5. Same— ExTEiNsic Evidence. 

\ATiere a foreclosure decree was based on service by publication au- 
thorized by an order granted on an affidavit, the affidavit is the only rec- 
ord that can be considered on a collatéral attack on such decree for the 
purpoee of ascertaining whether the facts authoriaed the order of publica- 
tion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 940.] 

6. Process— Affidavit for Publication — Diligence. 

Where the affldavit for publication of a summons as to certain non- 
resident défendants alleged that affiant had inquired of one of the ex- 
ecutors of the will of the décèdent through whom the jiroperty in ques- 
tion passed to such défendants as to their whereabouts, and was told 
that they were then in a particular orphan asylum in San Francisco un- 
der the charge of the exeeutor giving the information, the affldavit suffl- 
ciently showed diligence on the part of the affiant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Process, §§ 102, 
118.] 

7. Same— NoNREsiDENTS. 

An affidavit for publication of a summons as against a nonresident 
minor deelared that a summons had been delivered to the sherilï of the 
county for service and had been returned ''Not Found," after diligent in- 
quiry, etc. The affidavit then recited that inquiry from the exeeutor of 
the estate from which the défendant'» interest in the property in contro- 
versy was acquired, had disclosed that the défendant, who was a minor, 
was in charge of the exécuter and residing in a ijrivate orphan asylum in 
California, and that "therefore" a summons could not be handed to the de- 
fendant within the state. Held, that such allégations without a copy of 
the return of the sherifC on the summons sought to be servod constituted 
prima facie évidence of the defendant's absence from the state. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Process, | 118.] 
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8. SaME— NONBESIDBNTS. 

The afïidavit also siifflciently showed that défendant was prima facie 
a nonresident. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 40, Process, § 118.] 

9. Infants— Process— Service on Minors— Publication. 

B. & O. Comp. Or. § 55, provides for tlie service of summons on a 
minor under 14 years of âge, by delivering a copy to such miner person- 
ally, and also to his father, mother, or guardian, or if there be none within 
the State, then to any person having the eare or control of tlie minor, or 
with whom he résides or in whose service lie is einployed. Held, that 
such section did not apply to service on nonresident minors without the 
State, which could be had by publication as authorized by section 56. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Infants, §§ 261, 
265.] 

10. Same— Mailing Copt. 

B. & C. C-omp. Or. § 57, directs that a copy of the summons and com- 
plalnt be mailed to the nonresident défendant, when hls place of rési- 
dence is known. Held, that though such section applied both to nonresi- 
dent adults and minors, it did not require the mailing of a copy of the 
summons and complatnt to the person wlth whom a nonresident minor 
défendant resided. 

Appeal f rom the Circuit Court of the United States for the District 
of Oregon. 

For opinion below, see 144 Fed. 266. 

'ITiis Isa blll in equity brought by M. Cohen by his next friend Henry 
Mauser, to redeem lots 5 and 6 in bloclc 83 in the city of Portland, from a 
mortgage executed by Nathan Cohen and wiie, father and mother of M. 
Cohen, on Maroh 22, 1888, in favor of .Joseph Hume. The original mortgage 
was to seçure the payment of the sum of $4,000 which Nathan Cohen borrowed 
from Hume. Nathan Cohen died in September, 1891, leaving a widow and 
children. By the terms of the father's will the children were vested with 
an équitable title to an undivided interest in the above-described property. 
The provisions of the will designated trustées of the estate for the use and 
beneflt of the children. By indorsement and transfer the mortgage passed 
into the hands of Henry J. Biddle, who brought suit in the state court for its 
foreclosure March 20, 1897. This plaintiff, M. Cohen, was made a party de- 
fendant in the foreclosure proceedings. At the time he was a minor under 
the âge of 14 years, and service of summons by publication was attempted 
to be made upon him. Subsequently a guardian ad litem was appoiutqd for 
défendant minor; default was taken against him, and on February 9, 1898, 
a decree was entered in the Circuit Court of the state of Oregon for Mult- 
nomah eounty, foreelosing the mortgage and directing the sale of the property. 
The property was sold pursuant to the foreclosure proceedings, and was bid 
in by one P. H. Blyth for $10,000. Thereafter, through conveyances it passed 
to the défendants Howes, TJpson, and McDevitt, trustées for the défendant 
Portland Lodge No. 142, Benevolent Protective Order of Elks. The défendant 
Portland Trust Company of Oregon advanced m.oney on a mortgage executed 
by the défendant Portland lodge and is therefore made a party défendant. 

Appellent by answer relied upon the ground that the service had by publica- 
tion against the minor was void and of no effect, and that he bas never been 
divested of his undivided interest In the property. Testimony was taken 
which went to prove that at the time the foreclosure suit was brought in the 
state court appellent hère (défendant in the foreclosure proceeding) was an 
inmate of the Pacifie Hebrew Orphan Asy.lum in San Francisco. The boy was 
in the Immédiate custody of Henry Mauser In the asylum. There was some 
testimony taken as to the value of the property at the time of the mortgage 
foreclosure and sale. There was also testimony to show that no papers were 
ever received by iVIr. Mauser as and for service upon the minor eomplainant, 
and this is one of the grounds upon which appellants attack the sufflciency 
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of tlie service in tlie foreclosure proceodinp;. There was also evitlenr-e, tend- 
ing to sbow that tlie minor coniplainant did not Icnow about the service of the 
snnimons upon whicli tlie défendants liere now rely nntil December, 1904. At 
that time appellant received a communication from the Lodge of Elks at 
Portland transmitting a quitclaim deed, and oft'ering him .$2.jO for it. Ho 
then sought advice as to his rights and in March, 3905, instituted this suit. 
Thf! Circuit Court held that upon the record of the action in foreclosure the 
service of the suramons in the case of Biddle against the défendant therein, 
comiiUiinaut herein, was valid, and that it was not necessary that a copy of 
the complaint and summons should hâve beeii mailed to Mr. Ilenry Mauser at 
San Francisco, the person with whom this compîainant residcd at the time of 
the foreclosure proceedings. The complainant's bill was dismissed, and from 
a decree of dismissal appeal was thereafter taken to this court. 

Zera Snow and Wallace McCamant, for appellant. 
Bernstein & Cohen and H. H. Northup, for appellees. 

Before ROSS, Circuit Judge, and De H AVEN, and HUNT, Dis- 
trict Judges. 

HUNT, District Judge (after stating the facts). It is unnecessary 
to discuss at length the analytical distinctions sometimes drawn between 
what are called collatéral and direct attacks upon judgments; for hère 
the attempt to impeach the judgment rendered in the state court, being 
in an action other than that wherein the judgment was rendered, we 
can safely regard the proceeding as embraced within those attacks de- 
nominated collatéral rather than direct. It is perfectly clear to us that 
the appellant cannot rely upon mère imperfection of statements, or even 
uncertainty of statement of jurisdictional facts in the affidavit for the 
order for the publication of summons obtained in the foreclosure suit. 
Nor can he admit that there was some évidence of the essential facts 
contained in the afEdavit, yet contend that such évidence was not suffi- 
cient for the court to hâve acted upon. He must stand or fall upon the 
ground, not of irregularity or error, but that there was no évidence in 
the affidavit for an order of publication filed in the state court upon the 
points of résidence and absence from the state of Oregon. 

It is a fundamental principle that where jttrisdiction is acquired 
against the person by the service of process, or by a voluntary appear- 
ance, a court of gênerai jurisdiction will détermine the matter in con- 
troversy between the parties. There is, however, a well-known excep- 
tion to the application of this principle ; that is, in cases where there is 
a spécial jurisdiction authorized by statu te, though exercised by a court 
of gênerai jurisdiction. And among the exceptional instances are 
methods of acquiring jurisdiction over persons not within a state. As 
to such methods the wjy as precisely pointed otit by the stitute must be 
foUowed. There can be no procédure except in cases authorized by 
the statute, and the statutory provisions for acquiring jurisdiction must 
be followed with exactness. In Boswell's Lessee v. Otis, 9 How. 33G, 
13 L. Ed. 164, the Suprême Court, through Justice McLean, said : 

"When the record of a judgment is brought before the court, collaterally 
or otherwiKc, it is ajways proiier to inqnire whcther the court reiidoring the 
judgment had jurisdiction. * * * It may be difflcult In some cases to 
draw the line of jurisdiction so as to détermine whether the proceedings of a 
court are void or only erroneous. And in such cases every intendment should 
be favorable to a purchaser at a judicial sale. But the rights of ail parties 
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must be regarded. No pi'hiciple Is more vital to tlie administration of Justice 
than that no man sliall !)e eouclenmert in liis person or pro])erty witliout notice, 
and an opportunity to make liis défense. And every departure from this 
fundamental rule, l)y a proceeding in rem, in wLiicli a publication of notice is 
substituted for a service on tbe party, should be subjected to a strict légal 
scrutiny. Jurisdiction is not to be assumed and oxercised in sucli cases upon 
the gênerai ground that the subject-matter of tlie suit is witliin the power 
of the court. This would dispense with the forms of the law prescribed by 
the Législature for the seeurity of absent parties. The inquiry should be, 
hâve the requisites of the statute been complied with, so as to subject the 
property in controvorsy to the judgment of the court, and is such .Hidgment 
linîited to tlie property named in the bill. If this cannot be answored in the 
affirmative, the proceedings of the court beyond their jurisdiction are void." 

Presumptions in favor of jurisdiction are lacking in a case where 
service of summons by publication is had. In discussing presumptions 
where spécial powers are conferred upon courts — and the power to or- 
der service of process upon a nonresident outside of the limits of the 
State is a proceeding- had under spécial statutorv authority — the Su- 
prême Court in Galpin v. Page, 85 U. S. 350, 371^ 21 L. Ed. 959, said: 

"But where the spécial powers conferred are exereised in a spécial manner, 
not aceording to the course of the conimon law, or where the gênerai powers 
of the court are exereised over a class not within its ordinary jurisdiction up- 
on the performance of prescribed conditions, no such presumption of jurisdic- 
tion will attend the judgment of the court. The facts essential to the exer- 
cise ôf the spécial jurisdiction must appear in such cases uiion the record." 

Where the afïïdavit required by the statute for an order of publication 
of a summons states the évidence or makes an allégation concerning 
a jurisdictional fact, it will be understood to speak the truth on that 
point and it will not be presumed that there was other évidence respect- 
ing the fact or that the fact was otherwise than as averred. Galpin v. 
Page, supra. In the présent case therefore, the record to which we 
must resort, and the only record to which we can resort, is the affidavit 
upon which the order of publication is expressly based. It is therein 
that the facts essential to the exercise of spécial jurisdiction must ap- 
pear. We are limited to this one record because the order of publica- 
tion in the foreclosure suit is based wholly upon the affidavit c f one of 
counsel for the plaintiff, the court in the order of publication stating as 
follows : 

"Upon reading and flling the affidavit of Warren E. Thomas, one of the at- 
torneys for plaintiff in the above-entitled suit, and it satisfactorily appearing 
therefrom to nie," etc. 

We proceed, therefore, to ascertain what the affidavit must contain, 
and then whether upon its face it shows a want of jurisdiction in the 
court that rendered the decree. The statute reciuires that both nonresi- 
dence and absence must exist and both must appear to the satisfaction 
of the court to exist before the court can grant an order that service 
shall be made by publication ; and there must ahvays be a showing by 
affidavit that due diligence has been used to fiind the défendant within 
the state. So we hâve three matters material to the ultimate point 
mvolved in our inquiry, each of which must hâve been made to appear 
to the state court before the order could hâve been proper. First, it 
must hâve appeared that diligence had been used to find the défendant 
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in the state ; second, it niiist hâve appeared that défendant could not be 
found within the state after a dihgent search ; and, third, it must hâve 
appeared that défendant was not a résident of the state wlien the order 
was appHed for. The purpose of the statu te, requiring a diligent 
search as a prerequisite to tlie considération of the matter of absence 
and nonresidence, is obviously to allow no departure from the ordinary 
methods of service upon the person by delivery of process as prescrib- 
ed, unless absence and nonresidence mai<e a substitute service permis- 
sible. 

Now, let us look at the afhdavit under considération and examine its 
allégations, and see whether there is in it some évidence showing or 
tending to show that the minor défendant named in the affidavit, com- 
plainant herein, was not within the state of Oregon and did not réside 
within that state when the application for an order of publication was 
made. It reads as follows: 

" * * * That said summons issued as aforesaid was delivered to th(; 
Khcrilï of Multnomah countj-, state o£ Oregon, witb directions to said sheriff to 
serve the same upon the défendants, and eaeh of them, and said sherifC has 
l'eturned said summons to the clerk of this court with his return indorsed 
thereon, to the eff ect that said défendants Aaron M. Cohen, Moses M. Cohen, 
and Emanuel Meyer, cannot after due diligence be found within this state, 
although diligent search and iuquiry for the purpose of finding theni hâve 
been made. That this' afflant has made diligent search and inquiry for the 
purpose of finding the last-named défendants, and each of them, as follows ; 
I bave Inqulred of the défendant M. C. Lyon, who is one of the executors of 
the last will and testament of Nathan Cohen, deceased, the fatber of said de- 
fendants, Aaron M. Cohen and Moses M. Cohen, and he informa me that nei- 
tlier of said miuors is at this time within the state of Oregon, and that botli 
of them are at the présent time résidents of, and now are at, the Pacific He- 
brew Orphan Asylum & Home Society, at No. 600 Devisadero, corner Ilayes 
Street, in the city of San Francisco, state of California, and that that is their 
présent post office address; that the said M. C. Lyon informs me that he 
knows personally that said minors are at said place, as he placod them at said 
institution, which said institution is a school ; and that he is in constant com- 
munication with the authorities there, and that he has charge of their scbool- 
ing and éducation. * * * That this afflant therefore says that Personal 
service of said summons cannot be made on said défendants Aaron M. Cohen, 
Mofes M. Cohen, and Emanuel Meyer, and prays for an order that service of 
the same may be made by publication tbereof, as is by law provided." 

Undoubtedly the probative facts upon which the ultimate facts rest 
must be sufficiently set forth in the affidavit to enable the court or judge 
to base a conclusion upon that the ultimate facts alleged are proven. 
In this respect the affidavit, while not really a pleading, may be tested 
by familiar rules which are applied to pleadings. As we hâve seen, 
being the f oundation upon which jurisdiction rests, it must be .laid upon 
a showing strong enough to sustain the power of the court to make an 
order. Resuming, now, the examination of the affidavit, we can easilv 
dismiss any suggestion of imperfection by way of a lack of showing of 
due diligence by affiant. Inquiry of one of the executors of the will of 
the deceased Cohen, as to the whereabouts of the minor child, and hav- 
ing been told by such person that he was then residing at a particular 
orphan asylum in San Francisco and that his schooling was under the 
charge of the executor giving such information, certainly constituted an 
ample showing of diligence to ascertain the whereabouts of the minor. 
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Indeed, wc do not understand that appellant urges a lack of a sHoH^<..g 
of due diligence. 

Let us move on then to the point that there is no évidence of absence 
from the state and of nonresidence. The affiant déclares that a sum- 
mons had been delivered to the sherifï to serve the same upon the de- 
fendant named therein, and that it had been returned indorsed, in efïect, 
"not found," although diligent search and inquiry for the purpose of 
finding him had been made. This is affiant's statement of the substance 
of the record in the case ; yet it is fairly entitled to be accepted as an ac- 
curate résumé of what the record shows, made by an attorney of the 
court. This statement is évidence, though subject to the criticism that it 
is not of as good quality or grade of évidence as the record itself would 
hâve been had copy thereof been incorporated as part of the affidavit. 
But it was not necessarily inadmissible solely on that account, and the 
court was justified in attaching to the déclaration of the affiant such im- 
portance and weight as it would hâve given to the record return by the 
sherifï. When weighed by the court the officiai statement by the sherifï 
touching the things he was required by law to do by way of serving the 
défendant in the mortgage foreclosure suit with process, was at least 
prima facie évidence of the defendant's absence from that county in the 
state wherein the sherifï exercised officiai authority. Furthermore, the 
absence of the défendant from the state was made to appear by the in- 
formation given to affiant by the executor. This information in itself 
was definite and positive ; and, if it was a proper evidential basis upon 
which the affiant could legally and in good faith conclude that défend- 
ant was not in the state, then his sworn conclusion, that because of such 
information personal service was not to be had, was proper. 

Appellant urges, however, that the averments of absence by affiant 
are mère opinions and hearsay, in that they are but évidence of the im- 
material fact of what the executor told the affiant, and that there is no 
évidence of the truth of the executor's statement. But suppose a per- 
son cannot be found within a state after the exercise of ordinary and 
honest diligence to learn of his whereabouts. Suppose he is not at his 
usual abiding place, nor is he seen upon the streets of the city where he 
lives, nor is he doing business where he is ordinarily accustomed to. 
What is so natural in looking for him as to inquire of his relatives con- 
cerning his whereabouts ; or if he be a minor to inquire of tlie one 
who has care of his person, his éducation or his property, or both? 
And if one makes such diligent search to find, and swears positively to 
its having been made, is he not in a position to accept and rely upon the 
information he has obtained by àdopting a conclusion, necessarily a be- 
lief, that the person looked for is in fact absent from the state? We 
think he is, and that when he gives the source of his information, and 
then déclares that because of the information a summons, or paper can- 
not be handed to the person sought within the state, he adopts the in- 
formation, and, by àdopting it, makes an averment of his own that the 
person is absent from the state. Or it may be put in another way: 
When the allégation of the affidavit positively shows due diligence to 
find, and states spécifie information given as to the absence of the per- 
son sought, then the affiant who states the information and follows the 
statement of it by the déclaration that "therefore, personal service can- 
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not be made;' makes liis conclusion his ovvn belief, properly resting it 
upon circumstances which he may reasonably use in support of the dé- 
duction positively made, which déduction is in efifect nothing more nor 
less than that the défendant is absent from the state. It is true that the 
statement that "therefore * * * personal service * * * cannot 
be made," is a conclusion, and that an affidavit couched only in the 
words of the statute is not sufhcient ; but if there is a showing of facts 
constituting due diligence, positively made, as in this case, and if there 
is a positive statement of information received from others in a position 
to know of the présence or absence of the défendant, as there is hère, the 
information received from such others is compétent to show absence, 
and if adopted by the affiant, as it is hère by using the words "therefore" 
etc., it is an oath as to the facts stated and it goes to prove absence in a 
légal way ; and, therefore, as a part of the affidavit, is to be weighed by 
the court in passing upon an application for an order of publication. 
The argument is made by appellant that if the conversation with the ex- 
ecutor took place as stated in the attorney's affidavit, then, even though 
appellant may hâve been known to be in Oregon, afïiant was not guilty 
of perjury. We agrée that behind each of the material probative facts 
there should stand the affidavit of some one who can be subjected to the 
pains and penalties of perjury if his affidavit is criminally false, but we 
disagree with the view that perjury might not be committed. L,et us 
apply the test of a possible charge of perjury. If affiant willfully and 
corruptly swore that he received the information stated when iri truth 
he had not, and willfully swore that because of the information person- 
al service could not be had, we think he corruptly stated as an ultimate 
f act that which he could swear to based upon information received, and 
th.it, if he knowingly falsely stated the ultimate fact, he would be crim- 
inally liable in perjury. So when the several parts of the affidavit are 
considered we should include the ultimate fact which is in itself posi- 
tively made, that personal service was not to be had because of the an- 
técédent facts ; and when we do so regard it, our opinion is that as 
a whole it contained a sufficient showing for the court to hâve acted 
upon. 

We pass to the last phase of this branch of the case, namely the 
nonresidence of the défendant who is appellant hère. The reasoning 
which lias guided us to a belief that the affidavit contained some évi- 
dence of absence from the state is appropriatè upon the point of non- 
residence. Résidence may be testified to upon information or belief. 
We know that in the daily practice of courts, witnesses swear posi- 
tively to the nonresidence of people, and that their statements so made 
rest upon information and belief, yet such testimony is of practical 
necessity received as fît and sufficient proof. If the positive state- 
ment of nonresidence has been corruptly and falsely made, the witness 
who has so made it is liable to the pains and penalties of perjury, not- 
withstanding the fact that it was made on information and belief. 
In the affidavit under considération there is the information of the non- 
residence of the appellant, given to affiant by the executor. Affiant 
swore positively that because of this information personal service could 
not be made and asked for service by publication. His conclusion, 
when expressly based upon facts or information just theretofore stated. 
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must be considered with such information, and, as the conclusion 
or ultimate fact was legally inferable, we find that both probative 
facts and legitimate inferences of nonresidence appeared in the affidavit 
submitted to the court. 

In considering pleadings demurred to for failure to state cause of 
action, it is often difficult to discriminate between conditions of partial 
and of total failure. Absolute deficiency must exist, however, in the 
affidavit examined hère to warrant the court in ruling that the judg- 
ment of the State Court was a nullity. And we do not find an absolute 
deficiency. The affidavit is far more complète than that made by the 
affiant in the case of Nefï v. Pennoyer, 3 Sawy. 274, Fed. Cas. No. 
10,083; yet upon appeal the Suprême Court (95 U. S. 721, 24 L. Ed. 
565), discussing the statute under which the court made its order, said: 

"There Is some différence of opinion among the members of this court as to 
the rullngs upon thèse alleged defects. The majorlty are of opinion that, in- 
asmuch as the statute requires, for an order of publication, that certain facts 
shall appear by affidavit to tbe satisfaction of the court or judge, defects In 
such affidavit can only be taken advantage of on appeal, or by some other di- 
rect proceeding, and Cannot bé urged to impeach the Judgment collaterally. 
• * * If, therefore, we were coniined to the rullngs of the court below 
upon the defects in the affidavit mentioned, we should be unable to uphold its 
décision." 

And again, in Marx v. Ebner, 180 U. S. 314, 21 Sup. Ct. 376, 45 L. 
Ed. 547, the Suprême Court, in considering an affidavit for an order 
of publication, held that it was proper to consider the return of the 
officer who was directed to serve the summons together with the other 
facts proved in the affidavit. The court also there held that there 
was some presumption that the public officer who received the process 
did his duty, and made diligent search for the défendant, and that it 
was not to be expected that positive proof that the défendant could 
not be found within the state or distiict would always be attainable. 
"Facts must appear from which it will be a just and reasonable in- 
ference that the défendant could not after due diligence be found, and 
that due diligence bas been exercised, and we think such an inference 
is reasonable when proof is made that the défendant is a nonresident 
of the state, and there is an affidavit that personal service cannot be 
made upon him within its borders and there is a certificate of the 
marshal such as appears in this case." 

Appellant also contends that service upon the minor défendant un- 
der 14 years of âge in the foreclosure suit could only bave been had 
under section 55 of the Oregon B. & C. Comp., which reads as follows : 

"The summons shall be served by delivering a copy thereof, together with a 
copy of the complalnt prepared and certified by the plaintilï, his a^'ent or at- 
torney, or by the eounty clerk, as follows: 

"(3) If against a minor, under the âge of fourteen years, to such minor per- 
sonally, and also to his father, mother, or guardian, or If there be none within 
this state, then to any person having the care or control of such minor, or with 
whom he résides, or la whose service he Is employed." 

The record shows that the mothèr of the minor was within Mult- 
nomah eounty. Or., when the summons was placed in the hands of the 
sheriff, but fails to show that any papers were served upon her as a 
•ervice upon the minor ; nor does it appear that any papers were sent 
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or delivered to Henry Mauser the adult with whom the mînor was 
living in San Francisco at the time of the foreclosure suit. The Ore- 
gon statutes providing for the commencement of actions are divided in- 
to two principal sections — one, 55, which provides for personal service, 
the other, 56, which covers instances where personal service cannot 
be had. Each statute seems to be complète in defining how and upon 
whom service shall be had, and one is not to be read into the other. 
Section 55 enumerates how personal service is to be made upon mi- 
nors, but we think it is confined to minors within the state, to minors 
who can be personally served by delivery of copy of the summons and 
complaint. Section 56 applies in ail cases where service of the sum- 
mons cannot be made, as prescribed by section 55. Section 56 is the 
only method laid down for service by publication, and its language 
is comprehensive enough to include défendants, adults, and minors, 
not within reach of personal service. Indeed unless section 56 pro- 
vides for service by publication upon minors, then they cannot be 
served except by personal service. But as there are no words of 
exclusion or exception in section 56, we believe the accurate view 
is that minors can be served by publication, as by that section is 
provided. Again, section 57 of the Oregon Code directs that a 
copy of the summons and complaint be mailed to the nonrèsident 
défendant when his place of résidence is known. This applies to 
ail défendants within the purview of the statute, adults, and mi- 
nors, who are nonresidents. 

Appellant urges that the reason for the law requiring personal 
service of a copy of the complaint and summons applies as well to 
minors without the state as to minors within the state, and that the 
underlying purpose of the statute is to require notification by delivery 
to an adult most likely to guard the interests of the minor. This argu- 
ment is not without force, but it cannot prevail as against the written 
law which puts the nonrèsident minor on the same footing with the 
nonrèsident adult. Nor is it unreasonable to believe that in enacting 
this législation it was thought by the Législature that mail for a non- 
rèsident minor, particularly if of tender years, would in ail probability 
be received by an adult having the care of the person of the minor, 
and who would promptly inquire into the matter. But, however that 
may be, we are unable to conclude that it was necessary to mail a copy 
of the complaint and summons to the person with whom the minor re- 
sided in San Francisco. 

Finding no error in the action of the Circuit Court, the decree is 
affirmed. 
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(Circuit Coui-t of Appeals, Eighth Circuit. April 19, .1907.) 

No. 2,469. 

1. WlTNESSES— COMPirrENCY — Pbivileged Commitnication — Physiciai^s. 

Information wliicli is proper and nece.ssary to euable tlie physioians of a 
railroad company to treat an injured person, which Is acquired by them 
from such person for that purpose while they are endeavoring to treat 
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her professionally, although against lier protest, is a privlleged communi- 
cation, imder section 5907, Oomp. St. Neb. 1001. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 50, Witnesses, §§ 768- 

772.] , 

2. Same — EssENTiALS— Emplôyment by Thied Person. 

The essentials of a privlleged communication between physieian and 
patient are: (1) Tbe coufldentlal relation of pbysician and patient; (2) 
tbe necessity and propriety of tbe information to enable tbe pbysician to 
treat tbe patient skillfully in bis professional capacity ; and (3) its acquisi- 
tion by tbe pbysician from tbe patient during tbe existence of tbe relation. 

Sueh a communication is not deprived of Its privlleged cbaracter by 
tbe faet tbat tbe relation is establisbed at tbe instance of a tbird party. 

[Ed. Note.— For cases in point, see Cent. Dis. vol. 50, Witnesses, §§ 
768-772.] 

3. Same— Wai VER— VoLUNTART Testimony. 

: A patient waives bis privilège by voluntarily produelng, or Introduolng 
at tbe trial, évidence of tbe confidential communication, and thereby ex- 
empts tbe testimony of bis pbysician tbereto from ail objections upon tbat 
ground, because he thereby publisbes It and deprives it of its confidential 
cbaracter. 

But neither tbe commencement of an action for an injury nor testi- 
mony of the condition ,of tbe Injured party bas this effect. 

lEd. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, |§ 781, 
782.] 

4. Tbial— Correction of Erbobs. 

Errors In rulings and misstatements of faets by tbe court during the 
progress of tbe trial, which are clearly eorrected by it before tbe trial 
closes, or in tbe charge of tbe court to tbe jury, are not geuerally fatal to 
the judgnient. 

[Ed. Note. — For cases In point, see Cent, Dig. vol. 40, Trial, §§ 968- 
973.] 

5. Same— CoNDucT— Remarks of JunaB. 

The opinion of tbe trial court expressed to the jury upon matters of 
fact whieb are ultimately submitted to tbem for their décision is not re- 
viewable error in a national court, so long as no rule of law is incorrectly 
stated. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 46, Trial, §§ 80-84.] 

6. Teial—Instructions— EXCEPTIONS— Instructions GooD in Part. 

A geuerjil exception, vs'bicb spécifies no groimd to a charge or a portion 
of a cliarge to a jury, which embodies several propositions of lav*^, is futile 
If any of tlie propositions are Sound. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Trial, § 004.] 
(Syllabus by tbe Court.) 

In Error to the Circuit Court of the United States for the District 
of Nebràsica. ■ 

Edson Rich (John N. Baldwin, on the brief), for plaintiff in error. 
Francis A. Brogan, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The plaintifï below was injured by the 
collision of a car of the Union Pacific Railroad Company, in which she 
was a passenger, with an engine upon another traclc, and she was talcen 
to the surgeon's room in the Union Station at Omaha, wliere two of 
the physicians of tlie company attended her. She brought this action 
for damages caused by her injury. The court refused, upon tlie ob- 
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jection of the plaintiff, to permit the médical men to testify to the ex- 
aminations of the plaintiff which they made, to their conversations with 
her, and to the treatment which they gave her at the station, upon 
the ground that thèse were confidential communications under section 
5907 of the Compiled Statutes of Nebraska of 1901, which reads in 
this way: 

"Xo practJcing attorney, counsellor, pbysiclan, surgeon, minlster of the gos- 
pel, or priest of any dénomination, shall be allowed in giving tcstimony, 
to disclose any confidential communication, properly intrusted to liim in his 
professional capacity, and necessary and proper to enal)le him to discliarge tlie 
l'unctious of his office according to the usual course of practice or discipline." 

There was évidence that the physicians went to the station on belialf 
of the company to render professional services to any who had been 
injured by this collision who were in need of such services, that the 
questions which thay asked, the examinations which they made, and 
the information which the plaintiff gave to them were proper and 
necessary to enable them to treat her as physicians in a skillful way, 
and that they were made and given for this purpose; but that the 
plaintiff refused to permit any extended examination of her person in 
the station, and when one of the physicians gave her a sédative she 
refused to take it, and demanded that she be removed to her home. 

The essential éléments of a privileged or a confidential communica- 
tion to a physician under the Nebraska statute are: (1) The relation 
of physician and patient; (2) information acquired during this rela- 
tion ; and (3) the necessity and propriety of the information to enable 
the physician to treat the patient skillfuUy in his professional capac- 
ity. Thèse attributes characterize the communications which the 
défendant sought to prove by the physicians, and they were not de- 
prived of their privileged character by the fact that the relation of 
physician and patient was established at the request of the défend- 
ant and against the protest of the plaintiff. Confidential communi- 
cations by a patient to a physician are not less privileged because 
the relation is established at the request of a third person. The phy- 
sicians who testified in this case attended the plaintiff for the purpose 
of treating her in their professional capacity, in the discharge of their 
duty to the company which employed them. AU the information which 
they acquired from her was necessary or proper to enable them to do 
so. This information was obtained during the existence of the relation 
of physician and patient, which they themselves established and by 
virtue of that relation alone, and it was rightfuUy excluded under the 
statute of Nebraska. Raymond v. Ry. Co., 65 lowa, 152, 21 N. W. 
495 ; Keist v. C. G. W. Ry. Co., 110 lowa, 32, 81 N. W. 181 ; Renihan 
v. Dennin, 103 N. Y. 573, 579, 9 N. E. 320, 57 Am. Rep. 770; Grif- 
fiths V. Metropolitan St. Ry. Co., 63 N. E. 808, 171 N. Y. 106; Colo- 
rado Fuel & Iron Co. v. Cummings, 46 Pac. 875, 8 Colo. App. 541. 

One of the questions and one of the answers excluded read in this 
way: 

"Q. You may state what Mrs. TUomas said to you. A. She said she had 
been injured in the wreek by beiug struck on the back of the neeli." 
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Counsel contend that, if the entire communications were incompé- 
tent, yet this question and answer were not privileged, because it was 
not necessary for the physician to obtain the information they contain 
in order to enable him to skillfully treat the plaintiff. But before this 
answer was given the physician had testified that he went to the sta- 
tion for the purpose of administering to Mrs. Thomas, or any other 
passenger injured by the collision, in such a way as her condition might 
require; that he commenced to engage Mrs. Thomas in conversation 
for the purpose of ascertaining her condition and to administer remé- 
dies. The physician, therefore, was of the opinion that the informa- 
tion obtàined by the answer to this question was reasonable to enable 
him to ascertain the condition of his patient and to administer proper 
remédies to her. It was in the light of this testimony that the answer 
was excluded, and, in view of the probability that it was necessary 
and proper for the physician to learn in what part of her person the 
plaintifï had been injured in order to properly treat her, no sound 
reason occurs to us why the information which this answer conveyed 
was not privileged. In support of the opposite view, counsel cite 
two cases, in which information acquired by a physician from his 
patient relative to the way in which the accident happened, as that 
the injured person fell through a trapdoor, has been held admissible. 
Harriman v. Stowe, 57 Mo. 93 ; Greene v. Metropolitan St. Ry. Co., 
63 N. E. 958, 171 N. Y. 201, 89 Am, St. Rep. 807. But thèse are 
not controlling authorities, because the questions they présent are not 
analogous to that in hand. It may be unnecessary for a physician to 
learn by what force an injury was inflicted upon the patient, while it 
may be indispensable for him to know upon what portion of his person 
this force was imposed in order to treat him skillfully. The question 
and answer were a part of a communication between the physician and 
his patient which consisted of the statement in the answer, of other 
conversation and of a limited examination. They were ail of a privi- 
leged character and properly excluded. 

Another position of counsel for the company is that the plaintifï 
waived her privilège because she testified to the communication, and 
thereby rendered the évidence of the physicians compétent. Testi- 
mony voluntarily produced on behalf of a patient or a client of com- 
munications between him and his physician or his attorney undoubtedly 
waives his privilège and exempts the évidence of the physician or at- 
torney relative to the communication from ail objection on the ground 
that it is confidential or privileged, because the patient or client has 
thereby made it public. Hunt v. Blackburn, 128 U. S. 464, 470, 9 
Sup. Ct. 125, 32 L. Ed. 488. But the reason for this rule is that the 
patient or client has deprived the communication of its confidential 
character by voluntarily causing it to be recited in public. Testimony 
that is not voluntarily given and évidence that does not recite the com- 
munication Works no waiver, because the reason for the rule there 
ceases, and the rule becomes inapplicable. Burgess v. Sims Drug Co., 
114 lowa, 275, 86 N. W. 307, 54 L. R. A. 364, 89 Am. St. Rep. 359. 
Upon her direct examination the plaintifï testified that some one whom 
she did not know came into the station, wanted to examine her, took 
hold of her feet and felt them, and put his hand under the back of 
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lier ncck, and she told him she did not want him to touch lier, but gave 
no évidence that this person was a physician, or that there was any 
farther communication between them. There was no other évidence 
upon this subject in her direct exaniination, and this constituted no 
waiver of the privilège, because it did not recite or set forth any of 
the conversations witli her or any of the information relative to '->er 
condition or her injury, which the physicians secured by virtue of their 
professional relation and the défendant sought to introduce by means 
of them. It is true that on her cross-exami'^ation the plaintiff testi- 
fied that the person who attem]ited to examine her said he was a Union 
Pacific doctor, that another person came who said he was not a Union 
Pacific doctor, and she refuscd to permit him to make an examination, 
and he accompanied her to her home. But this testimony was not 
volunteered, and there was no récital of the information secured by the 
doctors in it, and consequently no waiver of her privilège. 

Counsel bave cited in support of their claini of waiver hère the argu- 
ment of Prof. Wigmore, in section 2389 of the third volume of bis 
work on Evidence, that the law ought to be that the commencement 
of an action on account of a physical ailment or the voluntary testi- 
mony of the plaintiff to his physical condition is a waiver of his privi- 
lège to prevent his physicians from testifying concerning them. Suf- 
fîce it to say that the learned author himself concèdes, and the statutes 
pi the States and the unvarying current of authority demonstrate, 
that the settled law of the land is otherwise. Williams v. Johnson, 
113 Ind. 273, 13 N. E. 872 ; McConnell v. Osage, 80 lowa, 293, 45 
N. W. 550, 8 L. R. A. 778 ; Green v. Nebagamain, 113 Wis. 508, 89 N. 
W. 520, 521. The only other authority brought forward to sustain the 
waiver is Sovereign Camp of Woodmen of the World v. Grandon, 64 
Neb. 39, 89 N. W. 448, a case in which the introduction by the plain- 
tiff of a written statement by the physician of the condition of the 
patient was held to be a waiver of the privilège to object to his testi- 
mony to that condition, a proposition which is conceded, but which has 
no application to the facts of this case. 

Two physicians went to the hospital and examined the plaintiff, and 
one of them testified that he came to the conclusion that she was suf- 
fering from traumatic hysteria. The other physician had testified in 
the case and was in court, but no foundation had been laid to impeach 
him. Counsel complain because the first doctor was not permitted to 
testify that the second concurred with him in his conclusion. The 
ruling was right. The proposed évidence was nothing but hearsay. 

There was évidence at the trial that the plaintiff was suffering from 
traumatic ulcers of the stomach, which might not be relieved by méd- 
ical treatment, and the défendant offered the évidence of experts that 
this disease might and probably would be relieved by a surgical opéra- 
tion, which consisted of making a new opening in the lower part of 
the stomach and in the bowel below it and securing the latter to the 
former, so that the contents of the former might pass through this 
opening and through the latter. Objections were interposed to this 
évidence, and a colloquy arose between counsel for the railroad Com- 
pany and the court relative to its admissibility, in which the court ex- 
152 F.— 24 
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pressed the opinion and ruled that it was immaterial. In tlie course 
of the colloquy, the court said, among other things : 

"I think, where a person is injured by the wrongtul act of another, the law 
only says to them you must exercise proi)er eare in the sélection of a reputaWe 
physieian, and whcn you do that you must be governed by his advice, follow 
liis advice and prescriptions, and It Is no défense to say that had the physlclan 
followed some other course, prescrlbed some other remédies, résulte would 
liave been différent. That is no défense. ïhe layman that is injured Is not a 
physlclan ; and ail he has to do is to exercise proper care In seleoting a repu- 
table one and follow his directions ; and, If the directions are not proper, it is 
the fault of the one who eaused the layman to act. If that is true up to 
this tlme, why is It not true as to the future? Tou corne in with one person 
on the stand who says : 'If you will take so many bottles of Peruna, that wlU 
cure you.' Another one says: 'If you will submit to a surglcal opération, that 
will cure you.' And another one says: 'Some Plnk Pills, or something of 
that klnd, will eUre you.' Has a person got to jump around and try ail those 
différent experiments that mlght be suggested by the other slde, or may they 
not rely upon the advice and direction of the compétent physlclan whom they 
hâve selected themselves, and in whom they hâve every confidence?" 

Later in the trial ail objections to this évidence were withdrawn, it 
was received, the court charged the jury that testimony had been 
introduced to show that plaintifï's future health cou'-d be restored by 
the surgical opération, and that, if her health could be thus restored, 
it was proper and compétent for them to take into considération the 
reasonable probability of such restoration in measuring her damages 
from future suffering and expense, and whether or not, considering 
both the rights of the plaintiff and the défendant, she should be re- 
quired to submit to such an opération in view of the danger to life 
therefrom which had been disclosed by the évidence. No complaint 
is made of the charge upon this subject because it is in accord with 
the theory of the défendant. Nor was there any réversible error in 
the ruling of the court that the évidence was inadmissible, because 
this, if it existed, was extracted by the subséquent admission of the 
testimony and the favorable charge of the court. But counsel in- 
sist that the remarks of the court during the discussion of the admis- 
sibility of this évidence, especially those which placed the surgical 
opération in the same category with Peruna and Pink Pills, so belit- 
tled this branch of their défense that they were deprived of a fair 
and impartial trial. But the record does not appear to us to sustain 
this contention. Thèse remarks were made upon an objection which 
was rightly sustained to this irrelevant question : "What surgical 
opérations, doctor, are performed in cases of this character?" They 
were made, it is true, in a discussion of the gênerai admissibility of 
évidence that the plaintifï's disease might be cured by a surgical opéra- 
tion; but they were made before that évidence had been introduced 
and for the legitimate purpose of informing counsel who proposed 
it of the reasons why it appeared to the court that it was incompétent, 
to the end that if possible they might overcome thèse reasons by more 
cogent ones in support of its admissibility, a task which they seem 
to hâve performed to the terror, if not to the satisfaction, of opposing 
counsel. Though thèse remarks were heard by the jury, they were 
not addressed to them, but to the counsel for the company. They 
were not intended to, and did not, instruct the jury of the weigh't 
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and effect of the testimony relative to the surgical opération whicli 
was actuallly introduced, because that évidence had not been devel- 
oped. The charge of the court at tlie close of the trial upon this sub- 
ject was their instruction and guide, and counsel concède that there 
was no mistake or error in that. There is a locus penitentise for 
court as well as for counsel in the trial of a lawsuit. If, in the admis- 
sion or rejection of évidence, or in the discussion of questions v,f law 
or the efïect of facts in the course of the trial, it falls into errors or 
mistakes which it discovers before the case is submitted to the jury, 
it may generally reverse its rulings, correct its errors, and so charge 
the jury that no in jury will resuit to the parties, and that the jury will 
deliberate and décide according to the \a.w and the évidence. A care- 
ful examination of the record has convinced that the court below per- 
fectly accomplished this resuit in this case. The jury were not, they 
could not hâve been, misled. They knew that the remarks of the 
judge in the coUoquy with counsel were not for their guidance, and 
that his charge to them at the close of the trial was, and they undoubt- 
edly followed the latter. Besides, there was no error of law in the rul- 
ing at the close of the colloquy, and the only mistake was in the comment 
of the court upon the issues of f act, ail of which were subsequent- 
ly submitted to the jury under proper instructions, and the opinion of 
the trial court upon matters of fact which are ultimately properly sub- 
mitted to the jury for their décision is not reviewable error in the na- 
tional courts so long as no rule of law is incorrectly stated. Lesser 
Cotton Co. v. St. Louis, I. M. & S. R. Co., 52 C. C. A. 95, 104, 114 
Fed. 133, 143; Lovejoy v. U. S., 128 U. S. 171, 173, 9 Sup. Ct. .-7, 

32 L. Ed. 389 ; Rucker v. Wheeler, 137 U. S. 85, 93, 8 Sup. Ct. 1143, 

33 L. Ed. 103; Railroad Co. v. Putnam, 118 U. S. 545, 553, 7 jup. 
Ct. 1, 30 L. Ed. 357 ; Railroad Co. v. Vickers, 133 U. S. 360, 7 Sup. 
Ct. 1316, 30 L. Ed. 1161 ; U. S. v. Philadelphia & R. Co., 133 U. S. 
113, 114, 8 Sup. Ct. 77, 31 L. Ed. 138. 

Certain portions of the charge which relate exclusively to the facts 
of the case hâve been assigned as error, because the court failed to 
State the claim and évidence of the défendant to the effect that the 
plaintilï was not thrown from her seat in the car as she testified, and 
because the court declared that there was no material controversy as 
to the manner of the accident. There was no error herc i) because 
thèse portions of the instructions treated of issues of fact which were 
ultimately submitted to the jury for their décision, (2) because in 
another part of the charge the court stated that the défendant claimed 
that the plaintifï was neither thrown from her seat in the car nor across 
the car, and did not sustain the injuries she claims, and (3) because 
the manner of the accident was the collision of the engine with the 
car in which the plaintifï was riding, and about this there was no 
controversy. 

The court instructed the jury that in assessing the damages which 
the plaintiff had sustained they might consider her âge, the probable 
duration of her life, and the efïect of her injury upon her ability to 
earn money; that, if they found that her injury was caused by the 
accident, and that it would destroy or decrease her ability to earn 
money in the future, they should award her such sum as would, in 
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their judgment, compensate her for the decreased or iSestroyed ability 
to earn money in the future, due allowance being made for the un- 
certainties and contingencies which inhere in such matters; that 
they should allow her (1) the amount she had incurred for médical 
attendance and nurse hire, (2) such amount as would reasonably com- 
pensate her for the pain and sufifering she had sustained, (3) the 
amount she had lost on account of her inabihty to labor caused by 
the accident, (4) future nurse hire and médical attendance and com- 
pensation for future suffering. A single exception, which did not 
specify any reason for its being, was taken to this portion of the 
charge, and counsel now insist that it was erroneous, because it left 
the jury to assess the plaintiff's compensation for future loss of earn- 
ing power by a multiplication of her daily earning capacity by the 
working days in her expectancy of life; but no such rule was de- 
clared or suggested by the instruction, no request was made for a rule 
more definite than that given by the court, and no exception was taken 
which subjects any part of the instruction upon the measure of dam- 
ages to review. There are many déclarations of law in this part of 
the charge which are not only correct, but unquestioned, and a gên- 
erai exception which spécifies no ground to a charge or a portion of 
a charge which contains many propositions of law is futile if any of 
the propositions it déclares are sound, because it gives no notice to 
the trial court of the ground upon which the exception is based, and 
hence no opportunity to correct an inadvertent error in its statement 
of the law. Price v. Pânkhurst, 53 Fed. 312, 3 C. C. A. 551 ; Lincoln 
V. Claflin, 7 Wall. (U. S.) 132, 19 L. Ed. 106; Cooper v. Schlesinger, 
111 U. S. 148, 4 Sup. Ct. 360, 28 L. Ed. 382. 

The alleged errors in the trial of this case which were assigned by 
the railroad company did not exist, and the judgment below must be 
affirmed. 

It is so ordered. 



KURTZ r. BROWN. 
(Circuit Court of Appeals, Thlrd Circuit Febmary 4, 1906.) 
No. 2i. 

DiSCOVERT— BlLI, OF DiSCOVBBT— EteFENSES. 

Wbere an assessnient bas been duly ordered by a court on the shares 
of stocl£ of an insolvent corporation which were not fully paid up, the 
receiver for the corporation, having a right of action at law against an 
owner of such shares to recover the assessnient thereon, may maintain a 
>ill of discovery against a broker who bougbt such shares for an undls- 
iosed principal, and at the latter's instance had them transferred into 
the name of an Irresponsibie person for the purpose of concealing the real 
ownership, to compel him to disclose such ownership. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 16, Discovery, { 9.] 

Appeal from the Circuit Court of the United States for the Eactern 
District of Pennsylvania. 
See 134 Fed. 663. 
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R. M. Schick, for appellant. 
Reynolds D. Brown, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is an appeal from the Circuit 
Court for the Eastern District of Pennsylvania. In that court, Brown, 
the receiver of the American AlkaH Company, filed a bill against 
Kurtz and Magee, to discover the names of the owners of certain 
stocks registered by Kurtz in the name of Magee, and against which 
persons complainant proposed to bring suits at law to recover unpaid 
assessments thereon. To this bill Kurtz demurred. This demurrer 
was overruled, and the case heard on bill and answer. Magee, the 
other respondent, did not appear or answer. A decree was entered 
directing respondents to make the discovery prayed for. From such 
decree Kurtz appealed. 

From the bill it appears the American Alkali Company was a manu- 
facturing corporation created by the state of New Jersey. It had 
480,000 shares of common stock, fuU paid, and 120,000 shares pre- 
ferred stock. Certificates for the preferred stock were issued, "$10 
per share being paid on account of the par value of $30 by the original 
subscribers thereto, and the balance of $40 per share remained unpaid 
and subject to call." The company becoming insolvent, Brown and 
one Budd, since deceased, were duly appointed receivers thereof by 
the Circuit Court for the District of New Jersey and also in ancillary 
proceedings by the Circuit Court for the Eastern District of Penn- 
sylvania. By order of the first-named court an assessment was levied 
by the receiver on September 19, 1905, on the holders of the said pre- 
ferred stock of $3.50 per share, for the purpose of paying the debts 
of the company and the expenses of the receivership. On said date 
3,700 shares of said preferred stock were registered in the name of 
Magee, one of the respondents. The bill then allèges : 

"That said Henry G. Magee is not and never was the real owner of the said 
3,500 shares of the preferred stock of said American Allcali Company, or 
any of them, but that they were purchased by the said W. Wesley Kurtz, trad- 
ing as W. W. Kurtz & Company, for the purpose of concealing the names of 
the real owners thereof. That W. Wesley Kurtz was, on November 17, 190O, 
engaged In the business of buying and selling stock in the Philadelphia Stock 
Bxchange, and 3,700 shares of American Alkali Compauy's preferred stock 
had been bought by hlm for clients of bis, and it was for their benefit that 
with the consent of the said Magee he directed the agents of the American 
Alkali Company to issue the new certificates on November 17, 1900, in the 
name of said Magee. That your orator is advised that the person or persons 
for whose account the said 3,700 shares were purchased and placed in the 
name of Henry G. Magee are personally liable for the amount of said assess- 
ment." 

It is conceded by counsel that unless the ruling of this court in 
Brown v. McDonald, 133 Fed. 897, 67 C. C. A. 59, 68 L. R. A. 462, 
is reversed, the decree entered below must be affirmed, and that this 
appeal was taken that this court might review and overrule that case. 
In view of the earnest and able contention of counsel, we hâve con- 
sidered the questions involved anew; but this examination has deep- 
ened our conviction that the décision in Brown v, McDonald, as an 
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application of équitable principles to the facts of the case, was wholly 
in accord witli well-recognized principles of chancery^ jurisdiction. 
It exhibits the capacity of the law, while adhering firmly to précédents 
of far-removed times, to adapt itself to new conditions. Our reasons 
for adhering to that décision we will briefly state. And first, let the 
facts in the case before us be clearly appreciated, for each case of 
équitable relief is decided, and its pertinence as a précèdent thereafter 
dépends, on the particular facts thereof. We note that the question of 
the final liability of the persons against whom the receiver proposes, 
after discovery, to bring suit, is not before us, and we express no 
opinion thereon. But as touching the questions before us we do note 
the facts that there are unpaid assessments duly made on the shares 
in question ; that the persons of whose names discovery is sought own 
such shares ; that the receiver has a right of action against them for 
such assessments ; that Kurtz was the agent of thèse concealed pur- 
chasers, hired by them to buy such shares ; and to conceal their identity 
they had certificates issued to an irresponsible person to escape lia- 
bility for assessments. New that by the purchase and ownership of 
stock in this company the owner assumed payment of unpaid assess- 
ments will not be or at least in this case is not questioned. But the 
actual owner hère seeks by the act of his agent to vest ownership in 
himself, and at the same time divest the liability incident to such owner- 
ship. For one to falsely assume ownership of property not his own in 
order to obtain money from another is fraudulent. It may well be 
asked whether the converse thereof, viz., for one falsely to assume 
nonownership of his own property in order to withhold money from an- 
other is any less so. Now this bill is not against a mère stranger who 
casually discovers the identity or liability of another; but, be it ob- 
served, we are dealing, through an admitted aident who has actively 
forwarded his principal's purpose, with that hidden principal himself, 
for "qui facit per alium facit per se." Hère then, we hâve a receiver 
with an unquestioned right against another, and that other subject 
to an unquestioned liability to the receiver and a court of law by its 
own process, powerless to enforce the liability. But the law's ex- 
tremity is equity's opportunity. "Early in the history of our juris- 
prudence the administration of justice by the ordinary courts appears 
to hâve been incomplète, and to supply the defect courts of equity 
hâve extended their jurisdiction. * * * The courts of equity also 
administered to the ends of justice by removing impediments to a 
fair décision of a question in other courts, * * * ^nd, without 
pronouncing any judgment on the subject, by compelling a discovery, 
or procuring évidence, which may enable other courts to give their 
judgment." Mitford's Pleading and Practice in Equity, p. 101. Now 
the présent case is one, which, in accord with thèse principles, demands 
équitable relief to enable a law court to enforce complainant's un- 
questioned right, and the remedy sought is one which equity favors 
and invokes for that very purpose. "Bills of discovery," says Snell in 
his Principles of Equity, p. 485, "are greatly favored in equity, inas- 
much as they tend to assist and promote the administration of justice 
in others, and will be sustained in ail cases where sonie well-founded 
objection does not exist against the exercises of this jurisdiction." 
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To the sanie effect is 3 Story's Equity Jurisprudence, § 1488, where 
it was said: 

"As the object of this jurisdiction in cases of bills of discovery is to as- 
sist and promote tbe administration of public justice in otlier courts, tbey aro 
greatly favored in equity, and will be sustained in ail cases where some 
well-founded objection does not exist ajraiust tlie exercise oî the jurisdiction. 
Wo sliall tberefore proceed to the considération of some of the circunistancos 
which may constitute an objection to such bills, leaving the reader silently to 
draw the conclusion that if none of thèse nor any of the like nature inter- 
vene, the jurisdiction to compel the discovery sought will be strictly enforced." 

Now, none of the 13 principal grounds enumerated by Justice Story 
for resisting a bill for discovery in aid of lavv preclude relief in this 
case. True, he states it is ordinarily a good objection to a biil of dis- 
covery that it seeks the discovery from a mère vifitness who has no in- 
terest in the suit. Unless, there'fore, Kurtz stands in the relation of a 
mère ordinary witness to the cause there would seem to be no ground 
for denying complainant relief. That he is a witness and not a party 
is clear in that no relief, other than mère discovery, is sought against 
him ; but that he has by his conduct so connectée! himself vvith the 
subject-matter of the proposed suit that he is treated as whoUy différ- 
ent from a mère witness is equally clear. In Orr v. Diaper, 4 Ch. 
Div. 93, a bill was brought by the owner of a trade-mark against ship- 
owners who were mère forwarders of goods intended to counterfeit 
complainant's trade-mark. It was there contended such shipowners 
were mère witnesses and that complainant had no title to sue them. 
This contention was not sustained, and it is not without signifîcance, 
as showing how firmly grounded the right of discovery in aid of a pro- 
posed action at law had become in English jurisprudence, that counsel 
for the bill were not called upon to answer. The court said : 

"The plaintiffs state that they seek discovery in aid of otUer proceedings ; 
and for the défendants it is contended that they cannot mean to take any pro- 
ceedings against them, as they could do that without having the names of 
other iiersons. The plaintiffs, however, want to bring thcir action agahist 
thoP3 persons for whom the défendants hâve shipped goods with counterfeit 
marks. It has been submitted that the défendants are luere wituesses ; but. 
their position, they being actual shippers, isi différent trom that of mère wit- 
nesses. I think the plaintiffs do show a title to sue. * ♦ • In this case 
the plaintiffs do not know and cannot discover who the persons are who havo 
invaded their rights, and who may be said to hâve abstracted their prop- 
erty. Thèse proceedings bave come to a deadlock, and it would be a déniai 
of justice if means could not be found in this court to assist the plaintiffs." 

If the relation of a shipowner, a mère forwarder of goods, so con- 
nects him with the transaction that he is regarded as other than a 
witness, there can be no question that Kurtz, the active agent to con- 
ceal the identity of the owners of this stock, is not to be regarded as 
a mère witness. 

Great stress is laid, and rightly so, on Twells v. Costen, 1 Pars. 
Eq. Cas. (Pa.) 373; but the facts on which that case was decided are 
so wholly différent from the présent one that apart from being both 
bills for simple discovery, they hâve nothing in common. In that case 
there was a public sale of land with a requirement of a deposit by an 
accepted bidder. Costen's bid was accepted, and he paid the required 
deposit as the approved purchaser. It will be noted he did nothing 
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to mîslead, deceive, or wrong any one; but, on tlie contrar}-, by liis 
purchase and by subscribing the agreement of sale, he assumée! lia- 
biUty for the unpaid purchase money. His conduct showed good faith 
and fair deahng on his part. The whole trouble was that he was not 
financially able to comply with his bid, and thereupon the vendor, 
whose mistake was in accepting him, sought to discover whether he had 
not a responsible principal behind him. Hère was manifestly a fish- 
ing bill of most objectionable character. There was no défini te alléga- 
tion that there was such a principal, and a statement of a right of ac- 
tion against any one made. Manifestly a décision that discoveiy 
would not be ordered upon such facts is not controlling on a state of 
facts where an actual tliough unknown principal has, by the services 
of a conceded agent, avoided ail responsibility on the part of both, 
and has created a condition such that the creditors of this company 
are deprived of unchallenged légal rights against the owner of the 
stock. In Twells' Case, Costen was guilty of no act of commission 
or omission which deprived the plaintiff of any right. In the case in 
hand, there are positive, furtive acts, intended to and, if shielded by 
a court of equity, effective to deprive another of clear légal rights. 
Judged on its facts Twells v. Costen is no barrier to the grant of re- 
lief in the présent case. In Hathcote v. Fleete, 2 Vern. 442, in Morse 
v. Buckworth, Id. 443, in Moodaly v. Norton, 2 Dick. 652 (where it 
will be noted the Master of the Rolls said: "In ordinary cases, it is 
usual in this court to grant discovery, auxiliary to a court of law), 
in Orr v. Diaper, supra, and in Post v. Toledo, 144 Mass. 341, 11 
N. E. 540, 59 Am. Rep. 86, as stated in Brown v. McDonald, supra, 
we heretofore found warrant to support this bill. To thèse we now add 
Marsden v. Panshall, 1 Vern. 407. That was a bill by the owner of 
goods intrusted to a factor for sale to compel a pawnee of them to 
discover whether they came into his possession from the factor, in 
order to enable the owner to bring an action against the latter. The 
bill was sustained, and the pawnee ordered to exhibit the goods, "the 
meaning of which was, and it was so taken by the court, that the plain- 
tiff should thereby be enabled to bring an action at law." Now in 
none of those cases except Moodaly v. Norton had the respondent 
donc any act which aided in concealing the identity of the person 
or in working any wrong to the complainant. In the report of Moo- 
daly V. Norton, 1 Brown's Rep. 413, where, as noted above in 2 Dick. 
652, a bill was sustained, it was said : 

"But hère is a prima facle ground of action; the company (the respondent) 
has put other persons in the way of doing the plaintiff an Injury." 

The positive acts of Kurtz, the présent respondent, in thwarting 
complainant in the enforcement of his plain légal right has been noted 
above and brings this case directly in Une with Moodaly v. Norton. 
He has put the unknown principal in the way of doing complainant 
injury. To treat an active party in efïecting such a resuit as a party 
in interest is in line with the principle laid down in 2 Atk. 234, Mit- 
ford, 153, that: 

"In case of fraud a party to the fraud cannot assert bis vaut of Interest 
(n the subjeet." 
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While the cases in the Reports are few in number, yet tbe use of a bill 
for discovery simply seems vvell established in English jurisprudence. 
Hindman v. Taylor, 3 Brown's Rep. 10, was a bill for discovery on 
whicli to found a suit at law. Tbe case was heard twice and evidently 
carefuUy considered. It is significant that no question was raised 
of the right to maintain such a bill (as was also the case in Orr v. 
Diaper, supra) ; but the effort was to defeat it b>' a plea of facts 
which would hâve also defeated the action at law. The plea was over- 
ruîed, and the bill sustained, Lord Thurlow saying: 

"Tliis ii3 a case wherc lie (the comjjlainant) has no élection. Ile imist sue 
at law. The dry question is this, whetlier there is any objection, in natural 
justice, to a défendant giving a discovery in order to found a relief at law." 

The opinion in Brown v. McDonald states we are not willing to hold 
that the fédéral statutes affording discovery relief hâve supplanted 
relief by bill of discovery. While no authorities are there cited there 
is no lack of them and référence is made to Suell's Principles of 
Equity, 487 ; British Empire Shipping Co. v. Sombs, 3 K. & J. 433 ; 
Lovell V. Gallowav, 17 Beavan, 1; McMullin Lumber Co. v. Strothers, 
136 Fed. 301, 69 C. C. A. 433; Kellev v. Boettcher, 85 Fed. 56, 39 
C. C. A. 14; Ryder V. Bateman (C. C.) 93 Fed. 31; Indianapolis Gas 
Co. V. Indianapolis (C. C.) 90 Fed. 196. Manifestly such statutes 
are remédiai and enlarging in their nature. Thej' apply to courts of 
law and are not intended to affect courts of equity or sheer them of 
recognized powers. The décision of Brown v. McDonald made pos- 
sible the enforcement of just liabilities, was supported by précèdent, 
and will not be disturbed by this court. 

Judgment affirmed. 



UNITED STATES v. WITTEMANN. 

(Circuit Court of Appeals, Second Circuit. Jauuary 7, 1007.) 

No. 258. 

1. CUSTOMS DUTIES— FORFEITURE— StATUTE OF LnrTTATIONS. 

Section t047,,Rev. St. [U. S. Comp. St. 1!)0], p. 727], which provides a 
five-year statute of limitations for suits for "any penalty oi- foi-feiture, 
pecuniary or otherwise, accruing under the laws of the United States," 
does not apply to customs revenue cases, which are subject to the three- 
year limitation for similar proceedings "accruing under the customs 
revenue laws of the United States," which is provided in section 22, Act 
June 22, 1874, c. 391, 18 Stat. 190 [U. S. Comp. St. 1901, p. 727J. 

riJd. Note. — For cases in point, see Cent. Dig. vol. 15, Customs Duties, 
î 319.] 

2. Same-— "Pecuniary Pek.alty"— Fobfeiitjre or Value or JIioRcirAis'DisE. 

Section 9, Customs Adjuinistrative Act .Tune 10. 3890, c. 407. 20 Stat. 
1.3.5 [U. S. Comp. St. 1001, p. ISO.")], provides for forfeiture of the value 
of undervalued impiortations ; and section 22, Act .Tune 22. 1874. c. 391. 
18 Stat. 190 [U. S. Comp. St. 1901, p. 727J. provides a three-year statute 
of limitations for proceedings for the recovery of "any peramiary penalty 
or forfeiture of property accruing under the customs revenue laws of the 
United States." Held, that the former provision is pénal in its nature, 
and is therefore subject to the latter provision. 
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In Error to the District Court of tlae United States for the Eastern 
District of New York. 

The case, which was submitted without argument, Involves the construc- 
tion of section 22, Aet .Tune 22, 1874, c. 391, 18 Stat. 190 [U. S. Comp. St. 
1901, p. 727], providing a three-j'ear statute of limitations for proceedings for 
the recovery of "any peeuniary penalty or forfeiture of property." The gov- 
ernment contended that the forfeiture of the value of undervalued uierchau- 
dise provided in section 9, Customs Administrative Act June 10. 1890, e. 407, 
2S Stat. 135 [U. S. Comp. St. 1901, p. 1895], is uot a "peeuniary penalty" or a 
"forfeiture of property," within the meaning of sald section 22. The argu- 
ment on this point is set forth as follows in the government's bric'f : "It is 
respeetfully submitted that wlien section 9 provides that the merchandise or 
the value thereof, to be recovered from the person making the entry, shall be 
forfeited, It is providing that the merchandise, if selzed, may be proceeded 
against by an action in rem, but if, on the contrary, the goods hâve beeii 
delivered, that then an action at law may be brought for the damage which 
the government bas sustained by the fact that it cannot recover and sell 
the goods. This damage, it is submitted. would be équivalent to the home 
value of the goods themselves. This is not, it is submitted, such 'peeuniary 
penalty' as is eontemplated by section 22. The peeuniary penalty attached 
to section 9 might seem to be the fine not exceeding $5.000, which Is imposed 
upon conviction for such au offense. Or, again, inasmuch as the goods hâve 
been released and cannot be found or recovered. and inasmuch as the gov- 
ernment is suing for a sum of money in the form of damages, it is respeet- 
fully submitted that such a suit could not be ealled eue the object of which Is 
to work a 'forfeiture of property.' Peeuniary penalties are spécifie sums of 
money which in a liquidated amotmt are set forth as the penalty for a cer- 
tain act. A fine, the penalty for breaklng a game law, the amount collected 
by a .lustiee of the peace under a police statute. it is submitted, are the or- 
dinary sorts of penalty. The object against which an action in rem may 
be brought is properly the subject of a 'forfeiture of property.' " 

This cause cornes hère by writ of error to review a .ludsrment of the 
United States District Court for the Eastern District of New York, dismiss- 
ing the comnlaint in an action brouaht bv the government. under thf> nrovi- 
sions of Section 9 of the CTistoms administrative act of June 10. 1S90, for 
forfeiture of the value of goods comnrised in 2-S sennvîite im^ortn+i'^TiB re- 
cel ved at the port of New York between November 13, 1900, and June 23, 1902. 

Thomas Ives Chatfield, Asst. U. S. Atty., and William T. Youngs, 
U. S. Atty. 

Straley & Hasbrouck (John A. Straley, of counsel), for the importer. 

Before WALLACE, LACOMBE, ' and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge (after stiting the facts). The com- 
plaint allèges that the invoices in question were false and fraudulent. 
in that the statement of the market value of the goods comprised 
therein was far below the true market value of said goods at the time 
of exportation in the principil markets of the country from which they 
were imported, and that said undervaluation was willfully made on 
the part of the défendant, with the intent to defraud the United States 
out of a portion of the lawful dutv due to it, and that the goods were 
delivered to the défendant upon the payment of duty based upon said 
false, fraudulent, and undervalued valuation. 

Section 9 of the customs administrative act of 1890 (Act June 10, 
1890, c. 407, 26 Stat. 135 [U. S. Comp. St. 1901, p. 1895]) provides for 
a forfeiture, in such cases, either of the merchandise or of the value 



UNITED STATES V. WITTEMANN. 379 

thereof, and for a fine for each offense. The défendant interposed as 
a défense the statute of limitations of section 22, Act June 22, 1874, 
c. 391, 18 Stat. 190 [U. S. Comp. St. 1901, p. 737], which provides 
as follows: 

"That no suit or action to recover any pecuniary penalty or forfeiture of 
property accruing uuder the customs revenue laws of tlie Uuited States slaall 
be instituted unless such suit or action sliall be commencée! within three years 
after the time vvhen such penalty or forfeiture shall bave accrued: provided, 
that the time of the absence trom the United States of the person subject to 
such penalty or forfeiture, or of any concealment or absence of the property, 
shall not be reckoned witliin this pcriod of limitation." 

The single question presented is as to the construction and applica- 
tion of this statute of limitations. Counsel for the government ad- 
mitted that "ail of the causes of action were saved from the effects of 
a five-year statute of limitations, but that a three-year statute of limita- 
tions would hâve been a défense to ail, if valid as to any" and that 
"more than three years had elapsed before the attorneys for the govern- 
ment in this case received the papers or learned of the action," and 
"that the property imported * * * was not concealed or absent within 
the said period of three years," and that the government "does not claim 
that the défendant, Rudolph A. Wittemann, in this action was either 
a fugitive or absent from the United States during any of the said 
period of three years prior to the commencement of this action." The 
court directed judgment for the défendant, to which the government 
duly excepted, and the various assignments of error raise the single 
question whether the three years' statute of limitations was in force 
and applicable to said cause of action. 

Prior to 1874, the following statute of limitations was in force : 

"No suit or prosecution for any penalty or forfeiture, pecuniary or other- 
wise, accruing uuder the laws of the United States, shall be maintained, ex- 
cept in cases where it is othervvise speeially provided, unless the same is com- 
menced within flve years from the time when the penalty or forfeiture ac- 
crued." 

In the Revision of 1878, the five-year statute was printed as section 
1047 of the Revised Statutes [U. S. Comp. St. 1901, p. 727], but the 
law of 1874 was only referred to as a side note to said section 1047. 
Counsel for the government, therefore, argues that the commissioner 
who revised the statutes could not hâve considered the three-year 
statute of limitations as an amendment to the five-year statute, but as 
a spécifie statute existing for certain purposes during the entire time 
in which any of the causes of action could hâve been sued upon. There 
is no force in this contention, even if it be assumed that both statutes 
were in force at the time of the importations in question. Section 29 
of the customs administrative act, under which this action is brought, 
provides that: 

"Acts of limitation, whether applicable to civil causes and proceedings 
* * * or for the recovery of penalties or forfeitures, embraced in or modi- 
fied, changed or repealed by this act, shall not be affected thereby." 

Whether or not the five-year statute of limitations may apply to some 
causes of action not barred by the three-year statute is immaterial 
herein, because this action is specifically for the recovery of a forfeiture, 
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under the provision in section 9 of the customs administrative act of 
1890, in a case of fraudulent undervaluation of merchandise, "such 
merchandise or the value thereof to be recovered from the person 
making the entry, shall be forfeited." And section 23 of the act of 1874 
provides, as already shown that: 

"No suit or action to recovor any * • * forfeiture of property * • * 
shall be instituted unless svich suit or action shall be conimenced within three 
years after the tlme when such * * * forfeiture shall hâve accrued." 

It is clear that this is a prosecution for a penalty or forfeiture under 
a fédéral pénal statute having for its primary object the infliction of 
punishment upon the ofïender. United States v. Riley (D. C.) 88 Fed. 
480, 104 Fed. 375 ; Davis v. Mills (C. C.) 99 Fed. 39 ; Waterford v. El- 
son (C. C. A.) 149 Fed. 91; Huntington v. Attrill, 146 U. S. 657, 13 
Sup. Ct. 324, 36 h. Ed. 1133. In Helwig v. United States, 188 U. S- 
«05, 23 Sup. Ct. 427, 47 L. Ed. 614, the Suprême Court of the United 
States had occasion to consider section 7 of said customs administrative 
act of 1890, which, inter alia, then provided as follows : 

"If the appraised value of any article of imported merchandise shall ex- 
ceed by more than ten per centum the value declared in the entry, there shall 
be levied, collected, and paid, in addition to the duties imposed by law on 
such merchandise, a further sum equal to two per centum of the total ap- 
praised value for each one per centum that such appraised value exceeds 
the value declared in the entry," etc. 

Mr. Justice Peckham says: 

"The sole question is whether the sum Imposed by section 7, already quoted, 
is a penalty? Without other référence than to the language of the statute 
itself, we should conclude that the sum imposed therein was a penalty. It 
is not imposed upon the iniiwrtation of ail goods, but only upon the Importer 
in certain cases which are stated iu the statute, and it is clear that the sum 
is not imposed for any purpose of revenue, but is in addition to the duties 
imposed upon the particular article imported, and in each individual case 
when the sum is imposed it is based upon the particular act of the importer. 
That particular act is bis undervaluation of the goods imported ; and it is 
without doubt a punishment upon the importer on account of it. Whether 
the statute deflnes it in terms as a punishment or penalty is not important, 
if the nature of the provision itself be of that character. If it be said that 
the provision opérâtes as a warning to Importers to be careful and to be 
honest, it is a warning which is efficacioûs only by reason of the resulting im- 
position of the 'further sum,' in addition to the duties, provided for by the 
statute." 

If the requirement in section 7 of the payment of an additional sum, 
in case of undervaluation, is pénal in its nature, a fortiori the provision 
in section 9 for a forfeiture in case of a fraudulent undervaluation is 
pénal. 

The judgment is afïîrmed. 
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In re COFFIN (two cases). 

(Oircuit Court of Apoeals, Second Circuit. February 20, 1907.) 

Nos. 168, 172. 

1. BANKEUPTCY— PbOPEETT HeLD BY BANKBtrpT IN TRUST— EnFORCEMETNT Cl' 

Trust. 

Where none of the ereditors of a banltrupt extended crédit to him in 
relianee on bis ownership of property, wliicli, wbile standing in his name, 
was in fact held by him in trust for otliers, liis trustée takes no greater 
iiiterest or right therein tban he liimself liad, and, if the trust was en- 
forceable in equity against him, it is equally so as against his trustée. 

[Ed. Note. — For cases in point, see Cent. X)ig. vol. 6, Bankruptcy, §§ 193, 
225.] 

2. Same. 

The stoekholders in a western land company advanced it money pro 
rata to pay its debts, taking a niortgage therefor on certain of its lands. 
This mortgage was foreclosed, and a part of the lands were bought in by 
one of the stoekholders, and a part by the trustée in the mortgage, who 
subsequently conveyed the same without considération to such stock- 
holder, who undertook to sell the lands and distribute the proceeds. Hia 
title having been questioned by purchasers, quitclaim deeds were executed 
to him by the corporation and tho other stoekholders, and a decree of court 
was also procured quieting his title as against them. Ile continued to make 
sales from time to time, depositing the cash proceeds with his own funds, 
but keeping account of the same, and made distributions among the stoek- 
holders of sueh proceeds and notes taken. He at ail times by such dis- 
tributions and by written statements to the other stoekholders recognized 
the fact that he held the property as trustée. He subsequently beeame 
bankrupt, still having a part of the lands undisposed of and certain of the 
proceeds In his possession whlch he previously undertook to separate from 
his own funds by purchasing a draft therefor payable to himself as trustée, 
which draft came into possession of his trustée in bankruptcy. It ap- 
peared that none of his ereditors extended crédit on the faith of his owner- 
ship of such lands or their proceeds. Held, that by his acts in so reeog- 
nizing the rights of the other stoekholders after he beeame vested with 
absolute title to the property he created a new trust therein in their 
favor, which would hâve been enforceable by them in equity, and that it 
was also enforceable in the bankruptcy court as against his trustée. 

Pétition to Review and Appeal from Order of the District Court of 
the United States for the District of Connecticut. 
See 146 Fed. 181. 

This cause comes hère upon pétition to review an order of the District Court, 
District of Connecticut. enjoining the bankrupt from makiug any conveyances 
of certain real estate in western states, standing in his name, and direeting 
him to turn over certain drafts and cash to the trustée in bankruptcy. 

John M. Ragan and Clarence Ë. Bacon, for appellants. 
H. L. Hotchkiss, Howard Taylor, and William H. Ely, for re- 
spondents. 

Before WALLACE, LACOMBE, and COXË, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). In 1890 a 
Nebraska corporation, the Real Estate & Live Stock Association, of 
which the bankrupt and his wife were stoekholders, being fînancially 
embarrassed, sought a loan from its stoekholders. The stoekholders 
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advanced $50,000 ($18.75 per share of their respective holdings), and 
took as security a mortgage upon numerous parcels of real estate in 
Nebraska and Wyoming. The mortgagee named in the instrument 
was one Alonzo Clark as trustée. The money not being paid, Clark 
brought suit in foreclosure, and under proper decree the real estate 
in Nebraska was sold and bought in by him and conveyance thereof 
made to him by the "master commissioner under foreclosure pro- 
ceedings." The real estate in Wyoming was bought in by Coffin. 
In November, 1900, Clark conveyed ail the real estate to Coffin, who 
thereupon undertook to sell and dispose of the same and to distribute 
the proceeds ratably to the beneficiaries, for whom he was acting 
as trustée. Upon tlie sale of one parcel in Nebraska, the prospective 
purchasers questioned Coffin's title to the lands. Thereupon each of 
the parties interested and the association executed quitclaim deeds 
to Coffin of their respective interests in ail said lands both in Nebraska 
and Wyoming. Moreover, a friendly suit was brought in Nebraska 
by Coffin against the association and ail the other parties in interest 
to quiet the ti*le, and decree was entered therein June 2, 1902, declar- 
ing that the title of Coffin in and to said lands was absolute as against 
any of the parties défendant. On or prior to that date the quitclaim 
deeds were ail filed. 

Subséquent to June 2, 1902, Coffin sold and conveyed from time 
to time portions of said real estate in both states, and received in 
payment therefor certain amounts of cash, which were deposited with 
his Personal account in a bank in Middletown, and certain notes and 
mortgages which were taken in his individual name for' part payment 
of such sales. From the amounts so received he paid between July 
30 and October 30, 1902, to the parties who had advanced the funds 
to the association 30 per cent, of the amount so loaned or advanced 
by them, together with 8 per cent, interest thereon. Part of thèse pay- 
ments were made in cash and part by the transfer to them of notes 
secured by mortgages received in part payment for the lands so sold. 
Subsequently to thèse payments there had accumulated a large sum over 
and above disbursements from sales of the land in question, which had 
heen deposited in his bank account. On November 14, 1903, he drew 
his entire deposit ($4,800) from the bank, took $1,000 in cash which 
he kept in a drawer at his office, and added to it a draft of $1,915.86 
which he had received from his agent in the West as proceeds of the 
sale of part of said lands, and bought a draft on New York to the 
order of himself as trustée of $7,715.86. This draft and some others 
sent from the West by said agent hâve come into the possession of the 
trustée in bankruptcy. On December 2, 1903, Coffin was adjudicated 
a bankrupt on his own pétition. 

Varions technical matters hâve been eliminated during the argu- 
ment, and the single question is presented whether the several parcels 
of real estate yet unsold prior to December 2, 1903, were held by 
Coffin in trust for the beneiîciaries, and therefore did not pass to his 
trustée in bankruptcy, or whether they were a part of his individual 
estate to be disposed of by the trustée for the benefit of his creditors. 
That question may appropriately be answered by this court. The 
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bankrupt and the trustée (representi'ng ail the creditors) duly appeared. 
The record would seem to indicate that there was no appearance for 
the so-called "beneficiaries," who claim interest in the western lands, 
but it was asserted upon the argument that the record is defective in 
that respect, and, with the consent and concurrence of ail parties, the 
beneficiaries formally entered their appearance in this court. It ap- 
pears from the referee's findings of fact that crédit was not given 
or extended by any creditors upon the strength of Coffin being the 
owner of the lands and property in question. This simplifies the situ- 
ation, because under such circumstances the trus*:ee in bankruptcy 
stands in no better position than that in which the bankrupt stood 
on the day the pétition was filed, and it will be necessary only to 
détermine whether, if there had been no bankruptcy, the beneficiaries 
could in a court of equity hâve established their right to hâve him 
dispose of thèse lands for their benefit and distribute the proceeds rat- 
ably among them. 

The express trust created by the deeds to Clark as trustée and from 
Clark to Coffin, and résultant upon the furnishing of the money by 
the beneficiaries, was terminated by the delivery of the quitclaim deeds 
and by the entry of the decree of the Nebraska court on June 2, 1902. 
Cofiîn already held the légal title, and each quitclaim deed conveyed 
to him every right, title, and interest, légal and équitable, which the 
beneficiary executing it had to convey. At the close of this transac- 
tion Coffin was the absolute owner with no outstanding interest in and 
no résultant trust to any one. But. since the prop'Tty was his ab- 
.solutely, he was entirely free to do what he pleased with it. He could 
convey it to one, or more, or ail of his fellow stockholders, or to a 
stranger. He could convey it to any one he chose in trust to make any 
disposition of it he might prescribe so long as such trust did not violate 
the law or the statutes of the state. He could make a déclaration of 
trust which would constitute himself the trustée for any such purpose. 
What did he do after he became the absolute owner on June 2, 1902 ? 
Were his acts such that as between himself and the other stockholders 
: — to whom undoubtedly he owed a moral obligation to distribute a 
proportionate part of the proceeds — a court of equity would hold that 
he had created a new trust in their favor? It seems to us that, upon 
this record, such question must be answered in the affirmative. 

In the first place we hâve the sworn statement of Coffin himself 
made June 15, 1904, that although he held the apparent légal title to 
the several parcels of land, the same was really in trust for the benefit 
of the several individuals whom he enumerated and called beneficiaries. 
This statement was made after bankruptcy, and no act of his at that 
time, no position which he might take, could alter the status estab- 
lished by the bankruptcy. But it is not as an act of the bankrupt that 
this statement of June 15, 1904, is important. It is an historical nar- 
rative of a transaction long prior to the bankruptcy, and, with such 
a sworn "déclaration against interest" in the case, it is difficult to see 
how a court of equity could refuse such relief as would give the 
applicants the benefit of the trust which he thus declared he had 
created. Nor is this déclaration a mère afterthought. Coffin's whole 
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course of condiict shows tliat he considered liimself a trustée for his 
fellow stockholders. The référée has found that between July 30 and 
October 30, 1902, he collected from the sale of thèse lands and dis- 
tributed to them 30 per cent, of the amounts originally advanced by 
them. Nor were his déclarations merely oral. The référée finds that : 

"In and abont October, 1903, lie wrote to somo and made statements to 
others of the parties named in tlie pétition, and tlioreln called benefieiaries. 
that he soon boped and intended to pay another divldend of from 30 to 40 i)er 
cent, to claimants who had advanced fnnds to the Nebraska Real Estate & 
Live Stock Association, part of whlch was to be paid in cash and part with 
notes secured by mortgages on the land m question. See Exhlbits 73 to 131." 

Examination of the exhibits referred to shows that the déclarations 
of Coffin as to the equities of the benefieiaries were much more ex- 
plicit than the above quotation would indicate. Thus on August 2, 
1902, he writes to one of the benefieiaries to whom he had sent three 
notes received as part payment for a parcel of land just sold: 

"A party In Nebraska has made me an offer of $9.T0 for each $1,000 note, but 
I hâve replied that the notes are not mine. If you should wlsh to accept the of- 
fer, please so advlse when returnhig the receipt." 

No one can peruse thèse exhibits without being convinced that sub- 
séquent to June 2, 1902, Coffin undertook to manage thèse lands, to 
sell them, and to distribute the proceeds in the interest of ail who 
had originally invested in the enterprise. No doubt the fact that there 
was such a trust was kept secret, so that no other prospective purchas- 
er might question the title to any property he sold, but it was com- 
municated to the others over Coffin's signature repeatedly, and, since 
the rights of no one else had supervened during this period of secrecy, 
a court of chancery would hâve enforced their equities had application 
been made to do so just before the pétition in bankruptcy was filed. 
As the district judge expresses it, "the acts of Mr. Coffin after the 
decree [of June, 1902] undoubtedly put the stockholders in a position 
where they could, if there had been time, hâve established such a re- 
lation" ; i. e., a trust relationship. That being so, the trustée in bank- 
ruptcy, who is not the grantee of the bankrupt for a valuable considéra- 
tion, but a transférée by act of the law, who takes his property sub- 
ject to ail existing eqlûties, cannot successfully dispute their right to 
establish such relationship in an appropriate tribunal. And, since ail 
parties are hère, this court may properly dispose of the controversy. 

As to the various drafts referred to supra, the évidence is not suf- 
ficiently clear to enable us to détermine how much of them represents 
proceeds of sales of land and how much represents gênerai funds 
of the bankrupt. Upon remand of the cause the District Court will 
be able to détermine those questions. 

The order is reversed, and cause remanded, with instructions to 
the District Court to vacate the injunction which now prevents Cofifin 
as trustée for the "benefieiaries" from continuing to sell this western 
land and to distribute the proceeds between them. As to the drafts 
and cash, disposition can be made of them in conformity with the 
views expressed in this opinion. 
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THE ISr.AXDER. 

TIIE PHILADELniIA. 

(Circuit Court ot Appeals, Second Circuit. Marcli 12, 1907.) 

Nos. 155, 156. 

1. Collisiox—Nareow Channel Rdle— I,oweb IIudso>'. 

So mueli of Nortli river as extoiids l'rom Twour.y-Tliird street, New 
Yorlî, to tlie Upper Bay, alous the sliores of wliich on botli sides tliere is 
a contimious succession of wliarves and piers, and wliicli is one of tlîc 
most crowded parts of the port of New Yorli, canuot be considered a nar- 
row cluannel, witliin the meatiing of article 25 of the iuland navigation 
ruies (Act June 7, 1897, c. 4, 30 Stat. 101 [U. S. Comp. St. 1901, p. 2SS3I, 
requiring vessels navigating sucli chanuels to Iceep to the right-haud side 
of the fairway. 

2. Same— Steam Vessels Meeting— Violation of Eules. 

A collision in North river betvveen Ïwenty-Third street, New York, and 
the Bay, between a ferryboat going up and a steam ligliter descending, 
which were approaehing each other uearly head on, each being a little 
to the port side of the other, hcUl, on conflicting évidence, to hâve been 
due solely to the fault of the lighter in crossing the signal of the ferry- 
boat to pass port to port, and aittemjjting to pass to starboard of the ferry- 
boat in violation of rules 1 and 3 of article 18 of the inland navigation 
rules (Act June 7, 1897, c. 4, 30 Stat. 100 [U. S. Comp. St. 1901, p. 2881]). 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 187- 
192. 

Signais of meeting vessels. see note to New York Union S. S. Co. v. 
Erie & W. Transp. Co., 30 C. C. A. C30.] 

Appeal from the District Court of tlie United States for the District 
of New York. 

This cause cornes hère upon appeal from two decrees of the District Court, 
Southern District of New York, holding the ferryboat Pl!iladel])hia solely in 
fault for a collision which occurrt>d about S a. m. .lanuary 4, 1900. in the 
North river between the ferryboat and the steam lighter Islander. ïhe col- 
lision took place about 500 feet or more ofC the lîaniburg-Ajuericau piers at 
Hoboken, N. J. The ferryboat was bound from the slip at the l'ennsylvania 
Railroad station in Jersey City to Twenty-Third street, New York. The Is- 
lander was bound from Thirty-Ninth street, New York, to Barren Island. 

W. S. Montgomery, H. G. Ward, and Robinson, Biddle & Ward, 
for appel! ant. 

La Roy S. Gove and James J. MackHn, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The district 
judge did not discuss the conflicting testimony nor express any opinion 
as to the navigation of the respective vessels, otherwise than to hold 
that the narrow channel rule (article 25, Act June 7, 1S97. c. 4, 30 
Stat. 101 [U. S. Comp. St. 1901, p. 3883]) applied, and that the ferry- 
boat violated it by not navigating to the starboard side of the fairway 
or midchannel. 

We bave recently had occasion to discuss the applicabilit}' of the 
narrow channel rule in two différent cases. The Bee and The Booth, 
138 Fed. 303, 70 C. C. A. 593, and Rose v. The Benjamin Franklin, 
152 F.— 25 
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145 Fed. 13, 76 C. C. A. 43. Upon each occasion we carefully limîted 
our rulings to tlie précise facts shown in tlie record. In the earlier 
case the Upper Bay of New York between the rivers and the narrows 
was held not to be a narrow channel, and in the later case it was held 
that the rule applied to the Hudson river opposite Yonkers and Ludlow. 
The autliorities bear^^ig on the application of the rule wi 1 be found 
very fully set forth in Judge Holt's opinion in The Booth (D. C.) 
127 Fed. 453. Except for a Canadian autliority, to be referred to 
later, no new citation bearing upon the question is presented. Réf- 
érence is made in the appellee's brief to The Brittania, 153 U. S. 130, 
14 Sup. Ct. 795, 38 L. Ed. 660, and The John King, 49 Fe:l. 469, 1 
C. C. A. 319, as holding that this rule is binding upon vessels at the 
entrance of the East river and in the North river ofif Twenty-Third 
Street; the authority given being The Victory, 68 Fed. 395, 15 C. C. 
A. 490. The court in this last case, however, was mislcd by a change 
in the number of the rule. The old twentv-first rule (Act April 39, 
1864, c. 69, art. 16, 13 Stat. 61 [U. vS. Comp. St. 1901, p. 2898]), 
which the courts considered in the Brittania and John King Cases was 
that which required every steam vessel when approachmg another 
vessel so as to involve risk of collision to slacken her speed, or, if 
necessary, stop and reverse. Neither court considered or discussed 
the narrow channel rule. 

The locality now under discussion is so much of the North river as 
extends from Twenty-Third street to the Upper Bay. It is one of the 
niost crowded parts of the port of New York, traversed continually 
Dy vessels of every type proceeding in every conceivable direction. 
The shores on each side are fully built upon. With the exception of 
the shoal water of Weehawken Cove and a few hundred yards along 
the high bank at Castle Point, there is an unbroken succession of 
bulkheads, wharves, piers, and slips upon both sides of the river. On 
each side of the river there is a contiguous séries of long wharves 
(more extensive on the east than on the west side) known as the 
"Steamboat section," and applied to the uses of océan steamers. A 
glance at the chart shows that there is not a street running to the 
river on either shore, which does not terminate in a pier, and in 
many places there are other piers between streets as well. We are 
clearly of the opinion that such a locality cannot be held to be a 
"narrow channel," within the meaning of such words as used in the 
rules of navigation. It may be noted that the Canadian courts hâve 
reached a similar conclusion as to the Inner Harbor of Boston, Mass. 
Eovitt v. The Calvin Austin, 9 Exch. (Canada) 160, afiàrmed 35 
Sup. Ct. (Canada) 616. 

It becomes necessary therefore, to examine into the circumstances 
attending the collision. The district judge states that he was at first 
inclined to hold both vessels in fault, because, approaching each other 
at the rate of 2,500 feet a minute, they did not exchange signais and 
begin to navigate relatively to each other until they had got so close 
together that reasonable time was not left for proper maneuvers. He 
reached the conclusion, however, that they were further apart than he 
at first supposed, and that the distance was "sufficient to enable them 
to avoid each other if they had maneuvered in time." We concur 
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in this conclusion, and are satisfied that no deficiency in maintaining 
lookout was in any way responsible for the catastrophe. 

There is a very sliarp conflict of testimony in the case upon the vital 
question of signais exchanged and helm movements, a conflict which 
must be decided one way or the other. In reaching a décision thereon, 
we are embarrassed by the circumstance that we hâve not seen or 
heard the witnesses, and hâve no information as to how the demeanor 
of any of them upon the stand impressed the district judge, since he 
did not discuss the gênerai navigation, but based his conclusion solely 
on the narrow channel rule. 

There seems to be no controversy that the facts prior to the blow- 
ing of the first signal were as follows: The ferryboat was bound up 
river. Several hundred feet ahead of her was the West Point, a 
Westshore ferryboat, bound in the same direction and a little on her 
starboard bow, so that, if the Philadelphia had been advanced on a 
projection of the line of her keel, she would hâve just about cleared the 
West. Point, on her own starboard side. No other vessel was in the 
vicinity of the ferryboat on her starboard side. The Islander was 
bound down the river. About the time she was passing the West 
Point, she had the Philadelphia a little on her port bow, and at the 
same time she was herself a little on the port bow of the Philadelphia. 
If their respective courses had been unchanged, they would hâve 
cleared each other by a safe margin of f rom oO to 150 feet. They were 
meeting almost head and head — that is "end on, or nearly so" — and 
their courses were not on the starboard of each other. Under article 
18, Act Cong. June 'î', 1897, rule 1, it was the "duty of each to pass 
on the port side of the other ; and either vessel shall give, as a signal 
of her intention, one short and distinct blast of her whistle, which the 
other vessel shall answer promptly by a similar blast of her whistle, 
and thereupon such vessels shall pass on the port side of each other." 
Moreover, under rule 3 of the same article, as amended and approved 
by the Secretary of the Treasury January 27, 1899, inasmuch as the 
vessels were approaching from opposite directions, each was forbidden 
to blow a cross-signal ; that is, to answer one whistle with two or two 
whistles with one. 

The West Point passed to eastward of the Islander at a distance 
€Stimated at from 100 to 200 feet. Between the Islander and the 
Jersey shore there was another ferryboat, not identified, also going 
down river. Her paddle box was almost abreast of the pilot house, 
and she was about 70 feet to the starboard. 

Two witnesses from the Philadelphia testified that the Islander and 
West Point exchanged whistles before passing. The witnesses from 
the Islander deny this, and no one was called from the West Point. 
The circumstance is not of especial importance either way, since 
thèse two boats passed each other with a full margin of safety. The 
colliding boats came together so that the bow of the Islander struck the 
round bow of the ferryboat about four feet to the starboard of the line 
of the latter's keel. It is manifest that one, or the other, or both 
boats must hâve violated the article above cited, or such a collision 
could not hâve followed the position in which they were when they 
sighted each other. It seems clear, also, that there must hâve been a 
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greater change of heading than could liave resulted during reversai 
from the opération of a screw or from the présence of a high southwest 
wind on the exposed stern of the ferryboat. 

The contention of the ferryboat is that she blew first, a single 
whistle ; that after a while the Islander answered with two, whereupon 
the ferryboat reversed and blew alarni whistles. That thereupon the 
Islander blew a single whistle, and immediately after alarni whistles. 
The contention of the Islander is that she blew first, a single whistle ; 
that promptly, or after a while (lier witnesses do not agrée as to 
this), the ferryboat answered with two, whereupon the Islander re- 
versed and blew alarm whistles. Each boat contends that at no time 
did it give a two-blast signal. It is an entirely proper assumption that 
the navigator who blew a signal operated his wheel in conformity 
thereto, so that, if we détermine which one it was that blew a two- 
blast signal, we may safely conclude that he was the one who swung 
the head of his boat to port, contrary to the rule, and that to 
such improper navigation the accident was due. 

From the ferryboat, three witnesses, the master who was navigating 
her, the wheelsman, and the upper deckhand ail testify that the Islander 
crossed signais and navigated accordingly. And they are to some ex- 
tent corroborated as to the whistles by the lower deckhand, who, 
however, did not see the other beat when she blew. From the Island- 
er, two witnesses, her master, who was navigating, and the mate, 
testify that the ferryboat crossed signais and navigated accordingly. 
Mère prépondérance in number of witnesses is, of course, of no im- 
portance. The ferryboat was the larger vessel, with many more per- 
sons on board who had opportunity to observe. After a careful 
study of the narratives of the respective witnesses, we cannot say, 
as to any one of them, that his testimony exhibits such discrepancies 
and contradictions as should lead to its rejection. Under thèse cir- 
cumstances, there is nothing left but to inquire which of the two 
conflicting narratives is in harmony with the inhérent probabilities. 
It seems to us entirely clear that under this test the story of those on 
the ferryboat is the correct one. 

The ferryboat was bound north, meeting another boat end on, each 
on the other's port bow. To her own starboard hand there was open 
water entirely unobstructed till, at the distance of several hundred 
feet, there would be found the ice which a westerly wind had driven 
over to the east of midchannel. The West Point was a little to the 
starboard of the course of the ferryboat, but she was several hundred 
feet in advance and going faster. The ferryboat, although running up 
along the Jersey shore, was bound for Twenty-Third street ferry, 
on the New York shore. It would not hâve taken her ont of her way 
to pass on the port side of the Islander, as the rule required. It would 
hâve taken lier out of her way to work over to the westward, and so 
pass the Islander on her starboard side. There was no conceivable 
reason why she should not hâve kept on and passed port to port, as the 
rule required. The Islander, on the contrary, was moving between 
two other boats. On her starboard side was the unidentified ferry- 
boat, of which her master says that she had been in company for some 
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time. "Ail along she was just gaining a little. By the time we got 
down close by the ferry, at the time of collision, she was about abreast 
of us." When she first appeared (further up river), he had star- 
boarded his wheel until he got a safe distance from her, and then held 
it. This safe distance, however, was only some 70 feet, and it would, 
no doubt, seem rather risky to reduce it materially by porting. The 
other vessel on the Islander's port side, however, had just gone clear 
proceeding in an opposite direction, and the Philadelphia was still 
some distance away, far enough, if she would co-operate, to enable 
the Islander to pass her starboard to starboard, while there was 
abundant margin between the Philadelphia and the inside boat to make 
such a maneuver, so far as the latter was concerned, entirely safe. 
In view of the existing situation, we conclude that the narrative of 
those on the Philadelphia that the Islander blew a two-blast signal, 
and navigated accordingly, correctly states what took place, and that 
the Islander was therefore in fault for violating rules 1 and 3 of ar- 
ticle 18. 

We do not find any fault in the navigation of the ferryboat. 

The decrees are reversed, with costs of this appeal, and the causes 
remanded, with instructions to decree in accordance with this opinion. 
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(Circuit Court of Appeals, Eighth Circuit. March 25, 1907.) 

No. 2,391. 

1. Municipal Corpoeations—Steeets— Excavations— Négligence— Injuries 

TO Teavelbes. 

In an action for injuries to plaintifC by driving at niglit against earth. 
piled in tlie street from an excavation, whether défendant was négligent 
In failing to properly guard the dirt with lights, and whether plaintifC 
was also négligent in failing to discover the same, held for the jury. 

[Ed. Note. — For cases in point, see Cent, Dig. vol. 36, Municipal Cor- 
porations, §§ 1749, 1756.] 

2. Same— Use of Street. 

Where défendant exeavated a street and threvv the large part of the 
dirt on the west side thereof, the fact that plahitifï, while driving along 
the street in the night, knew or might hâve readily discovered that the 
west side of the street was obstructed and dangerous, did not make it nég- 
ligence per se to use the east side of the street, on which a small portion 
of the dirt had also been placed. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 36, Municipal Corpora- 
tions, § 1749.] 

3. Same— ANTECEDENT Négligence— Peoximate Cause. 

Plaintiff, a fire department chief, while riding to a fire at night, was 
thrown from his vehicle, which was driven by a fellow flreman against a 
pile of freshly exeavated earth in the street. The earth from the excava- 
tion had been mostly placed on the west side of the street, which had been 
protected by lights; but because of certain catch-basins a ijortion of the 
earth had also been placed on the east side of the street and left unpro- 
tected. Held, that the intervening act of the driver in driving against 
the earth was one which should bave been foreseen or reasonably anticiv.at- 
ed as a probable conséquence of the excavator's failure to guard the dirt, 
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and hence the latter, and not the iutervening act of the driver, was the 
proxlmate cause of the injury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 36, Municipal Cor- 
porations, §§ 1666, 1607, 1669, 1671.] 

4. Tbial— Insteuctions— Applicability to Issue. 

Where, in an action for injuries to a traveler at night by his veliicle 
striliing a pile of dirt negligently left unprotected in tlie street, the only 
question presented by the évidence was with respect to the excavator's al- 
leged négligence in not taltiug the proper précaution to warn travelers 
against the obstruction, an instruction authorizing the jury to consider 
whetUer such excavator vs^as négligent in throwing the earth to the east 
of the street and across the street car traek was erroneous. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 46, Municipal Corpo- 
rations, §i 587, 593.] 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

Ralph W. Breckenridge (Emmet Tinley and Charles J. Greene, on 
the brief), for plaintiff in error. 

George S. Wright (W. H. Hare, on the brief), for défendant in 
error. 

Before VAN DEVANTER and ADAM S, Circuit Judges, and 
PHIEIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action to recover 
for Personal injuries, the évidence in which was substantially as fol- 
lows : The plaintiff, while chief of the fire department of Council 
Bluffs, lowa, was being driven rapidly along the east side of First 
street in the nighttime, in response to an alarm of fire, when the vehicle 
in which he was riding came in contact wi'h a pile of freshly excavated 
earth, thereby throwing him out and injuring him. The vehicle was 
driven by a fellow fîreman, who was under the plaintiff's direction and 
control. During the preceding day the défendant, in the course of 
altering its gas mains underneath the surface of the street, had ex- 
cavated a trench lengthwise thereof, and a few feet west of the center, 
for a distance of 100 or 135 feet. Most of the earth had been thrown 
to the west, but the présence of two catch-basins near the curb on that 
side had made it necessary to throw some of the earth to the east 
across a street car track, which was parallel to and partly over the 
trench. The vehicle came in contact with the earth thrown to the 
east. It was piled 3 feet or more high and as near to the street car 
track as it well could be. There was room between it and the east 
curb for vehicles to pass, but the passageway was comparatively nar- 
row. As a warning to those who might use the street during the 
night, the défendant had suspended three lighted red lanterns along 
the trench at an élévation of two or three feet. Two of thèse were 
immediately west of the trench, and one was directly over it. A 
watchman, with a lighted white lantern, was also stationed at the 
work ; but his location at the moment of the accident is left in doubt, 
and it is not claimed that he attempted to give any warning as the 
firemen were approaching. The witnesses differed widely respecting 
the proximity of the red lanterns to the pile of earth on the east, and 
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also as to whether or not it and the lanterns could be readily observcd. 
One witness stated that the distance to the nearest of the lanterns was 
11 feet, and another said that none of them was in that vicinity. Some 
of the firemen and others stated that they readily saw the red lights a 
block or more avv'ay, but the plaintifï testified: 

"I did not notice any lights as \ve went up Fh'st street. I was looking that 
night for obstacles In the street." 

And his driver testiiîed : 

"I did not see anything in the road at the time the accident happened. 
* * * I did not see any lights, or anything of the liind, on the west sido 
o( First Street. » * * It was dark so far as I could see it." 

Both the plaintifï and his driver had passed along the street the 
morning before, and had then observed the work of excavation and 
its location and direction ; but it is not certain that any earth had been 
thrown to the east at that time. It was admitted that the work of 
excavation was done under a permit properly issued by the city, and 
there was no claim that the défendant had violated the terms of the 
permit or any ordinance or statute. The verdict and judgment were 
for the plaintiff. 

It is assigned as error that the court denied a motion by the défend- 
ant for a directed verdict in its favor; but, after careful examination 
of ail the évidence, the substance of which has been recited, we are 
satisfied that it cannot properly be said that there was no substantial 
évidence of négligence on the part of the défendant, or that there was 
a conclusive showing of contributory négligence on the part of the 
plaintifï. Of course, the défendant was not bound absolutely and in 
every event to keep travelers away from the piles of earth and out of 
the trench ; but it was bound to exercise ordinary care and prudence, 
to the end that reasonable warning be given of the existence and loca- 
tion of thèse dangerous obstructions to the usual and customary use 
of the street, and whether or not this duty was performed was made 
plainly a question of fact for the jury by the évidence respecting the 
relative location of the vi'arning lights and the pile of earth with which 
the vehicle came in contact. Nor was the question of the plaintifï's 
contributory négligence in a différent situation. While he and his 
driver, like other travelers, were bound to make reasonable use of their 
sensés, and to exercise ordinary care and caution for the protection 
of themselves and others, they were entitled to assume that the street 
was in reasonably good condi'ion, save as the contrary was known to 
them or was discoverable by reasonable use of their sensés. The fact, 
however, that they knew, or might hâve readily discovered, that the 
west side of the street was obstructed and dangerous, did not make it 
négligence per se for them to use the other side; and whether or not, 
in doing so, they made reasonable use of their sensés and exercised 
the requisite degree of care and caution, was, under the évidence, a 
question of fact for the jury. Gillespie Co. v. Cumming, 62 N. J. L. 
370, 41 Atl. 693, 868 ; Carswell v. Wilmington, 3 Marv. (Del.) 360, 
43 Atl. 169 ; White v. Boston, 122 Mass. 491. 

But it is insisted that, even if there was négligence on the part of 
the défendant and no négligence on the part of the plaintiff or his 
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driver, the motion for a directed verdict should hâve been granted, 
because the act of driving against the pile of earth, without which 
the injury would not hâve occurred, was the independent intervening 
act of a third person, and in légal acceptation the proximate cause of 
the injury. The true rule, however, is that when the intervening act, 
whether that of a third person or otherwise, is one which should hâve 
been foreseen or reasonably anticipated, and which in an incidental or 
subordinate way works out the natural and probable conséquence of 
the antécédent négligence, the latter is deemed the proximate cause of 
the injury, although it would not hâve occurred but for the intervening 
act. Cole V. German Savings & Loan Societv, 59 C. C. A. 593, 124 
Fed. 113, 63 I^. R. A. 416 ; DemoHi v. United States, 75 C. C. A. 365, 
368, IM Fed. 363, 366; Mahar v. Steuer, 170 Mass. 454, 49 N. E. 741; 
Lane v'. Atlantic Works, 111 Mass. 136. In the last case it is said: 

"The act of a third person, intervening and contributing a condition neces- 
; ;ny to the iu.iurious effect of the original négligence, will not excuse the flrst 
wrongdoer, if such act ought to hâve been foreseen. The original négligence 
still remains a cu]])iible and direct cause of the injury. The test is to be fouud 
in the probable injurions conséquences which vvere to be anticipated, not in 
the number of subséquent éventa and agencies which niight arise." 

If the défendant was négligent in respect of the warning given, 
it was at least a permissible conclusion from the évidence that acts 
such as that of the driver, asstiming that it was not négligent, should 
hâve been foreseen or reasonably anticipated, and that it in an in- 
cidental or subordinate way worked out the natural and probable con- 
séquence of the defendant's négligence. We think the motion for a 
directed verdict was properly denied. 

In a portion of the charge to the jury it was said very plainly, al- 
though not in exact terms, that one of the chief c[uestions presented 
by the évidence was whether or not the défendant was guilty of nég- 
ligence in throwing the earth to the east across the street car track. 
This was excepted to by the défendant, and we think it was error, and 
was prejudicial. There was no évidence of négligence in respect of 
the place where the earth was thrown. It was conceded that the 
défendant was acting under a lawful permit, and there was no claim 
that the permit, or any ordinance or statute, prescribed what should 
be done with the excavated earth during the progress of the work. 
The uncontradicted évidence as to what was actually done was that 
most of the earth was thrown to the west, where it would work the 
least interférence with the use of the street, and that the présence of 
two catch-basins upon that side made it necessary to throw the re- 
mainder to the east across the street car track. As entirely apposite 
we quote what was said by the Suprême Court of the state in disap- 
proving a like instruction in the case of the plaintiff's driver (Stevens 
V. Citizens' Gas & Electric Co. [lowa] 109 N. W. 1090) : 

"In exi)lanation of the mnnner of doing the work we bave the testimony of 
defendant's foreman to the efCect that, when the catch-basins were reached, 
t!ie earth was thrown to the east across the motor track in order to guard 
against tiie same gettiug into, and closing up, the basins. It seenis clear that, 
standing alone, hère was not enough to establish négligence. Cities, and pub- 
lic service corporations having the right of entry, are ])i-ivileged to tear up 
or obstruct a street, eveu to the full width thereof, if necessary, in the course 
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of makins public iniiirovements or repairina; tlie Sfime: aud it ought not to rp- 
quire (liscnssion or arsuiDeut to mtike it elear tliat the bare exercise of such 
right iiiay not be distorted into an act of négligence. Indeed, it is in the very 
natare of thiugs, and lience fundameiital, that négligence cannot begin unti! the 
limits of right hâve been overstepped. As tliere was no law, l»y statute or 
ordinance, governing the subject, we musl assume that défendant had tlie right 
to throw the dirt either way, and, in view of the explanation made i)y the 
forenian, most certainly the course hère pursued was a reasonabie one." 

As we view the évidence, the only question which it présentée! re- 
specting the claimed négligence of the défendant was whether or not 
the précautions taken by it were such as ta convey to travelers, who 
were making reasonabie use of their sensés and were in the exercise 
of ordinary care and caution, a reasonabie warning that the use of the 
portion of the street in which the accident occurred woitld be attended 
with danger. 

Criticism is made of other portions of the charge, but separate con- 
sidération of them is rendered unnecessarry by what has been said. 

The judgment is reversed, with a direction to grant a new trial. 
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(Circuit Court of Aupeals, Seveuth Circuit. January 2, 1907.) 

No. ],2SG. 

Sales— Construction of Coktk.\ci— I'eovision fob Waiver or Damages. 

A provision in a contract for the sale of machinery for a manufacturing 
plant, which was to be delivered by a specifiod date, that "the acceptance 
of this machinery when delivered is understood to constitute a waiver 
of ail claims for damages by reason of aiiy delay," is valid, and, while It 
was optional with the purchaser to accept or refuse to accept the ma- 
chinery if delivered after the time liniited, his action in receK'ing, install- 
ing, and continu ing to use the same wlien so delivered was an "acceptance," 
whicli rendered such provision operative and binding, aud he cannot set 
ofC a claim for damages caused by the delay in delivery in an action for 
the purchase nioney. 

In Error to the Circuit Court of the United States for the Eastern 
Division oî the Northern District of Illinois. 

The Victor Chemical Works, plaintiff in error, was the défendant below in 
an action brought by Ilill Chitch Company to recover the balance unpaid upon 
account of machinery delivered undor an express contract. From the judg- 
ment entered upon verdict in favor of the latter this writ is prosecuted ; and 
the parties are hereinafter referred to as jilaintiff and défendant, respectively, 
in conforniity with their arrangement in the suit below. 

The contract was for machinery to be furnisbed by the plaintiff for equip- 
ment of a manufacturing plant, whicli was in ('ourse of érection by the défend- 
ant ; and was in the form of a written proposai by the plaintiff, with subsé- 
quent modifications, acceptance by the défendant, and correspondence on the 
part of both. No question of fact is presentod for review in respect of the 
terms, time of deliveries, character of the machinery, or other issues. The orig- 
inal proposai was dated April 21, 1902, and states. among other matters, that 
delivery is to be made "on or about the fourth day of .Tuly, 1902 (unless de- 
layed by unavoidable accidents or labor strikes, but nanid for prompt aud im- 
médiate acceptance only)." Subsequently the time for "complète delivery" was 
fixed at .Tuly Ist. Delivery was not conii)leted until several months after that 
date, but the défendant recel ved and put iuto its plant ail the machinery so 
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furnisbed. The proposai as accepted distinctly states : "The acceptance of this 
machinery, when delivered, is understood to constitute a waiver of ail claims 
for damages, by reason of any delay." Error is assigned for rulings upon the 
meaning and force of this clause, 

The défendant averred and offered to prove damages resulting from such de- 
lay— in the estimated rental value of the plant ($21,000), of which it was de- 
prlved of use pending complète dellvery — and the court sustained an objection 
to this tender of proof under the plea of set-off. Verdict was directed in tavor 
«f the plaintifC for the unpaid balance of the contract price, but the bill of ex- 
ceptions has not prescrved ail the évidence, so that no reviewable question 
arises, except it be in the rejection of the above-mentioned offer. 

Other assignmcnts of error and facts bearlng upon the coutroversy are stated 
in the opinion, 

George Burry, for plaintiff in error. 

Horace Kent Tenney, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

The contentions of error upon this writ, except one assignaient for 
the réception in évidence of certain letters, hinge upon the assumed 
meaning or inoperativeness of a clause of the contract in suit, which 
reads : 

"The acceptance of this machinery, vs'hen delivered, is understood to consti- 
tute a vraiver of ail claims for damages by reason of any delay." 

As the contract terms were otherwise undisputed in their import — 
that the plaintiff belovv was to furnish the machinery specified for 
equipment of the defendant's manufacturing plant and complète de- 
livery on or before July Ist, for the prices stated — and performance 
on the part of the plaintiff is unquestionable, aside from delay in de- 
livery, solution of the question raised is within narrow compass. In 
so far as the testimony is preserved, the record is conclusive that the 
machinery was made and delivered in conformity to the contract as 
to kind and quality; that ail was received and installed by the pur- 
chaser and retained in its plant ; that the amount awarded by the ver- 
dict and judgment is the unpaid balance of the purchase price; and 
that the judgment cannot be disturbed, if such acceptance of the ma- 
chinery operated as a waiver of delay. The circumstances or causes 
of such delay do not enter into the inquiry ; nor are tliey open to con- 
sidération in the absence of much of the testimony. 

The object of this waiver provision in the agreement is plain ; and 
it is expressed in terms which are not, as we believe, open to misun- 
derstanding. The executory contract is positive and definite to deliver 
the machinery for the plant on or before July Ist, "unless delayed by 
unavoidable accidents or labor strikes." In the event of failure to per- 
form, the défendant was entitled thereunder to recover damages for 
the breach, unaffected bv the waiver clause, except upon its exercise 
of the option to take the machinery notwithstanding the delay. Under 
the gênerai rule, in the absence of other agreement, the purchaser may 
elect either to receive the goods so delayed in delivery, or to reject 
them, and may sue for the breach in either case, unless the goods ave 
accepted under circumstances which amount to discharge of the con- 
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tract or waiver of the default. Undcrwood v. Wolf, 131 111. 425, 
33 N. E. 598, 19 Am. St. Rep. 40. So the question whether acceptance 
waives the delay, or other fault in performance, frequently arises in 
litigation upon contracts for the sale and delivery of goods. The 
waiver clause referred to is an express provision for that contingency 
— that "the acceptance of this machinery, when delivered, is under- 
stood to constitute a waiver" — and surely the parties may thus agrée 
upon the meaning and effect of conduct which were otherwise open 
to dispute of such intention. It is contended that the word "accept- 
ance," as there used, must be interpreted in the sensé of the gênerai 
rule referred to, as requiring both rétention of the machinery and 
acknowledgment that the delivery was satisfactory. But such view is 
untenable, as it violâtes both letter and spirit of the provision — would 
nullify its obvions purpose, fairly expressed, and leave it meaningless. 
The authorities cited to that end are not applicable to this definite agree- 
ment, and we are satisfied that the terms "acceptance of this machinery 
when delivered" were used and understood by the parties in their 
ordinary sensé, as intending receipt and rétention of the machinery 
notwithstanding the delay; and not in the technical sensé of "accept- 
ance," with its two meanings (Underwood v. Wolf, supra), on which 
the contention rests. 

Whatever the cause of delay in furnishing the machinery, ît is 
undisputed that the défendant received and installed it upon arrivai, 
and thus waived "ail claims for damages by reason of any delay," as 
expressly provided in the contract. The defendant's tenders, there- 
fore, under the pleas of set-ofï and recoupment, to prove damages 
caused by the delay, were rightly overruled, if the provision referred 
to was operative and bound the défendant as such waiver. 

The validity of the waiver clause is challenged upon varions gênerai 
propositions of law which do not call for discussion, as we discover 
no bearing of either upon thèse contract terms as above interpreted. 
The gênerai rule is well settled and conceded that the purchaser un- 
der an executory contract of sale may elect, after default upon the 
part of the seller, to accept the goods notwithstanding, and waive 
damages for the breach, either in express terms, or impliedly through 
his conduct in the acceptance ; and that such waiver is binding. 

Provision in advance to make the waiver certain in the event of ac- 
ceptance, if delay occurs, is equally within the right of the con*ract- 
ing parties, and when fairly agreed upon is equally binding. While 
the contract remains executory, the obligations and rerriedies of the 
parties are unaffected by the proviso. The seller must perform ail 
the terms, or answer in damages for his default; and the purchaser 
is required to accept the machinery only when ail terms are performed 
on the part of the seller. Ail the common-law remédies for breach 
of the executory contract are preserved for each party ; and the agree- 
ment is neither uncertain as to the time when delivery is required, nor 
unilatéral in any executory provision. With or without this proviso, 
the seller may assume to deliver after the time limited by the contract, 
although, under either form of contract, he cannot require the pur- 
chaser to accept it in satisfaction of the contract, nor can the purchaser 
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enforce spécifie performance. So, upon the occurrence of the alleged 
default, no contract right, liability, or remedy of either party was 
changed by the proviso; and its sole opération was to settle, by mutual 
agreement, the meaning and efifect of an acceptance by the purchaser, 
if the seller failed to furnish the machinery within the time stipulated 
and made subséquent delivery. Instead of leaving that contingency 
open to other arrangement and possible misunderstanding, it was thus 
agreed in advance that such conjoint action of the parties should serve 
for the agreement; neither being in any wise bound to such course. 

We are of opinion that this provision is not open to the objections 
urged, either for want of mutuality and considération or as opposed 
to public policy, and that no error appears in the rulings thereupon 
which are Complained of — in effect, that damages for the alleged delay 
were barred by acceptance of the machinery when delivered. 

The remainirig assignment of error rests upon the introduction by 
the plaintiff below and réception of certain correspondence between 
the parties and their purported représentatives, pending exécution of 
the contract, which appears to hâve been offered as tending to ex- 
cuse the delay in deliveries of the machinery. Under the final rulings 
of the trial court the issues raised as to delay in the performance 
were removed from considération, and, if the admission bî thèse letters 
were erroneous at any stage, which we do not intimate, the error was 
not prejudicial, and the assignment thereupon is without force. 

The judgment of the Circuit Court is affirmed. 



DELAWARE & HUDSON CO. v. TAKRINGTON. 
(Circuit Court of Appeals, Third Circuit. January 30, 1907.) 

No. 3. 

Raileoads— Action for Injury in Coli-ision— Pennsylvania Stattjte. 

Plaintiff, wliile riding as a mail agent iu a car of one railroad company 
foruiing part of a train bc-iug operated by it on its own road, was injurert 
in a collision between sucli train and a train of défendant company, whicb 
was on the same track. Défendant tiad the right by contract to use such 
track with its trains at certain times, but not at the time and place of the 
accident; its train being wrongfully there on the time of the train on 
which plaintiff was riding. Hcld, tliat the case was not governed by Act 
Pa. April 4, 1868 (P. L. 58), which provides that any person injured while 
lawfully engaged or employed "on or about the road, works, dépota and 
premises of a railroad company," and who is not an employé or passenger 
of said company, shall bave the same right of action and recovery against 
It as would exist if he were an employé, since the track was not at the 
time tlie premises of défendant, whose train was there without right. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 41, Railroads, § 886.] 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

For opinion below, see 143 Fed. 563. 

J. H. Torrey, for plaintiff in error. 

W. D. B. Ainey, for défendant in error. 
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Before GRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge. . 

BUFFINGTON, Circuit Judge. This is a writ of error to the Cir- 
cuit Court for the Middle District of Pennsylvania. In that court 
Yarrington, in this opinion designated as "plaintiff," brought suit 
against the Delaware & Hudson Company, designated as "défendant," 
to recover damages for personal injuries. The jury found a verdict 
for the plaintiff, and, judgment having been entered thereon, défend- 
ant sued out this writ of error. 

Plaintiff was employed as route agent in a mail car on a train on 
the Erie Railroad running from Susquehanna to Carbondale. When 
nearing Carbondale yard his train ran into the rear end of a train of 
défendant, and plaintiff was injured. The roadbed, where the accident 
occurred, belonged to the Erie, but défendant had trackage rights 
thereon. At the time of this accident, however, the Erie train had the 
right of way, and the defendant's train was running without right on 
the Erie train's track and on its time. As stated in defendant's coun- 
sel's brief : 

"We are to assume, for the purpose of this discvission, lie (Tarrinston) was 
injured by the fault of the men in charge of the train and engine of the plain- 
tiff in error." 

That fault or négligence was its unwarrantably obstructing the pas- 
sageway of the Erie train. Under thèse facts the right of the plain- 
tiff to recover is clear, unless his recovery is precluded by the Pennsyl- 
vania statute of April 4, 1868, which provides : 

"That when any person shall sustain personal injury or loss of life while 
lawfully engaged or employed on or ahout the road, works, dépôts, and prom- 
ises of a railroad company, or in or about any train or car therein or thereon, 
of whlch Company such person is not an employé, the right of action and recov- 
ery in ail such cases against the company shall be such a one as would exist 
if such person were an employé ; provided that this action shall not apply to 
passengers." P. L. 58. 

In Pennsylvania Railroad Company v. Price, 96 Pa. 256, the Su- 
prême Court of Pennsylvania held a railway route agent was not a 
passenger within the exception to this statute. Assuming, for présent 
purposes, that we are bound by such construction, although that ques- 
tion is not before us, do the facts of the présent case bring Yarrington 
within the other provisions of the act? To us it is clear they do not. 
True, the track where the accident occurred was at times in the lawful 
use of the Delaware & Hudson Company, and at those times it is, for 
the purposes of this act, considered its track. "It is settled," says the 
court in Kelly v. Union Traction Company, 199 Pa. 322, 49 Atl. 70, 
"that the railroad on or about which the accident occurs need not be 
owned by the défendant company to bring it within the tenus of the 
act of 1868 ; but the use, by agreement, of the road of another com- 
pany by the défendant company makes it the latter's road in contem- 
plation of the act." But, on the other hand, it is equally clear that, 
when the Erie train had the exclusive right of \M3.y over it, the défend- 
ant had no right at such time to occupy and obstruct that particular 
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track. It follows, therefore, that the roadbed wliere this accident oc- 
curred, and at the time it occurred, was not then the road or premises 
of the défendant, and the plainiff was, therefore, not employed on or 
about defendant's road. Consequently the act of 1868 has no applica- 
tion. 

The cases especially urged by defendant's counsel to support an op- 
posite conclusion do not do so when analyzed. In Mulherrin v. Rail- 
road, 81 Pa. 366, the defendant's train was on a track and at a time 
when and where it had the exclusive right to its use. Mulherrin had no 
right to be on that track. In no aspect of the case could he recover. 
If he was a trespasser, clearly under the gênerai principles of law 
he could not (Railroad v. Norton, 24 Pa. 465, 64 Am. Dec. 673) ; and 
if, however, he was regarded as lawfully employed on or about the 
road of the défendant company, the act of 1868 applied, and forbade 
his recovery for injuries caused by the négligence of the employés of 
that company. This is in accord with the construction placed on this 
case by the Suprême Court of Pennsylvania in Keck v. Phila. & Read- 
ing R. R. Co., 206 Pa. 506, 56 Atl. 47, where it is said: 

"Even Mulherrin v. Del. & R. R, Co., 81 Pa. 366, where the facts are not 
very clearly stated with référence to this point, which was not raised, when 
carefully examined, shows that it is in accord. Plaintiff got off his train to 
open a switch in the performance of his duty, and his train passed on. He 
waited until it returned on another track, and then walked down the first 
track on his way to rejoin his train, and while so walking was struck by the 
train of the other company. The track on which he walked was the property 
of his road, and if he had been injured by the other train whlle in the per- 
formance of his diity on it he would hâve had his action. But at the time of 
the accident his train had passed off that track, which had become temporarily 
the property of the other company, the défendant, by the entry of its train. 
Plaintiiî, therefore. was walking on defendant's track, and was rightfully held 
guilty of contributory négligence, as well as having his case come within 
the act of 1808." 

Seeing, then, that the défendant company had at the time and place 
of this a-'cident no right whatever to occupy this track, and that it was 
guilty of négligence in obstructing the passage of the train on which 
plaintiff rode, we hokl the act of 1868 had no application, that there 
was no error in the court refusin.sr to direct a verdict for défendant, 
and that this judgment must be affirmed. 



NEAYBTjRGER COTTON co. v. YORK COTTON MILLS. 

(Circuit Court of Appeals, Fifth Circuit. April 2, 1907.) 

No. 1,645. 

TMAr.— Province of Jury— Deteemining VVeioht, Pkeponderance, and Ef- 
FECT OF Evidence. 

In an action at law tried before a jury in a fédéral court, where an is- 
sue of fact is involved the détermination of which dépends upon the 
weight, prépondérance, and efCect of conflicting évidence, such issue must 
be determined by the jury, and it is error for the court to direct a ver- 
dict. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 46, Trial, §§ .532, 342.1 
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In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. 

Murray F. Smith, for plaintiff in error. 

S. S. Hudson and W. W. Lewis, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. On the 18th of November, 1904, one 
R. B. Jennings, representing plaintiff, Newburger Cotton Company, 
of Greenwood, Miss., contracted at Yorkville, S. C, with the défend- 
ant, the York Cotton Mills, to sell and deliver to the said défendant 
800 baies of cotton, even running strict middling in grade, and to be in 
staple as follows : 600 baies to be full lj4-inch staple, type H E V N ; 
200 baies to be full l'/ie-inch staple. Shipments to be as follows: 
75 baies 1J4, type H E V N, and 35 baies 1^/ia each month, com- 
mencing on the 15th day of Januar}^ 1905, and continuing on 15th 
of each following month until completion of contract. On or about 
the 31st of January, 1905, the first shipment, or a part thereof, under 
the contract in issue, arrived at Yorkville, and upon examina*ion of the 
same by the président of the défendant company it was rejected on 
the ground that it was not in accordance with the contract. The plain- 
tiff was so advised at once by wire, and the défendant refused to ac- 
cept fur*her shipments on account of die alleged breach by plaintiff. 
Thereafter, on the 4th day of April, 1905, plaintiff commenced this 
action by attachment in the circuit court of Warren county, in the state 
of Mississippi, against the défendant for breach of contract and dam- 
ages in the sum of $12,189.12. The défendant filed its pétition and 
bond, and secured the removal of the cause to the Circuit Court of 
the United States for the Western Division of the Southern Dis- 
trict of Mississippi. In the Circuit Court the défendant pleaded the 
gênerai issue that it did not undertake and promise in manner and 
form as alleged in the déclaration, and gave notice as provided by the 
statutes of Mississippi that under this plea it would introduce évi- 
dence to show that plaintiff could not recover, because it had de- 
libera*ely and voluntarily disabled itself from performing the con- 
tract had with the défendant by intentionally shipping cotton which 
they knew at the time was not according to the contract, and, further, 
that it could not recover because it had, either through ignorance, in- 
capacity, or lack of business caution or disregard of its business ob- 
ligations and written contract, failed, refused, and neglected to deliver 
the quality, grade, and staple of cotton to défendant as it contracted 
to do. On the issues thus joined the parties went to trial. 

The plaintiff introduced the évidence of seven witnesses with con- 
sidérable documentary évidence. The défendant introduced the évi- 
dence of five witnesses and more documentary évidence. The évidence 
on the part of the plaintiff proved the contract, the shipment of the 
first 100 baies thereunder, and the rejection of the same by the défend- 
ant, and tended to prove that the said 100 baies complied with con- 
tract and was a good delivery, and that after the contract was made 
up to the time of delivcy there was a fall in the cotton market of 
the kind of cotton covered by the contract of $13.75 per taie. The 
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évidence offered by the défendant was to the effect that the 100 baies 
of cotton shipped in January and rejected by the défendant was not 
according to the contract, nor a good deUvery thereunder. The tran- 
script shows that after the évidence was closed the judge charged the 
jury, and thereupon — 

"The jury retirée! to consider of tlieir verdict, and, after deliberating for 
some time, conveyed to the court their désire to receive furtlier instructions, 
and they were thereupon recalled to the courtroom and one of the .lurors, 
speaking for the whole jury, said that the jurj' recjuired further instructions, 
and, upon being interrogated by tlie court as to wliat point, said, 'as to tlie last 
reuiarii you made to Mr. Smith, just before the jury retired,' and aslied tlie 
court if he sliould repeat that word, and the court said 'Yes,' ànd the jury 
said with référence to the word 'full,' and the court thereupon In substance 
repeated its flrst charge, and the jury again retired to doliberate upon tlieir 
verdict. After further délibération for qulte a wbile they were again brought 
back to the courtroom and announced their inability to agrée upon a verdict, 
and tbe court tben asked them if they had discussed the case aniong them- 
selves, to which the jury answered in tbe affirmative. Tlien the court thon 
asked them if they had been able to agrée, to which the jury answered in the 
négative, and the court then asked them if they thought there was any pos- 
sibility of their agreeing upon a verdict, and the jury answered in the négative, 
thereupon the court said; 'I do not see wby you cannot agrée upon a ver- 
dict, ïhe burden of proof is upon the plaintiff to show by a prépondérance 
of the testimony that it had complied wlth its contract to ship 75 per cent, 
inch and a quarter equal type H E V N and 25 per cent. Inch and three-six- 
teenths. I do not bellove that a prépondérance of the testimony shows that 
the plaintiff has complied with its contract, and I now charge you to flnd a ver- 
dict for défendant.' After which charge of the court the plaintiffs, tbrongh 
its attorne.vs, in the présence of the jury, before they had retired or were dis- 
charged, and in the présence of tbe court, then and there instantly excepted." 

The jury found a verdict for the défendant, the court rendered 
judgment thereon, and the plaintifï below sued ont tliis writ of error, 
assigning as the first error that "the court erred in instructing the 
jury to find for the défendant." If there is anything well settled in 
our jurisprudence it is the proposition that in the courts of the United 
States in trials at law before a jury the weight, prépondérance, and 
effect of évidence shall be determined by the jury. In Greenleaf v. 
Birth, 9 Pet. 292, 299, 9 L- Ed. 132, Mr. Justice McLean, speaking for 
the court, said: 

"Wliere there is no évidence tendlng to prove a particular fact, the court 
are bound so to instruct tbe jury, wheu requested; Init they cannot legally give 
any Instruction which shall take from the jury the right of weighing the évi- 
dence and determining what effect it shall hâve." 

In Phœnix Ins. Co. v. Doster, 106 U. S. 32, 1 Sup. Ct. 18, 27 L. 
Ed. 65, and again in Connecticut Mutual Life Ins. Co. v. Eathrop, 111 
U. S. 616, 4 Sup. Ct. 534, 28 L,. Ed. 536, Mr. Justice Harlan, speaking 
for the Suprême Court, said: 

"Where a cause fairly dépends uiion the effect or weight of testimony. it is 
one for the considération and détermination of tho jury, undcr proper direc- 
tions as to the principles of law Involved. It should iiever be wlthdrawn from 
them, vmless the testimony be of such a conclusive cliaracter, as to compel the 
court, In the exercise of a sound judicial discrétion, to set aside a verdict re- 
turned in opiJosltion to It." 

Authorities to the same purport can be multiplied. 
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This case shows that the rij^'ht of decicling as to thc weight, pré- 
pondérance, and effect of conflicting évidence was taken away from 
the jury. 

Therefore it must be reversed and remanded; and it is so ordered. 



IIANSON et al. v. HAYWOOD BItOS. & WAKrOFIELD CO. 

(Circuit Court of Apijoals, Seveiitli Circuit. Jaiiuary 11, 1907.) 

No. 1,320. 

SHIPPIKC— T^IABTLTTY FOE LOSS OF CARGO— ElîIVORS IN NAVIGATION* AKI> 

Manaqemext of Vessel. 

Tlie naviiratioii and manasomoiit of a vessel witliiii tlie iiio;inin.s of 
section 3 of tlie Harter Act, Act Kcb. 13, 1S0;î. c. lOÔ, 27 Ktat 44.") [U. S. 
Comp. St. 3901, p. 2046], includes tlie detcnninatiou of tiio tiiue and niaii- 
ner of leaving port, wliieh is the prérogative of tlie inaster; and under 
said section, where a vessel was seawortliy and in ail respects properly 
luanned, equipped, and supplied, tlie owners are net liahle for a loss or 
damage to cargo due to a péril of the seas, even thougli tlie exposure to 
such péril was tbrough the fault of the niaster in failing to ascertaln 
or heed the warnings of the weather bureau bel'ore starting on the 
voyage. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

This appeal is by the claimants of the schooner Emily B. Maxwell from a 
decree in adniiralty against the schooner, upon a bill iiled by Ilaywood Bros. 
& Waliefield Go., owners of a cargo of lumber, to rocover for the loss of a deck 
load thereof on the voyage of the vessel from l'ine Bake to Chicago. The lum- 
ber was laden at East .lordan, on Fine Bake, aboiit 10 miles from Charlevoix, 
Mich., and the schooner proceeded in tow to ("harlevoix, arriving about 3 p 
m. in a rainstorm, but with fair weather for sailing ; so the schooner was towed 
out into Bake Michigan and headed for Chicago, with a light soutliwest wind. 
About 6 p. m. the wind came around to the northwest, increasing to a gale, 
and raising a heavy sea before miduight. The deck load was washed over- 
board by the sea, and sails and spars were in.iured by the storm. The lii>el 
allèges that storni signais were disi)layed at Charlevoix, when the schooner 
arrived there, and a bulletin was posted at the station, rcading : "S. W. gales, 
shifting to N. W. this afternoon and tonight, with severe and dangerous thuii- 
der squalls, dangerous for practically ail vessels to loave port." Négligence of 
the master is averred in tlîus sailing from Charlevoix — that he "willfully dis- 
regarded the warning of said weather bureau" — and such négligence is cbarged 
as the proximate cause of the loss suffered by the appel lees. Tlie niaster ob- 
served the signal which indicated "higli southwest wiiids." but did not go to the 
signa! office for information hulletlncd there. Ile testifies that the wind in- 
dicated by the fiag was favorable for leaving Charlevoix, wlicre the harbor 
opens northward ; that his barometer indicated a sliift of wind to tlie north- 
west, and it was deenied prudent and désirable to round the point before tlie 
wind shifted. as no dangerous storm was apprehended, and the nortliwest wind 
was favorable for the course to Chicago. The decree of tho District Court 
upholds the libelants' contention of négligence, and awards reco^ery for tlie 
value of the lumber so lost. 

Chas. E. Kremer, for appellants. 
D. J. Schuyler, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 
152 F.— 2G 
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SEAMAN, Circuit Judge (after stating the facts). The propositions 
on which the Hbel rests, and as well the decree, are threefold: (1) 
that the master was neghgent per se in proceeding upon the voyage 
without Consulting the reports of the weather bureau, when the warn- 
ing signal was observed ; (2) that such négligence was the proxi- 
mate cause of the cargo loss; and (3) that the vessel and her owners 
were chargeable with liability for the assumed négligence of the 
master. Unless each of thèse contentions is tenable, the decree can- 
not be upheld, and the primary question for solution, in any view of 
the master's failure either to inform himself of the weather bureau 
advices or to delay prosecution of the voyage thereupon, is whether 
liability for loss of the deck load can be t'hus predicated. 

Exemption from such liability is claimed under the provisions of 
the act of February 13, 1893, c. 105, known as the "Harter Act" (2? 
Stat. 445 [3 U. S. Comp. St. 1901, p. 2946] ), of which section 3 reads: 

"That if the owner of any vessel transporting merchandise or property to 
or frorn any port in the United States of America shall exercise due diligence 
to nialve the said vessel in ail respects seaworthy and properly manniJ, equip 
ped, and supplied, nelther the vessel, her owner or owners, agent or chartcrers. 
shall beeonie or be held responsible for damage or loss resulting from faulta 
or errors in navigation or In the management of said vessel. nor shall the ves 
sel. her owner or owners, charterers, agent, or master be held linhle for losses 
arisin? from dangers of the sea or other navigable waters, aots of Ood. or 
public eneniies. or the inhérent defeet, quality, or vice of the thing carried, or 
from Insiifficiency of package, or seizure under légal process, or for loss re- 
sulting from any act or omission of the shipper or owner of the gnods. his 
agent or représentative, or from saving or atten)pting to save life or property 
at sea, or from any déviation in rendering such service." 

Tt is undisputed that the schooner was "in ail respects seaworthy and 
properly manned, equipped and supp'ied," so that due diligence was ex- 
ercised anon the part of the owners for carriage of the cargo. The de- 
parture from Charlevoix on the voyage to Chicago was an exercise of 
the master's prérogative in the management and navigation of the 
vessel, and we are of opinion that it was plainly within the terms and 
intent of tlie foregoing limitation of liability for faults or errors there- 
in. Assuming (without deciding) tliat it was the duty of the mas- 
ter, not only to ascertain the full import of the reports at the 
signal station, but to rely upon such gênerai warnings, rather than 
Tiis own observations and judgment, and discontinue his voyage — 
when it was his belief that the sie:nal as displayed meant favorable 
wind without serions danger — such obligation on his part was due 
alike to vessel and cargo. Under the exjjress terms of the statute, 
the assumed fanlt in prosecuting the voyage is not attributable to the 
seaworthy vessel or her owners. as it relates alone to the management 
and navigation of the vessel. The Silvia, 171 U. S. 462, 4G6, 19 Sup. 
Ct. 7, 43 L. Ed. 211 ; The VVildcraft, 130 Fed. 521, 65 C. C. A. 145, 
amrmed 2lil U. S. 378, 26 Sup. Ct. 467, 50 L. Ed. 794; The Etona, 
71 Fed. 895, 18 C. C. A. 380; The Guadeloupe (D. C.) 92 Fed. 670. 
The numerous décisions cited in support of the decree are plainly dis- 
tinguishable, having référence to the lading and care of the cargo, 
apart from the navigation, and are inapplicable to the négligence al- 
leged in this libel. The master has entire charge of the navigation 
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of the vessel, which includes the time and manner of leaving port, 
equally with the course of sailing and the sail to be carried. So the 
contention that the voyage commenced at Charlevoix, and not East 
Jordan, on Pine Lake, the port of lading, if true under the conceded 
facts, is without force. 

The decree of the District Court is reversed accordingly, with direc- 
tion to dismiss the hbel. 



BACHMAN T. OLYDB S. S. OO. 
(Circuit Court of Appeals, Second Circuit February 7, 1907.) 

No. 146. 

1. Evidence— Pakol Evidence— Written Contbact— Vabiancb. 

Where a steamship ticket signed by the purehaser constituted a cou- 
tract vi'hereby he agreed that the carrier should not be liable for wearing 
apparel carried as baggage, beyond the amount of $100, unless freight 
was paid at the rate of 1 per cent, on the value over that sum, paroi évi- 
dence of a conversation betv^een the purchaser and the tlcliet agent at 
the carrier's office just before the ticlset was purchased was inadmissi- 
ble to vary the terme of the contract. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 20, Evidence, ${ 182ft- 
1828.] 

2. Cabkiees—Passengers— Spécial Contraots— Autuobity of Agent. 

Where a raiiroad eompany gave a hôtel the privilège of checking bag- 
gage of guests from the hôtel instead of at the raiiroad station, and for 
this purpose the hôtel eompany intrusteçl such duty to the head porter, 
the latter had no authority to make any représentation to a guest whose 
trunk he checked, which would change the carrier's limited liability for 
damage to the passenger's baggage, as provided in the passenger'a con- 
tract ticket 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error by the plaintiff to review action of the Circuit Court 
for the Southern District of New York in directing a verdict in favor 
of plaintifï for $100. 

J. A. Carley (John A. Straley, of counsel), for plaintifï in error. 
Robinson, Biddle & Ward (Henry G. Ward and F. G. Munson, of 
counsel), for défendant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. In 1903 plaintiff was a dressmaker 
doing business in New York, and her brother Peter Becker was em- 
ployed by her in her business. Becker purchased from défendant a 
round-trip ticket between New York and Palm Beach for a passage by 
defendant's steamer to Jacksonville, and thence by the Florida East 
Coast Raiiroad to Palm Beach, P'ia., which contained, inter alla, the 
following provisions : 

"It is not transférable. ♦ * * It Is not good for passage unless the 
holder identifies himself as the original purchaser to the satisfaction of the 
authorized agent of the Florida East Coast Ry. at Palra Beach, Fia., on the 
day of departure returning. * * * It is mutually agreed that the carriers 
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in interest shnll not be liable [uuder tbis eontract] beyoïid their own Une. 

* * * l'asseii.sers nllowed to carry as baK,sa«p wearins apparel to tlie 
value of $100. and said carrier shall not be liable for otlier articles nor be- 
yond tliat anionut, unless freiglit at tlie rate of one per cent, on tbe value over 
.$100 be paid. Bagga.ge liiuited In weisbt to 1.50 Ibs. for eacli passeiigor. 

* * * In considération of tbe reduced rate at wbich tbis ticket was sold, 
I agrée to tbe above eontract, and also to use tbis ticket returuins on or be- 
fore tbe date puncbed on tbe margin, after wbicb date tbis ticket will be void." 

Becker through his agent signed said agreement, and he used the 
ticket for passage on the round trip. On his rettirn trip he stopped at 
Ormond, a station on the Hne of said railroad, and from there he took 
two of the plaintiff's trunks with him. They contained dresses which 
the plaintiff had exposed for sale at the Ormond Hôtel, and also her 
Personal wearing apparel. When he reached New York by the defend- 
ant's steamship one of the trunks was wet, and when it was opened the 
dresses were wet and damaged. The plaintiff claimed damages to the 
amount of $3, .560. 

Error is assigned because of the refusai of the trial judge to permit 
the plaintiff to introduce testimony as to the conversation between the 
seller of the Becker ticket, at the office of the défendant, and the pur- 
chaser, just before he bought the ticket, and further to the refusai of 
the court to permit the plaintiff to testify as to her conversation with 
the porter of the hôtel at Ormond at the time when she checked said 
trunks for New York. 

This cause is distinguished from the cases such as The Minnetonka, 
(D. C.) 133 Fed. 52, The Majestic, 166 U. S- 375, 17 Sup. Ct. 597, 
41 L. Ed. 1039, and The Kensington, 183 U. S. 363, 32 Sup. Ct. 102, 
46 E. Ed. 190, where the question was as to the passenger's knowledge 
of a notice printed on the ticket and as to the effect of such notice upon 
the rights and obligations of the parties. Hère there was a eontract 
signed by the purchaser of the ticket, whereby he agreed that the car- 
rier should not be liable for wearing apparel carried as baggage beyond 
the amount of $100 unless freight was paid at the rate of 1 per cent, on 
the value over $100. Boylan v. Hot Springs, 132 U. S. 146, 10 Sup. 
Ct. 50, 33 L. Ed. 290. 

Even in the case of a mère notice, however — 

"It is undoubtedly compétent for carriers of passengers, by spécifie régula- 
tions, distinctly brougbt to the knowledge of the passenger, vvhlch are rea- 
sonable in tlieir eharacter and not inconsistent with any statute or tbeir duties 
to tbe public, to protect themselves against liabllity, as insurers, for baggage 
exceediug a flxed amount in value, except upon additional compensation, pro- 
portioned to the rlsk." lîallroad v. Fraloff, 100 U. S. 24-27, 25 L. Ed. S31. 

And in such a eontract, when signed — 

"Tbe limitation as to tbe value bas no tendency to exempt from Uability 
for négligence. It does not induee want of care. It exacts from tbe carrier 
the measure of care due to the value agreed on. The carrier is bound to re- 
spoud in that value for négligence. Tbe compensation for carriage is based 
on that value. Tbe shipper is estopped from siiying that the value is greater. 
The articles bave no greater value, for the purposes of tbe eontract o*' trans- 
portation, between ibe parties to tliat eontract. Tbe carrier must respond 
for négligence up to that value. It is just and reasonable that such a eon- 
tract, talrly entered into and where there is no deceit practiced on the ship- 
per. should be upbeld." Hart v Pennsylvauia liailroad Co., 112 U. S. 331- 
340, 5 Sup. Ct. 151, 28 L. Ed. 717. 
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The Kensington, supra. 

We are of the opinion that there was no error in Ihe refusai of the 
court to permit the plaintiff to offer testimony as to conversations with 
the ticket seller at New York or with the hôtel porter who checked the 
baggage at Ormond. If any prior représentations were made by the 
said ticket seller tending to vary or contradict the ordinary passenger's 
contract they were merged in the contract signed by plaintiff's agent. 
And there is nothing in the évidence which indicates that said hôtel 
porter proposed to make any agreement inconsistent with said written 
contract, or which shows that he would hâve had any authority to waive 
the spécifie agreement as to limitation of liability. In fact it appears 
from the testimony of the porter himself that his sole authoritv in the 
matter was under an agreement between the Florida East Coast Raflroad 
and the Ormond Hôtel, whereby the railroad company "gave the hotel 
the privilège of checking baggage of the guests from the hotel instead 
of at the railroad station" and that he as head porter had charge of such 
checks. 

It is, therefore, immaterial what conversations may hâve occurred 
between the plaintiff and said porter when she delivered said trunks to 
liim, because in no event was he authorized to make représentations or 
agreements which would be binding on any one except his principal, the 
railroad company, whose line extended between Ormond and Jackson^ 
ville. The complaint allèges that plaintiff delivered the property in 
question to the défendant at Jacksonville, and that it, for a valuable con- 
sidération, agreed to carry said property to New York, and that the 
damages resulted from the négligence of the défendant. Furthermore 
by the agreement on the ticket signed by plaintiff's agent, "It is mutual- 
ly agreed that the carrier in interest shall not be liable [under this con- 
tract] beyond their own line." Myrick v. Michigan Central R. R. Co., 
107 U. S. 102, 1 Sup. Ct. 425, 27 L. Ed. 325. 

In view of this conclusion, it is unnecessary to consider or discuss 
any of the other questions raised. 

The judgment is affirmed. 



KELLOGG V. MALONET et al. 

(Circuit Court of Appeals, Nintli Circuit. Marcli 11, 1907.) 

Judgment — Conclusiveness — Motion to Set Aside Summons. 

Wliere, in a proceeding to foreclose a tax lien, défendant, haying been 
Kerved by publication, appeared specially to move to quagb the summons 
because proper foundation for the issuance of a summons liad not becn 
laid and because the summons did not comply with the lawis of the state, 
which motion, after being heard, was denied, and défendant given flve 
clays in which to piead, which he failed to do, whereupon judgment was 
entered against him by default, such judgment was conclusive against de- 
fendant, who could not thereafter litigate the validity of such service in 
another court 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, f 1251.] 

In Error to the Circuit Court of the United States for the Western 
District of Washington. 
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The plaintiff in error was plaintiff in the court below In an action of ejeet- 
ment; tlie oomplaint alleging, among ottier tliings, that on and prior to Feb- 
ruary 29, 1904, the plaintiff and his then wife, Mary Tennessee Kellogg, were 
the owners as community property, seised in fee and in possession, and en- 
titled to the possession as community property, of the lots of land in coutro- 
versy, to wit, lots numbered 15 and 16, in block numbered 35, of Railroad ad- 
dition in Centralia, Lewis county, Wash. ; that while the plaintiff and hia 
then wife were such owners, and so seised and possessed and entitled to pos- 
session, of the lots, the défendants did on the day mentioued, without right 
or title, enter upon the property and eject the plaintiff and his then wife 
therefrom, and hâve ever since withheld the possession thereof from the 
plaintiff ; that on the 21st day of Oetober, 1904, the plaintiff's wife died, and 
that he bas since acquired ail of her interest in the lots. The défendants in 
errgr defended the action, claiming title to the property under and by virtue 
of a. tax deed, which the court below held to be valid. 

The facts of the case were agreed to by the respective parties, and are, 
in brief. as follows: From November 2, 1898, until the issuance to the county 
of Lewis, State of Washington, of the tax deed, the plaintiff was the owner 
in fee of the property. June 1, 1903, there were delinquent and unpaid state, 
county, school, and municipal taxes thereon, Including interest, penalty, and 
costs for the year 1897, In the aggregate amount of $196.29. On that day the 
county treasurer of the county of Lewis issued to the county a mènerai certif- 
icate of delinquency in book form against the real property within the coun- 
ty for gênerai state, community, school, and municipal taxes then delinquent 
and unpaid thereon, which certifieate included the property hère in question, 
and gave as the owner thereof the United States Savings & Loan Company. 
The certifieate of delinquency was, upon its issuance, flled in the office of the 
clerk of the superlor court of Lewis county by the treasurer of the county, 
and thereupon the treasnrer eommenced suit for the foreclosure of the tax 
lien, and published the summons issued in the case in a newsnaner of gênerai 
circulation in the county, as reouired by law. Due proof of publication of 
the summons was made and filed in the cause, after which the présent plain- 
tiff, Kellogg, moved the court to quash the summons, appearing speclally for 
that purpoee, upon the ground that "proper foundation for the issuance of a 
summons bas not been laid, and that said summons does not comply with the 
laws of the state of Washington in such cases made and provided." The 
motion, eoming on to he hcard, resulted In this order of the court: "It Is 
hereby ordered that said motion is hereby overruled. and J. A. Kellogg given 
five days to further plead. To which action of the court overruling said 
motion and holding said service sufflcient as to J. A. Kellogg, the saîd de^'end- 
ant, J. A. Kelloa-g. excepts, and his excention is hereby allowed." There- 
after the plaintiff in the foreclosure suit moved the court: "To enter the de- 
f^nilt of the owner of lots 15 and 16. block .35, Railroad addition to Centralia, 
Wa^h.. by reason of the failure of said owner or his attorney to niake answer 
to this action within the time preserilied by order of court and oral stipula- 
ti-n of pomipel extending the time nrescrihed by order of court, and to enter 
judfment herein as prayed for in the application for judgment." 

Notice that the foregoing motion for the entry of default would be called 
un ni) \o^-<">ibpr ;îO, 1903, at 10 o'clock a. m., was served on Kellogg's attorney 
November 27, 1003, and resulted in the making and entry of this order by the 
court on November 30th: "Geo. B. Rhodes, the attorney for J. A. Kellogg, the 
owner of lots 15 and 16 in block 35, Railroad addition to Centralia, Wash., 
having heretofore made and filed his motion to quash the summons herein 
issued, which motion was duly overruled by order of this court made and 
entered, and the said attorney on behalf of his said client was given 
five days further time in which to plead In this action, which time was aft- 
erwards extended to November 20, 1903, by oral stipulation between the at- 
torneys in this case, and the time within which the said Kellogg, the owner of 
said lots as aforesaid, had to answer in this action having exnired, and no 
answer having been made herein, it is therefore ordered that the default of 
the said J. A. Kellogg be, and the same is hereby, entered and established 
of record." And, proceeds the agreed statement of facts: "No person having 
appeared in said action to défend the same as to either of the tracts of land 
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described in saicl summons on November 30, 1003, a furtlicr ordor of dpfa\Tlt 
was made and entered against ail persons interested in ,said ImimIs, judgiiiciit 
was enterwi in tlie ordinaiy forni, foreclosing tlie gênerai certilicate of deliii- 
quency against ail the lands described in said summons and against each 
of the tracts herein described for the amount set opposite the descriptions 
tliereof in said summons, aud tlie saine was ordered by the court to be sold 
at public sale as provided by law in such case." 

The property in controversy was dnly offered for sale at pulilic auctiou 
under the deeree of tlie court and in pursuanee of law, and, there being no 
bidders, was struck off to the county of Lewis. A tax deed therefor was is- 
sued by the treasurer of the county. The county afterwards sold the property 
to the défendants in considération of $460, and executed to them a deed there- 
for. March 2, 1904, the défendants commeneed suit in the superior court of 
Lewis county, Wash., against J. A. Kellogg and otliers to quiet their alleged 
title to the property, in which suit summons was duly and regularly pub- 
lished, and, the défendants to that action having failed to appear therein, 
their default was entered, and on May 8, 1904, a deeree was entered therein 
for the plaintilïs (défendants hère). During ail of the tirae mentioned, and 
nntil her death, Kellogg and bis wife resided in the state of Tennessee, and 
prior to the défendants' entry no person was in actual occujiancy of the prop- 
erty. At tlie tiino of the commencement of the présent action the plaintifC 
was, and still is, a citizen of Tennessee, and the défendants citizens of the 
state of Washington. From 1897 to 1808, inclusive, the property was assess- 
ed upon the assessment roU of Lewis county in tlie name of the "U. S. S. and 
r.. Co.": from 1900 to 1901, inclusive, to "G. H. Ellsburg" ; and from 1902 
to 190.5, inclusive, to the plaintlff, Kellogg. At ail of the times mentioned 
there were, and now are, platted additions to the city of Centralla, Lewis 
county, Wash., of record in the office of the county audltor of the county, 
and entitled. respectively. "Second Rallroad Addition to Centralia." and 
"Third Rallroad Addition to Centralia." On or about February 26. 1904, the 
défendants herein, relying on the tax deed issued to them, took posses- 
sion of the property, and hâve since expended in improvements thereon 
and in payment of taxes upon the property the aggregate amount of $2.000 
or thereabouts. On or about .Tanuary 1, 1905, the plaintiff, who had suc- 
ceeded to ail of his wife's interest in the property, tendered the défendant 
$700, being the amount of the taxes, penalties, interest, and costs paid by 
them at the tax sale, which tender they refused. 

B. F. Hetiston and T. W. Hammond, for plaintiff in error. 
W. C. Sharpstein, for défendants in error. 

Before GILBERT, BOSS, and MORROW, Circuit Judges. 

ROSS, Circuit Jud.e, after stating the case as above, delivercd the 
opinion of the court. 

The point reUed upon by the plaintiff in error as ground for a rever- 
sai of the judgment of the court below is that the proceedings under 
the statute of the state of Washington, culminating in the tax deed un- 
der which the défendants in error hold and claim, were ail void. That. 
manifestly, dépends upon a proper interprétation of the statutes of that 
state ; and, inasmuch as the plaintiff in error appeared in the suit 
brought in the state court to enforce the alleged lien for taxes and mov- 
ed that court to quash the summons issued therein, for the reason that 
the proper foundation for the issuance of summons had not been laid, 
and that the summons itself did not comply with the laws of the state 
of Washington in such cases made and provided, he thereby invoked 
the judgment of the state court in respect to whether the foundation of 
the suit, to wit, the issuance of the certifîcate of delinquency, was in 
conformity with the provisions of the state statute, and whether the 
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summons aiso conformed to its rcquirements. The state court lield the 
affirmative of both propositions in denying the motion to quash, and, 
furthermore, granted the plaintiff in error time within vvhich to further 
plead in that cause, which time lie procured to be extended by stipu- 
lation entered into with the attorney for the plaintiff in the suit. The 
plaintiff in error, therefore, had bis day in court, and fuU opportunity 
not only to test the validity of the tax proceeding in the trial court of 
the state whose statutes are involved, but also by appeal to the Suprême 
Court of the state in the event of bis dissatisfaction with the décision 
of the trial court. That the plaintiff in error cannot again litigate the 
same question in another court is clear. See Dowell v. Applegate, 153 
U. S. 327, 14 Sup. Ct. 611, 38 L. Ed. 463 ; Sharon v. Hill (C. C.) 26 
Fed. 357, 722; White v. Fresno National Bank, 98 Cal. 166, 32 Pac. 
979 ; Baisley v. Baisley, 21 S. W. 29, 113 Mo. 544, 35 Am. St. Rep. 
726. 

The judgment is affinned. 



WEIGIIT V. GORMAN-WRIGIIT CO. et al. 

(Circuit Court of Appeals, Fourtli Circuit. Marcli 12, 1907.) 

No. 70O. 

1. Appeae — Reversal— Decree— Entey in Teial Court— Fuktiieb Appeai,. 

Wliere a decree was reversed, and tlie cause reuiauded, with directions 
to the trial court to dismisa the bill, wliereupon a decree conforming to 
the mandate was entered in the trial court, sucli decree was not reviewable 
on a further appeal ; the only relief being by pétition for rehearing in 
the appellate court flied within the terin at wliich tlie judgment was en- 
tered, unless by spécial leave granted during the term, as authorized by 
Court of Appeals, Rule 20 (31 C. C. A. clxvii, 90 Fed. lix). 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 2, Appeal and Er- 
ror, § 814.] 

2. Same — Decree por Costs. 

No appeal lies from a decree sespccting costs and expenses. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal and Er- 
ror, § 823.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia, at Richmond. 
See 134 Fed. 363. 

S. S. p. Patteson and H. A. Foushee, for appellant. 
Geo. A. Hanson, for appellees. 

Before PRITCHARD, Circuit Judge, and BRAWEEY and Mc- 
DOWEEL, District Judges. 

PRlTCIiARD, Circuit Judge. This was a suit instituted by appel- 
lant in the Circuit Court for the Eastern District of Virginia against 
the défendants, alleging that the plaintiff was a résident and citizen 'of 
New York at the time of the commencement of the suit ; that the de- 
fendant the Gorman-Wright Company was a corporation organized 
and existing under the laws of the state of Virginia ; that the défend- 
ant J. N. (jorman was a résident and citizen of the Eastern District 
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of Virginia; that the défendant J. N. Gorman, being indebted to tlie 
plaintiff in the sum of about $36,000, executed bis notes with personal 
security, and deposited as additional security 100 shares of the capital 
stock of the défendant the Gorman-Wright Company; that the notes 
were long past due and unpaid; that the said Gorman-Wright Com- 
pany was insolvent, its assets beinr^ mismanaged by J. N. Gorman, 
gênerai manager, secretary, and tr -urer of said company, who was 
also insolvent, and, among other things, demanding that a receiver of 
the défendant corporation be appointed. The Circuit Court appointed 
Chas. T. O'Ferrall temporary receiver, from which order an appeal was 
taken to this court, and on November 15, 1904, this court filed its 
opinion, and, in the concluding part, it was said : 

"If the question of jurlsdietion had not been raised by the appellant, It 
would hâve been the duty of this court to hâve denied its own jurisdiction on 
Its own motion, because the record before us clearly shows It. Reaching this 
conclusion, It becomes unnecessary for us to consider other matters raised by 
the assignments of error, and elaborately discussed by counsel. There is er- 
ror In the decree complalned of, and It wlll be reversed, and this case wlll be 
remanded vplth directions to the court below to dismIss the blU." 

The court, in its mandate of December 23, 1904, directed as follows : 

"On considération whereof, It is now hère ordered, adjudged, and decreed 
by this court that the decree of the said Circuit Court in this cause be, and 
the same is hereby, reversed, with costs; and this cause is remanded to the 
Circuit Court of the United States for the Eastern District of Virginia, at 
Bichmond, with directions to dismiss the blll." 

Counsel for appellees files a motion to dismiss, based upon the 
ground that an appeal did not lie from the decree sought to be reviewed, 
and insists that, inasmuch as the Circuit Court foUowed the mandate of 
this court in the préparation of the decree of which appellant complains, 
no appeal lies from a decree entered under such circumstances ; 
that the decree of the Circuit Court was the decree of this court as 
announced in its mandate when this case was hère on appeal; and 
that the proper remedy for appellant was by pétition to this court for 
a rehearing. Rule 39 of this court, is as follows : 

"A pétition for rehearing after judgment can be presented only at the term 
at which judgment is entered, unless by spécial leave granted during the term," 
etc. 31 C. C. A. clxvii, 90 Fed. llx. 

If there was error of law in the decree, as contended by appellant, 
such question could hâve only been considered by this court, and not by 
the lower court. The Circuit Court by its formai decree simply entered 
the decree of this court. Hence there was nothing which transpired 
in the court below from which an appeal would lie to this court. It 
would be unreasonable to hold that one would be entitled to an appeal 
from the action of the lower court in directing that a decree of this 
court be entered upon the records of that court. 

In the case of Southard et al. v. Russell, 16 How. 569, 14 L. Ed. 
1052, among other things, it is said : 

"As aiready stated, the decree sought to be set aside by this bill of revlew 
in the court below was entered In pursuance of the mandate of this court on 
appeal, in the original suit. It Is therefore the decree of this court, and not 
that primarily entered by the court below, that is sought to be Interfered with. 
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The better opinion ts tliat a bill of revlew wlll not lie at ail for errors of law 
alleged on tbe face of the decree after the judgment of the appellate court 
Thls may be corrected by a direct application to that court, which would 
amend, as a matter of course, aiiy error of tbe kind that might bave occurred 
In entering the decree." 

The following cases, are to the same effect: Bog-sjs v. Willard, 70 
m. 315, 23 Am. Rep. 77; Gillaspie v. Scott, 33 La. Ànn. 767; Jenkhis 
V. Guarantee Trust, etc., Co., 55 N. J. Eq. 798, 38 Atl. 695 ; Andersen 
V. Woodard, 47 S. C. 203, 24 S. E. 1037; Lowell v. Bail, 58 Tex. 
5G2 ; Southard v. Russell, 16 How. 547, 14 L. Ed. 1052. The case 
of Southard v. Russell, supra, is on ail fours with the case at bar, and 
is conclusive so far as this question is concerned. 

Under the rule of this court, to which référence has been made, ap- 
pellant had during the term at which the decree was entered in which to 
présent a motion for a rehearing, and, having failed to take advantage 
of this rule, the judgment of this court became final at the end of the 
term at which the same was entered. 

There is another reason why appellant is not entitled to invoke the 
jurisdiction of this court. It is well settled that in cases like the one 
under considération an appeal will not lie from a decree for costs. 
In the case of Elastic Fabrics Co. v. Smith, 100 U. S., 110, 25 L. Ed. 
547, Mr. Chief Justice Waite, in delivering the opinion of the court, 
said : 

"No appeàl lies from a mère decree respectlng costs and expenses." 

Also, in the case of Dubois v. Kirk, 158 U. S. 58-67, 15 Sup. Ct. 
739, 39 L. Ed. 895, Mr. Justice Brown, in delivering the opinion of the 
court, said : 

"As costs In egulty and admlralty cases are wlthln the discrétion of the 
court, we do not feel Inclined to reverise this decree In awardlng such costs 
to the plaintiff. This court held In several cases that an appeal does not lie 
from a decree for costs." 

Justice Story, in delivering the opinion of the court in the case of 
Ganter v. Insurance Co., 3 Pet. 318, 7 L. Ed. 688, said: 

"As to costs and expenses, we see no error In the allowance of them In the 
Circuit Court. They are not matters positively llmited by law, but allowed 
in the exercise of a sound discrétion of the court. AnU, besides, it may be 
addcd that no appeal lies from a decree respecting costs and expenses." 

Also the following cases sustain this view : Paper Bag Machine 
Co. Cases, 105 U. S. 766, 26 L. Ed. 959 ; Wood v. Weimar, 104 U. S. 
786, 26 L. Ed. 779 ; Russell v. Farley, 105 U. S. 433, 26 L. Ed. 1060. 

For the reasons hereinbefore stated, we find no error, and the decree 
appealed from is affirmed. 

McDOWELIy, District Judge. I concur in the conclusion reached, 
but not in the reasons assigned. 
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BROWN et al. v. MERCHANTS' MARINE INS. CO., Limited, et al. 

(Circuit Court of Appeals, Ninth Circuit. March 4, 1907.) 

No. 1,228. 

1. Insurance— Marine Policies— Insubable Inteeest— Subrogation oe In- 

BURER. 

Where insured had an insurable interest in property covered by, and 
was therefore entitled to recover on, certain marine policies on dis- 
bursement and for increased value, insured agaiust total loss only, war- 
ranted free Irom average and salvage charges, and containing a policy 
proof of interest clause, the insurers having paid as for a total loss were 
entitled to share wlth other insurers in the distribution of a tund re- 
covered as the resuit of a proceeding to ûx liability for the collision in 
■which the vessel insured was lost. 

[Ed. Note.— For cases in point, see Cent. EHg. vol. 28, Insurance, §| 
1504-1516.] 

2. Same— Recovert of Damages— Participation in Proceedings— Delat. 

Such insurers were not preeluded from participation by mère delay 
In paying the loss under their policies, nor by their refusai to participate 
in the proeeedings to recover damages from the owners of the vessel 
liable for the collision. 

3. Same— Subrogation Between Insurers. 

Subrogation as between insurers results by opération of law from the 
mère faet of payment of the loss, and does not dépend on the voluntary 
act of the assured. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 28, Insurance, §§ 
1504-1516.] 

4. Same. 

In an action by one Insurance company against the others Interested 
!n a loss on a vessel to share in the amount received In an action for 
the injuries received by the vessel, it was no ground for discrimination 
against the intervener that the policies which they issued covered dis- 
bursements. 

Appeal from the District Court of the United States for the Western 
District of Washington. 
See 144 Fed. 85. 

The appellant Is the assignée of certain Insurance companies which had 
insured the City of Kingston, an American vessel, against ail rislcs. under 
separate policies. In each of which the vessel was valued at $75,000. The appel- 
lees issued to the owners of the City of Kingston two policies aggregating 
?12,200 on dlsbursement "iil/or Increase value Insured against total loss 
only, warranted free from ail average and salvage charges, and containing 
the policy proof of Interest clause. In addition to thèse the St Paul Pire & 
Marine Insurance Company had insured the vessel in the sum of $4,800 
against total loss only, no valuatlon being inserted in the policy. Ali of the 
policies were for one year, beginning August 28, 18!>8, and ending August 29, 
1899. On Aprll 23, 1899, the City of Kingston came into collision with the 
steamer Glenogle in Tacoma Harbor and was sunk. The Glenogle was 
also damaged by the collision. The net value of the wreckage saved 
from the City of Kingston was about $1,500. Ail the underwriters rep- 
resented by the appellant, together wlth the St. Paul Fire & Marine In- 
surance Company, paid a total loss. At the request of the underwriters, 
which are represented by the appellant herein, the owuer of the City of 
Kingston took proeeedings In the court below to recover damages for the 
loss of that vessel from the owners of the Glenogle. The latter made a 
counterclaim for injuries sustained by their vessel in the collision. On the 
hearing the District Court (The Glenogle, 122 Fed. 503) found that the ac- 
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tuai vîiliie of the City of Kingston was $140.000, and tliat both vessels were 
in fault, and decreed that tho aggregate damages to botli be divided equally 
Itetweeii tlie parties to tlie suit. ïlie resuit was tliat $67,472.96 was paid into 
tlie registry of tlie court for tlie owners of tlie City of Kiugston. On October 
20, 1903, the District Court decreed the payinent of costs, disbursoments, and 
expansés in the litigation, leaving in the registry of the court $47,420.07, which 
was held for disbursement to the insurance companles entitled to receive 
the same. On Deceniber 29, 1003, the appellees intervened, alleging that they 
liad paid a total loss and that they were entitled to share pro rata with the 
other miderwriters in the fund in court. In February, 1904, the District Coui-t 
onlered the payraent to the said insurance conipanies, otlier thau the appel- 
lees herein, of ail the funds then in the court, save the sum of $4,132.92, and 
subsequently, under the order of the court, that sum was paid to the appel- 
lees herein. 

Ira Bronson, D. B. Trefethen, and Milton Andros, for appellants. 
B. S. Grossciip (L. S. B. Sawyer, of counsel), for appellees. 
Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Jtidge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The appellant contends that his assignors, having insured the City 
of Kingston in the ,sum of $75,000 in policies which established her 
value at that sum, and having paid the fuU amount thereof on her loss, 
became entitled to be subrogated to that amount as to ail damages 
awarded the owner of the City of Kingston, and that the appellees, who 
had issued wager policies, were not entitled to share in that fund. 

It is true that the policies which were issued by the appellant are 
in form what are known as "wager policies." Each contains the pro- 
vision that the policy shall be "proof of interest," and therefore by 
its terms dispenses with proof of interest in the insured in case of loss. 
Such a provision in the policy iraplies that the contract is not one of 
indemnity, but that it is a wager, in which the insured need hâve no 
interest in anything insured, and consequently need hâve nothing at 
risk. Arnould on Marine Insurance (Tth Ed.) § 9. 

By the law as it was administered in England prior to the act of 19 
Geo. II, c. 37, such a wager policy was deemed a valid contract of 
insurance, but by the terms of that act it was provided that ail such 
insurance on British vessels or cargoes therein carried shouid be void. 
That statute was held not to afifect insurance policies taken ont in 
England on foreign sliips or cargoes. Thellusson v. Fletcher, 1 Doug. 
15. But in the LTnited States it is held that, while a wager policy on 
property in which the insured bas no interest is void as against pub- 
lic policy, the provision in the policy that that instrument shall be 
proof of interest does not render the policy void if the insured in 
fact had an insurable interest, and that such policies are to be deemed 
policies on interest if the contracting parties so understood and agreed. 
Said Judge Story in Alsop v. Commercial Insurance Company, 1 Sumn. 
451, Fed. Cas. No. 2G2 : 

"There is this différence between policies in America and policies In Eng- 
land containing stipulations lilîe those in tlie présent policy, 'interest or no 
interest,' or 'without farther proof of interest than tlie policy,' that In the 
latter countrj', such policies being prohibited as wager policies, the insertion 
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of tlie prohibited v/ords in tbo policy is proof de facto tlmt thcy are more 
wagers; whereas in America wucb polieies are not treattxl as iiecessarily 
purporting to be wager polieies, but tîiat they are decmed polieies on interest, 
if the parties so understood and agreed. So it was beld in Aniory v. Gil- 
man, 2 Mass. 1, and in Clendining v. Church, 3 Gaines (X. Y.) 141. Prima 
facie they so import; but the implication may be rebutted by proofs of ad- 
missions." 

See, also, New York & Cuba M. S. S. Co. v. Royal Exchange As- 
surance (D. C.) 145 Fed. 713. 

The assurée! in the polieies issued by the appellees was in fact the 
owner of the property insured, and could undoubtedly hâve recovered 
on the polieies. Such being the case, we are unable to discover any 
recognized principle of law or equity on which it should be held that 
the appellees are not entitled to rank equally with the other under- 
writers in the distribution of the fund in court. No ground for dis- 
crimination against the appellees can be found in the fact that the 
polieies which they issued covered "disbursements." The object of 
Insurance on disbursements is to insure the shipowner the recovery of 
additional sums beyond the amount covered by bis Insurance on ship . 
and freight, and it is made against total loss only. Arnould, Marine 
Ins. § 247. In International Navigation Company v. Atlantic Mutual 
Ins. Co. (D. C.) 100 Fed. 304, Judge Brown said that polieies on dis- 
bursements are in very common use, and "are designed to cover a 
variety of interests not covered by polieies in the ordinary form, in- 
cluding moneys which hâve gone into the construction of the hull and 
equipment and sunk in dépréciation. * * * 'Disbursement' poli- 
eies are often issued where the hull is fully covered by other polieies." 
And, since the appellees couîd, as we bave seen, hâve been compelled 
to pay the loss under their polieies, they are not, as suggested by the 
appellant, mère volunteers in paying the same and therefore to be denied 
the right of subrogation. Nor do we see that their delay in paying 
or their refusai to participate in the proceedings to recover damages 
from the owners of the Glenogle should be held to be ground for ex- 
cluding them from participation in the fund. Subrogation results by 
opération of law from the mère act of the payment of the loss, and does 
not dépend on the voluntary act of the assured. Phœnix Ins. Co. v. 
Erie Transportation Co., 117 U. S. 312, 6 Sup. Ct. 750, 29 L. Ed. 
873 ; St. Louis, etc., Railway v. Commercial Ins. Co., 139 U. S. 223. 
235, 11 Sup. Ct. 554, 35 h. Ed. 154. In The Livingstone, 130 Fed. 
746, 65 C. C. A. 610, the amount in controversy was recovered by the 
imaided effort of the owners, and against the active opposition of the 
intervening underwriters. It was held, notwithstanding this fact, that 
the interveners were entitled to subrogation. We find the gênerai 
doctrine applicable to this case in Arnould, Marine Ins. § 1215, vvhere 
it is said: 

"Upon abandonment each of the underwriters participâtes in the beneflts 
of the transfer by sliaring in the proceeds of the salvuge according to tiie 
proportion which the amount of his subscription bears to the wholo value of 
the thing insured, and this w-ithout regard to the date of the diiïerent sub- 
scriptions, or the priority of the polieies, if more than one." 

We find no error in the decree of the District Court. It is accord- 
ingly affirmed. 
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CÎOLLIN COUNTY NAT. BANK OF McKINNET, TEX., v. HUGHES.* 

(Circuit Court of Appeals, Elghtli Circuit Marcli 26, 1907.) 

No. 2,511. 

1. Courts— United States Courts— Jubi8diotion—Pow:ebs or State IjEgisla- 

TUKES. 

The .lurisdirtion of a fédéral court over the subject-matter of and the 
pariiis to a judgment Inchides the power to enforce it, continues until it 
Is satislied, and may not be destroyed or impaired by tJie législation of tlie 
States. 

2. Judgment— Revivai/— SciRE Facias— Nature of Pboceeding. 

A proceeding by scire facias to revive a personal judgment !s a mère 
continuance of the action whieh resulted in the judgment, a supplemen- 
tary remedy to aid in the collection of the debt. It is not an original or 
an indépendant suit or proceeding. 

fKd. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, { 
1013.] 

3. Courts- United States Courts— .Turtsdiotion-Scirb Facias to Revivk 

Judgment— Adoption of Practice of State Coubts. 

The power to issue writs of scire facias to revive Judgments granted to 
the national courts by the fourteenth section of the judieiary act of 
1789 (Act Sept. 24, 1789, c 20, 1 Stat. 81) inciudes the power to prescribe 
the metiiods of tlieir service and to cause them to be served elther within 
or without the districts in whieh the courts sit. 

VVhile the national courts may follow the methods of service prescrlbed 
by the states for similar writs issued by the state courts, the national 
courts are not restricted to those methods, but may prescribe their own 
ways and cause them to be followed accordlng to the course of the common 
law. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 917.] 

4. Writ or Error— Décisions Reviewable— Final Décision — Quashino 

Service of Writ of Scire Facias. 

An order which quashes the service of a writ of scire facias by pub- 
lication, without determining that the writ may not be otherwise served, 
and without dismissing the action, Is not a final décision, and is not re- 
viewable by writ of error. 

fFxl. Note. — For cases in point, see Cent. Dlg. vol. 2, Appeal and EIrror, 
{ 4G4.] 

5. Same— Form of Eemedt— Existence of Remedt bt Mandamus. 

A writ of mandamus is, and a writ of error is not, the proper remedy 
for the refusai of a Circuit Court to prescribe the method and direct the 
service of a writ of scire facias and also for Its refusai after sufflcient 
service to take jurisdictlon of and to décide the issues presented by the 
writ. 

( Ed. Note. — For cases In point, see Cent Dig. vol. 2, Appeal and Error, 
S 34.] 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

On motion to dismiss writ of error. 

Clayton C. Dorsey and W. V. Hodges, for the motion.' 
Clinton Reed and Samuel S. I<arge, opposed. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges.^ 

•For opinion on rehearing, see 155 Fed. 389, 
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SANBORN, Circuit Judge. This is a motion to dismiss a writ of 
error which cliallenges an order of tlie Circuit Court that quashed the 
service by publication of a writ of scire facias to revive a judgment. 
The motion is made on the grounds that the order was not a final 
décision, that this court has no jurisdiction to review it, and that the 
citation in this court was not properly served. 

On June 36, 1891, a judgment was rendered in the United States 
Circuit Court for the District of Colorado in favor of the Collin 
County National Bank of McKinney, Tex., and against J. A. Hughes, 
for $6,050. On December 16, 1905, the bank iiled a pétition, and 
on December 19, 1905, the court issued a scire facias to revive that 
judgment. On December 30, 1905, the marshal made a return that 
the défendant Hughes could not be found in the district of Colorado, 
on the 8th day of January, 1906, an afïidavit was filed to the efïect that 
Hughes resided in the state of Texas, and that his post office address 
was at Dallas in that state, and the court ordered that the writ of scire 
facias should be served upon him by a publication thereof in a Denver 
newspaper. The publication was made, and thereafter the attorneys 
for Hughes appeared specially for that purpose and moved the court 
to quash the service of the writ, and the court granted their motion. 

The United States Circuit Court below had full jurisdiction of 
the subject-matter of, and of the parties to, the original judgment, and 
therefore it had plenary power to enforce it. "Process subséquent to 
judgment is as essential to jurisdiction as process antécédent to judg- 
ment, else the judicial power would be incomplète and entirely inadé- 
quate to the purposes for which it was conferred bv the Constitution." 
Riggs v. Johnson County, 6 Wall. (U. S.) 166, 187, 18 L. Ed. 768. 
"The jurisdiction of a court is not exhausted by the rendition of its 
judgment, but continues until the judgment shall be satisfied." Way- 
man v. Southard, 10 Wheat. (U, S.) 1, 22, 6 L. Ed. 253. The fact 
that the statutes of the state of Colorado hâve or hâve not provided 
a method for the enforcement of such a judgment cannot limit or im- 
pair this power. The jurisdiction of a national court over a con- 
troversy once lawfully acquired includes the power to enforce its 
judgment or decree, and this power may not be destroyed or restrained 
by the législation, or the lack of législation of the states, because it is 
granted by the Constitution and the acts of Congress, which are the 
suprême law of the land. Barber Asphalt Pav. Co. v. Morris, 133 
Fed. 945, 949, 66 C. C. A. 55, 59, 67 L. R. A. 761 ; Brun v. Mann 
(C. C. A.) 151 Fed. 145; Chicot Co. v. Sherwood, 148 U. S. 529, 
533, 534, 13 Sup. Ct. 695, 37 L. Ed. 546. 

A proceeding by scire facias to revive a personal judgment is a 
mère continuance of the suit in which the judgment was rendered. 
It is a supplementary remedy to aid in the recovery of the debt evi- 
denced by the judgment. It is not an original or an independent suit 
or proceeding. Lafayette Co. v. Wonderly, 92 Fed. 313, 314, 34 C. 
C. A. 360, 361 ; U. S. v. Pavne, 147 U. S. 687, 690, 13 Sup. Ct. 442, 
37 L. Ed. 333 ; Adams v. Savage, 3 Salk. 331, 2 Bac. Abr. 598 ; Mc- 
Gill V. Perrigo, 9 Johns. (N. Y.) 259; Humphreys v. Lundy, 37 Mo. 
330, 323. 
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The authority of the Circuit Courts of the United States to issue, 
and ex necessitate to serve, writs of scire facias was conferred upon 
them by section 14 of the judiciarv act of 1789. Act Sept. 34, 1789, 
c. 20, IStat. 81; Rev. St. § 716 [U. S. Comp. St. 1901, p. 580]. 
And while thèse courts may follow the methods of issue and of service 
subsequently provided for the state courts by their Législatures, just 
as they may enforce any rights sucli Législatures may grant and ad- 
minister any remédies they may provide, they are not restricted to 
those methods, but may issue and serve their writs rccording to the 
course of the common law. U. S. v. Insley, 54 Fed. 221, 223, 4 C. 
C. A. 296, 298. The défendant in this action is still within the juris- 
diction of the Circuit Court. This is a proceeding to enforce the 
judgment vidiich that court rendered against liim. If the statutes of 
Colorado hâve failed to provide any adéquate method of giving notice 
of this writ to the défendant, Huglies, the Circuit Court bas ample 
povver by its ovvn order to prescnbe such a method and to direct the 
service to be niade accordingly. The only essential requisite is that it 
shall be such service as will with reasonable probability give the de- 
fendant notice of the writ and of the return day. The defendr t can- 
not escape the jurisdiction of the court below by withdrawing bis per- 
son from the district in which that court sits. If service of the writ 
by publication is insufhcient to give the défendant reasonable notice 
of it, a question upon which no opinion is expressed, personal service 
of it upon him in the state of Texas or wherever he may be found, 
or service upon a person of suitable âge and disci-etion living in bis 
résidence in the state of Texas, if he cannot be found, may be pre- 
scribed by the court below. Comstock, Adm'r, v. Holbrook, 16 Gray 
(Mass.) 111, 113; Battey, Exécuter, v. Holbrook, 11 Gray (Mass.) 
212; Adams v. Rowe, 11 Me. 89, 97, 25 Am. Dec. 260; Minnesota, 
etc., Co. V. St. Paul, etc., Co., 2 Wall. (U. S.) 609, 033, 17 L. Ed. 
880; Oglesby V. Attrill (C. C.) 14 Fed. 214, 215. 

If a Circuit Court upon a proper application refuses to prescribe 
the method and direct the service of a scire facias, or if after suffi- 
cient service of it the court quashes the service and déclines to take 
jurisdiction and décide the issues it présents, the remedy of the party 
aggrieved is a writ of mandamus, and not a writ of error. Ex parte 
Schollenberger, 96 U. S. 369, 24 L. Ed. 853 ; In re Grosmayer, 177 
U. S. 48, 20 Sup. Ct. 535, 44 L. Ed. 665 ; Barber Asphalt Pav. Co. v. 
Morris, 132 Fed. 945, 953-957, 66 C. C. A. 55, 03-67. 

The jurisdiction of this court upon a writ of error is limited to the 
review of a final décision of the court below. Act Mardi 3, 1891, 
c. 517, § 6, 20 Stat. 828; Supp. Rev. St. p. 903, § [U. S. Comp. 
St. 1901, p. 549]. An order, judgment, or decree which leaves the 
rights of the parties affected by it undetermined and open to further 
litigation in the same suit is not a final décision. Standley v. Roberts, 
8 C. C. A. 305, 308, 59 Fed. 836, 839. The order which quashed the 
service of the writ of scire facias vi'as not a final décision, because it did 
not discharge the writ or détermine that it could not be legally served 
or refuse to clirect its service, but determined only that the particular 
service already made was insufficient. If so, the action was still pend- 
ing, the rights of the parties were undetermined therein, and it was the 
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duty of tlie Circuit Court to prescribe a suitable metliod of service and 
to direct it to be made, a duty which, if not ah"eady performed, wiU 
undoubtedly be speedily discharged upon a proper application. L. E. 
WatermanCo. v. Parker l'en Ce, 107 Fed. 141, 142, 4G C. C. A. 203, 
204. As the order which quashed the writ was not a final décision, 
it is not reviewable in this court, and the motion to dismiss the writ 
must be granted for that reason. 

This conclusion renders our considération of the other grounds 
of the motion unnecessary, and the writ of error is dismissed. 



CRYDER V. CHICAGO, R. I. & P. RY. CO. 

(Circuit Court of Appeals, Eiglitli Circuit. Jlarch 19, 1007.) 

No. 2,440. 

1. Master and Servant— Latent Defects— F.uluke to Dtscover and Remove 

XoT Neci.igence of Mastek. 

Tlie failure of a master or of his inspectors to discover and remove la- 
tent defects, which the exercise of ordinary care would not discover, in 
the place, articles, or machinery with vi'hich his servant works, is not nég- 
ligence on their part, because the discovery and removal of such defects 
falls beyond the limits of their duty to exercise reasonable care. 

[Ed. jN'ote. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 233, 237.] 

2. Same— Servant Assujees Risk. 

The servant assumes the risk of the latent defects in the place, articles, 
and machinery with which he works, which the ordinarj' care of the mas- 
ter to make and keep the i)lace, articles, and machinery reasonably safe 
fails to discover and remove. 

[1*1. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 551, 552.] 

3. Same— -Négligence— Proof of Injuey by Négligence or by Some Other 

Cause Insufficient. 

Evidence in actions for négligence that the injury was eaused by the de- 
fendant's want of reasonable care, or by a latent defect, or by some other 
thing for which he is not responsible, is insufficient, because the burden is 
on the plaintiff to show that the injury resulted directly from the négli- 
gence of the défendant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 897, 959.] 

4. Same—Negligence — Latent Defects — Facts — Conclusion. 

A conductor was descending a ladder on the end of one of the cars of 
his nioving train, when one end of one of the rounds gave way, and he fell 
and was injured. The car had been cornered, and this was one of flve of 
the six rounds of the ladder which had been bent. The défendant had ]U'o- 
virlcd inspectors to examine this and other cars at tUe station at which the 
conductor took this train and to cause defects in tliem to lie r(,"medied. 
After the accident one end of tlie wood screw which fast(!ucd the round 
which gave way was found newiy broken at a i)oint from an iucli to an 
inch ami a half within the wotJd of the car. 

/IcUl, there was no substantial évidence bore of négligence of the de- 
fendant or of its inspectors. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

152 F.~-27 
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W. S. Roark (Lee Monroe and W. F. Schoch, on the brief), for 
plaintiff in error. 

Paul E. Walker (M. A. Low, on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiff was a conductor in the 
employment of the défendant, a railroad company. About midnight 
on July 5, 1903, he took his train at Horton, in the state of Kansas. 
After he had passed two or three stations he went forward on the 
top of the train until he came to a furniture car. He then attempted 
to descend on a ladder made of iron rounds about three-quarters of 
an inch in diameter fastened to the end of this car by wood screws, 
and, as he placed his hand or f oot upon one of them, one end of it 
gave way, he fell, and was injured by the moving train. The com- 
pany had furnislied inspectors at Horton whose duty it was to examine 
this and other cars before they were delivered to the conductors and 
to use reasonable care to cause those found dangerously defective to 
be repaired. The furniture car had been cornered, and five of the six 
rounds of the ladder from which the plaintiff fell had been bent. 
After the accident one end of one of the rounds of the ladder was 
found to be loose and hanging by the other end. In the loose end 
of this round was one end of a wood screw, which had fastened it to 
the car, newly broken. This screw was about four inches long, and 
it had broken from an inch to an inch and a half within the wood 
of the car. Upon this state of facts the court sustained a demurrer 
to the évidence, and this ruling is challenged by the writ. 

When one brings an action for damages on account of the négli- 
gence of the défendant, he assumes the burden of proving that the 
défendant was guilty of some breach of duty which caused the injury. 
The primary légal presumption in such a case is that the défendant 
and ail who were charged with the performance of any part of his 
duty as a master bave properly discharged their respective duties; 
that the défendant bas exercised reasonable care to provide ordinarily 
safe cars, engines, and rails, and to furnish compétent inspectors to 
examine and keep them in a reasonably safe condition ; and that thèse 
inspectors bave properly discharged their duty. 

The breach of duty upon which the plaintiff relied in tbis case was 
the alleged failure of the inspectors at Horton to carefully examine 
and by that examination to discover, and cause a remedy of the de- 
fects in the screw, the break of which caused the accident. But the 
limit of the duty of the inspectors was to exercise ordinary care to 
examine the car and to remedy the defect, to exercise that degree of 
care which ordinarily prudent inspectors commonly use under like 
circumstances. Grand Trunk R. Co. v. Ives, 144 U. S. 408, 411, 
416, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Southern Pacific Co. v. Hetzer, 
68 C. C. A. 26, 35, 135 Fed. 372, 281, 1 L. R. A. (N. S.) 288. The 
only évidence to overcome the légal presumption that they discharged 
this duty is the fact that the car had been cornered, and five of the 
rounds of the ladder had been bent, the fact that the screw broke, 
and the accident itself. But four of the five bent rounds held fast, 
so that their crooked condition constituted no notice or évidence to the 
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înspectors tliat the screw in question was broken or that it would break. 

À new fracture of the screw occurred an inch or an inch and a half 
within the wood of the car. But this fact fails to overcome the pre- 
sumption that the inspectors discharged their duty, because the weak- 
ness of this screw may hâve been a latent defect which a reasonably 
careful inspection of the car would not hâve disclosed, and the servant 
assumes the risk of such defects. 

The plaintiff was injured by the break of the screw. But the facts 
that the screw gave way, and that the plaintiff was thereby injured, 
are insufficient to establish the négligence of the inspectors or of the 
défendant, because they do not show whether the in jury was caused 
by négligence in inspection or by a latent defect, and proof that it was 
caused by the former, and not by the latter, was indispensable to 
overcome the presumption that the inspectors exercised reasonable 
care to examine the cars. The doctrine res ipsa loquitur is inap- 
plicable to cases between master and servant brought to recover dam- 
ages for négligence. Patton v. Texas & Pac. R. Co., 179 U. S. 658, 
663, 21 Sup. et. 275, 45 L. Ed. 361; Chicago & N. W. Ry. Co. v. O'- 
Brien, 67 C. C. A. 421, 424, 426, 132 Fed. 593, 596, 598 ; Northern 
Pac. R. Co. v. Dixon, 139 ,Fed. 737, 740, 71 C. C. A. 555, 558. 

The servant assumes the ordinary risks and dangers of his em- 
ployment which are known to him and those which would be obvious 
to one of ordinary prudence in similar circumstances. One of thèse 
risks is that which arises from latent defects, which the ordinary care 
of the master may not discover, in the place, articles, and machinery 
with which the servant works. The failure of the master to find and 
remove such latent defects, which ordinary care is unable to discover, 
constitutes no négligence on his part, because the limit of his duty is 
to exercise reasonable care, and the discovery and repair of such de- 
fects falls without that limit. Illinois Cent. R. Co. v. Coughlin, 132 
Fed. 801, 802, 65 C. C. A. 101, 102; Hodges v. Kimball, 104 Fed. 
745, 753, 44 C. C. A. 193, 201; Killman v. Robert Palmer & Son, 
etc., Ry. Co., 42 C. C. A. 281, 102 Fed. 224 ; Carruthers v. C. R. I. 
& P. Ry. Co., 55 Kan. 600, 605, 40 Pac. 915; Allen v. Union Pac. 
R. Co., 26 Pac. 297, 298, 7 Utah, 239 ; Atchison, T. & S. F. R. Co. v. 
Wagner, 33 Kan. 660, 666, 7 Pac. 204. 

There was no substantial évidence that the injury involved in this 
case was caused by any négligence of the défendant, and the court be- 
low properly directed a judgment in its favor. 

No opinion is expressed upon the other alleged errors assigned, 
because, if the rulings challenged were erroneous, it is clear beyond 
doubt that no préjudice resulted or could hâve resulted to the plaintiiï 
on their account. He could not hâve recovered if thèse rulings had 
been otherwise, for he was permitted to introduce ail the évidence of 
causal négligence which he offered, it was insufficient to establish the 
liability of the défendant, and without proof of that liability he could 
not hâve secured a judgment in any event. Smiley v. Barker, 83 
Fed. 684, 687, 28 C. C. A. 9, 12; Bank of tiavelock v. Western 
Union Tel. Co., 141 Fed. 522, 527, 72 C. C. A. 580, 585, 4 I^. R. A. 
(N. S.) 181. 

The judgment below is affirmed. 
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HALL V. ONITBD STATES. 

(Circ-uit Court of Appeals, Sixth Circuit. March 5, 1007.) 

No. 1,509. 

PosT Office— Usixo Matls to Defeaud— Indiotment. 

The provision of Kev. St. § 5-180 [U. S. Comp. St. 1901, p. 3G9G1, relatin,? 
to the use of tlie mails to defraud, that an indictment may cliarge of- 
fenses to the auniber of three when conimitted witbin the same six calen- 
dar montlis, but the court tliereupon shîvU give a single sentence, does not 
render an indictment bad bet-ause offenses not comniitted within the 
same six ealeudar months are joined therein, but the otïenses in such case 
are separate and distinct, and punishable as such. 

[Ed. Note. — Nonmailable matter relnting to frauds and counterfeiting, 
see note to Timmons v. United States, 30 0. O. A. 86.] 

In Error to the District Court of the United States for the Southern 
District of Ohio. 

Joseph S. Graydon, for plaintiff in error. 

Sherman T. McPherson and Thomas H. Darby, for the United 
States. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. The plai;itiff in error was indicted 
under section 5480 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3696]. The indictment contained three counts, each charging the 
défendant below with placing a letter in the post office at Cincinnati, 
Ohio, in furtherance of a scheme to defraud. The letters were charged 
to hâve been placed in the post office, the first on September 7, 1903, 
the second on October 32, 1903, and the third on April 9, 1904. It 
will be perceived that the first letter deposited September 7, 1903, was 
not mailed within the same six calendar months, as the second and 
third letters were. 

The défendant demurred generally to the indictment, urging upon 
the argument that the indictiiient did not show a scheme to defraud. 
The demurrer was overruled, and the case went to the jury, which re- 
turned a verdict of not guilty as charged in the first count, and guilty 
as charged in the remaining counts. Upon the argument of the mo- 
tion for a new trial, the point was first made that it appeared from 
the indictment that the offenses joined were not ail committed within 
the same six calendar months. The court below took the view that 
the provision of section 5480, limiting the joinder of offenses to the 
number of three when committed within the same six calendar months, 
is not a part of the description of the oflfenses created by the section, 
but relates only to procédure (U. S. v. Nye [C. C] 4 Fed. 889), and 
the misjoinder complained of was an irregularity which the défend- 
ant might hâve waived, and which he did waive, by bis plea of not 
guilty and the submission of the cause to the jury. Commonwealth 
V. Holmes, 119 Mass. 198. The défendant was not in any wise 
prejudiced by the misjoinder, for, the jury having found that he was 
not guilty as charged in the first count, their considération of that 
question would not prejudicially afîect their action upon the other 
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two counts, nor could it enter into the considération of the court in 
pronouncing the sentence. 

We are disposed to agrée with the court below in the view that, if 
any irregularity by way of misjoinder existed in the indictment as it 
stood, such irregularity could hâve been waived by a failure to point 
out the defect in time. But we are not satisfied that it did exist. The 
provisions of section 5480, regulating the joinder of offenses against 
the post-office establishment for trial, were carefully considered in the 
case of In re Henry, 123 U. S. 373, 8 Sup. Ct. 142, 31 L. Ed. 174. 
Although Henry, the petitioner, was convicted under an indictment 
charging three separate and distinct offenses, ail alleged to hâve been 
committed within the same six calendar months, nevertheless he was 
further indicted and convicted of three other offenses committed with- 
in the same six calendar months, and was sentenced to a further term, 
beginning at the end of that imposed under the first indictment. "We 
hâve carefully considered the argument submitted by counsel on be- 
half of the petitioner," said Mr. Chief Justice Waite (page 374 of 123 
U. S., page 142 of 8 Sup. Ct. [31 L. Ed. 174]), "but are unable to 
agrée with him in opinion that there can be but one punishment for 
ail the offenses committed by a person under this statute within any 
one period of six calendar months." Again (page 375 of 123 U. S., 
page 143 of 8 Sup. Ct. [31 L,. Ed. 174]): 

"Under the présent statute three separate offenses, œminitted in the same 
six months, may be joined, but not more; and wheu joined there is to be a 
single sentence for ail. That is the scope and meauing of the provision, and 
there is nothing whatever in it to indieate an intention to make a single con- 
tinuons offense, and punishable only as such, out of what, without it, would 
liave been several distinct offenses, each complète in itself." 

In other words, construing the act as indicated, the limitation re- 
sulting from the failure to include the offense committed on Sep- 
tember 7, 1903, within the six calendar months covered by the offenses 
committed October 22, 1903, and April 9, 1904, was to place the of- 
fense of September 7, 1903, outside the category of offenses which 
could be severally joined in one indictment, and for which the court 
could give a single sentence. But it did not resuit from this that the 
défendant gained immunity from punishment for this offense. He 
could still be indicted and convicted, but it would be for a separate 
and distinct offense not covered by the sentence imposed for the 
offenses included within the period of six calendar months. The 
resuit is illustrated in the case of In re De Bara, 179 U. S. 316, 21 Sup. 
Ct. 110, 45 E. Ed. 207. In that case a number of indictments and a 
number of counts under each were Consolidated and tried together. 
There was one conviction and one sentence, which was in excess of 
that prescribed for one offense. The Suprême Court, following the 
rule laid down in Re Henry, 123 U. S. 372, 8 Sup. Ct. 142, 31 L. Ed. 
174, sustained the sentence imposed, although in excess of the maxi- 
mum; in other words, it sustained a number of separate convictions 
sufficient to justify the imposition of the sentence in excess of the 
maximum, which in the discrétion of the court was in:posed. Dur- 
land V. U. S., 161 U. S. 306, 316, 16 Sup. Ct. 508, 40 T. Ed. 709; U. 
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S. V. Nye (C. C.) 4 Ped. 888; Howard v. U. S., 75 Fed. 986, 996, 31 
C. C. A. 586, 34 L. R. A. 509. 
The judgment is affirmed. 



In re ADLER. 

(Circuit Court o( Appeals, Second Circuit March 5, 1907.) 

No. 165. 

1. BANKBXJPToy— Stàt of Action Against Bankeupt. 

On an application to a district court in banliruptcy to stay an action 
against a banltrupt, or to vacate such a stay, the court is not required to 
enter into an investigation dehors the pleadings in such action to ascertain 
its nature. 

2. Same— Debts Released bt Dtsciiaege — Misappbopiiiation bt Agent. 

An action at law to rtcover a money judgment for a sum which the 
complaint allèges the défendant received as factor and agent of the plain- 
tift' for t£iè sale of goods, under a contraet by which he vvas to bill the 
goods in his own name, collect the proceeds, and forthwith pay ovér the 
identical money so received to plaintifl', and which it is further alleged he 
misapproprlated to his own use, is not one to recover a debt created by the 
defendant's fraud or mlsappropriation while acting in a flduciary cnpacity. 
within the meaning of Bankr. Act July 1, 1898, c. 541, § 17a (4), 30 Stat. 
550 [U. S. Comp. St. 1901, p. 3428]; and on the bauliruptcy of the dé- 
fendant such action may properly be stayed by the court of baulsruptey. 

Wallace, Circuit Judge, dissentlng. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bankruptcy. 

On pétition to review an order of the District Court for the Southern 
District of New York denying a motion of the Manhattan Oil Company 
to vacate and modify an order of said court, dated May 1, 1906, in 
so far as it stays the said oil company from proceeding to prosecute 
its action pending against said bankrupt in the Suprême Court of the 
State of New York. 

H. M. Johnsson and Black, O'cott, Gruber & Bonynge, for petitioner. 

I. L. Ernst and Olcott, Gruber, Bonynge & McManus, for respondent. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. The character of the action in the state 
court must be determined by the pleadings. The complaint allèges: 
That in February, 1904, the plaintifï, the Manhattan Oil Company, 
entered into an agreement with the défendant, the bankrupt, whereby 
he became the factor and agent of the plaintiff for the sale of its oil 
to the Johns-Manville Company. That the bills were to be made out 
in the name of the défendant as seller, but upon the receipt of payment 
he should forthwith pay over to the plaintiff the ident'cal sums re- 
ceived by him, whereupon, and not prior thereto, the plaintiff agreed to 
pay his commissions as factor and agent for the consummation of said 
sales. That the Manville Company under this agreement has paid the 
défendant $2,780.19, which he has misapplied to his own use to the 
damage of the plaintifï in the said amount. 
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The answer admits every allégation of the complaînt, except that 
the défendant received $2,780.19 frora the Manville Company, which 
allégation he dénies. For a separate défense he allèges the acceptance 
of threc promissory notes in fuU payment and satisfaction of the claim 
for the alleged conversion. By stipulation between the parties, printed 
in petitioner's brief, no contention based on this défense is to be con- 
sidercd on the argument in this court. 

It scems to be conceded on b:jth sides that the only question to be 
determined is whether or not the indebtedness alleged in the com- 
plaint was created by the bankrupt's fraud, embezzlement, misappro- 
priation or défalcation, while acting in a fiduciary capacity. It is well 
settled that a factor or agent who sells the goods of his principal and 
fails to pay over the money collected is not guilty of misappropriation, 
while acting in a fiduciary capacity, within the meaning of the bank- 
ruptcv act. Chapman v. P'orsyth, 2 How. 202, 11 L. Ed. 336 ; Craw- 
ford V. Burke, 195 U. S. 17G, 25 Sup. Ct. 9, 49 L,. Ed. 147; Barrett 
V. Prince, 143 Fed. 302, 74 C. C. A. 440. 

It is argued by the petitioner that the bankrupt was the trustée of 
an express trust by which he agreed to receive the checks paid for the 
oil company's property as custodian merely and to dcliver them to the 
Company intact, except so far as his indorsement was necessary to com- 
plète the transfer. The allégations regarding the transfer of the 
checks do not appear in the complaint, hut in the affidavits presented 
upon the motion to dissolve the stay. In the complaint the averment 
is that "the said défendant should forthwith, without delay, pay over 
and deliver to the plaintiff the identical sums so received," which aver- 
ment could probably be made with truth in ail cases where a factor 
fails to account. If the amplifications of the affidavits are to be con- 
sidered it is still a debatable question whether the parties intended 
thereby to create an express trust or whether they related merely to 
détails of tlie manner in which the business was to be transacted. But 
however this may be we are of the opinion that the law does not re- 
quire the district court to enter into an investigation dehors the plead- 
ings to ascertain the nature of the action. He was asked to restrain the 
suit as it was, not as it might be. 

The action is at common law for the recovery of a money judg- 
ment in the sum of $2,780.19. There is no allégation of an express 
trust and no demand that such a trust be decreed. If the défendant 
permitted a default it is difficult to see how the plaintiff could recover 
except for the sum demanded. The complaint allèges that "the défend- 
ant became the factor and agent of the plaintiff for the sale of certain 
goods," that "the plaintiff agreed to pay to the défendant his com- 
missions as said factor and agent," that "the plaintiff delivered to the 
défendant certain goods * * * for sale by said défendant, as factor 
and agent of the plaintiff," and "that the défendant has received the 
said nioneys so paid as factor and agent of plaintiff in a fiduciary ca- 
pacity and misapplied the same to his own use to the damage of the 
plaintiff in the sum of $3,780.19." After ail this can it be said that 
this action is an action for an accounting founded upon an express 
trust ? 
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We think the fàcts fully warranted the district judge in granting, 
and refusing to vacate, the stay in question. 
The order is aiîirmed. 

WALLACE, Circuit Judge, dissents. 



CARROLL et al. v. DAVIDSON. 

(Circuit Court of Appeals, Seventli Circuit. November 9, 1900.) 

No. 1,290. 

1. Admibalty— Vacation of Deceee— Summaby Peoceedings. 

Siumnary jirocL'ediugs are not maintaiual)l(> iu adiniralty to set aside or 
satisfy a decreo prevlously eutored, wliere tlie eoiitroversy eitlier arises 
collaterally betweeu tlie parties or involves au adjudication betweeu stran- 
gers to tlie original litigation. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Admiraltj-, § 674- 
6T8.J 

2. SaME— APPBAL— iKTEBLOCDTOKy ObDEBS. 

An order of a court of admiralty denying a motion to sot aside and 
satisfy a deeree previously eutered iu favor of a libelaut against a steauier, 
its ciaimant, aud a surety on a bond for release of tlie libel, was merely 
collatéral to tlie admiralty deeree, and not a final décision, vvhich was re- 
viewable on appeal. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ilhnois. 

This appeal Is from an order of the District Court, in admiralty, which 
dénies a motion on bebalf of the appellants, "to set aside or satisfy" a deeree 
theretofore entered in such court, in favor of James Davidson, as libelant, 
against the steamer Gordon Campbell and "William P. CarroU, the elaimant of 
the said vessel, as principal, and Jeanie A. Carroll, as surety," under a bond 
for release of the vessel upon libel tliereof. ïhe motion was founded upon no- 
tice to the libelant's proctor and an afHdavit of William F. Carroll that one 
John II. Lindgrén was sued for the same claim. for which liability was adju- 
dicated in the libel referred to, and judgment therefor was recovered and fully 
paid. In opposition to the motion the libelant introduced an affldavit of Lind- 
grén, setting up asslgnment to him of the deeree under the libel and thèse 
facts and equities: That for advances to the appellants for the purchase 
by them of the steamer title thereof was at thelr instance placed in the aftiant, 
by way of securing payment by the appellants of sucli advances, and for no 
other purpose and with no other Interest ; that the suit referred to was 
brought upon the ground tliat the légal title was so vested in him ; that the 
appellants undertook the défense of such suit, but judgment was recovered 
therein against the affiant. and lie was compelled to pay and did pay to David- 
son the amount of such liability ; and that he claims to be subrogated to the 
rights of Davidson in the libel deeree. 

WiUiam T. Carroll, for appellants. 
Samuel M. Fegtly, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEx\MAN, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

No meritorious question or substantial right on the part of the ap- 
pellants is presented, either in the motion below or in this appeal. Upon 
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what theory of law or fact the motion was made in eitlier phase — to set 
aside the decree in admiralty or to hâve satisfaction entered— in the face 
of the undisputed facts stated in the record below we are at a loss to 
understand. Conceding that the court sitting in admiralty may enter- 
tain a motion for an entry of satisfaction of its decree, upon notice and 
showing of payment, within the gênerai doctrine of the control of courts 
over exécution of their decrees (vide The Elmira [C. C] 16 Fed. 133, 
135), no rule or authority in admiralty sanctions summary proceedings 
thereupon to settle controversies which may arise collaterally even be- 
tween the parties ; and surely no such motion can extend to an adjudi- 
cation against strangers. The citations to that end on the appellants' 
brief furnish no support for the smnmary relief sought, under the facts 
disclosed, even were their rule applicable ; but ail relate to the practice 
at law in various states, under statutory provisions, and are not pré- 
cédents for such motion in admiralty. So, were the order denying the 
motion reviewable, the ruling upon appeal would be free from difïiculty. 

The question arises, however, whether such order is appealable, and 
we are of opinion that it was nierely a ruling upon a collatéral motion, 
and in no sensé conclusive in respect of the controversy tendered. In 
the case of The Elmira, 16 Fed. 133, the opinion by Mr. Justice Mat- 
thews, sitting in the Circuit Court, aptly states the rule applicable to 
such proceedings in admiralty after final decree in the cause. Therè 
the appeal was to the Circuit Court from an order of the District Court 
— under the provision then existing in sections 631, 636, Rev. St., for 
appeals from final decrees in admiralty — denying a motion by one of 
the parties to quash and satisfy the exécution issued under a decree. 
It was held that the decree terminated the litigation and fixed the rights 
of the parties ; that the process of the court, in exécution of the decree, 
was "under its control, exercising a discrétion under the law" ; and that 
déniai of such a motion was not an appealable décision, under the au- 
thorities which are reviewed in the opinion. Of the authorities there 
referred to, it is sufficient to cite the leading cases of Boyle v. Zacharie, 
6 Pet. 647, 8 L. Ed. .527 (see 3 Notes U. S. Rep. 306) and Pickett v. 
Legerwood, 7 Pet. 144, 8 L. Ed. 638. Like the déniai of leave to inter- 
vene in a cause, the order in question is not reviewable (Crédits Com- 
mutation Co. v. United States, 177 U. S. 311, 315, 20 Sup. Ct. 636, 44 
L. Ed. 782), as it décides no ultimate rights of the parties, but relegates 
them to independent remédies. 

This appeal challenges an order which merely dénies a motion col- 
latéral to the admiralty decree, not determinative of any controversy 
of law or fact, and not a final décision within the settled rule and policv 
of ail provisions for review under the fédéral System. McEish v Roff 
141 U. S. 661, 655, 12 Sup. Ct. 118, 35 L. Ed. 893. So the appeal is 
dismissed. 
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EODGERS, Immigration Com'r, y. UNITED STATES ex rel. ELSBERG. 

(Circuit Court of A.ppeals, Third Circuit. February 13, 1907.) 

No. 41. 

Appeai. and Error— Record— Insufficiency. 

It is tlio duty of a party appealing to see that tliere is siiffifif-nt in tbo 
transeript of Uk^ recorci l)rongbt to tlie appellate court to intellisibly pré- 
sent tlie questions soujrlit to be reviewed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeai and Error, 
§§ 2C24, 2(i27.] 

Appeai from the District Court of the United States for the Eastern 
District of Pennsylvania. 

J. C. Swartley and J. Wliitaker Thompson, for appellant. 
David Phillips, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

BRADFORD, District Judge. This is an appeai from an order of 
the court below discharging Lewis Elsberg on a writ of habeas corpus. 
The pétition states that he was refused a landing in the United States 
and was ordered to be deported "on the authority of the marine sur- 
geon's certificate, 'that the said Lewis Elsberg was an imbécile.' " On 
the other hand, the return made by the International Mercantile Marine 
Company states that admission was refused and déportation ordered 
because Lewis Elsberg was likely to become a public charge. The 
first two assignments of error are as foUows : 

"1. The learned Jiidge eired In holding that the proceedings before the 
Board of Inquiry at Pbiladolphia, were not final. 

2. The leîirued Judge erred In holding tbat the proceedings before the 
Board of Inquiry at l'hiladelphia, were reviewable by the Court." 

If there were any proceedings before a board of spécial inquiry at 
Philadelphia touching the right of Lewis Elsberg to land it may be 
of vital importance that they should be disclosed to this court. But 
aside from the statements contained in the above assignments there is 
absolutely nothing to show that any proceedings were had before a 
board of spécial inquiry at Philadelphia or elsewhere. Indeed, the 
transeript of record before us does not disclose any évidence on either 
side on any branch of the case. It is again necessary to remind counsel 
who are preparing cases for review in this court of the importance of 
having enough appear in the record brought up to render it intelligible. 
As stated by Mr. Chief Justice Waite in Railway Co. v. Stewart, 95 U. 
S. 279, 284, 34 L. Ed. 431 : "It is clearly the duty of the party who 
takes an appeai to see to it that the record is properly presented hère." 
The appellant has leave within thirty days to file in this court a sup- 
plementary transeript of record showing the évidence, oral and docu- 
mentary, adduced before the court below. Should such supplementary 
transeript not be filed within that period the appeai wiU be dismissed. 
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And it is ordered by the court that copies of this opinion and order 
forthwith be transmitted by the clerk to the parties to this cause or 
their counsel of record. 



CEKÏRAL TRUST CO. v. CENTKAL TRUST CO. OF ILLINOIS et al. 

(Circuit Court of Appeals. Seventh Circuit. February 5, 1907.) 

No. 1,344. 

PosT Office— Deliveky of Mail— Similarity of Names or Corporations. 

A decree affirmed which denied an injuuctiou to a corporation to re- 
strain the delivery of mail to défendant having a similar name, when so 
addressed tliat It migbt hâve been Intended for either party ; there being 
no claim of an intentional refusai to deliver to complainant mail so ad- 
dressed to its business rooms or otherwise as to leave no doubt as to the 
ideutity of the addressee. 

Appeal from the Circuit Court of the United States ior the Eastern 
Division of the Northern District of Illinois. 
For opinion below, see 149 Fed. 789. 

Daniel McCaskiU and O. L,. McCaskill, for appellant. 
Max Pam, Harry B. Hurd, and Hugo Pam, for appellee. 

Eefore GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. FroïTi our affirming the decree without repeating 
or enlarging upon the views orally expressed at the argument, the par- 
ties must not infer that we sanction the delivery to the appellee Com- 
pany of mail so specifically addressed to appellant's business rooms 
that no doubt can exist as to the identity of the addressee. Appellant's 
bill, in our opinion, is bottomed on its asserted right to hâve delivered 
to it ail mail addressed "Central Trust Company, Chicago, Illinois." 
There is no allégation of the postmaster's refusai to deliver to appel- 
lant the mail specitically addressed to its business rooms. An injunc- 
tion should not issue on the bare f ict that such mail may inadvertently 
hâve been delivered to the appellee company. In such instances the 
appellee company should at once return that mail unopened to the 
postniaster for prompt delivery to appelbnt, 

The decree is affirmed. 



GENERAL ELKCTRIC CO. v. BULLOCK ELECTRIC MFG. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. Mareh 21, 1007.) 

No. 1,566. 

1. Patents— Invention— Ptjnctions Not Speoified. 

It is not neeessary for a patentée to destribe !n détail ail the bencfteial 
functions which he daims will resuit from his invention ; but it is en(,ugli 
if such functions are évident and obviously eontribute to the succefis of 
the invention, and they may in such case properly be talien into account 
in estimating its novelty and utility. 

2. Same— Teansfee of Devicb to New Aet. 

The relation between the mechanical and electrical arts Is not so close 
that the adaptation of a known mechanical device to a new use In an 



428 152 FEDERAL REPORTER. 

electric motor may not involve invention, where the resnit îs an improve- 
ment over prier constructions of great utility nnd suceess. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, |§ 2>\, 
32.] 

3. Same— Electric Motor. 

The Parcelle patent. No. 40.^,704, for an improvement in an electric mo- 
tor and dynamo, whicli consists of means for detaehably fastenin.ï a lanii- 
nated pôle pièce to the solid yolte, covers an improvement of utilltj' and 
great commercial suceess, wliich involved masnetic and electric, as well 
as mechanical, problems, and was not anticipated, and involves invention ; 
also held infrlnged. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 
For opinion below, see 146 Fed. 553. 

W. K. Richardson, for appellant. 

Thomas F. Sheridan and CHfton V. Edwards, for appellees. 

Before I.URTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit in equity brought 
by the General Electric Company against the Bullock Electric Man- 
ufacturing Company and others, for an injunction, with the usual 
prayer for an accounting, for the infringement of claim 1 of letters 
patent No. 463,704, issued November 24, 1891, to Albert L. Par- 
celle, the assignor of the complainant, for improvements in an electric 
motor and dynamo. The answer set up want of novelty and invention 
and denied infringement. The court below in a short opinion held 
that patentable invention was not shown and dismissed the bill. From 
this decree an appeal has been taken. 

The Parcelle invention in suit relates to the field magnet of a dyna- 
mo and provides a method of fîrmly fastening the laminated pôle 
pièce to the solid yoke thereof. A dynamo consists of two parts, the 
field magnet and the armature; the one being rotated and the other 
stationary. In the stationary field machine the armature is rotated 
within the field magnet, whiîe in the revolving one the field magnet 
is rotated within the armature. The field magnet consists of a yoke 
and pôle pièces, the number of the latter varying, but being alternate- 
ly north and south; the magnetic lines of force being projected from 
the tip of one pôle through the armature core back into the tip of the 
adjacent and opposite pôle, and thence through the yoke to the first 
pôle. As the conductors on the surface of the armature move through 
thèse lines of force, a current of electricity is generated. The armature 
is, of course, not in contact with the pôle pièces of the field magnet, 
since the latter must rotate within the former, or the reverse, in order 
to generate electric energy. Yet at the same time the air gap which 
séparâtes the two must be kept very small, in some cases not wider 
than one-eighth of an inch, in order not to interfère with the magnetic 
circuit. This intimate proximity of the pôle pièces to the armature 
necessarily calls for careful and précise construction and adjustment 
of the former with respect to the latter. Early in the history of the 
art, as early as 1879, it was found to be désirable to use toothed arma- 
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ture cores, and it was then ascertained that, in order to avoid Foucault 
or Eddy currents in the field magnet pôle pièces, it was necessary to 
laminate the latter. Tliis necessity, however, did not extend to the 
yoke of the field magnet. It was cheaper and equally effective to keep 
it of solid iron. The problem, then, was to fasten the laminated pôle 
pièce firmly and rigidly to the solid iron yoke, so as to subserve 
ail magnetic and electric requirements, resist ail centrifugal and mag- 
netic strains, permit the? ready removal of the pôle pièce sidewise for 
repairs, and secure and préserve an expanded tip. 

The court below, in its opinion, sought to limit the requirements of 
the problem solved by Parcelle to those of a purely mechanical nature. 
True, there was a mechanical problem, the firm fastening of the lam- 
inated pôle pièce to the iron yoke ; but it was complicated by certain 
magnetic and electric conditions. Thèse conditions brought about the 
necessity of the laminated pôle pièce, and the mechanical problem of 
fastening it to the yoke was varied by the magnetic and electric re- 
quirements to be subserved. The pôle pièce had to be laminated, yet 
each laminae had to be clamped to the yoke so as to make a good 
magnetic joint. It was désirable to make the pôle pièce removable, 
in order to be able to use an expanded pôle tip; and the side pièces 
could not in ail cases be made thick enough to receive the bolts to hold 
the pôle pièce to the yoke without interfering with the magnetic and 
electric requirements of the problem. Before the necessity of laminat- 
ing the pôle pièces was known, solid pôle pièces were attached to the 
yoke by bolts or screws. Thèse pôle pièces were readily removable 
sidewise. But with laminated pôle pièces it became impracticable to 
do this, although the Dresskell patent, granted January 27, 1891, 
shows a method of tapping a boit directly into the laminated plates ; 
but this was a détective method, because of the fragile nature of the 
laminœ. 

Prior to the invention in suit, either the pôle pièces were made in- 
tégral with the yoke, and both laminated, as shown in the Jablochkoff, 
Zipernowsky, Schmidt, and other patents, or by casting the yoke 
around the laminated pôle pièces, as in the Schmidt patent of December, 
1889, or by bolting the side plates of the pôle pièce to the core, they 
being thickened for that purpose, as in the Storey patent of 189Ô. 
None of thèse methods of fastening the pôle pièce to the yoke was 
esteemed successful. Laminating both the pôle pièce and the yoke 
was expensive, and the pôle pièce was intégral with the yoke. The 
pôle pièce could not always be cast firmly within the yoke, and, be- 
sides, was irremovable; and to place the bolts in the side plates made 
them too tMck and interfered with the préservation of the proper mag- 
netic and electric conditions. Parcelle solved the mechanical problem 
of detachably fastening the laminated pôle pièce to the solid yoke bv 
anchoring into the laminated plates a supporting bar, into which the 
bolts which held the pôle pièce to the yoke were firmly screwed. We 
insert hère figures 1 and 3 of the Parcelle patent, which, taken in 
connection with the appropriate extract from the spécification, which 
foUows, sufficiently explains the patented structure ; 
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"The field magnet cores, B, are made up of thin plates, d, punched out of 
sheet iron. The sbnpe of the phites is seen in Fig. 1, wbere it will be seeii 
that they are formed with polar extensions, di, and with similar extensions, 
d2, at the read end. The front edges of the plates are eurved to couform to 
the armature, and the rear edges are curved to conform to the turued or bor- 
ed interior of the yoke, A2. Each plate is formed with a rectangular hole, 
G, towards the end of the plate next to the yoke, and smaller holes, c, arc 
formed in the polar extensions. The outer plates, D, of the assemblage of 
plaies forming a core, are made relatively thick, as shown. The plates are 
insulated, by varnishing, or by the use of thiu sheets of paper, or in any of 
the usual ways, and are secured together by rivet bolts passed through the 
holes, e, and by a rivet bar, Ci, passed through the rectangular hole, C. The 
field magnet eoll, E, may now be wound upon the core, the extensions, di, and 
d2, forming seats for the wire. The rivet bar, Ci, which is preferably of iron, 
is provided with two screw-threaded holes, and holes are tapped through the 
yoke and into the rear end of the core, coinciding in alignment with tlie screw- 
threaded sockets in the bar. Ci. Bolts, F, having threaded ends, pass through 
the apertures in the ring and screw into the sockets in the bar, Ci. The ex- 
tensions, d2, fumish a large area of contact and a good magnetic connection 
between the core and yoke. The small holes through the imlar extensions, 
di, do not materially reduce the plates at those points, as the iron Is wider 
at the ends of thèse extensions." 

Claim 1, the only one in suit, reads as follows : 

"]. The combination, with the yoke, of a laminated core, the bar, Ci, papslng 
through the lamiuations of the core, and a securing boit or bolts passing 
through the yoke and into said bar." 

By referring to the claim it will be perceived that it consists of (1) 
the yoke, (2) the laminated core, (3) the supporting bar, and (4) the 
boit or bolts fastened through the yoke and into the bar. In this way 
Parcelle provided a method of fastening a laminated pôle pièce to 
the solid yoke, so that, while it could readily be removed sidewise, it 
was so fîrmly clamped against the yoke as to form a good ma<:înetic 
joint, and at the same time so strong that it was able to resist ail cen- 
trifugal and magnetic forces. The invention went into wide use. Mr. 
Reist, the designing engineer of the General Electric Company, esti- 
mâtes that that company, at the time he was examined as an expert, 
had employed the Parcelle invention in at least 20,000 pôle pièces. 

But it is insisted that, in supporting the usefulness and novelty of 
his invention, the patentée will be restricted to those bénéficiai func- 
tions which are described in the patent, and will not be permitted, in 
construing the patent, to rely upon functions which are not described, 
but merely contended for as évident. It does not follow that, because 
the patentée did not state ail the advantages of his invention, he was 
ignorant of them. But if he was, yet if those advantages were really 
présent, they might properly be taken into account in estimating the 
novelty and utility of the invention. In a number of opinions of this 
court it has been held that it is not necessary for the patentée to de- 
scribe in détail ail the bénéficiai functions which he daims will resuit 
from his invention. It is enough if those functions are évident and 
obviously contribute to the success of the invention. McCormick Har- 
vesting Machine Co. v. Aultman Co., 69 Fed. 371, 378, 16 C. C. A. 259 ; 
Goshen Sweeper Co. v. Bisscll Carpet Sweeper Co., 72 Fed. 67, 74, 
19 C. C. A. 13 ; Dowagiac Mfg. Co. v. Superior Drill Co., 115 Fed. 
886, 894, 53 C. C. A. 36; Goodyear Tire Co. v. Rubber Tire Wheel 
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Co., 116 Fed. 3G3, 375, 53 C. C. A. 583 ; vStilwelI, etc., Co. v. Eufaula 
Cotton Oil Co., 117 Fed. 410, 415, 54 C. C. A. 584. ït is quite 
impossible to read the description of the invention witliout observing- 
that each particnlar part may serve some usefui purpose in the electric 
art, although no daim in this regard is made. Thus the field magnet 
cores or pôle pièces are laminated. The patent does not explain why, 
but the prior art does. The pôle pièces are provided with polar ex- 
tensions. For vvhat purpose is partly explained and partly évident. 
And so with regard to each part of the description of the device as 
set forth in the spécification. It is not a purely mechanical device. 
The mechanical features are designed to subserve magnetic and elec- 
trict requirements. 

This brings us to the défense made for want of invention, which 
was sustained by the court below. That court, in its short opinion, 
held that in the light of prior art there was no question of interférence 
with prevailing electric and magnetic requirements ; that the only 
problem to be solved was how to provide a stronger, more rigid, more 
reliable union between the yoke and the core, which was merely one 
of mechanical construction. This the court held had been solved 
by transferring from the mechanic arts a well-known device employed 
in practically the same manner by Dodge in a pulley-covering device, 
in his letters patent No. 348,270, 'dated August 31, 1886. It was held 
that the existence of Dodge's device was within the knowledge, and 
its transference within the capacity of the skilled mechanic, without 
invention. The Dodge patent is only one of a number of patents 
from the remote arts, not concerned with the construction of dynamos 
or other problems of electric engineering. They are ail methods of 
fastening one élément to another by means of a device anchored in 
one of the éléments in which the method of fastening is efïected. 
Thus, in the Knipe patent of 1842, a bedpost is attached to the rail 
by a boit which screws into a sunken nut. In the Bradley patent of 
18G5, armor plates are screwed to the hull of a vessel by means of bolts 
through which a transverse fastening pin is driven. In the Pechmann 
patent of 1867, the parts of a bedstead are fastened together by a screw 
which works into a sunken nut. In the Ives patent, a méat block 
made of sections or blocks are drawn together by transverse bolts, 
which are further held down by hooks. The Sheaffer patent is an- 
other bedstead, one where the boît screws into a socket. The Whiton 
patent of 1886, shows a solid rubber bicycle tire, in which is imbedded 
a Steel strip, which is held to the felly by means of screws. 

The Dodge patent of 1886, upon which the court below planted 
itself, shows an iron pulley with a covering of wooden segments solid- 
ly cemented together and also to the iron pulley. The wooden cover- 
ing or lagging is further attached by a séries of transverse métal 
rods, which are held to the iron rim by means of screws which screw 
through the rod and into the rim. A hole is made through the lag- 
ging to receive each screw, which hole is subsequently filled up with a 
plug. The Sprinkle patent shows a split wooden pulley, in which the 
arms hâve stay rods. The outer ends of thèse rods are fastened by 
bolts or pins, which pass transversely through the rim. The other 
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ends are fastened to the arms by nuts. The rim of the pulley is com- 
posed of a plurality of segments or rings, which are held together 
by dowel pins, and there is no thought whatever of holding thèse seg- 
ments against displacement. The Cantwell patent of 1899 relates 
to a method of laying wooden floor sections above a concrète floor. A 
séries of tubes are placed within the concrète flooring, and each floor 
section is fastened down at right angles to thèse tubes by a séries of 
bolts. The Macloskie & Baker patent of 1891 shows a trolley wire 
hanger wherein the métal ear, E, is connected with the porcelain cap, 
C, by a screw spindle, D, which screws into the métal ear, and is 
riveted to a métal washer imbedded in the cap. 

Most of thèse patents are too remote to require particular considéra- 
tion. No one would doubt that the joining of parts by a dovetail con- 
nection, or the fastening of one part to another by running a boit se- 
cured in one part into another and then securing the farther end in 
a nut fixed in the other, were each old in the mechanical art. And if 
this was ail that Parcelle did there would be no invention. But it 
was not ail. He took thèse old devices and put them into the com- 
position of an armature, not merely to secure a junction of the parts, 
but to put the parts of such old devices in such relation to the other 
parts of the armature as to effect a good physical connection, and to do 
this in such a way as to prevent or greatly minimize the obstruction 
of the magnetic current resulting from the interposition of means 
for efïecting a substantial and secure union of the pôle pièces with the 
yoke. In none of thèse patents was there any attempt to solve the 
problem successfully handled by Parcelle, the problem which con- 
tained magnetic and electric, as well as mechanical, conditions; in 
other words, the problem how to construct a field magnet with laminat- 
ed pôle pièces detachably fastened to the solid yoke. 

This brings us to the point relied upon by the court below, namely, 
that the Parcelle patent contained no invention — that the only idea 
in it was a mechanical one, that suggested by the Dodge patent, when 
ti-ansferred from the mechanical to the electric art. And right hère 
let the test of invention be made. If the Dodge patent was of such 
a nature as to suggest a transference, by appropriate means, from 
the purely mechanical to the electric art, of the invention embodied 
in the Parcelle patent, then the Parcelle patent contained no inven- 
tion. And in this connection it is certainly a singular thing that the 
ten patents from the mechanical art, to which we hâve referred, 
should havc been in existence for so many years without ever having 
suggested any expédient, like the Parcelle patent, for the purpose of 
supplying a needed want in the electric art. Obviously, the relation 
between the mechanical and electric arts was not so close and ap- 
parent that it would foUow as a matter of course that the invention 
of a method of bolting a bedstead together, or of securing a wooden 
covering to an iron pulley, would, of itself, furnish a suggestion for 
solving the problem of detachably fastening the laminated pôle pièces 
of a field magnet to the solid yoke thereof. In other words, as stated 
in the case of Potts v. Creager, 155 U. S. 697, 606, 15 Sup. Ct 194, 
198, 39Iv. Ed. 375: 
152 F.— 28 
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"But, where the alleged novelty consista In transferrlng a deviee from one 
branch of Industry to another, the answer dépends upon a variety oî considéra- 
tions. In sueh cases we are bound to Inquire into the remoteness of relatlon- 
shlp of the two Industries, what altérations were neeessary to adapt the devlce 
to its new use, and what the value of such adaptation bas been to the new In- 
dustry. If the new use be analogous to the former one, the court will un- 
doubtedly be dlsposed to construe the patent more strictly, and to requlro 
clearer proof of the exercise of the Inventive faculty In adapting It to the new 
use — partlcularly If the devlce be one of mlnor Importance in Its new fleld of 
usefulness. On the other hand, If the transfer be to a branch of Industry but 
remotely allled to the other, and the efCect of such transfer bas been to su- 
persede other methods of dolng the same work, the court will look with a les» 
critical eye upon the means employed in making the transfer." 

Again (page 608 of 155 U. S., page 199 of 15 Sup. Ct. [39 L- Ed. 

275]): 

"As a resuit of the authorities upon thif? sub.iect, It may be sald that, if tho 
new use be so nearly analogous to the former one that the applicability of the 
devlce to its new use wouid occur t-o a person of ordinary mechanlcal skill, 
it Is only a case of double use; but if the relations between them be remote, 
and especially If the use of the old devlce produce a new resuit, it may at 
least involve an exercise of the inventive faculty. Mueh, however, must still 
dépend upon the nature of the changes required to adapt the deviee to Its 
new use." 

And the court cites a number of cases illustrating the nature of 
the change required to constitute invention where there is a transfer 
of an old deviee, but so modified in some particular as to show new 
invention. After a discussion of the attempts to define what con- 
stitutes invention, the court, in McClain v. Ortmayer, 141 U. S. 419, 
at page 427, 13 Sup. Ct. 76, at page 78, 35 L. Ed. 800, says, in dis- 
posing of the matter: 

"Courts, adopting fixed prlnciples as a guide, hâve by a process of exclusion 
determined that certain variations in old devices do or do not involve Inven- 
tion ; but whether the variation relied upon in a particular case is anything 
more than ordinary mechanlcal sUill is a question which cannot be answeretl 
by applying the test of any gênerai définition." 

Without further discussion it is enough for us to say that we are 
clear in the opinion that the Parcelle patent, in the first claim thereof, 
does involve invention, and that we are satisfied the defendant's con- 
structions, No. 1 and No. 4, embody infringements of this claim. 

The decree of the court below is reversed. The défendant is en- 
joined from infringement, and is ordered to account. 



GTJNN et al. y. BRIDGEPORT BUASS CO. 

(Circuit Court of Appeals, Second Circuit. March 12, 1907.) 

No. 243. 

Patents— I?îvENTioN — Card Eecokds. 

The Gunn patent, No. 583,227, for a System of card records, the Im- 
provement claimed being a carryiug of the subdivision or classification 
one or more steps beyond what was possible with the records of the prlor 
art, is void for laclc of patentable invention, as nierely a more minute 
subdivision by the larger use of division canJs difCerentiated by means 
used in the prier art. 
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Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

The cause comes hère by appeal from interlocutory decree of tlie 
United States Circuit Court for the Southern District of New York, 
sustaining vaHdity of complainant's patent, No. 583,337, for improve- 
ments in card records, granted to complainant Gunn May 25, 1897, 
and adjudging infringement by défendant and ordering an injunction 
and an accounting. 

See 148 Fed. 239. 

Fred L. Chappell, for appellant. 

Livingston Gifford, Oden Roberts, Gifïord & Bull, and Roberts & 
Mitchell, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. We are relieved from a discussion 
of the various claims urged in support of the patent in suit by the 
clear and unequivocal déclarations of the patentée himself as to the 
underlying principle which characterizes his alleged invention, and 
which it is claimed differentiates it from the prior art. In his spécifi- 
cation he says as follows : 

"Prior to my Invention It bas been the eustom to arrange cards in large 
numbers in a suitable drawer or réceptacle and to divide them into divisions. 
each division eontalning a difCerent record, or elass of records, by inserting at 
desired intervais wbat are Imown as 'division-eards,' usually higher than tbe 
record cards, and which furnish a means of distinguishing the several divi- 
sions of cards and their records one from another for référence thereto. For 
many purposes, however, a subdivision or classification carried one or more 
steps beyond what is possible with the usual division cards is désirable— such, 
for instance, as subdividing one or more times the cards referred to. * * * 

"My invention consists in a plurality of cards arranged behind each other 
and provided at their eorresiionding edges — for instance, along their tops — 
each with one or more distinguishing portions, in the nature of projections, 
dépressions, or other distinguishing features or contours. ♦ * • 

"While I hâve thus far descrlbed tlie distinguishing portions as projections 
and as eolors on the various cards, ail the cards havlng the same distinguish- 
ing portions, being referred to in the claims as a 'group,' yet the distinguishing 
portions may equally well be dépressions or otherwise. For instance, I hâve 
shovvn some of the cards in the record with their corners clipped at g, while 
others hâve not a corner so clipped, while in Fig. 4 the last card is shown as 
having a dépression, h, removed from the end of the card, and by means of 
the dépressions, h or g, arranged in proper manner either with or without tho 
projections referred to, the possibilities may be greatly exteiidod. From tlif 
foregoing brlef explanation of a few of the uses to which my invention may 
be put the distinguisliing features of the invention will be apparent, viz. : 
The providing of the several cards of a séries with distinguishing portions 
either in the nature of projections or dépressions difCerentiallv positioned on 
corresponding edges of différent cards on which are entered différent records 
or classes of records." 

The prior art showed division cards with projections at their upper 
edges and with dépressions and clipped corners and with distinguish- 
ing coloring features, ail used for the purposes of classification, or, as 
the patentée says, "which furnish a means of distinguishing the sev- 
eral divisions of cards and their records one from another for référ- 
ence thereto." Then he proceeds to describe his record as a "pro- 
posed subdivision or classification carried one or more steps beyond," 
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etc. Wliat he does in fact is to make each one of hîs wHoIe set of 
cards a separate index or subdivision by the use of a plurality of the 
means of the prior art with or without the prior division card feature. 
Whether this be considered a mère multiplication of the prior means, 
or a rearrangement thereof with résultant change of positioning, or 
whether it may include the idea of transferring the old tabs or higher 
division cards to the record cards themselves and retaining the divi- 
sion card as part of the combination, it is merely, as the patentée says, 
"one or more steps beyond * * ♦ subdividing one or more 
times the cards referred to, * * * the distinguishing features of 
the invention will be apparent, viz., the providing of the several cards 
of a séries with distinguishing portions." We do not see how in- 
vention can be predicated upon this rearrangement or subdivision. 
We are unable to see why the person who found, for example, the 
three divisions of the prior art inadéquate for his purpose, could not 
with a clip of the scissors "subdivide the cards referred to," and why 
he could not by writing thereon the appropriate subjects represent 
" * * * as many ditïerent kinds of records in the same main rec- 
ord," which, when duplicated as occasion may require, constitute the 
claimed "séries of record cards distinguished in groups by having dis- 
tinguishing portions differently positioned on the cards of différent 
groups," etc. 

In the patent to Fitch & St. John of 1870 for ledger indexes are 
shown pivot.ed stiff sheets provided with elevated tabs bearing, re- 
spectively, the letters of the alphabet, and so arranged that they can 
be separately lifted ont until the entire length of any given sheet is 
directly exposed, or the sheets may be entirely removed and returned 
as in a card index. In view of the manifest adaptability of thèse 
sheets to accomplish the stated objects of the patent in suit, we think 
it fails to show any inventive conception. 

Furthermore, the Curtis Publishing Company exhibit of an organi- 
zation in public use prior to the earliest date of the conception claimed 
in the patent in suit showed elevated tabs differentiated by colors and 
clipped corners. There could be no invention in positioning the clip- 
ped corners by duplicating the clip at the other end of a card or by 
subdividing the elevated tabs, or in using the elevated tabs as rec- 
ords instead of, or in addition to, their use for purposes of division. 
The patent belongs to the same class with those considered in Hollister 
y. Benedict, 113 U. S. 72, 5 Sup. Ct. 717, 28 L. Ed. 901, Aron v. 
Manhattan R. R., 132 U. S. 84, 10 Sup. Ct. 24, 33 L. Ed. 272, and 
numerous other kindred cases. 

The decree is reversed, with costs, and the cause is remanded to 
the court below, with instructions to dismiss the bill. 

LACOMBE, Circuit Judge. I concur in the conclusion reached 
by the majority of the court, but I do not find in the Fitch & St. John 
patent, nor in any other patent or publication prior to March, 1893, 
a sufficient disclosure of the principle of Gunn's device to négative 
patentable novelty. So far as ail prior literature is concerned, ft 
seems to me that he was the first to devise a combination which would 
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enable one to arrange the cards under a double classification within 
the same space. An illustration will best show the change he ac- 
complished. Suppose it were desired to classify for référence by 
means of a card index the various judicial décisions in admiralty, one 
décision on each card. The various divisions of the subject — e. g., 
"charter party," "insurance," "navigation," etc. — would be indicated 
by division cards each with projecting tab appropriately lettered, each 
of such cards being followed by the recording cards giving décision 
and citation of the authority. For subdivision under "navigation" 
other division cards with the tab dififerently placed would be similarly 
used for "collision," "towage," etc. And in like manner "collision" 
could be divided into "ferry boats," "steam vessels," "sailing ves- 
sels," etc. Such a single method of division and subdivision might 
be continued as far as required; but, if it were desired to bave ail 
the décisions so classified that at the same time they were divided 
alphabetically — e. g., "Andrews v. Smith," "Brown v. S. S. Triton," 
etc. — none of the card indexes of the prior patents would admit of 
such a double classification, and no prior patent or publication, as it 
seems to me, would indicate to one skilled in the art how it might be 
accomplished. By Gunn's System it is easily done. The recording 
cards may be arranged in alphabetical order of the plaintiff's names 
(with a division card for each letter of the alphabet), and the other 
divisions and subdivisions indicated by tabs on the recording cards 
themselves appropriately positioned. I should be inclined therefore 
to find patentable novelty vi^ere it not for the prior use known as the 
Curtis Publishing Company exhibit. That places classification marks 
on the recording cards themselves, while at the same time division 
cards may be used for efl^ecting double classification. The distin- 
guishing mark in Curtis exhibit is color, instead of difl^erently posi- 
tioned tabs, and it is not so efficient as Gunn's device, because it is 
more difficult to pick out colors and the range of différences is per- 
haps less, but the exhibit does show the fundamental change which 
differentiated Gunn's improvement broadly from the earlier art, and 
with the exhibit before him it did not require invention for one skilled 
in that art to elaborate further improvements calculated to make the 
card index more convenient for use. 



EDISON GENERAL ELECTRIC CO. v. CROUSE-HINDS ELECTRIC CO. 
(Circuit Court of Appeals, Second Circuit. March 12, 1907.) 

No. 231. 

1. Patents— Construction of Claims. 

Where an alleged élément or charaeteristie fcature of an invention is not 
necessarily inlierent in tlie invention itseif, the failnre of tlie patentée to 
refer to it is persuasive évidence tliat it is not witliin tlie scope of Iiis 
invention, and, not being disclosed to the public, it should not be read 
into the patent. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, l'atents, § 241.] 

2. Same — Ineringement— Lamp Sooket. 

The Metzger patent. No. 489,082, for an eleetric lamp socket, which as 
stated in the spécification consists primarily in a socket having an in- 
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sulating body wlth an extension on which the terminais are mounted, can- 
not be construed to cover a secondary structure not having such extension, 
no such device belng shown in the spécification or drawings, and ail the 
claims must be construed to include the extension as an élément. As so 
construed, fteJd not infrlnged. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This cause cornes hère on appeal from an interlocutory decree of 
the United States Circuit Court for the Northern District of New 
York, adjudging validity, and infringement by défendant, of claims 
5 and 7 of complainant's patent, No. 489,682, granted January 10, 
1893, to Amandus Metzger, for a lamp socket. The opinion of the 
court below is reported in 146 Fed. 539. 

Arthur E. Parsons, for appellant. 
Samuel Owen Edwards, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The patentée in his spécification 
says as follows : 

"The Invention consists prlmarlly In a socket having an Insulatlng body wlth 
an extension on whlch the terminais are mounted in the manner hereinafter 
set forth, and the Invention consists also In the several combinatlons herein- 
after described and claimed. • • • 

"In eonstructing the socket, I form an Insulatlng base, 1, of rubber, porce- 
laln. or other insulatlng material, having at the center an Intégral extension, 2, 
conslderably smaller than the main part of the body and, when the socket Is 
to be used as a stand or wall socket, a elrcumferentlal rib or flange, 3. The 
extension, 2, is preferably provlded on Its outer face or end wlth a dépression 
or ledge, 4, on which an Inwardly bent flange, 5, on the bottom of the ring 
terminal, 6, rests, and said terminal Is securely held in place by a D-shaped 
cl^-nping pièce, 7, which is adapted to rest on said flange and to surround the 
cei..ral raised portion, 8, of the insulatlng extension. ♦ ♦ * 

"In Fig. 5, the insulatlng base is much smaller than in FIgs. 1, 2, and 3, 
but Is larger than the extension. • * ♦ 

"The extension, 2, is formed in substantlally the same manner as above de- 
scribed." 

Counsel for complainant argues as follows: 

"Thus the patent détails two forms ; one comprising a stmctnre In which 
the insulating foundation is provided wlth an 'extension' upon which the 
metallie parts are secured, and the other comprising a structure in which 
the Insulatlng foundntion has no such extension, but upon whlch the metallie 
parts are mounted directly. This distinction It is important to note, for it 
Is carrled out In the claims of the Metzger patent, the first four of which refer 
to the form flrst named, the 'insulating Iwdy wlth an extension,' while the re- 
maining three are drawn upon the second form in which the 'extension' is dis- 
pensed wlth, the metallie parts bèlng mounted directly upon the 'insulatlng 
body.' " 

The expert for the complainant testified as follows: 

"23 X-Q. In the drawing of the Metzger patent, which of the figures shows 
a lamp socket not contalning the extension 2? 

"A. Neither of them. 

"24 X-Q. Please refer by page and Une to the parts of the spécification 
which State that the Metzger lamp socket ttiay be unprovlded wlth the exten- 
•ion 2, and in auswering this question, if you will, kludly omit any refer- 
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«nce to the claims. Also omit ail other portions of the spécification, bo that 
the quotatlon called for may stand by itself. 

"A. The statement of the spécification which Indicates that the Metzger 
lamp socket may be unprovided with the extension 2 is indirect, rather than 
direct and spécifie. I bave referred to it at the opening of my answer to ques- 
tion 4. There Is no statement in the spécification in exact accordance with the 
requirement of the présent question. 

"25 X-Q. The quotatlon to which you refer in your last answer includes also 
other matter, and is found at Unes 8 to 19 inclusive, page 1, aecording to my 
understanding. Will you please now quote, solely by itself, the portion of the 
spécification inquired about In X-Q. 24? 

"A. I hâve intended to be understood by my last answer that the only state- 
ment in the spécification of the Metzger patent bearing upon the matter of 24 
X-Q. Is an indirect one, and that I do not flnd any direct statement which I can 
quote. 

"26 X-Q. Kindly quote from the spécification, omittlng référence to the 
claims, the parts of the spécification from which you draw the inference that 
Metzger had In mind disclosing a lamp socket in which the extension, 2, was 
not présent? 

"A. It Is Included in the quotatlon specified in 25 X-Q., and is In the fol- 
lowing words: '• • * The Invention consists also In the several comblna- 
tions hereinafter descrlbed and clalmed.' I hâve at several points In my di- 
rect testlmony referred to this passage as Indicatlng what may be called the 
secondary features of the dlsclosure as an entlrety, in contrast with what the 
prior part of the same sentence désignâtes as primary Invention. 

"27 X-Q. And this subject-matter which you understand the patent désig- 
nâtes as the 'primary Invention,' you do not find in complalnant's exhlblts de- 
fendant'a sockets or réceptacles 1, 2, and 3? Is not this soî 

"A. Yes. 

"28 X-Q. And If, as a matter of law or fact, the claims In controversy must 
l)e held or construed to Include this 'primary invention,' vlz., the extension, 2, 
then you would uot flnd in defendant's sockets, 1, 2, and 3, complalnant's ex- 
hlblts herein, the subject-matter of such claims 5, 6, and 7? Is not this so? 

"A. It Is." 

"Wltness makes the followlng statement: 'In reading agaln the last ques- 
tion, X-Q. 28, I thtnk It possible that the court may attach to Its terms a mean- 
Ing other than that which it conveyed to me at the time of maklng my answer 
to it. The Idea that I Intended that answer to convey Is that, If claims 5, 6, 
and 7 must be held or construed to include an additional élément, not stated 
In elther of those claims, namely, the extension, 2, of the spécification and 
drawlngs, then I would not find in complalnant's exhlblts, defendant's sockets 
Nos. 1, 2, and 3, the entlre combinations of those claims, because, as I under- 
stand the matter, the extension, 2, which Is lllustrated and described in the 
drawlngs and spécifications, Is not présent In those exhiblts.' " 

The sole affirmative support for complainant's contention on this 
point is found in the above quotation by its expert from the language 
of the spécification. Such gênerai language is frequently inserted in 
patents which cover sub-combinations of a broad invention. 

In the case at bar the alleged secondary invention is limited in terms 
to "the several combinations hereinafter described and claimed." But, 
while the brief spécification elaborately describes the détails of various 
constructions of said extension, and refers to it in some 12 instances, 
and illustrâtes it in ail of the drawings, there is not a Une in the spécifi- 
cation which even suggests that it may be dispensed with, or indicates 
any construction of which it is not an intégral and apparently essential 
part. We are of the opinion that, as the spécification nowhere de- 
scribes a socket unprovided with such extension, said gênerai référ- 
ence to "the several combinations hereinafter described and claimed" 
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cannot be so construed as to include a combination wbîch necessarily 
excludes the primary feature of the invention, expressly described as 
"an insulating body with an extension" or the "central extension." 

Even the daims in suit, from which it is contended that the ex- 
tension is omitted, refer, respectively, to "the flange or projection 
resting on a part of said insulating body," claim 5, or "the combination 
of an insulating body," etc., claim 7, whose clamping pièce, counsel 
for complainant says, "extends, as the lower court found, around 
three sides of the central terminal, and therefore of the central raised 
portion, 8," described in the patent as "the central raised portion 8 
of the insulating extension," ail "substantially as described." And 
claim 6, held to be void by the court below, covers "a flange resting on 
said ledge"; the ledge being described in the spécification as part of 
the extension. Where an alleged clément or characteristic feature 
of an invention is not necessarily inhérent in the invention itself, the 
failure of the patentée to refer to such alleged feature is persuasive 
évidence that it is not v/ithin the scope of bis invention, and, not being 
disclosed to the public, it should not be read into the patent. 

A fortiori must this principle be applied where the patentée in his 
spécifications bas limited himself to what he states to be his primary 
invention, and to "the several combinations hereinafter described and 
claimed," and where the combinations upon which the contention of 
infringement is based are neither described, claimed, nor illustrated. 
Inasmuch, therefore, as we are of the opinion that the claims in suit 
must be construed to include the extension, and as it is expressly 
admitted that défendant'» sockets do not contain said extension, there 
is no infringement. 

The decree of the court below is reversed, with costs, and the cause 
is remanded to tlie court below, with instructions to dismiss the bill. 



DEÎ TIME REGISTER CO. v. SYRACUSE TIME RECORDER 00. 

(Circuit Court, N. D. New îorfc Aprll 2, 1907.) 

J. Patents— Infringement— Equivalent Parts in Combination. 

Wliere a patent is for a mère Improvement consisting of a new com- 
bination of old éléments, the range of équivalents is narrow. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 38, Patents, § 386.] 
2. Same. 

A substituted part in a patented combination, In order to constitute 
an équivalent wliich wlll not avoid infringement, must not vary In any 
manner the idea of means, and, whlle it may perform some new or ad- 
ditional function, and still be an équivalent, it must perform ail the func- 
tions of the élément for which It Is substituted In substantially the same 
way, and be a mère change of parts and form involvlng no inventive slîill, 
but suggested by the patented invention itself to every person skilled in 
the particular art. If it not only performs the functlons of the élément 
for which it is substituted, but introduces into the combination a new idea 
or a much more extended development of the Idea of means, it is not an 
équivalent, but a patentable improvement. 
lEd. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, S 386.] 
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3. Same— Workman's Time Recorder. 

ïlie Dej- luitent, No. 52-1,102, for a workman's time recorder, disclosos 
no iiew or iiovel ineelianism or means, but is for an hnprovement ouly 
which consists in a réorganisation of old parts to produee a botter opéra- 
tion and an improved resnlt, and niust be construed and llmitod aeeord- 
ingly. Claim 1 is not infrinf;ed Ijy a macliine in whicli tlie platen, wliicli 
is an esscutial élément of sucli daim, is wliolly dispensed witli, as well as 
tlie médian ism necessary for its opération, witliout tlie substitution of 
a new part ; its functions being devolvod on a reniaining ijart by a change 
of meebanism and a différent mode of opieration. 

In Eqiiit}'. Suit to enjoin alleged infringement of claim 1 of 
United States letters patent No. ,524,102, to John Dey, of Syracuse, 
N. Y., dated August 7, 1894, application filed November 11, 1892, and 
now owned by complainant. 

Warfield & Duell (Charles H. Duell and F. P. Warfield, of counsel), 
for complainant. 

Howard P. Denison (Frank Iliscock and William W. Dodge, of 
counsel), for défendant. 

RAY, District Judge. The claim in suit and alleged to be infringed 
reads as follows : 

"(1) A worlvmau's time recorder eomprising time-printiiig wlieels, a band 
inovable longitndinally in eitber direction in proximity to said ])riuting-wlieels 
and liaving a longitudinal row of consécutive luunbers marked lujon it, a 
mauually operated lever, eontroHing the movenieut of said band, and an index 
traversed b.y said lever and nundiered to correspond to the baud; and a plateu 
actuated by said lever and pressing the band iuto contact with the time-print- 
ing wheels as set forth." 

Its éléments are: (1) Time printing wheels; (2) a band movable 
longitndinally in either direction and in proximity to the said print- 
ing wheels, and having thereon a longitudinal row of consécutive num- 
bers which may be printed or written thereon; (3) a manually op- 
erated lever which controls the movement of the band; (4) an index 
traversed by said lever and numbered to correspond with the band ; 
and ( 5 ) a plàten actuated by said lever and pressing the band into con- 
tact with the time-printing wheels ; lastly, "as set forth." This is not 
the pioneer invention in this type of time recorders, which is known 
as the "Dial Time Recorder," as distinguished from the Card Time 
Recorder, Cooper patent, and the Key Time Recorder, Bundy patents. 
The gênerai opération of the recorder described in this patent is as 
follows : As the workman enters, he moves the lever to his number on 
the dial (each workman having a number), and presses the same back 
against or towards it. On the inside of the end of this lever is a pin 
which enters a small opening or perforation in the dial, located at 
this number, and, pressing against and actuating certain mechanism, 
causes the platen on a sort of hammer to rise and strike or press 
quickly against the band, at and by the side of the corresponding num- 
ber thereon, thereby causing the band and interposed inking material, 
or carbon, to strike or press, or be pressed, against the time-printing 
wheel, which bas type thereon designating the hour and minute at 
ail times during 1 3 or 24 hours of the day. This opération prints on the 
band opposite the number of the workman pushing the lever the hour 
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and minute when it is clone, and consequently registers the time of his 
arrivai. The clock and clockvvork are old. The time-printing wheels 
are old. They move with the clock, and are found in the prior art. 
The band, having a longitudinal row of consécutive numbers marked 
upon it, is also old, found in the prior art, and, indeed, shows no novelty. 
It is simply a strip of paper, or like material, having thèse numbers 
marked thereon. When used for the day, it is or may be taken out, 
and may then be filed or bound as a permanent record. It is like the 
sheet of paper put in a typewriter. It is put in to be printed upon, and, 
when printed on for the day, or, it might be for the half day, it is 
taken out. There is nothing new or novel in moving it longitudinally. 
The manually operated lever is not new or novel. It bas a mode or 
mechanism of its own for controlling the movement of the band. 
The index traversed by the lever and numbered to correspond with 
the band is old in the prior art. It bas the apertures for the pin, but 
there is nothing new or novel about it. The platen actuated by the 
lever and pressing the band into contact with the time-printing wheels 
has no new or novel features. Complainant's counsel says in his brief : 

"Thèse éléments are the chlef cliaracteristics of the well-known type of 
machine kno-mi as the 'Dial Time Recorder,' and the claim relates to this gên- 
erai oombination of éléments, and does not concern itself with the unimpor- 
tant détails of the mechanism by which the gênerai combination of éléments 
jnay be embodied." 

Turning to the spécifications of the patent in suit, we bave a detailed 
description of the mechanism shown in the drawings, but nothing as 
to possible variations thereof either in essential or nonessential détails. 
The patent expressly refers to a similar time recorder covered by 
United States letters patent to Alexander Dey, No. 411,586, of Sep- 
tember 24, 1889, and says : 

"The invention [of the patent in suit] eonsists in an improved reorganizatlon 
of the reeording mechanism and means for operating the same, ail as herein- 
after fuUy described and summed up in the daims." 

No new or novel mechanism or means is claimed. The invention 
is in the reorganizatlon and possible improvement of the old mechanism 
incident thereto, in the new arrangement and putting together with 
necessary changes in construction. The patentée confesses himself 
to be a mère improver, and that his improvement eonsists in the "re- 
organizatlon" of old parts; a new organization in a différent way, or 
manner, but in an improved manner, so as to produce a better opéra- 
tion and an improved resuit. The construction and limitations of the 
claim in suit are to be measured accordingly. After describing the 
type-wheel and hour-wheel, "time-printing wheels," the patent locates, 
and to an extent describes, the "platen" and its opération, as follows: 

"Facing the said type-wheel and hour-wheel and préférable arranged direct- 
ly under them is the verticaiiy movable platen, C, which is attached to the free 
end of a spring-arm, c', fastened to a roclc-shaft, d, plvoted to tlie plate, A'; 
said platen receiving its verticaiiy oscillatory motion by the mechanism under 
control of the operator, as hereinafter described." 

Then, says the patent: 

"At opposite sldes of the platen are two rollers, D and D' ; mounted on 
i-evolnble shafts, e, e, which are parallel with the axis of the type-wheel." 
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Also, 

"An impresslon-recelving band or ribbon, E, is wound upon and secured at 
opposite ends to the rollers,"— meaning the rollers, D, D'. 

This "impression-receiving band" is the "band moving longitudinal- 
ly in either direction" of the claim. The manner and means for doing 
this are described at length. The movement of thèse rollers, D, D', the 
attachment thereto of the impresssion-receiving band, and the movement 
of the platen are described at great length as f ollows : 

"Xbe rollers, D, D, are made to revolve with thelr shatts by the latter belng 
square in cross-section, and upon thèse sbafts are mounted sleeves, f, also 
squared Internally and cylindrical externally and screw-threaded on ttieir rear 
end-portions and provided with flxed collars, f", f", a proper distance from the 
screw-threaded portions to receive between theœ the rollers, D, D', which are 
«lounted on said sleeves. The hollow roUer or dnim Is of métal and fastened 
directly to the roller, f, and inside of sald drum is the spool, D", loosely 
mounted on the sleeve and fixed to a cap which eovers the open rear end of the 
drum and is held in position by a nut on the screw-threaded end of the sleeve. 
To the inner periphery of the drum is fastened one end of a spring-plate, t', 
which lies wiûi its free end across the slot, u'. The band, E, passes from the 
.«pool over the end of the spring plate and back through the slot, u, and is 
thereby clamped in the drum. The said rollers are rotated in unison so as to 
cause one roller to wind up the impression band, E, as fast as said band is 
unwound from the other roller, and this is effected at will of the operator by 
the following mechanism : 

"Horizontally through the case, A, passes a hollow shaft, g, which Is joumal- 
ed in suitable bearings Inside of the case and protnides through the front 
thereof, where it bas afHxed to it a cranlî, g', to which is pivoted a lever, g", 
one end of which extends across the end of the shaft and the other end 
extends to a dial, F, which is concentric to the shaft, g. and is marlted with 
consécutive numbers dlstributed uniformly around the dlal, and opposite each 
of said numbers is a perforation, g" ', in the front plate of the case. A pin, 
h, projecting from the free end of the lever, g", is adapted to enter Into any 
one of the perforations at a time. The inner end of the hollow shaft, g, bas 
fastened to it a gear-wheel, h', which meshes with pinions, h", h", mounted on 
the shafts, e, e, of the rollers, D, D'. Hence by tuming the hollow shaft ro- 
tary motion is imparted to the said pinions. One of the pinions, h", is mounted 
loosely on its shaft, e, and connected to It by a spiral spring, f ' ', which exerts 
a strain on the shaft in opposite direction from that of the shaft of the col- 
lar, and thereby maintains the impression band, B, constantly taut between the 
rollers. The impression band, E, bas printed upon it lengthwise thereof a 
row of numbers corresponding to those on the dial, F, which latter serves as 
an index by which to détermine the degree of rotation to be imparted to the 
lever, g", to bring the impression-receiving band Into its requislte position 
in relation to the time-printing wheels to print the time opposite the proper 
number on the band. The said baud is so adjusted on the rollers as to bring 
O directly over the platen when the pin, h, of the lever, g", is Inserted in the 
perforation directly opposite O of the dial. For this purpose I fasten a ratchet- 
wheel to the sleeve, f, of the solid roller, D', and pivot to said roller, a pawl, 
t, which engages said ratchet-wheel as shown in Fig. 12 and causes the same 
to rotate with the sleeve. In adjustlng the band, E, as aforesaid, it is drawn 
out of the hollow roller or drum and wound upon the roller, D, which is ef- 
fected wlthout turning its sleeve and shaft with it. In order to aeeomplish 
this adjustment more accurately I attach to the cross-bar, a', a, pointer, h' ' ', 
as shown in Fig. 2 of the drawings; said pointer belng set directly over the 
platen. 

"The platen receives its vertical oscillatory motion toward and from the 
type-wheel by means of a plunger, I, extending through the hollow shaft, g, 
and bearing with its inner end on a cam or a short lever-arm, d', afflxed to the 
rock-shaft, d, the outer end of the plunger bears against the lever, g", and is 
forced outward or toward said lever by means of a coil spring, O, bearing at 
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opposite ends on sliouUlers formed on the interior of tlie liollow sliaft and 
exterior of tlie plunger, as shown in Fig. 4 of tlie drawiiigs. In pusliiug tlie f ree 
eud of the lever toward tlie dial at tbe sanie time of eutering the pin in the per- 
foration of said dial, tlie pluuger is forced inward, and by means of the eam or 
lever arni, d', throws the platen toward the type-wheel. In order to obtaiu a 
more effective stroke of the said platen I pivot a lateh, j, to a bracljet, i', fas- 
tened to the rear of tlie plate, A', as shown in Figs. 4 and of the drawings. 
Said latch cornes in contact with the spring-arin, e', of the platen in its move- 
ment toward the type-wheel and subjects said spring-arm to considérable straiu 
toward the latter part of the inward movement of the plunger, A tripping 
finger, d' ' ', fixed to the rock-sbaft, d, strikes the latch during tbe latter part 
of the movement of the plunger, and thereby releases the spring-arm, c', from 
the latch. The platen then receives the spring action of the sprlng arm. 

"In order to hold the type-wheel stationary during the period of printiug, 
I employ a detent, F', which engages tbe notched-wheel, B', similar to tbat 
shown in the patent to Alexander Dey hereinbefore mentioned. Said detent 
is pivoted to a bracket, F", fastened to the top portion of the plate. A', and is 
thrown into engagement with the said notehed-wlieel simultaneously witb the 
movement of the platen toward the type-wbeel by uieans of an arm, d", flxed 
to the rock-sbaft, d, and a rod, d' ' ', Connecting said arm with the detent in 
front of the pivot tbereof, as shown in Fig. 6 of the drawings." 

Then follows a description of the "carbon ribbon" which passes be- 
tween the type-wheel and impression band, E, and is wound upon and 
secured at opposite ends to the spools, E', and their moving mechanism 
is then described. Thèse spools, E', correspond in location with the 
roUers, D, D', and the carbon ribbon travels in unison with the impres- 
sion-receiving band, but by its • own mechanism. The rollers, D, D', 
are shown in the drawings arranged in a horizontal plane at some little 
distance from each other and below the time wheels. The platen is 
located at an intermediate point just below a Une drawn in the hori- 
zontal plane of the upper edges of thèse rollers. Consequently that 
part of the band, as well as that part of the carbon ribbon reaching 
from roller to roUer and from spool to spool, respectively, are in the 
air, so to speak, unsupported except at the points where they touch 
the rollers and spools. This part of the impression band and this part 
of the carbon ribbon are kept tant in the manner described. This sus- 
pended part of the impression bànd is guarded against disrtiption as 
follows : 

"A stop, t', on the dial prevents tbe lever, g", from making more than a 
complète révolution in either direction, thus obviating tbe danger of disrupting 
the imiiression receiving band." 

The construction and combination pointed eut and described neither 
présents nor suggests an alternative construction, nor présents this 
as a preferred construction. The patent points out and sets forth a 
spécifie "band movable longitudinally in either direction" and spécifie 
means for so moving it and a specifically arranged and located "platen 
actuated by said lever" , which is operated by the spécifie means de- 
scribed. 

Hère arises the controversy in this case. The defendant's time re- 
corder, which is of the same type, bas in combination (1) the time- 
printing wheels ; a band, impression band having "a row of consécutive 
numbers marked upon it," and which is "movable longitudinally in 
either direction" only in so far as any tape or band wound upon a 
single wheel or spool, or roller, is movable longitudinally in either 
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direction as it is unwound therefrom by the révolution of such wheel 
or spool, or as it is carried (a very small portion of it indeed) in a 
longitudinal direction by the révolution of the wheel or roller. In 
strict refinement, in this latter case, it is but a mère point of the band 
that is movable in a longitudinal direction as the roller revolves. Such 
a movement of the band is very far from the longitudinal movement 
of the band when unwound from one wheel or roller and wound upon 
another of the same size both revolving in the same horizontal plane. 
This is not a fanciful nor a technical différence, but a substantial one. 
In defendant's time recorder, alleged to infringe, this band, having 
the consécutive numbers marked thereon, is wound on one roller, 
and not attached to any other, and ail the printing done on it is done 
by either striking or pressing this roller, and consequently the band, 
against the type on the time-printing wheel, or by bringing the lat- 
ter down against the roller having the band wound thereon. De- 
fendant's time recorder has, also, the manually operated lever con- 
trolling the movement of the band, for the reason it controls the révo- 
lution of the roller on which it is wound, and for no other reason 
and in no other way, and also the index traversed by the lever and 
numbered to correspond to the band; but, the important and crucial 
question is: Does the defendant's recorder bave "a platen actuated 
by said lever and pressing the band into contact with the time-printing 
wheels as set forth," or an allowable équivalent? 

One roller of the patent in suit is dispensed with entirely ; both rol- 
1ers as therein described, and one roller is substituted. So the platen 
and much of the n:echanism actuating it of the patent in suit is dis- 
pensed with entirely. And the substituted platen, if it may properly 
be called that, does not press the band into contact with the time- 
printing wheels, except as it, being wound on the roller and on the 
periphery thereof before the band is wound thereon, is necessarily 
interposed between the wheel proper and the band, and, therefore, 
when the roller is pressed against the time-printing wheels, or vice 
versa, the band is necessarily pressed into contact with the time-print- 
ing wheels. In no proper sensé, in my judgment, does this platen, 
which is merely some yielding substance attached to the surface of 
the periphery of the roller, press the band into contact with the time- 
printing wheels. That is done by the roller as it moves or as it is 
struck by the moving time-printing wheels. In the patent in suit, 
the opération of the platen there shown, described and made an es- 
sential élément of the claim, and without which the device patented 
is inoperative, has an independent movement of its ovvn and, in part, 
independent mechanism for actuating it. It does not operate in the 
same way as does defendant's to efïect the printing. In the alleged 
infringing, time recorder, the platen is a mère incident to the com- 
pleted roller and may be of any material, or may be vv'holly omitted as 
the recorder, the wheels, and roller would record or print the time on 
the band just the same, although not as well or as distinctly. 

In defendant's recorder we hâve in place of the two rollers, D, D', 
and the independent hammer or free end of the spring-arm on the 
face oî which the platen proper is placed, and the spring-arm and its 
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actuating mechanism, and some of the mechanism of one of tHe rollers, 
a single roller on the periphery of which is placed, conforming fhere- 
to, a substance of the same gênerai nature and serving the same pur- 
pose as the corresponding substance on the hammer at the free end 
of the "spring-arm," c', and which together make the platen, and on 
this, conforming to the periphery of this roller, is wound the "im- 
pression band." This is not the platen of the patent in suit, but it 
*s broadly, in connection with the roller, an équivalent in so far as 
it serves the same purpose, but it does not operate in the same way, 
nor is it actuated in the same way, or by the same or even similar 
means. The actual printing is not done in the same way. It is an 
improvement and a marked improvement on the platen of the patent 
in suit. It is not a mère change in form. In printing "a platen" is 
"the fîat part of a press which cornes down upon the form, and by 
which the impression is made. Platen press, any form of printing 
press which gives impression from a platen, in distinction from rotary 
or cylinder presses, which give impression from a cylinder or a curved 
surface." Century Dictionary. Platen: 

"(a) The part of a printing press which presses the paper agalnst the type and 
by whloh the Impression Is made; (b) henee an analogous part of a typewrlter 
on which the paper rests to receive an impression ; (c) the movable table of a 
machine tool, as a planer, on which the work is fastened and presented to the 
action of the tool." 

From a careful study of the dérivation and meaning of the word 
"platen" in mechanics, especially in the printing press art, and from 
the minute and detailed description of the "platen" of the patent in 
suit, given in the spécifications thereof, I am convinced that Dey had 
in mind and intended a combination, in claim 1 in suit, having a sep- 
arate and distinct platen as a separate and distinct élément movable 
and actuated by its own peculiar mechanism, as distinguished from 
the rollers, D, D', carrying the band. The two rollers, D, D', are 
not made an élément of the claim, but "a band movable longitudirlally 
in either direction in proximity to said printing wheels" is, and as 
this must be in the combination and connected with it, in some way, 
and that way or mode is specifically pointed out and is by means of 
the two rollers, without which the device would be wholly inoperative, 
I think the rollers, or an équivalent, are a part of that élément of 
the combination, and must be so considered. Therefore the one rol- 
ler of defendant's recorder, with the impression band thereon, is 
the substitute for and équivalent of the "band movable longitudinally 
in either direction," and answers to that élément including the two 
rollers; but it is not at the same time a substitute for and the équiva- 
lent of that other élément of complainant's claim 1, "a platen actuated 
by said lever and pressing the band into contact with the time-printing 
wheels as set forth." In truth defendant's time recorder has wholly 
omitted and dispensed with the platen of claim 1 of complainant's 
patent. Défendant does not use one élément of the claim in suit, 
and does not infringe. In complainant's recorder, both rollers move 
up with the band to meet the time-printing wheels, or in another 
construction may remain stationary while the time-printing wheels corne 
to them, or into the same line with their upper periphery; but the 
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same is true of the one roller of defendant's recorder. Dey was but 
an improver, in no sensé or degree a pioneer, and the range of allow- 
able équivalents is so narrow, and the defendant's recorder, in respect 
to the very éléments in question, is so plainly and distinctly differenti- 
ated from complainant's, that infringement is not made eut. If I 
hâve any proper conception of the principle repeatedly declared by the 
Suprême Court of the United States and plainly and recently stated 
in Cimiotti Unhairing Co. v. American Fur Refining Co., 198 U. S. 
399, 406, 407, 25 Sup. Ct. 697, 49 L. Ed. 1100, infringement is not 
established in this case. The syllabus of that case is as follows : 

"A greater degree of liberality and a wider range of équivalents are per- 
mitted vvhere the patent is of a pioneer eharacter tban wtien tlie invention Is 
simply an improvement, although tlie last and successful step, in tbe art there- 
tofore partially developed by otber inventors in tbe same fle!d. 

"Tbe patent Involved In thls case for the unhairing of seal and other sidns, 
while entitled to protection as a valuable invention, eanuot be said to be a 
pioneer patent. 

"In making bis claim the inventor Is at liberty to choose his own form of 
expression, and, while the courts may construe the same in view of the specl- 
flcations and the state of tbe art, it may not add to or detract from the claim. 

"As the inventor Is required to enumerate the éléments of bis claim, no one 
is the infringer of a combination claim, unless he uses ail the éléments thereof. 

"Where the patent does not embody a primary invention, but only an im- 
provement on the prior art, the charge of infringement is not sustained. If 
defendant's machines can be differentiated." 

In the opinion, the court says : 

"In determining the construction to be given to the claim In suit, wWch is 
alleged to be infringed, It is necessary to hâve in mind the nature of this pat- 
ent, its eharacter as a pioneer invention or otherwise, and tbe state of the art 
at the time when the Invention was made. It Is well settled that a greater 
degree of liberality and a wider range of équivalents are permitted wbere the 
patent is of a pioneer eharacter tban when the invention is simply an Im- 
provement, may be tbe last and successful step, in tbe art theretofore partial- 
ly developed by other inventors In the same field. Upon this subjeet It was 
said by this court, in Westlnghouse v. Boyden Power Brake Co., 170 U. S. 
537, 18 Sup. Ct. 707, 42 L. Ed. 1136, quoted witb approval In Singer Co. v. 
Cramer, 192 U. S. 265, 24 Sup. Ct 201, 48 L. Ed. 437: 'To what liberality of 
construction thèse claims are entitled dépends to a certain extent upon the 
eharacter of the Invention, and whether It is what is termed in ordinary par- 
lance a "pioneer." This word, although used somewhat loosely, is commonly 
understood to dénote a patent covering a function never before performed, a 
wholly uovel device, or one of such novelty and Importance as to mark a dis- 
tinct step in the progress of the art, as distinguished from a mère improvement 
or perfection of what had gone before.' * * * In making his elalm, 
the Inventor Is at liberty to choose bis own form of expression, and, while the 
courts may construe the same in view of tbe spécifications and the state of 
the art, they may not add to or detract from the claim. And it Is equally true 
that, as the inventor Is required to enumerate the éléments of his claim, no one 
Is an infringer of a combination claim unless he uses ail the éléments there- 
of. Shepard v. Carrigan, 116 U. S. 593, 597, 6 Sup. Ct 493, 29 L. Ed. 723 ; Sut- 
ter v. Robinson, 119 U. S. 530, 541, 7 Sup. Ct. 376, 30 L. Ed. 492; McClain v. 
Ortmayer, 141 U. S. 419, 425, 12 Sup. Ct 76, 35 L. Ed. 800 ; Wright v. Yueng- 
ling, 155 U. S. 47, 15 Sup. Ct. 1, 39 L. Ed. 04 ; Black Diamond Co. v. Extelsior 
Co., 156 U. S. 611, 617, 15 Sup. Ct. 482, 39 L. Ed. 553 : Walker on Patents, S 
349." 

And in the récent case of Computing Scale Company of America 
V. Automatic Scale Company (decided by the Suprême Court Februarv 
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25, 1907, not yet officially reported), 37 Sup. Ct. 307, 51 L. Ed. , 

the court said : 

"Conceding that this spiral rod and Its connections with the cylinder In tiie 
manner and for the purposes stated Is a novel feature in the combination and 
entitled to protection, it is of that narrow character of invention which does 
not entitle the patentée to any considérable range of équivalents, but must be 
practically llmited to the means shov^n by the inventor. The distinction be- 
tween pioneer inventions permltting a wlde range of équivalents, and those in- 
ventions of a narrow character, which are llmited to the construction shown, 
bas been frequently emphaslzed in the décisions of thls court. Cimiotti Un- 
hairing Co. v. American Fur Refining Co., 198 U. S. 399, 406, 25 Sup. Ot. 69T, 
49 L. Kd. 1100, and cases therein cited. Thus limlting the invention, we do 
not think the construction of the défendant amouuts to an infrlngpment" 

In view of a patent to said John Dey dated July 10, 1894, No. 523,- 
784 (the patent in suit is dated August 7, 1894), and granted 27 days 
prior to the grant of the patent in suit, but appUed for January 16, 
1893, about two months after the filing of the apphcation for the patent 
in suit (the patent in suit was applied for November 11, 1893), I do 
not see how it can be claimed that the single-roller construction, the 
roller carrying the band and doing the work of a platen, and used by 
défendant, is covered broadly, or otherwise, by claim 1 of the patent 
in suit. Having appHed for the patent in suit November 11, 1893, and 
inserted claim 1 for the combination therein mentioned, including as a 
necessary and material élément the spécifie platen described in the 
spécifications, on the 16th day of January, 1893, 65 days later John 
Dey applied for another patent for workman's time recorder, con- 
sisting "more particularly in spécifie improvements of the construction 
and combination of the détails of the apparatus as hereinafter fully 
described and set forth in the claims." He then mentions the clock 
mechanism, the time-printing wheels, and then says : 

"Beneath the minute-wheel, C, and hour-wheel, O', is the impression roller, 
R, mounted longitudinally movable on a shaft, a' ' ', which is parallel with the 
shaft of the said minute-wheel and journaled in vertlcally movable props, 
P, P, by which the roller, R, is llfted to cause the types of the wheels, C, 0', 
to malie thelr Impressions on the band of paper secured to the periphery of 
the roller. Thls paper has prlnted upon it consécutive numerals arranged in 
a row extending lengthwise of the paper, and I preferably wlnd one end 
thereof upon a spool, R', mounted on the shaft, a' ' ', inslde of the roller, R, 
which latter is formed hollow and provided with a transverse slot in its peri- 
phery, through which slot the paper band passes and thence around the ex- 
ternal periphery of the roller and back through the aforesald slot and is 
clamped or otherwise suitably fastened to the Inner periphery of the roller, as 
lllustrated In Fig. 3 of the drawings. At the end of each working day the 
portion of paper contalning the records is removed from the roller, R, and 
torn from the roll, and another section of paper is drawn out and ap- 
plied to the exterior of the roller, R, in the manner as before describ- 
ed. The successive sections of the roll of paper are numbered alike." 
• * * To produce the impressions of the minute-wheel, O, and hour- 
wheel, C, upon the paper band mounted on the roller, R, the ink ribbon, i, is 
interposed between said wheels and paper. * * * In order to pllow the 
recordings durlng différent periods of the day to be made dlstinctiy on the 
band of paper, I make the latter and its carrying roller, R, of sufficlent width 
to allow the différent times of recording to be printed in rows opposite the 
respective numbers marked on the paper, and to allow the roller to be shifted 
laterally and thus permit the prlntlng to be done at différent points in the 
width of the paper I mount said roller loosely on its shaft, a' ' ', and connect 
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it tbereto by a spliue in tlie hub of tbe wheel entering a longitudinal groove, 
s, in tlie sliaft" 

He thcn claims: 

"(1) In eombiuation with tbe time-priiiting wbeel and a revoluble impres- 
sion rolle", a lever turniug said ralier, a rock-sliaft n-.oving said roller toward 
tlio printing wbeel and a plunger operated by the lever and actuating said 
rwc-k-Kliaft, as set fortb." 

Tliis roller carries on its periphery the impression band of the patent 
in suit. It carries this band into contact with the time-printing whecls, 
and it must perform every function of the platen of the patent in suit, 
operating in substantially the same way to produce precisely the same 
resuit, if the single roller of dcfendant's recorder is the équivalent of 
and takes the place of the platen specifically described in the patent in 
suit. In short, if claim 1 of the patent in suit is broad enough to 
include the single roller carrying the impression band, and does, then 
we hâve a case of double patenting. To my mind the fact that the 
same patentée, two months after applying for the patent in suit, ap- 
plied for a patent for this single roller carrying on its periphery the 
impression band and doing the printing by being brought into contact 
with the time-printing wheels, demonstrates that he had no conception, 
idea, thought, or intent that the said single roller, carrying the band, 
was the équivalent of the platen he had described in his application 
for the patent in suit. It shows conclusively that the patentée him- 
self so difïerentiated them that it cannot be contended the single roller 
construction and opération is covered by claim 1 of the patent in suit. 
If it is so covered, then claim 1 of the patent in suit is void. It is in 
this élément that complainant says his invention résides. As he had 
a patent for it July 10, 1894, in combination with other old cléments, 
working in a given old way, to produce an old resuit, how could he hâve 
another valid patent for the same élément in combination with other 
old éléments, operating in the old way, to produce the old resuit? 

The complainant's expert repeatedly admits that defendant's recorder 
does not hâve the spécifie form or embodiment of parts or mechanism 
shown and described in claim 1 of the patent in suit, and that it is 
only by reading into such claim éléments not referred to that an operat- 
ive recorder is found, or that the claim covers or can be applied to 
defendant's structure. In short, according to this expert, we must 
change the reading of claim 1, and strike ont the v\"ords "a platen 
actuated by said lever and pressijig the band into contact with the time- 
printing wheels as set forth," and substitute the words "means for 
effecting impressions of the printing mechanism on the record sheet." 
He thinks complainant entitled to a construction so broad that defend- 
ant's single roller is both the support and guide of the impression band, 
"band movable longitudinally in either direction," etc., and the "platen 
actuated by said lever and pressing the band," attached to and sup- 
portcd by and, in part, extended between two rollers without support, 
except as held ''tant" by the mechanism described, "into contact with 
the time-printing wheels as set forth." I think such a construction is 
not warranted, in view of the language of the claim, the spécifications, 
the fact that this is merely au improvement, and the décisions re- 
ferred to. 

152 F.— 29 
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It should be noted that the following éléments of daim 1 of the said 
patent to Dey of July 10, 1894, No. 522,784, are found in claim 1 of 
the patent in suit, viz. : Eléments : (1) Each, time-printing wheel ; 
(2) "revoliible" impression roller which includes band having the 
numbers, in the one patent, and "a band movable longitudinally," etc., 
in the other, being made movable by two rollers ; (3) "rock-shaft mov- 
ing said roller," etc., in the one and "platen * * * pressing the 
band into contact with the time-printing wheels" in the o^her, the 
pressing being done by the rock-shaft; (4) "plunger operated by the 
lever and actuating the rock-shaft" in the one end and "plunger" op- 
erating with the lever and rock-shaft to press "the band into contact 
with the time-printing wheels, as set forth," in the other. The plunger 
and rock shaft are both "set forth" and fully described in the descrip- 
tion of the éléments of claim 1 of the patent in suit. The functions 
are substantially the same in both patents. And then claim 1 of the 
patent in suit has the additional élément of the "platen," which, as 
stated, is wholly omitted from defendant's recorder, as well as from 
patent No. 522,784, to Dey. In patent 522,784, "lever" is designated 
I ; in patent No. 524,102, as g." "Plunger" as g in the one ; as i in 
the other. Rock-shaft as e in the one, and as L, in the other. In 
the patent in suit, we bave "movable platen, C, which is attached to 
the free end of a spring-arm, c', fastened to a rock-shaft, d, pivoted 
to the plate, A," and "the platen receives its vertical oscillatory motion 
toward and from the type-wheel by means of a plunger, i, extending 
through * * * affixed to the rock-shaft, d, the outer end of 
the plunger bears," etc., and "in pushing the free end of the lever 
* * * the plunger is forced inward and * * * throws the 
platen towards the type-wheel." In the patent of July 10, 1894, No. 
522,784, we hâve "the shaft * * * jg hollow and in the interior 
thereof is the longitudinally movable plunger, g, which is forced 
outward and caused to abut against the lever, I, by means of the spring, 
g', pressing against the inner end of the plunger. On the exterior 
of the shaft ***Jsa*** coUar, E, which is connected 
to the plunger, g, by * * *." The resuit is that by pressing the 
free end of the lever, I, towards the case, A, the plunger, g, is pushed 
inward and carries with it the collar, F. This movement of the coUar 
causes the finger, e', to turn the rock-shaft, e, which, * * * and 
this action of the shaft causes * * * to lift the roller, R," etc. 
Again: "The shaft, 1', receives its rocking motion * * * pj-o- 
jecting from the rock-shaft, e, which is actuated by the plunger, g." 
And again: "Then by pushing the lever towards the case. A, the 
plunger, g, is actuated to arrest the movement of the minute-wheel, C, 
and lift the impression roller, R, to print the time upon the paper 
mounted on said roller." 

The complainant claims invention in this single roller construction 
and combination used by the défendant, and, such being the case, I 
do not understand how it can be claimed as the équivalent of the 
platen oi claim 1 of the patent in suit. An équivalent must not vary 
in any manner the idea of means, or affect it in any degree. It is 
quite true that the équivalent may perform some new or additional 
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function in tlie invention, and still be an équivalent; but it must per- 
form ail the functions of the élément for which it is a substitute in 
substantially the same way, and I do not think that it is material that 
the élément for which another is substituted has more parts or less 
parts. The substitution of an équivalent is, however, a mère change 
•of parts and form involving no inventive skill, but suggested by the 
invention itself to every person skilled in the particular art. If the 
alleged équivalent not only performs the function of the élément for 
which substituted, and perhaps more, but introduces into the combina- 
tion a new idea, or new ideas, or a much more extended development 
of the idea of means, then we do not hâve the substitution of an équiva- 
lent, but a patentable improvement — something différent in principlc 
and function. In combination claims this is especially true. 1 Rob. 
on Patents, 254; Wells v. Curtis, 66 Fed. 318, 13 C. C. A. 494; 20 
Eng. Pat. Cas. Am. Notes, 271. 

When we hâve in combination certain éléments working together 
and co-operating to produce a given resuit, they work in accordance 
with and in obédience to some law of co-operative action. When we 
change one élément which works and opérâtes differently from the 
one for which it is a substitute we necessarily change the action of ail, 
and then the combination opérâtes according to and in obédience to 
another co-operative law, and we hâve a new combination working 
in a différent way to produce a resuit, and it may be the same resuit ; 
but it is not obtained in the same way by the co-operation of the same 
éléments or their équivalents. Such, in my judgment and opinion, 
is this case. It is not enough that the two éléments, one of which is 
alleged to be the équivalent of the other, perform the same function 
when in the same place; but they must perform that function by ap- 
plying the same force to the same object, through the same mode of 
application. Goodyear Dental Vulcanite Co. v. Davis, 103 U. S. 222, 
26 L,. Ed. 149, which was a patent for a process; Burr v. Duryee, 1 
Wall. 531, 572, 17 L. Ed. 650, 660, 661; Westinghouse v. Power 
Brake Co., 170 U. S. 5G8, 569, 18 Sup. Ct. 707, 42 L. Ed. 1136 ; Curtis 
on Patents (4th Ed.) § 310; Machine Co. v. Murphy, 97 U. S. 125, 
24 L. Ed. 935; Carter Machine Co. v. Hanes (C. C.) 70 Fed. 859, 
865; Duff Mfg. Co. v. Forgie, 59 Fed. 772, 775, 8 C. C. A. 261, 
citing and approving 1 Rob. on Pats. § 247. 

The object or purpose of the patent in suit is to print on the band 
or time slip, by means of the type, and by bringing the two in con- 
tact, the hour and minute of the workman's arrivai and departure. 
The object and purpose of dçfendant's device is the same. The force 
employed is applied to the same object, viz., the band, through the 
médium of certain mechanism. If that force is the hand of the work- 
man manipulating and pushing the lever, we hâve the same force. If 
it be the platen in the one case, and the roller in the other, each of 
which presses the band against the type because of the force applied by 
the vvorkman, we do not hâve the same identical "force," but an équiv- 
alent "force," clearly. Hence we hâve the same force applied to the 
same object, to accomplish the same purpose or resuit. The question 
remains: Is this force applied to this object and to accomplish the pur- 
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pose through the same mode of application? But "mode of applica- 
tion" does not mean the mère contact of the band with the type, but the 
mode of action of the mechanical devices used to bring them together. 
ïs the same law of co-operative action employed in both cases acting 
through substantially the same means ? 

In the claim in suit of the complainant's patent, this impression band 
is carried on two rollers, and must be movable longitudinally. This is 
the essence of this élément of the claim and made so by express words. 
It is made so movable by two rollers on distinct shafts and arranged in 
the same horizontal plane which turn in unison and wind the band onto 
the one roUer as it is unwound from the other. This longitudinal 
raovement of the band is impossible in defendant's construction, and 
is not présent. The law of its movement in defendant's construction 
is circumferential or rotary, and not longitudinal. In the one case the 
band is rotated with the roller as a whole to bring the required num- 
ber to the type, and there is no winding and unwinding. The type 
and band are then brought together by raising the roller into contact 
with the type-wheel or by dropping the wheel into contact with the 
roller, and thus the printing is donc; while in the other it is not 
rotated as a whole, but, as one part or end is unwound from one roller, 
it is carried longitudinally through space underneath the type on the 
printing wheels by the révolution of another roller, halted long enough 
to be pressed against such type by an independent platen and receive 
the impression, and then wound upon the other roller. It is the part 
suspended in space, away from both rollers, that is pressed against the 
type and receives the impression therefrom. It is so pressed against 
the type by independent means, a distinct élément of the claim absolute- 
ly essential to its operativeness by the action of other laws, by the same 
force, but applied in a différent way, and by différent means. 

I deem it immaterial that two éléments of a claim of one patent are 
inserted in one élément of the claim of an allcged infringing patent. 
Bundy Mfg. Co. v. Détroit Time Reg. Co., 94 Fed. 524, 538, 36 C. C. 
A. 375, Such union of the two éléments does not avoid infringement, 
provided they both be there. But both must be foimd in the alleged 
composite élément ; that is, both must be found in the infringing device. 
It is no answer to say that both are unnecessary, and one may be dis- 
pensed with without impairing the claim or patented device. The pat- 
entée, b}' putting it in as an élément of the combination, makes it 
essential. Take it out, and you no longer hâve the combination of the 
patent. If invention is involved in joining the two, then, within the 
cases cited, there is no equivalency. Hère claim 2 of the patent in suit 
has as its second élément "a band movable longitudinally in either di- 
rection," etc. Thèse words "movable longitudinally" are not merely 
descriptive of the band, but show an essential mode of putting the band 
into the combination, attaching it to, or Connecting it with, the other 
éléments to make an operative device or apparatus. Unless so movable, 
the recorder is whoUy inoperative. Such a band défendant does not 
use. If the two rollers, D, D', are not an essential part of the second 
élément of claim 1 of the patent in suit, then we hâve simply a band 
in the combination designed to be put in, priiited on and removed like 
the sheet of paper in a typewriter, and it becomes a fugitive élément. 
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not a proper élément of a patentable daim. Morgan Envelope Co. v. 
Albany Co., 152 U. S. 425, 14 Sup. Ct. 627, 38 L. Ed. 500; Stearns v. 
Russell, 85 Fed. 218, 225, 29 C. C. A. 121. 

Hère claim 2 of the patent in suit bas another élément, "a platen 
actuated by said lever and pressing the band into contact with the 
time-printing wheels as set forth." Such a platen défendant does not 
hâve. It bas one roller on which a band not movable longitudinally 
is wound, and there is no platen whatever in the sensé of the patent, 
for the reason that in defendant's construction and mode of opération 
and printing a platen is wholly unnecessary. The roller carrying the 
band is all-sufficient. Défendant dispenses wholly with one relier,, 
the platen, and much mechanism necessary for the opération of that 
platen. It substitutes nothing. Défendant requires no substitute, no 
équivalent. It, by changes of mechanical means and a différent mode 
of opération, a change in the idea of means, makes one roller do the 
work of two rollers and a cumbersome and involved platen. Défendant 
may infringe the Dey patent. No. 522,784, if it be valid ; but that ques- 
tion is not in this case. No such claim is made in the bill of com- 
plaint herein. 

There is great doubt that John Dey invented the recorder of the 
patent in suit; but I cannot say it is established beyond a reasonable 
doubt that F. E. Cable, and not John Dey, was the inventer. The 
payment to Cable of $1 in addition to bis wages on every machine made 
is an important circumstance ; but he was quiet, and allowed Dey to 
take out the patent in his own name, and has been silent since. Wh?.t 
others "understood" is hardly évidence that Cable was the inventer. 
But it is unnecessary to pursue that feature of the case. I bave fuUy 
canvassed the prier art, which shows Dey to be but a mère imprever in 
the art, and not entitled te a broad range of équivalents. This is 
emphasized by the fact his patent is for a mère combination, where the 
range of équivalents is much narrower than in other cases. 1 Robin- 
sen on Patents, §§ 254, 255: Carter M. Co. v. Hanes (C. C.) 70 Fed. 
859 ; Dufif Mfg. Co. v. Forgie, 59 Fed. 772, 8 C. C. A. 261. 

Défendant does not infringe. There will be a decree dismissing the 
bill of complaint, with cests. 



HEYWOOD BROS. & WAKEFIELD CO. v. SYR.VCUSE RAPID 
TRANSIT RY. CO. 

(Circuit Court, N. D. New York. Mardi 27, 1907.) 

1. Patents— Validitt and Inpeingement— Car Seats. 

The X7.e and Gilfillan (Wlieeler, assignée) patent, No. 4!)], 761, for a 
car seat liaving a réversible back of the "walk over" type, tlie essential 
feature of which is a pair of arms comicrtins tlie bacli to tho seat frame. 
having the one end of tlie pair pivoted to the end of the frame near tl]e 
(•enter thereof by pivots arrangea in a liorizoutal plane, and Iiaving the 
otlier or upper end of the pair pivoted to tlie end of the baclt by pivots 
arranged in a plane substantially at right angles to the plane of the back, 
in such nietliod of pivoting disclosea novelty and patentable invention, aisd 
is entitled to a broad range of eciuivalcnts. Also hcld valid as against 
the claim that the invention was made by another thau the jiatentees and 
infringed by a seat havlng at one end a pair of arms exactly like those of 
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the patent, and at tlie other end a pair which were functionally équiva- 
lent. 

2. Same— Evidence of Invention— Commercial Success or Device. 

In ail cases the great commercial success of a patented device, and tlio 
fact that it supplauts or supersedes otl)er devices of tlie same l^ind used 
for the same purpose, are évidence of patentable invention, novelty, and 
utility of no mean order or low degree, and such facts are in many capeu 
persuasive évidence of a most valuable conception. 

[Ed. Note. — For cases in point, see Cent. Big. vol. 38, Patents, § 3S). 

Utility, extent of use, and commercial success as évidence of invention, 
see note to Doig v. Morgan Mach. Co., 59 C. C. A. 620.] 

3. Same— CoNSTBUCTiON or Claims— Ei-fect of Peoceedings in Patent Of- 

fice. 

While it Is settled lavr that a patentée who bas acquiesccd in the re- 
jection of a broad claim by substituting a narrower one cannot insist up- 
on a construction of the latter to cover that which vras rejected, yet sucli 
rule does not debar him from a libéral construction of the claim as graut- 
ed, nor from the beneflt of the doctrine of équivalents. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 244.] 

4. Same— Amendment of Claims. 

If there was no amendment narrowing a claim of a patent in respect 
to the esseutial feature of the invention disclosed therein, ameudments 
made in référence to an incidental matter intended to perfect the claixn 
or device imijose no restriction on the rights of the patentée in respect 
to équivalents. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, § 244.] 

5. Samb— Infeikgement— Car Seats. 

The patentable invention disclosed by the Curwen patent. No. 784,383, 
for a car seat, relates to one thing, while that of the Aze and Gilfiilan pat- 
ent. No. 491,701, relates to au entirely différent thing, whlch is not claiui- 
ed nor covered by the Curwen patent and the fact that a structure con- 
fonns to that of the latter patent and contains the patentable feature 
thereof is not even presumptive proof that it does not also embody the in- 
vention of the Aze and Gilfiilan patent and Infringe the same. 

In Equity. Suit for alleged infringement of daims 2, 3, 4, 5, 10, 
and 11 of United States letters patent for car seat to Aze and Gil- 
fiilan, No. 491,761, dated February 14, 1893, on application filed No- 
vember 24, 1891. The défendant is a user of the alleged infringing 
seat. 

Samuel Owen Edmonds (J. Edgar Bull, of counsel), for com- 
plainant. 

Gannon, Spencer & Michell (Melville Church and Francis Rawle, 
of counsel), for défendant. 

RAY, District Judge. The patent in suit relates to "car seats," 
although the same may be used in any place where such a seat is 
desired, and was issued February 14, 1893, on application filed No- 
vember 24, 1891, to Emile Aze and Essington N. Gilfiilan, assignors 
to Harris A. Wheeler. The seat constructed under this patent has 
corne to be known, generally, as the "Wheeler Seat," and will be so 
referred to, and the patent will be referred to as the "Wheeler Patent." 
This seat belongs to the type known as "walk over," as distinguished 
from the "turn over." In both types the back of the seat is carried 
from the one side thereof to the other, being pivoted to the frame 
near the center of the seat at both ends in some manner, but in the 
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latter type the back turns completely over, making a half révolution, 
so that what was the upper edge when on one side of the seat be- 
comes the lower edge when on the other, and consequently the same 
side of the seat back is always presented to the back of the occupant 
and receives the wear. The "walk over" back does not revolve 
at ail, but is carried over, being pivoted to the frame, or frame and 
arm of the seat in some manner, always retaining its upright position, 
and consequently the same side of the seat back is not always pre- 
sented to the occupant and both sides hâve equal wcat, and the upper 
edge when in one position is the upper edge when in the other. There 
•are other alleged advantages in the "walk over" type, such as ease 
and rapidity and certainty of movement, etc., when a change of posi- 
tion is desired ; but it is unnecessary to go into détail, as the utility 
of the patented device, and, to an extent, the superiority of this "walk 
over" type, is conceded. The proof shows that, in many cases at 
least, this type of seat has superseded, and is superseding, the "turn 
over," and has met, and is meeting, with large sales. Complainant's 
seat is a commercial success; has had, and now has, large sales. In 
short, it is conceded that the patent in suit discloses some patentable 
novelty, but défendant contends that it is not for a pioneer invention 
and is to be quite narrowly construed and limited, and that so con- 
strued and limited as it must be, in view of the prier art and the 
proceedings in the Patent Office, disclosed by the file wrapper, the 
défendant does not infringe. The défendant also insists that the pat- 
entee's assignors were not the first inventors, but that one Emery 
B. Cushing was, and therefore the patent is void. It insists that, 
as early as 1888, Cushing made the complète invention of the entire 
subject-matter of the claims in suit, completed a working mo<:lel which 
was operative, and disclosed his invention to some of his friends and 
neighbors. This alleged model is in évidence, and shows substantially 
ail that is disclosed by the patent in suit. But it is not identified by 
any person except Cushing, and I do not think the proof shows it 
was in existence at any date prior to the application for and the grant- 
ing of the patent in suit. Cushing applied for a patent on the device 
embodied in his model some two years after the patent in suit had 
been issued and the structures in accordance therewith had been put 
in practical and public use. A somewhat lame excuse for this delay 
has been given, but I am not satisfied with it. Undoubtedly he was 
at work on a car seat ; but, if he had completed the model in suit, 
it is incredible that he did not apply for a patent. He was not a novice 
nor ignorant of the patent laws. In short, I find that Cushing v/as 
not the inventor, but that Aze and Gilfillan were. 
The claims of the patent in suit which are in issue read as follows: 

"(2) In a réversible car seat, the coinbination with a frame and a back, of 
a pair of arms gubstantiallj' equal in leiiarth, pivoted to each end of the baek 
at their upper ends, and having their lower ends pivoted to tlio trunie near tbo 
center thereof, the pivots Connecting said arms to the back l)eing arranged ii\ 
a line extending at an angle to the plane of the back, substantially as set 
forth. 

"(3) In a réversible car seat, the combination with a frame, and the back, 
of a pair of substantially parallel arms pivoted to said frame and to each sido 
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of said baclc, and such latter pivots being in a line at rigbt angles to tlie piano 
of tJie baeli, sutistantiallj' as set forth. 

"(4) In a réversible car seat. tlie combination with the frame and the back, 
of a pair of snbstantially parallel arms pivoted at tbeir ends respectively to 
eaeb side of tbe back and the frame, tbe pivots tbereof at-the upper end of 
the pair being arrangea in a plane at right angles to the back and at the 
other end In a horizontal plane, snbstantially as set forth. 

"(ô) In a réversible car seat, the combination with a frame and a back, of 
a pair of substantially parallel supporting arms, pivoted to the lower edge 
of said back, and to the frame, at each side, and a stop for limiting the move- 
ment of said arms, the pivots Connecting the arms to the back being arranged 
In a line extehding at an angle to the plane of the back, and the ijivots Con- 
necting the arms to the frame, being located near the eenter of tlie frame, snb- 
stantially as set forth." 

"(10) In a réversible car seat, the combination with the frame of the back 
having heads rigidly fixed to botli sides thereof, and arms pivoted to the said 
heads, and to both sides of the frame near the eenter thereof, the pivots Con- 
necting said arms to the said heads being normally arranged in a line extend- 
ing at an angle to the plane of the back, substantially as set forth. 

"(11) In a réversible car seat, the combination with the trame of the bacl< 
having heads rigidly fixed thereto and projeeting bolow the lower edge tbere- 
of, and arms pivoted to said heads, and to both sides of said frame near the 
eenter thereof, the pivots Connecting said arms to the heads being arranged 
iu a line extending at au angle to tbe plane of the back, substantially as set 
forth." 

Claim 2 lias in combination in a "réversible car seat" (1) a frame 
and a back; (3) "a pair of arms" substantially equal in length (a) 
pivoted to "each end" of the back at their (the arms) upper ends, and 
(b) having their (the arms) lower ends pivoted to the frame near the 
eenter thereof; and (3) the pivots Connecting said arms to the back 
being arranged in a line extending at an angle (any angle?) to the 
plane of the back, substantially as sèt forth. 

Claim 3 has in a "réversible car seat" the combination of (1) a 
frame; (3) a back; (3) a pair of substantially parallel arms (a) 
pivoted to said frame and (b) to each side (end) of said back; and 
(4) the pivots attaching the arms to the back being in a line at "right 
angles to the plane of the back." Claim 3 differs from claim 2, in 
that the arms are "substantially parallel," but not necessarily of 
substantially the same length, and the pivots Connecting the arms with 
the back are in a line at "right angles" to the plane of the back, in- 
stead of extending at an angle to the plane of the back. 

Claim 4 has, in a "réversible car seat," the combination (1) with 
the frame and the back ; (2) a pair of substantially parallel arms (a) 
pivoted at their ends respectively to each side (end) of the back and 
the frame, the pivots thereof (b) at the upper end of the pair being 
arranged in a plane at right angles to the back, and (c) at the other 
end in a horizontal plane. This claim mentions the manner in wdiich 
the lower end of "the pair is pivoted to the frame." 

Claim 5 calls the arms "supporting arms," which thej- are in fact 
in ail the claims, pivots the upper end to the "lower edge of said back," 
intending evidently the lower position of the edge of the end, not 
the edge of the lower side, although this might be donc, adds a "stop" 
for limiting the movement of the arms, but the pivots Connecting the 
arms to the back are not necessarily arranged in a line extending at a 
"right angle" to the plane of the back. 
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Without describing the other daims more in détail, the main idea 
présent in each daim is a "pair of arnis" pivoted at each end of the 
pair; tlie one end being pivoted to one end of the back of the seat, 
and the other end to the corresponding end of the frame of the seat. 
It is conceded by both parties that daims 3, 4, 5, 10, and 11 are to 
be read with "end" substituted for "side," where the pivoting of the 
pair of arms to the back is spoken of, and that each daim in suit 
calls for two "pair of arms," one pair at each end of the seat. Read 
as they do read, literally, this is not true, for in daims 3 and 4, for 
instance, only one pair of arms is mentioned, and this pair of arms 
(two arms make a pair of arms) is pivoted at one end thereof (not 
at. each end of each arm) to each side of the back. This is possible 
and practicable, for the one arm of the pair could be pivoted to the 
front side of the back, and the other arm of the pair to the back side 
of the back. Claim 2 expressly states that a pair of arms is to be 
pivoted to each end of the back. Hence that claim calls for two 
pairs of arms. But a référence to the proceedings in the Paient Office 
demonstrates beyond ail question that the daims were only allowed 
when changes were made which included two pairs of arms, one 
pair at eacli end of the seat, and complainant's expert testified "the 
words 'end' and 'side,' while referring to the pivotai connection of 
the arms to the back and the seat frame, mean one and the same thing." 

Claim 2 now in suit was an additional claim (5) presented June 17, 
1892, and read as foUows : : 

"In a réversible car seat. the coiBt>ination witli a frame niul a back, of a 
pair of arms substantially equal in leiigth, pivoted to eacli end of the bacli and 
to the frame, the pi^•ots conuectinsî said arms to the hiiek being arranged in a 
line exteuding at an angle to the plane of the baci{, substantially as set fprth." 

This took the place of original claim 5, which became claim 7. 
This additional claim was objected to July 19, 1892, as follows: 

"Claims 5, 7, 9, and 10 are each rejocted as expressed on the patent to 
Stanley, réversible seat. No. ]8(!,r)05, .January 2.3, 1877 (Car Seats). Thèse 
claims should each set forth the arms at each side of the back." , 

This meant each end of the back ; that is, the aisle end and the end 
next the side of the car. September 17, 1893, the applicants amended 
this claim, then 5, now 2, as follows : 

"Claim ri. Une .3, cancel 'and to the frame' and iiisert 'at the npper ends, and 
having their lower ends pivoted to the frame near the center thereof.' " 

This was done, and the additional claim y, substituted for original 
claim 5, which had become claim 7 by amendmcnts, etc., of June 17th, 
became claim 2 of the patent in suit. 

The history of daim 3 of the patent in suit is as follows : Original 
claim 4 read : 

"In a réversible car seat, the combination with the back, of a pair of sub- 
stantially parallel arms pivoted to said back and such pivots being in a line at 
right angles to the frame of tlie back." 

January 23, 1892, this was objected to as follows : 

"Claims 3, 4, 7, and 8 are objectionable in form for the reasons ui'ged against 
claim ], and are rejected on the référence cited therefor." 
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The objections and référence as to original claim 1 were : 

"Clalm 1 is indefinite and incomplète. The supporting frame and the pivot- 
ed connection of tlie ai-ms mereto should be included. It is rejected ou pat- 
ent to Norcross, No. 436,313, September 9, 1890." 

June 17, 1892, the appHcants said by way ot amendments : 

"Claim 4, liue 1, aftei- 'witli' insert 'a frame.' Line 2, after 'said' insert 
'franie and to.' Line 4. ciianfïe 'frame' to 'plane.' Same line, after 'bacl;:' 
insert 'substautiall,y as set fortli.' Also change numerals ot claims 2, 3, 4, 
* * * to 3, 4, 0, » * * respectively, aud insert the foUowiug addi- 
tional eUiims." 

Claim 4 thcn became claim 6 ; a new daim, later claim 2, coming 
in as claim 5. In référence to the claims as thus presented, the ap- 
pHcants said: 

"Claims 5, (!, 7, aud 8: Tlie référence does not show pivots at the npper 
ends of the' arma arrunged in a liue at right angles to the baek, uor are the 
arms substantially equal in length. By such a construction, the applicants gain 
ail of the advantages of the références, and none of the disadvantages, and 
wlth applicants' construction, the arms need not project above the bottom 
cushion, and yet tbey produce the maximum length of throw." 

July 19, 1893, the Patent Office said, "Claim & when amended to 
include a pair of arms at each side of the back may be allowed." The 
words "each side (end) of said," before "back," in line 4 of claim 3 
in the patent, and the word "and," after "frame," line 1, were then 
inserted, and by cancellation of cla'ms and change of numerals claim 
6, original claim 4, became claim 3 of the patent in suit. 

It is évident, therefore, that while this claim was originally rejected 
on Norcross, No. 436,313, this was not persisted in in face of the protest 
and statement of June 17th, already quoted, calling attention to the 
arrangement of the arms in a line at right angles to the back and their 
pivoting to the back in that form and to their equal length. The 
Patent Office acquiesced in the equity of that contention, and requireQ 
the addition merely of another pair of arms at the other end of the seat. 

Norcross, No. 436,313, September 9, 1890, shows a pair of arms 
(levers) at the end of the seat; each arm having a short right angle 
arm at the lower end, which short arms are crossed upon each other, 
said levers (arms) lying edge to edge in the same vertical plane when 
the back is in position, and are pivoted to the seat frame at their lower 
ends on the same horizontal line, and to the back at their upper ends 
"as set forth." As set forth, "Plates, G, are attached to the ends of 
the back and the levers (arms), FF', are pivoted to it in such a posi- 
tion as to be relatively reversed as to points of attachment with réf- 
érence to their lower ends," and so as to bring the one or the other of 
them under a spring boit shown when the back is in position for oc- 
cupancy. While thèse levers or arms are pivoted to the seat frame 
"on the same horizontal line," they may or may not be pivoted to the 
end of the back of the seat by pivots arranged in a line extending at 
an angle to the plane of the back, or by pivots "being in a line at 
right angles to the plane of the back." Norcross is not only silent on 
the subject, but shows a pivoting of the arms to the back of the seat 
that is entirely and radically différent from the conception of the 
patent in suit. On this point, the patent in suit says: 
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pair moves synchronously with the long arm thereof, but does not 
maintain or hâve the same inclination. The two are parallel only 
when the back is exactly upright on its way from the one side of the 
seat to the other. When the back bas been changed — that is, when 
it is in position for use by the occupant of the seat — the lower end of 
this short arm, being pointed, fits into a socket on the frame of the 
seat, and, acting in connection with the long arm, supports and 
holds the end of the back to which attached firmly in position. I re- 
peat: The objects, purposes, and functions of the substituted pair of 
arms are precisely those of the duplicate pair of the Wheeler seat 
made under the patent in suit. The two pairs of arms in both seats 
are made to operate or act in synchronisai by substantially the same 
means or connections, although the Curwen patent which covers thèse 
means, and to which attention will be called later, is for an improve- 
ment in such means. In short, the invention of the Curwen patent, 
as we shall see, is for improved means for Connecting the arms at 
the two ends of a car seat and causing them to work in unison, and 
nothing more. 

It is true that, in the broad sensé, Aze and Gilfillan were not pi- 
oneers in this art, or in this branch of the art relating to "walk over" 
backs. They were improvers, and they made a long and useful step 
in advance. The Brill Company, really defending this suit, and now 
making and using and selling with their cars, equipped therewith, 
the alleged infringing seat, formerly used and equipped the cars made 
and sold by it with the Wheeler seat. That company acquiesced in 
the validity of the Aze and Gilfillan patent for years, and recognized 
the utility and commercial value of the seats made in accordance with 
it; but this fact does not estop them or preclude them from using any 
car seat they see fit to use, provided it does not infringe. That com- 
pany had the right, with ail other persons, to invent, if it could, or 
secure an improved car seat, or to substitute an inferior one, but not 
to appropriate the Aze and Gilfillan invention. The fact is mainly 
pertinent as bearing on the novelty and value of the real conception 
and patentable novelty disclosed in the Wheeler seat. Aze and Gil- 
fillan were pioneers in walk over seats, having a pair of arms with 
the upper ends of the pair pivoted to the end of the back of the seat 
by pivots arranged in a Une substantially at right angles to the plane 
of the back, or in a walk over seat having two pairs of such arms so 
pivoted and also pivoted to the frame of the seat. A pair of arms 
at each end of the seat, and single arms at each end, were old in the 
art, and, as stated by the Patent Office in considering the Curwen 
application subsequently, "there was no invention in combining the 
two." In that particular feature, they were pioneers. In that feature 
they or the complainant are entitled to a fair range of équivalents. 
My attention is invited to a seat having the Stillwell and Brundage 
devices and the Gordon and Degener mechanical movement added 
and applied or pivoted to the back of the seat and the frame in the 
same manner Aze and Gilfillan apply it. Aze and Gilfillan did not 
patent a mechanical movement. The trouble with the illustration is 
that it cornes too late, long after Aze and Gilfillan had made their 
invention and obtained their patent. Having pointed the way, it 
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now seems simple enough. But it is contended that as Aze and Gil- 
fillan were merely improvers, and defendant's seat can be differentiat- 
ed from complainant's, the charge of infringement cannot be sustained. 
Cimiotti Unhairing Co. v. American Fur R. Co., 198 U. S. 399, 414, 
25 Sup. Ct. 697, 49 L- Ed. 1100; Kokomo Fence Machine Co. v. 
Kitselman, 189 U. S. 8, 23 Sup. Ct. 521, 47 L. Ed. 689. 
It is settled law in patent cases that : 

"When an inventer seeking a broad claim wbich is rejected, in which re- 
jéction he acquiesces, substitutes therefor a narrower claim, be canuot be beard 
to insist tbat tbe construction ot" tbe claim allowed shall cover tbat wbieli 
bas been previously rejected." Computing Scaie Co. of America v. Automatic 
Scale Co. (Suprême Court of U. S., Feb. 25, 1907, not yet offieially reported) 

27 Sup. Ot. 307, .51 L. Ed. ; Corbin Cabinet Lock Co. v. Eagle Lock Co., 150 

U. S. 38-40, 14 Sup. Ct. 28, 37 h. Ed. 989; Hubbell v. United States, 179 D. S. 
77-80, 21 Sup. Ct. 24, 45 L. Ed. 95, and cases tbere cited. 

Still "the patentée is entitled to a fair construction of the terms of 
his claim as actually granted." Hubbell v. United States, supra. It 
is a matter of course, in view of the authorities cited, that in order 
to infringe the défendant must hâve and use a car seat having a pair 
of arms at each end thereof, or an équivalent, and thèse pairs of arms 
must be pivoted to the back in substantially the manner described, or 
an équivalent manner, and also to the frame of the seat. I do not 
understand that thèse cases hold that, where an inventor substitutes 
and accepts a narrower claim than the one first presented, that having 
been rejected, he is confined to that précise form allowed and bars 
himself from the benefits of the doctrine of équivalents, unless he 
has used language which does confine him to the précise form de- 
scribed. He may limit himself in the use of équivalents, of course. 
He is not entitled "to any considérable range of équivalents, but is 
practically limited to the means shown by the inventor" (Computing 
Scale Co. of America v. Automatic Scale Co., supra) ; but no one 
can take his invention bodily and escape the charge of infringement 
by using it in a différent form merely, or in connection with some 
other thing which in no sensé modifies or is modified or affected by it. 
If that can be done, thrn every inventor whose invention is new and 
résides wholly in some one élément of his claim loses ail right to the 
doctrine of équivalents, if he makes the claim for that élément too 
broad to begin with, and is required to make it narrower to accord 
with his actual invention, and does make it narrower to express his 
real invention. And in such case, if that be true, an infringer may 
take it, the élément containing his invention, bodily and combine it 
:n a claim with other old and équivalent éléments, ail together work- 
mg or operating in the same way as the inventor's combination to 
produce the same resuit sought and obtained by the true inventor. 
The greater should include the less, and, while Aze and Gilfillan 
cannot claim the seat with only one pair of arms, they may claim the 
seat with two pairs of arms, any two pairs of arms that embody and 
use their true invention. If there has been no amendment or nar- 
rowing of the claim in respect to its very essence, the "pith and mar- 
row" of the invention disclosed in the claim, if there was no issue 
as to that, and the amendments were made in référence to an incidental 
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matter, something that would perfect the claim or device and make it 
more useful or operative, then there is no restriction of limitation on 
the rights of the patentée as respects équivalents for some part of 
his device when made in accordance with his patent. Reece Co. v. 
Globe Co., 61 Fed. 958, 10 C. C. A. 194 ; United States Co. v. Sturte- 
vant Co., 125 Fed. 384, 60 C. C. A. 244; Winans v. Denmead, 15 
How. (U. S.) 330, 14 L. Ed. 717. The law is to protect meritorious 
patentées and promote justice. 

We return, therefore, to the question whether or not the defendant's 
seat is so differentiated from complainant's that it must be held the 
charge of infringement is not sustained. Défendant has not dis- 
pensed with a pair of arms at either end of the seat. It has substituted 
another pair at one end, and at the other end uses an exact duplicate 
of the complainant's pair of arms, including the pivoting to both frame 
and back, and has, in so doing, appropriated the invention of Aze 
and Gilfillan, now the property of complainant. It connects thèse 
two pairs of arms in the same way complainant does, and so that 
they operatë synchronously. It by no new or patentable device, but 
by an old socket attached to the frame, dispenses with the necessity 
of absolutely pivoting the short arm of the substituted pair to the end 
of the frame of the seat, as when this short arm sets into the socket, 
as it necessarily must, being carried to it by the action and move- 
ment of the first pair of arms, pivoted as are complainant's, it per- 
forms ail the functions, the very function, of the second arm in com- 
plainant's pair attached to and used at that end of the seat. Pivoted 
to the end of the back at its upper end, and seated in the socket at 
the other, this short arm is a complète substitute for the second arm 
of the pair at that end and its full équivalent. The long and short 
arm forming this substituted pair are each pivoted to the end of the 
back, but not by two pivots arrangea in a Une at right angles with 
the plane of the back, but by one pivot in a Une at right angles with 
the plane of the back, and, of course, in a line drawn at any angle with 
the plane of the back. The substituted pair of arms performs every 
function required or demanded by the Patent Office of the second 
pair of arms when it insisted on a pair of arms at each end of the 
seat. The Patent Office so held and declared subsequently in the 
foUowing language : 

"In claim 1 It is évident that If one llnk (arm) of Aze Is left oCC the back will 
oi>erate the same as if it is on, although it might not operate so smoothly." 

The occasion of this will be stated later. The Patent Office did 
not demand that the second pair of arms should be pivoted in any 
particular manner. The demand was : 

"Arms at each side (end) of the baclî should also be Included. * * * 
Claim 6 [of which I hâve given the history, and which became claim 3 in thi; 
I)ateut as flnally granted], when aniended to inelude a pair of arms at each 
side (end) of the back, may be allowed." 

As to claims 5, 7, 9, and 10, "thèse claims should each set forth the 
arms at each side of the back." So of the other claims. No im- 
portance whatever was attached to the mode or manner of pivoting 
the second pair of arms to the back or frame, and nothing was said 
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'on that subject. Certainly they must move in unison with the others, 
and be attachée! to the seat; but their fonction was to support the 
back, steady it, and hold it when in position, merely, not to carry it 
over and prevent it from falling down, etc., and give the proper in- 
clination to the back of the seat, as ail that is effectively donc by the 
fîrst pair of arms properly pivoted in accordance with the patent, and 
which pair of arms is used by the défendant. There is no patentable 
différence in the modes of using or in the use or in the application 
between complainant's pair of arms and defendant's substituted pair 
of arms. Busell Trimmer Co. v. Stevens, 137 U. S. 423, 11 Sup. Ct. 
150, 34 L. Ed. 719. 

There is another and a familiar rule of law, perfectly just and ap- 
plicable hère, which is : "That which wonld anticipate, if earlier, will 
infringe, if later." Clearly, if the défendant had patented the alleged 
infringing car seat, and the complainant had then made and used 
the Wheeler seat, he would infringe. He could not escape by saying: 
"For the same purpose, and to attain the same resuit, I use two pairs 
of your arms each pivoted according to the very essence of your 
patent, each containing the very gist of your invention, instead of one 
pair, and therefore I do not infringe your patent." 

The défendant claims that its seat is constructed in accordance with 
the patent to Samuel M. Curwen, issued March 7, 1905, No. 784,383, 
for car seat, and that, as the structure there shown was held to show 
patentable novelty, it is proof that the Patent Office found a patent- 
able différence in the two structures, and therefore they are sufficiently 
differentiated. The fallacy of this is easily seen and demonstrated. 
The claims of the Curwen patent, 11 in nuinber, do not, nor does either 
one of them, mention the mode or manner of pivoting the arms, or 
■'links," as Curwen calls thèse arms, to either the back or the frame 
of the seat. That question is not involved in the claims of the Curwen 
patent. Had Curwen pivoted bis links to the seat back by pivots ar- 
ranged in a line substantially at right angles with the plane of the 
back, or to the back in that manner and to the frame in the manner 
described, and claimed that manner of pivoting, etc., bis claim would 
hâve been promptly rejected as anticipated by the Aze and GilfiUan 
patent in suit. Claim 1 of Curwen reads: 

"(1) In a car seat or similar device, a walk over back with a single link at 
one end and a pluriUit.y of links at tlie other eud and means for causing gaid 
links to niove in unison wlien the back is reversed." 

His third claim reads : 

"(3) In a car seat or similar device, a walk over back with a single link 
at one end and a plurality of links at its other end, said single link being 
flxed to a sliaft, a crank flxed to said shaft, a link connected with said crank, 
and nieans Connecting said link and the plurality of links so that the link se- 
cured to the back will act in unison when it is reversed." 

But more, Curwen appealed from the rejection of certain of his 
original claims, and on appeal the examiner submitted the following: 

"The références of record show that car seats hâve been provided with a 
Ijlurality of links at each end as sliown in Rochester and Aze et al. The 
références also show that car seats hâve been provided with a single link at 
each end. See Norcross and Barney. Koehester and Aze et al. show a car 
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seat in-ovided witli a pluriility of links ;it «ach end and mcaiis for sliiftins th(> 
seat wiii'u tlie back is reversed. Norcross sliows a car seat witli a siuRle link 
at eacli eiid and means for sliifting the seat wlien the back is reversed. In 
View of the above références, it is the o])inion of tlie examiner that appli- 
cant's invention doos not lie in tlie number o( links used at eacli end of tlie 
seat, tliat tlie number used is purely a inattcr of judsiuent; but after liavint;- 
deterjnined on the number of links to be used, applicant^s invention lies in bis 
iiovel nieans for prodneing an 0])erative structure. In view of the prior art, 
applieaut's novel means résides broadly in tlie subjeet-lnattcr covered by claiiii 
1. viz., a means for moviiif; thèse links in unison. Claini 7 is believed to be 
mot by Aze et al. and Barney ; Aze showing a pUirality of links at one eud 
and I5ariiey a single link at one end. Claim 8 differs frora claini 7 in the ad- 
dition of stops to limit the movement of the links. Barney sliows stops, 3. 
and Aze shows stojis, r. Claim S), takeii in connection with claim 7, Aze et 
al. and JN'oreross both show means for tiltinj; the seat cusbion when the back is 
reversed. Claim 12, Aze, shows a plurality of links at one end ; Norcross 
shows a single link at one end : Aze shows stops, r, and means for tilting the 
seat when the ba<'k is reversed." 

Note the statement: 

"In view of the prior art applieaut's novel means résides broadly in the suli- 
ject-niatter covered by claim 1, viz., a means for moving thèse links in unison." 

On appeal this was approved. Therefore the défendant can clahn 
no warrant in the Curwen patent for using or appropriating the com- 
plainant's invention. The patentable invention disclosed in the Aze 
and Gilfillan patent relates to one thing, and the patentable invention 
disclo.sed in Curwen relates to an entirely différent thing. It will be 
specially noted that claim 1 of the Curwen patent, as allowed (at first 
rejected on Aze and Gilfillan, No. 491,761, February 14, 1893, the 
patent in suit), provides as one élément "means for causing said 
links (arms) to move in unison when the back is reversed." Hère the 
Patent Office held the entire Curwen invention to réside. The pivot- 
ing at right angles to the plane of the back has nothing directly to 
do with thèse means and is not mentioned as a part of them. In re- 
gard to the other élément of claim 1, "a single link at one end and a 
plurality of links at the other end," the Patent Office said, Deceniber 
3, 1903: 

"Claims 1, 6, 7. 8, 9. 10. 11, and 12 are re.ieeted on the following patents: 
Aze and Gilfillan. 491, 7G], February 14. ISg,^: Roehester, i')9.-;.41.5, Deceniber 14, 
1897; Koehler, 079,081, ,Iuly 23, 1901: Xorcross, ()10,719, 8eptember i:^, 1898— 
car seats. Thèse claims do not jiatentably differ from thèse références, in 
claim 1 it is évident that if one link of Aze is left off, the hack will operate 
the same as if it is on, although it niigbt not operate so smoothly. Tlien, 
again, it is old to hâve double links at both ends and also single links at both 
ends, and there is no invention iu merely using the combination of the t\vo 
kinds. Ail links move in unison, otherwise the seat would not be opcrative. 
The same remarks hold for daim G, to which stops hâve been added. Ail 
seats bave stops for limiting the movement." 

The seat used by the défendant is plainly and distinctly dififerentiat- 
ed from the Wheeler seat covered by the patent in suit in respect to 
the subject-matter of the invention disclosed by each, as such patent- 
able invention of each relates to a distinct subject-matter, the one to 
the mode and manner of pivoting the arms to the back of the seat, the 
other to the means for Connecting the pair of arms at one end of the 
seat to the arm or arms at the other end so as to cause them to work 
152 F.— 30 
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in unison ; but with thîs the mode and manner of pivoting the arms 
to the seat hâve nothing whatever to do, and are net mentioned in 
the daims. Hence the infringing device of the defendant's seat which 
does not embody the invention of the Curwen patent, but which does 
embody the invention of complainant's patent, cannot possibly be dif- 
ferentiated from complainant's device covered by his patent and al- 
leged to be infringed. The case is not within the principle of Ko- 
komo F. M. Co, v. Kitselman, supra, or Cimiotti U. Co. v. Am. Fur 
Réf. Co., supra. I do not think you can differentiate by substituting 
an exact équivalent in a nonessential of the claim or an essential 
which does not go to the gist of the claim, so as to escape infringe- 
ment. This would be using shadow as substance. The mechanica! 
movement used by Aze and Gilfillan may be old, but they hâve applied 
it in a new and novel manner, in a new place to meet a novel exigency. 
Tins court therefore holds and décides: 

1. That the claim? in issue of the Aze and Gilfillan patent dis- 
close patentable novelty in the respects named, and were not anticipat- 
ed. and are valid. 

2. That Aze and Gilfillan were the first and only inventors, and 
that Cushing was not the inventer. 

3. That while tjie car seat used by défendant has means for Con- 
necting the arms at the two ends of the seat, which means show 
patentable novelty and are protected by the Curwen patent, same are 
not used bv coniplainant, and hâve nothing to do with the invention 
of Aze and Gilfillan. 

4. That, while the coniplainant is limited by the terms of its pat- 
ent to a seat having a pair of arms at each end of the seat, it is not 
so limited that one who uses its pair of arms pivoted to the back and 
frame, in the mode and manner required by its patent at one end of 
the seat, does not infringe when it uses a fulî équivalent for the 
second pair of arms at the other end ; such équivalent consisting of a 
pair of arms performing every function of complainant's arms. 

5. That defendant's seat in its patentable novelty and patentable 
device can be and is differentiated from complainant's seat and its 
patentable device ; but in its infringing devices it is not so difïerenti- 
ated, and cannot be, and défendant uses and appropriâtes tlie patent- 
able and patented device of complainant's patent. 

fi. That the cars used by the défendant appropriate and use the 
patentable and patented device of complainant's patent, Aze and Gil- 
fillan. and therefore défendant infringes each of the claims in issue. 

There will be a decree for the coniplainant for an injunciion and 
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In Equity. Final hearing of bill upon Tesla patents. Nos. 381,- 
968, 381,969, 383,280, and 382,281, issued of like date, May 1, 1888. 
The alleged infringing device is a synchronous motor and alternating 
current polyphasé generator, thus distinguishable from the nonsynchro- 
nous motors involved in prior adjudications under the broad patents. 
Nos. 381,968 and 382,280. 

Kerr, Page & Cooper and Edward Rector, for complainant. 
Winkler, Flanders, Bottum & Fawsett, for défendant. 

SEAMAN, Circuit Judge. While the validity of ail the patents is 
assailed by the answer and testimony on the part of the défendant, the 
only issue pressed at the hearing and in the briefs by way of défense 
is noninfringement. That issue, however, rests on considération of 
the prior art, and the difficulties in the way of its solution are not 
much simplified by passing the question of validity. Indeed, in the 
light of the opinions which hâve been handed down, discussing both 
prior art and alleged anticipations, and upholding the broad patents. 
Nos. 381,968 and 382,280, I am impressed with the view that the 
character of the invention and validity of those patents may justly be 
treated as well established. The opinions referred to are instructive 
as well for the purposes of the présent issue of infringement, though 
not involving synchronous motor infringement. The case against New 
England Granité Co. (C. C.) 103 Fed. 951 -(on affirmance 110 Fed. 
753, 49 C. C. A. 151), is the leading one, with that of Royal Weaving 
Co. (C. C.) 115 Fed. 733, in line; and other reported décisions are 
Tesla Electric Co. v. Scott & Janney et al. (C. C.) 97 Fed. 588; 
Westinghouse E. & M. Co. v. Dayton Fan & Motor Co. (C. C.) 106 
Fed. 724; Dayton Fan & Motor Co. v. Westinghouse Electric & 
Mfg. Co., 118 Fed. 567, 55 C. C. A. 390; Westinghouse E. & M. 
Co. V. Dayton Fan & Motor Co. (C. C.) 106 Fed. 729; Westing- 
house E. & M. Co. V. Catskill Illuminating Co. (C. C.) 110 Fed. 377; 
Westinghouse E. & M. Co. v. Hiram C. Roberts et al. (C. C.) 125 
Fed. 6; Westinghouse E. & M. Co. v. Mutual Life Insurance Co. 
(C. C.) 129 Fed. 213; Westinghouse E. & M. Co. v. Stanley Instru- 
ment Co., 133 Fed. 167, 68 C. C. A. 523. With the excellent and thor- 
ough review of the earlier patents and prior art, and the well-consider- 
ed concurrent view of the novelty and scope of the Tesla inventions cov- 
ered by the patents, thus appearing in several of thèse opinions, I 
am relieved of any need to attempt an analysis of the gênerai show- 
ing in the présent case, which départs from the prior cases only in 
respect of the application of the invention to the synchronous motor 
type. Although the inquiry thus presented is not free from difficulty, 
involving abstruse discussion and distinctions in the electrical art 
which are perplexing to the nonexpert understanding and are not 
clarified by the many pages of conflicting expert testimony, the argu- 
ments at the bar were clear and well directed, and I am convinced 
that the issue as now presented is within narrow compass and governed 
by tests for its solution which are not complicated. Favored with 
opportunity to take up the final considération without delay, I deem 
it just to ail interests (with the patents soon expiring) to pass the 
decree in conformity with my conclusions thereupon, without ex- 



468 152 FEDERAL REPORTER. 

tended discussion of the interesting questions involved, as the time 
remaining at my disposai before interlocutory decree should be en- 
tered, to be seasonable for appeal, is now quite limited. 

The defendant's contentions are, in substance, that the Tesla in- 
vention, embodied in each of the patents, is the "rotating field mode 
of opération," which is "the production by the conjoint effect of out of 
phase currents of a progressive sliifting of the polarity," and thus 
"identical in its effect with that of a rotating physical magnet" ; that it 
is hmited to a self-starting motor so operated, and both by the tenus 
of the patents and the state of the art the defendant's synchronous 
motor with direct current excitation is not within the invention ; that 
the defendant's synchronous motor is simply a reversed "two-phase 
alternating current dynamo of the prior art used as a generator," 
adapted to alternative use ; and that the daims of patents 381,969 
and 382,281, which bring in "direct current excitation producing 
synchronous opération," must be limited to such use "after the motor 
is started by the Tesla means and method and brought up to speed." 
If the invention is so limited by the prior art, it is plain that the de- 
fendant escapes infringement. On the other hand, if not so restricted, 
it is equally clear that the claims of the patents are broad enough to 
reach the defendant's means and method of opération. The Tesla 
discovery for which thèse patents were granted revolutionized the art 
of electrical power transmission, as well demonstrated in the record 
from both judicial and scientific standpoints. Judge Townsend's défi- 
nition in référence to the generic patents in the New England Granité 
Case, repeatedly approved by other courts, is adopted for this considéra- 
tion, namely: 

"Tesla's invention, considerecl in its essence, wiis tlie production of a con- 
tinuously rotating or wliirling iield of magnetic forces for power purposes, by 
geuerating two or more displaced or différent phases of tlie alternating cur- 
rent, transmitting such pliases, with tlieir independenee preserved, to the 
motor, and utilizing tlie displaeed phases as such in tlie motor." 

So viewed, the patent monopoly was rightly granted for its brief 
term to the use of the means and methods thus discovered. While it 
could not exclude the known uses of the prior art, it is surely entitled 
to be protected against like motor structure and mode of opération, 
not clearly disclosed in the prior art, and the patent claims to that 
end must be fairly construed in conformity with the rule applicable to 
such inventions. I ara of opinion, therefore, that the several conten- 
tions for the défendant are either without force or untenable for the 
following reasons: Whether the effect of the Tesla invention, in its 
production of the "whirling field of magnetic force," is identical with 
that of a rotating physical magnet, as argued by experts and counsel, 
does not impress me as material to this issue. Nor does it seem ma- 
terial that in the one form of motor "the rotation is produced by the 
unaided effect of alternating out of phase currents," as described by 
counsel, and that, so applied, a self-starting motor is obtained. The 
discovery was of means and method in the polyphasé rotating field 
motor to produce the whirling field of force, and employment thereof 
was patentable with or without direct current excitation of the arma- 
ture or secondary clément. So the fact that its use produced a self- 
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ixarting mctor without the aid of such excitation cannot alone serve 
CO limit the invention to tliat effect, and I find no such limitation in the 
ierms of the patent. The quotations from the arguments of counsel 
and experts for the complainant in prier cases, urging the distinction 
ai this self-starting effect in référence to the application of the generic 
patents to nonsynchronous motors, are without force in the présent 
controvers}', and it is unnecessary to ascertain their consistency or 
inconsistency with the interprétation sought on this hearing. Unless 
limitation to self-starting motors arises out of the prior art, none can 
be imposed upon the claims in suit. 

The further propositions urged by way of défense, aside from the 
défense founded upon prior inventions of the synchronous type to be 
considered, are thèse: (1) That the synchronous motor of the défend- 
ant is the old generator of the art, simply reversed; and (2) that the 
Tesla invention is not présent therein, because (as asserted) "the 
preponderating magnetization of the" direct current^ displaces and ob- 
litérâtes the "shifting alternating current magnetization," or Tesla 
"whirling field of force." However specious both propositions appear 
on their face and in the argument, neither of them impresses me as 
controlling. 

1. The first raises the question of invention in reversing the dynamo 
electric generator to serve as an alternative current motor in trans- 
mission of power, which was aptly and satisfactorily answered by the 
opinions in the New England Granité Case, and I deem it sufficient 
to remark that the differing features and additional showing in the 
présent case do not modify my concurrence in the view there adopted. 

2. Whether the theory advanced on the part of the défendant of 
oblitération of the alternating current magnetization by that of the 
direct current to the secondary élément of the motor is or is not true, 
is not deemed material as it is unquestionable that the Tesla invention 
as above defined is brought into the opération of the motor and the 
structure is within the patent description. Under the view before 
indicated the défendant cannot escape infringement by the introduction 
of this élément "for better or worse." 

The patent références which are relied upon to narrow the inven- 
tion to nonsynchronous motors remain to be considered. Thèse are 
the French patents of Cabanellas and Dumesnil and the Bradley United 
States patent, No. 390,439, each of which devices is set up as disclosing 
a polyphasé power-transmission means by coupling two single phase 
motors in combination or aggregation. Each has received extended 
considération in one and another of the previous décisions upon the 
issues there presented for construction of the generic patents. That of 
Bradley, which is strongly pressed in the argument as showing a 
polyphasé machine, stated to be adapted for use "as a motor when fed 
or actuated by alternating currents," is subséquent in date of patent 
issue to the Tesla patents, though the original application bears date 
prior to that of Tesla. The testimony of Mr. Bradley and his attorney, 
introduced in the présent record, cannot afïect the interprétation which 
must be given the disclosure of invention in the original application, 
and, if such application can be treated as a disclosure of the prior art, 
I am of opinion that it fails to reach the Tesla conception. Tts de- 
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ficiencies in that regard are clearly pointed out in the New England 
Granité Case and later cases, and further comment is unnecessary. 
The French patents referred to are deemed equally inapplicable and 
equally well discussed in the prior cases, with no additional sfiowing 
in the présent case which calls for discussion. 

I believe that no propositions in the able and extended arguments 
on the part of the défense hâve been overlooked in my considération 
of this case, although it has not seemed needful to discuss ail of them 
for the purposes of this opinion. My conclusions are that the de- 
fendant's synchronous motor structure and opération are within the 
generic invention as patented, and expressly covered by the claims of 
Nos. 381,969 and 382,281; that the invention is utilized in the de- 
fendant's motor opération, notwithstanding the introduction of direct 
current excitation to make it synchronous, in lieu of the full realization 
of the revolving fîeld efïect for self-starting ; that such supplemental 
aid does not escape infringement, vi'ith or without advantage in such 
association; and that, in any view, the combination patents referred 
to are not limited to after-effect of the direct current excitation, but 
apply to the defendant's combination. 

Decree wiU be entered accordingly, as prayed in the bill. 



THE ISLAND QUEEN. 

(District Court, W. D. Pennsylvania. March 23, 1907.) 
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cution— Stay. 

Rev. St. § 988 [U. S. Comp. St. 1901, p. 708], wliich provides tliat "in 
any states wiiere judgmeiits are liens upon the property of tlie défendant, 
and where by the laws of sucli state défendants are entitied in tlie courts 
ttiereof to a stay of exécution for one term or more, défendants in actions 
in tlie courts of the United States held therein shall be entitied to a stay 
of exécution for one term," gives such riglit of stay in a fédéral court 
only when the défendant has property upon which the judgment, if in a 
State C'ourt, would be a lien, and who by reason of such lien would be en- 
titied under tlie state law to a stay.of such judgment. Under Act Pa. 
June 16, 1836 (P. L. 762), which maltes judgments liens on rea! estate, but 
not on Personal property, and gives a right of stay to a défendant owning 
sulhcient real estate without other security, and also a right of stay to 
other défendants on tlieir giving bail, a judgment défendant in a fédéral 
court who has no real estate canuot obtain a stay by virtue of said sec- 
tion 988 by giving bail. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, §§ 935, 
936. 

Conformity of practice in common-law actions to tliat of state court, 
see notes to O'Connell v. Reed, 5 C. G. A. 594, and Nederland Life Ins. 
Co. v. Hall, 27 a C. A. 392.] 

In Admiralty, On rule to show cause why exécution should not 
issue. 
Reed, Smith, Shaw & Beal, for libelant. 
L. C. Barton, for respondent. 
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EWING, District Judge. The libelant having obtained a decree 
in this case, the owner of the défendant vessel thereupon went to tlie 
clerk's office and ofïered bail for stay of exécution in accordance witli 
the provisions of the act of the General Assenably of Pennsylvania 
oi June 16, 1836 (P. L. 762), § 4, claiming the right to do' so by 
virtue of the provisions of section 988 of the Revised Statutes of the 
United States [U. S. Comp. St. 1901, p. 708]. The bail was not ac- 
cepted, but, in order to raise the question after the tender thereof was 
made, the libelant came into court and obtained a rule on the défend- 
ant to show cause why exécution should not issue, and this is -the 
matter now before us for considération. 

Said section of the Revised Statutes of the United States is as fol- 
lows : 

"]ii any state where judgments are liens upon the proiiorty of thp defend- 
ant, and wliere, by the laws of such state, riofeudants are entitled, in the 
courts thereof, to a stay of exécution for one term or more, défendants in 
actions in the courts of the United States, held thereiu, shall be eutitîed to a 
stay of exécution for one term." 

In Pennsylvania, judgments are liens upon the real estate of the 
défendant within the jurisdiction of the court in which the judgment 
is obtained, but not upon the personal property of the défendant, and 
the third section (page 763) of the act of June 16, 1836, above re- 
ferred to, provides that: 

"In ail actions institnted by writ for the recovery of money due by contract, 
or of damages arising from a breaeh of contract, except actions of debt and 
scire facias upon judgments, and actions of scire facias upon mortgages, if the 
défendant shall be possessed of an estate in fee simple, within the respective 
county, worth, in the opinion of the court, the amount of the judgment re- 
covered therein, or the sum for which the plaintiff may be entitled to hâve 
(Secution by virtue thereof, clear of ail incumljrances, he shall be entitled to a 
stay of exécution, upon such judgment, to be computed from the first day of 
the term to which the action was commenced, as follows, to wit: 

"(1) If the amount or sum aforesaid shall not exceed two hundred dollars, 
six months, 

"(2) If such amount or sum shall exceed two hundred dollars, and l>e less 
than flve hundred dollars, nine months. 

"(3) If such amount or sum shall exceed five hundred dollars, twelve 
TQonths." 

And the fourth section of the sanie act provides that : 

"Every défendant in any judgment obtained as aforesaid * * * if 
• * * he shall give seeurity to hc approved of by the court, or by a judge 
thereof, for the sum recovered, together with interest aud costs, lie shall be 
entitled to the stay of exécution hereinbetore provided, in the case of a person 
owning real estate." 

It is because of thèse provisions of the Pennsylvania act of 1836 
that the défendant hère claims that the right to stay of exécution is 
conferred by said section 988 of the Revised Statutes. It seems that 
the question has never heretofore arisen in this court, and the counsel 
in the case hâve been unable to fînd any reported case in which it has 
arisen elsewhere. The question is therefore with us one of first im- 
pression. It strikes me that a fair construction of said section of the 
Revised Statutes of the United States is that in states where judg- 
ments are liens upon the property of the défendant, and by the laws of 
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that State tlie défendants are eiititled, in the courts thereof, to a stay 
of exécution by reason of the judgment being a lien upon such prop- 
erty of the défendant, that then, and only then, and for the sanie rea- 
son, namely, that the judgment is a lien upon the property of the 
défendant, the défendant shall be entitled to a stay of exécution, in ac- 
tions in the courts of the United States held in such state, for the pe- 
riod of one term; and that this construction involves the conclusion 
that, if a défendant has no property upon which such judgment is 
a lien, he is not entitled to a stay of exécution in the courts of the 
United States, notwithstanding the laws of the state may provide 
for stay of exécution by défendants vvho hâve no property upon which 
judgments against them would be a lien, upon their entering security. 
It thus appears to me that this section of the Revised Statutes should 
be interpreted as if it read as follovvs : 

"In any state wliere juclgments aro liens njxm the property of the défend- 
ant, and where, by the laws of suc-h stiUe. défendants are entitled, in the 
courts thereof, to a stay of exécution for one terni or nioro. by reason of sneh 
lien, défendants in actions in the courts of the United States, held thcrein, 
shall be entitled to a stay of exécution for one terni." 

Thus if, in the présent case, the défendant possessed real estate upon 
which the judgment or decree in this case is a lien (which does not 
a]3i)ear) , then such stay of exécution might be allowed under the pro- 
visions of said section 988, but allowed only because of the lien of 
such judgments upon such real estate, and of the provision in the 
act of 1836 providing for such stay under those circumstances. If the 
intent and purpose of said section of the Revised Statutes of the 
United States was to enable the défendants in judgments obtained in 
the' courts of the United States to obtain stay of exécution thereon in 
accordance with the gênerai laws of the state in which such courts 
are held, it would not hâve been necessary to specify in said section 
that such stay should only be allowed in cases where such judgments 
are liens upon the property of the défendants, for, as we hâve seen, 
in this state that is not a prerequisite to a stay of exécution by the 
défendant, for he can enter security therefor, notwithstanding he 
may hâve no property at ail, and obtain such stay. What could hâve 
been the purpose in providing that only in states where judgments 
are liens upon the property of the défendant such stay of exécution 
can be had, except to obtain the benefît of such lien, and to place the 
défendant, upon whose property judgments in the United States courts 
are such liens, in the same position in which he would hâve been had 
the judgment been rendered in the state court? If that is not the 
purpose of this section, it is difificult to see why any référence is 
made to the judgment being a lien upon the property of the défend- 
ant, and if that is the purpose of said section, it then follows that de- 
fendants in judgments in the United States courts, in states where 
judgments of the state courts are liens upon the property of the de- 
fendants, shall hâve only such rights as to stay of exécution as those 
accorded to them by the state courts by reason of such lien. If this 
construction of the act be correct, there can be no stay of exécution 
taken by the défendant in this case, as has been attempted. 

In this view of the case it is not necessary to détermine what is 
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meant by "one term," whether it ii the period of six months (the 
duration of one term in this district) from tlie return day of tlie writ, 
or one term after that to wliich the writ is retiirnable, since the conclu- 
sion reaclied is that the défendant is entitled to no stay at ail. 
The rule is therefore made absolute. 



UNITED STATES v. OKEGOX & C. R. CO. 

(Circuit Court, D. Oregon. Marcli 18, 1007.) 

Ko. 2,28G. 

1. PuBi^ic Landr— Eailroad Grakts— I'assage of Title. 

Tlift title to land lying vvitliin tiio priniîiry or ])laee limits of a railroad 
grant passes ordinarily to tlie railroîul eompuny at tlio tiine of tlie filing 
of the map of definite lo(;ation of the Une of tlie railroad aud tlie ac- 
ceptance and approval thercof by tlie Secretary of the Jnterior, while the 
title to land within the indcninity limits does iiot pass uiitil there is a sé- 
lection uuder' the direction or wlth the approval of the Secretary of the 
Interior. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, § 
232.] 

2. Same— Donation Claim— Abakdonme^^t. 

Where a settlcment under the donation act was made on land within 
the primary limits of a railroad grant and wiis finally abandoned witliout 
com}iiGtion of the steps necesKary to jierfect title prior to the tiling of the 
railroad's map of definite location and the approval thereof by the Sec- 
retary of the Interior in .Tanur.ry, 1870, sucli land was iiot reserved from 
sale, but passed under the grant, thoiigh the records in the Land Office 
did not show that the donation claim had been abandoned. 

In Equity. 

This is a suit for the cancellatlon of a patent issued by the gênerai govern- 
ment to the défendant railroad company .Tuly 12, 1871, so far as it purports 
to grant to said company lots 5 and 6, section !i, towuship 7 south, range 3 
west of the Willamette meridian, or, in the event that the land bas been 
conveyed to an innocent purchaser for value, then it is prayed that plaintiflf 
may hâve a decree for the value thereof. Tlie facts upon whieh the bill of 
complaint is predicated are, briefly, as follows: 

The land lies within the primary limits of the land grant made by the act 
of Congress approved July 25. ISfifi. to which the défendant company has 
succeeded. The map of definite location of the railroad oT'posito and co- 
terminous with the said lots was flled and approved by the Secretary of the 
Interior January 29, 1870. Some time in May, IS.j.j, one Edmund P. Gholson 
settled u[ion the lots under the donation act, and on November 3d foHowing 
he tiled in the ofiice of tlie Surveyor General of the United States for Oregon 
his donation notification covering the same. The parties to the suit bave fur- 
ther stipulated that: "Thereafter the said Gholson abandoned the said lots 
without having paid for thcm; and the said Gholson was not residing on 
the said lots on .Tuly 2."j, 1800, nor did he réside thereon at any date after 
,Tuly 25, 18GG, and the records of the General Land Office do not show that 
the claim had been abandoned by Gholson prior to the passage of said act 
of July 25, 18Gfi, or the definite location of the line of road thereunder, or 
whether Gholson resided thereon for the period of four years." Aside from 
the stipulation, it is shown that Ghnlson lived with his wife upon the land 
unti! the last day of October, 1850. when tliey moved away, with no intention 
of returning ; nor hâve they ever returned thereto. 
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See 133 Fed. 953. 

Wm. C. Bristol, U. S. Atty. 

Wm. D. Fenton and Wm. Singer, Jr., for défendant. ^ 

WOLVERTON, District Judge (after stating the facts")'. This 
case differs from that of Oregon & California Raili-oad Company v. 
United States, 190 U. S. 18G, 23 Sup. Ct. 673, 47 L. Ed. 1012. in one 
particular only, and that consists in the fact that hère the land in ques- 
tion lies within the primary or place limits of the grant to the rail- 
road. There it was within the indemnity Hmits. The question is, 
does this différence lead to any différent resuit? It has been established 
by the uniform décisions of the Suprême Court of the United States 
that the title to lands lying within the primary or place limits of the 
grant passes ordinarily to the railroad Company at the time of the 
filing of the map of definite location of the line of the railroad, and 
the acceptance and approval thereof by the Secretary of the Interior. 
In Van Wyck v. Knevals, 106 U. S. 360, 366, 27 E. Ed. 201, Mr. Justice 
Field says: 

"Until the map is filed with the Secretary of the Interior the company is at 
liberty to adopt such a route as it inay deem best, after an exarni nation of the 
groimd has disclosecî the feasihility and advantages of différent lines. But 
when a route is adopted by the eotnpany and a map designating it is filed with 
the Secretary of the Interior and accepted by that offlcer, the route is estab- 
lished ; it is, in the language of the act, 'definltely flxed,' and cannot be the 
subject o( future change, so as to afCect the grant, except upon législative 
consent." 

So in a later case, Sioux City, etc., Land Company v. Griffey, 143 
U. S. 32, 38, 13 Sup. Ct. 362, 36 L. Ed. 64, Mr. Justice Brewer says: 

"The first and prineinal question is at what time the title of the railroad 
Company attached, whether at the time the map of definite location was filed 
In the General Land Office at Washington, or when, prior thereto, its line was 
surveyed and stalsed out on the surface of the ground. While tlie question 
in this précise form has never been before this court, yet the question as to 
the time at which the title attaches, under grants similar to this, has been 
often presented, and the uniform ruling has been that it attaches at the time 
of the filing of the map of definite location." 

In a much later case, Tarpev v. Madsen. 178 U. S. 215. 233, 20 
Sup. Ct. 849, 44 E. Ed. 1042, after citing authorities, the distinguished 
jurist has this further to say: 

"By those cases it was settled that the time at which the title of the rail- 
road Company papped beyond question was that of the UVm'j, of an ap- 
proved map of definite location In the office of the Secretary of the Interior." 

So are ail the authorities bearing upon the subject. See, also, Kan- 
sas Pacific Ry. Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 566, 28 
E. Ed. 112. In a late case involving this identical grant — Oreacon, 
etc., R. R. V. United States, 189 U. S. 103, 23 Sup. Ct. 615, 47 E.'^Ed. 
726— it is held that: 

"No right of the railroad company attaches or can attach to spécifie lands 
within indemnity limits until there is a sélection uuder the directioa or with 
the approval of the Secretary of the Interior." 

This proposition will not be questioned. 
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Now, speaking- of the grant relative to îts effect as ît respects the 
two kinds of lands, the court, in the case of Ryan v. Railroad Com- 
pany, 99 U. S. 382, 386, 35 L. Ed. 305, says: 

"Under this statute, when the road was located and the maps were made, 
the right of the company to the odd sections first named became ipso facto 
flxed and absolute. With respect to the 'lieu lands,' as they are called, the 
right was only a float, and attached to no spécifie tracts until the sélection 
was actually made in the manner prescribed." 

Recognizing the distinction, Mr. Justice Miller, in St. Paul Railroad 
V. Winona Railroad, 112 U. S. 720, 731, 5 Sup. Ct. 334, 28 L. Ed. 
S7Z, makes this furthér comment: 

"The reason of this is that, as no vested right can attach to the lands 
in place — the odd-numbered sections within six miles of each side of the road 
— ^until thèse sections are aseertained and ideiitifled by a légal location of the 
'ine of the road, so in regard to the lands to be selected within a still larger 
llmit, their identification cannot be linown until the sélection is made. It niay 
be a long time after the line of the road is located before it is aseertained 
how many sections, or parts of sections, within the primary limits bave been 
lost by sale or pre-emption. It may be still longer before a sélection is made 
to supply this loss." 

The only point of distinction, therefore, as it pertains to grants of 
land within the primary and those within the indemnity limits, is that, 
as to the primary, the grant attaches at the date of the filing of the 
map of definite location of the road and its approval by the Secretary 
of the Interior, Avhile as to the indemnity lands it attaches at the date 
of actual sélection by the railroad company and the approval of such 
sélection by the Secretary of the Interior. Any right acquired in or 
to such lands, whether they be primary or indemnity, whereby they 
are segregated from the public domain, or, in other words, are ap- 
propriated in pursuance of law, anterior to the taking efïect of the 
grant to the railroad company, opérâtes to reserve them from the 
grant, unless there has been an abandonment of the right and the 
land has reverted to the public domain in the meantime. This is de- 
termined in effect by the case of the Oregon & California Railroad 
Company v. United States, 190 U. S. 186, 23 Sup. Ct. 673, 47 L. Ed. 
1012. The grant there, being of indemnity lands, took efïect at the 
date of sélection and its approval by the Secretary of the Interior. 
But it was held that, as it appeared that there had been an abandon- 
ment of the donation by the claimant after the filing of his applica- 
tion and prior to the sélection, the land had reverted to the public do- 
main, and became and was subject to the grant; or, in other words, 
the abandonment having taken place prior to the time of sélection, 
the lands were yet to be deemed public lands, So that they could not be 
said to be reserved, as it related to the grant under the act of Congress 
of 1866. The détermination has exact application hère, the grant be- 
coming effective by the filing of the approved map of definite location, 
instead of by sélection. 

Judge Bellinger, in the case of United States v. Oregon & C. R. 
Co. (C. C.) 133 Fed. 953, 954, which was not as strong for the govern- 
ment as this, says : 

"This claim was of record and uncanceled when the map of definite location 
was filed, but neither final proof nor payment had been made. The stipulation 
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of facts Is silent as to whether Dougherty was residing upon this donation 
at the time the map of deflnite location of dofendant's road was filed, and 
without such résidence the claim was abandoned. Final proof or continued 
résidence was neeessary to tlie life of tins donation. The former is uegatived 
by the stipulation of facts, and there is no prcsumption in favor of the latter. 
Oregon & C. R. Co. v. United States, 190 U. S. 186. The facts relied miou to 
except the particular land from the grant must be shown, and in this case 
they are not shown." 

But the case of the Oregon & Cahfornia Railroad v. United States, 
190 U. S. 186, 23 Sup. Ct. 673, 47 t,. Ed. 1012, is controlHng, and it 
is unnecessary to discuss further 'the matters touching the abandon- 
ment of the claim. A référence to that case will disclose the potent 
and sufficient reasons for the décision, which is conclusive against 
the right of the plaintifiF hère to sustain the suit preferred. The bill 
of complaint will therefore be dismissed at the cost of the plaintifï. 



WESTERN TRANSIT CO. v. BROWN, 
(District Court, S. D. New York. March 11, 1907.) 

1. Insurance— Marine Insdeance— Collision. 

The Word "collision," as nsed in marine Insurance, is no longer strictly 
limited to that fortuitous injurions contact of navigating vessels which is 
Its obvions and natural signification. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, f 1101.] 

2. SaME— RUNNING-DOWN OtArSE— WlIAT CONSTITUTES COLLISION. 

Where two vessels are under the same physical control, as in case of a 
tug with a tow alongside, so that an impulse given to the tug must nec- 
essarily be communicated to the tow, and négligence in the tng's naviga- 
tion causes an injurions contact between the tow and a third vessel, for 
which the tug is held liable. she should be regarded as having been in col- 
lision wlthin the ineaning of the ordinary collision or running-down clause 
of a marine policy of Insurance ; but, If the control is only intellectually 
exerclsed, or if there is no control at ail of one vessel over another, there 
can be no collision within the meaning of such clause without an actual 
injurioiis contact between the vessel insured and some other object. 

3. Same— Facts CoNsinEBED. 

The running-down clause of a marine policy provided that, "if the sliip 
hereby insured shall conie into collision with any otlier ship or vessel or 
raft and the assured shall in conse(iuence thereof become liable to pay 
and shall pay by way of damages to any other person or persons any sum, 
* * ♦ we, the insurers, wlU pay." Wliile running alongside of an- 
other vessel, having no connection with her, through the négligent navi- 
gation of both, the suction created by the insured vessel caused the 
other to sheer and corne into collision with a third, and both were held 
liable in damages. Hçld, that the insured vessel wa's not in collision with- 
in the meaning of the policy, and not entitled to recover the damages 
so paid from the insurer. 

In Admiralty. On exceptions to libel. 

Harvey D. Goulder and Frank S. Masten, for libelant. 
Wing, Putnam & Burlingham, for respondent. 

HOUGH, District Judge. While the steamers Troy and E. P. Wil- 
bur were running nearly alongside each other upon Lake St. Clair, 
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they approached the steamer Mariposa, pursuing an opposite aud ncar- 
ly parallel course, and towing the barge Martha on a liawser. Through 
the concurrently neghgent navigation of both Troy and Wilbur, the 
latter and smaller vessel fell within the suction influence of the Troy's 
propeller in such manner that there immediately follovved a rank sheer 
on the Wilbur's part which caused or contributed to a serions coUision 
between that steamer and the Martha. In the ensuing litigation both 
Troy and Wilbur were held responsible for the collision damage (Min- 
nesota S. S. Co. V. Lehigh Valley Transportation Co., 129 Fed. 23, 
63 C. C. A. 672), and this action is promoted by the owners of the 
Troy to recover from their underwriters the damages paid by theni 
under the décision referred to. 

It is agreed that the Troy was not in contact with any other vessel 
at the time of disaster ; that she herself suffered no injury, was entire- 
ly independent of the Wilbur as to ownership, management, and navi- 
gation, and was held responsible solely because her négligence contrib- 
uted to placing the Wilbur and Martha in a position which rendered 
collision inévitable. Neither is it denied that the word "collision," 
as used in marine Insurance, can no longer be Hmited to that fortui- 
tously injurious contact of navigating vessels which is its obvions and 
natural signification. Chandler v. Blogg, 1 Q. B. 32 ; London Assur- 
ance Co. V. Campanhia de Moagens, 167 U. S. 149, 17 Sup. Ct. 785, 
42 L. Ed. 113; Re Margetts, etc., Corporation, 3 K. B. 792; Cline 
V. Western Assurance Co., 101 Va. 490, 44 S. E. 700; Bumham v. 
China Insurance Co., 189 Mass. 101, 75 N. E. 74, 109 Am. St. Rep. 
627; Newtown Creek, etc., Co. v. ^tna, etc., Co., 163 N. Y. 114, 57 
N. E. 302 ; Wright v. Brown, 4 Ind. 95, 58 Am. Dec. 623. The under- 
writing in suit is an ordinary vessel policy with the running-down 
clause incorporated therein. The adventures and périls assumed b}' 
the insurers are "of the inland seas and waters, enemies, pirates, ro- 
vers, thieves, fires, explosions, collisions, jettisons, barratry of the mas- 
ter or mariners, and ail other périls, losses and misfortunes that bave 
or shall come to the huirt, détriment or damage of said vessel or any 
part thereof." The material words of the collision, or running-down, 
clause, déclare: 

"It Is further agreed that if the sliip hereby insured shall come into col- 
lision with any other ship or vessel or raft and tlie assured shall in consé- 
quence thereof beeome liable to yay, and shall pay by way of damages to any 
other person or persons any sum * * * we the insurers will pay," etc. 

Libelants admit that collision damages paid by the insured are not a 
péril of èither the high or inland seas, nor within the sue and labor 
clause ; but they insist that upon the true construction of a policy drawn 
and profifered by the insurer such a running-down clause as the one 
hère under considération means that a vessel which causes a collision 
and is held liable for the same "comes into collision" within the mean- 
ing of the whole policy. To support this contention it is urged that 
the Troy's liability was established in a "cause of collision," and that 
she must be held to hâve "come into collision" because liable for colli- 
sion damage in such a suit. This argument rests upon too loose a 
use of the word "collision," and relies on form rather than upon sub- 
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stance. By ellipsis certain admiralty litigations are called "collision 
cases," yet the gist of such actions is not the fact of collision, but the 
torts (maritime because of locus) from which the collisions resuit. 
The Troy was not liable because there was a collision, but because her 
navigators were guilty of a maritime tort; i. e., careless navigation. 

No better statement of libelant's position can be made than was ad- 
vanced by distinguished counsel for the plaintiffs in The Niobe, 7 Asp. 
Mar. Cas. 89. It there appeared that a collision had occurred between 
a tug towing the Niobe on a hawser and the Valetta. The tug was un- 
der the orders of the Niobe's navigators, and her owners, having been 
obliged to pay the Valetta's damages, sued their underwriters under a 
running-down clause in ail material parts identical with the one at bar. 
Their counsel (then Sir Richard Webster) stated on behalf of the plain- 
tiffs two grounds of recovery: First, that "if a ship is negligently 
maneuvered, so that in order to avoid a collision another ship is put 
in such a position that it sustains damage, this is damage from colli- 
sion. The contract must be taken to hâve been made subject to this 
known liability, and it is too narrow a construction to restrict it to 
actual contact." And, second, "the tug is the servant of the ship and 
the tug and tow must be considered as one." Of the four judges who 
heard the cause Lord Morris certainly assented to the first proposition, 
and apparently also to the second. Lord Watson assented to the sec- 
ond and expressly dissented from the first, and the charicellor. in my 
opinion, agreed with Lord Watson. Lord Bramwell dissented in toto. 
The Niobe cannot be regirded as authority for any wider proposition 
than that under the law of Engiand and the circumstances of that case 
the tug and tow were regarded as one vessel. It seems to me clear 
that, if two vessels be so united under a single control that an impulse 
carelessly or negligently given to the controlling craft must be com- 
municated to the other, both may wel'. be regarded as an entity for pur- 
poses of navigation. If such control be physical (as in the case of a 
tug with tow lashed alongside) , and négligence of the tug's navigator 
produces injurions contact between the tow and third vessel. the tug 
may and should be regarded as having "come into collision," as truly 
as one man strikes another, whether he use for that purpcse his fist 
or a club held in that fist. 

But if the control be but intellectually exerted (as by flagship over 
flotil'.a), or if there be no control at ail (as in this case), there can be 
no collision in the sensé under considération without an injurious con- 
tact between the vessel insured and some other object, just as no man 
could be said ta strike another if by careless or inadvertent movement 
he caused the arm of a second person to hit a third, even though he 
were liable in tort for the résultant damage. 

I do not think that the libelant's daim can be sustained either uoon 
principle or authority, and it is directed that the exceptions be sus- 
tained, and the libel dismissed, with costs. 
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WEISS et al. v. HAIGHT & FREESE CO. 

(Circuit Court, D. Massachusetts. March 22, 1907.) 

No. 179. 

Tkusts— Tracing Trust Peopertt— Sufficienot of Identification. 

VVhere défendants receive $5,000 on a trust in favor of O., and mingle 
It with tlieir own funds in one bank aceouut, and deplete ttie aceount only 
by certlfled checks iu eft'ect in favor of and retained by tliem, and before 
tlie money represented tbereby is transferred to anotiier tUey replenisli 
their deposit, so that, excluding certified clieeks retained by them, tiere 
always remains in tlie aceount at least $5,000, tlie trust may be enforced 
as a charge on the fund in préférence to the claims of détendants' gênerai 
creditors. 

In Equity. 

See 148 Fed. 399. 

William P. Maloney and Walter S. Bucklin, for American Surety Co. 
Wm. D. Turner, for receiver. 

LOWELIv, Circuit Judge. The cashier of the Oxford National 
Bank speculated through the Haight & Freese Company, which held 
itself ont as a stockbroker, but was actually engaged in svvindling its 
customers. To carry on his spéculation, he drew a cashier's check in 
favor of the company upon the Boston correspondent of his bank on 
November 29, 1904, and sent the check to the Haight & Freese Com- 
pany, which, on November 30th, deposited it to its aceount in the 
Shawmut Bank. The Shawmut Bank collected the check in due 
course. On the day of deposit the Haight & Freese Company drew 
certified checks to the order of Beardsley, its cashier, for substantially 
the amount of the deposits made on that day. In order to avoid the 
attachment of its funds thèse certified checks were kept for about 10 
days in a safe-deposit box. On December 9th the certified checks were 
deposited in the Shawmut Bank to the aceount of Lillis, an officer of 
the Haight & Freese Company, and on the same day the LilHs aceount 
was overdrawn. 

There were three accounts in the National Shawmut Bank used by 
the Haight & Freese Company in its transactions, one in the name of 
Haight & Freese, to the crédit of which the cashier's check was de- 
posited (hereinafter called the company's aceount), another in the 
name of Lillis, and the third in the name of Poor, the company's man- 
ager. Thèse accounts were consolidated into one on April 17, 1905. 

Funds received from customers were deposited in the company's 
aceount. It was the practice of the officers of the company immediate- 
ly after deposits were made to this aceount to draw out practically 
ail the money standing to the crédit of this aceount by certified checks 
to the order of Beardsley or of LilHs, and to retain thèse checks in the 
safe-deposit vault for some time until the amount was necessary for the 
company's purposes. This course was taken to prevent the assets from 
being attached. AU checks drawn on the company's aceount were 
certified. 

There was on deposit to the crédit of thèse three accounts added to- 
gether, at ail times from the time of the deposit of the company's 
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draft to April 17, 1905, a suni exceeding $5,000, if the certified checks 
be omitted from the reckoning; and tlie same condition was true of 
the Consolidated account from April 17th to the date of the appointment 
of the receiver. The outstanding certified checks not used for the 
company's business always exceeded $5,000. As the certified checks 
were drawn only against the company's account, it foUows that that 
account. always contained, including the sums covered by the cerfified 
checks drawn against it but not deposited, more than $5,000. When 
the receiver took possession, tliere appeared by the books of the bank 
to be on deposit to the crédit of the consolidated account but a few 
hundred dollars, but there were certified checks to the order of LiUis 
and Beardsley to the amount of about $70,000, of which $29,000 were 
in vaults and about $10,000 with the teller of the bank. Counsel for 
the receiver admitted that the company had constructive notice of the 
cashier's fraud, and took the $5,00(3 upon a trust in favor of the bank. 
The bank was reimbursed for its cashier's défalcation by a fidelity 
insurance company, which has thus succeeded to the rights of the 
bank. 

The only question novv before the court is this : 

Is the Oxford Bank permitted to foUow its money into the funds 
acquired by the receiver so as to be entitled to priority of payment 
against the gênerai creditors of the company? Where a trustée min- 
gles a beneficiary's money with his own in one bank account, an act 
ordinarily improper, but not necessarily fraudulent, the beneficiary may 
follow his property into the mingled deposit, and he has a lien there- 
upon for repayment. 'Tf the proceeds of trust property can be 
traced into a particular fund, the trust may be established and en- 
forced as a charge upon the fund." Lowe v. Jones, 78 N. E. 403, 403, 
192 Mass. 94. Where the trustée thereafter draws a check generally 
against the deposit, a court of equity raises a presumption that the 
trustée has acted honestly so far as he may — that he has drawn out 
his own money and has spared that which did not belong to him. But 
if the deposit is so far exhausted that some of the beneficiary's money 
has been misapplied, a subséquent replenishment of the account by 
later deposits, without their spécifie allocation to the trust fund, will 
not give the beneficiary a lien upon thèse deposits. How stands the case 
where the account is made good after the check is drawn, but before 
it is paid? Whatever may be the answer to this question where the 
check is delivered to an outsider for value or in payment of a debt, 
yet where the check is in efïect retained by the trustée wdio drew it. 
I think that the presumption above mentioned stiU avails the defrauded 
beneficiary, and that his lien upon the total deposit remains. And al- 
though the check is certified, yet where it is thus retained by the 
trustée, the resuit is the same. 

In the case at bar the bank could hâve foUowed the $5,000 belonging 
to it into the company's account, and could hâve established a lien 
upon that account at any time before it was depleted. The certified 
checks drawn against it were in efi^ect retained by the company, and 
before the money which they represented was transferred to the 
Lillis account the company replenished its original deposit, so that, 
excluding from the computation the certified checks in the safe-de- 
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posit vaults, there always remained in that account at least $5,000. 
Under thèse circumstances the artificial presumption of the trustee's 
honesty above stated, however ill-founded in fact, still avails the bank, 
and it is entitled to payaient in full f rom the company's assets. 



PATTERSON v. KATES (two cases). 

(Circuit Court, B. D. Pennsylvania. March 25, 1907.) 

Nos. 58, 59. 

Masteb atjd Seevawt— Liability fob Seevant's Négligence— Deviatios bt 
Sekvant fkom Instructions. 

Défendant owned an automobile, which broke down on the way from 
Atlantic City to Philadelphla, and which he then left in charge of bis 
driver, with directions to repair it and bring it on to Philadelphia. Aft- 
er the driver had reached the Delaware river, and whlle waiting for the 
ferry, he consented to take a third person In the machine to a place about 
a mile back on the road, and whlle making such trlp, through bis négli- 
gence In running too fast, he came into collision with a horse and buggy on 
the highway, by which plaintlfCs were Injured. Held, that under such 
facts défendant was not liable for the ïnjury. 

[Ed. Note. — For cases in point, see Cent Dig. toI. 34, Master and Serv- 
ant, §1 1223, 1224, 1229.] 

On Motion for Judgment upon Reserved Point Notwithstanding the 
Verdict. 

Stanley Williamson and John Boyd Avis, for plaintiffs. 
Frank P. Prichard, for défendant. 

J. B. McPHERSON, District Judge. The défendant is the owner 
of an automobile, which had broken down at Egg Harbor, on the way 
from Atlantic City to Philadelphla. He instructed his driver to repair 
the machine and bring it to its destination, and, in obédience to thèse in- 
structions, the driver started from Egg Harbor, passed through Mt. 
Ephraim, and reached Gloucester, on the Delaware river, intending to 
take the ferry at that point for Philadelphia. When he reached Glou- 
cester, he went to a saloon kept by one of his friends, where he met a 
man named Femley, who had business at Northmont, a small settlement 
about a mile back upon the road to Mt. Ephraim, and asked the driver 
to take him there in the machine. The driver consented. Two other 
persons accompanied Fernley, and the road toward Mt. Ephraim was 
thereupon retraced as far as Northmont, or perhaps a little farther. 
The machine was then turned about to go back to Gloucester, and, on 
the way, injury was donc to the plaintiffs by the négligence of the driver. 
After regaining Gloucester, the driver resumed his journey to Phila- 
delphia, where he arrived in due course. 

There was no dispute about thèse facts, and with the assent of the 
parties the question of the driver's négligence was submitted to tlic 
jury, and the court reserved for its own détermination, as a question 
of law, whether the défendant is liable for the driver's fault. Obvi- 
ously, he is hable if the driver's careless act — namely, running too 
fast, and in conséquence colliding with a horse and buggy upon the 
152 F.—Sl 
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highway — can properly be said to be withiii the scope of the driver's 
emploj'inent, taking into considération also the fact that the injury was 
done while the driver, for a purpose of his own, was deviatmg from 
the ordinary route. Upon the question suggested by thèse facts, the 
authorities cannot be reconciled. They are collected in an exhaustive 
note to Ritchie v. Waller, 37 L. R. A. 161, 63 Conn. 155, 28 Atl. 29, 
38 Am. St. Rep. 361, and in an earlier discussion of the same subject 
in the note to Ware v. Canal Co., 35 Am. Dec. 192, 15 La. 169. In 
view of the numerous and élabora te opinions dealing with the subject 
of the master's liability under such circumstances, which are to be 
found in both the English and the American reports, it would be 
superfluous for me to marshal the arguments that hâve been put forth 
on one side and the other, and to repeat the reasons that commend 
themselves to me as the weightier. Refere-ace to thèse arguments has 
already been made in the notes just referred to, and further considéra- 
tion of the subject may also be found in 20 Amer. & Eng. Enc. of Eaw 
(2d Ed.) p. 163, and in the varions text-books upon torts, and upon the 
relation of master and servant. 

There is no serions dispute about the gênerai rules that govern a 
master's liability. They are well expressed in the following quotation 
from the note in 35 Am. Dec. : 

rage 192. "The master is liable for the wrongful and négligent acts of his 
servant, performed whlle engaged in the iJursuit of the master's business, 
wlthin the scope of his employiiientrOr which, from ail the circumstances, may 
be reasonably, talrly, or necessarily Included, or by implication embraced, 
within the objects of the business the exécution of vvliicU has been confided 
to the servant's charge. O'Connell v. Strong, Dudiey's Law (S. O.) 265; An- 
drus V. Howard, 36 Vt. 248, 84 Am. Dec. 680 ; Luttrell v. Hazen, 3 Sneed, 20 ; 
Patten v. Rea, 2 C. B. (N. S.) 606; Jones v. Gïass, 13 N. C. 305; Priester v. 
Augley, 5 Rich. Law, (S. C.) 44; Wanstall v. Pooley, 6 CI. & Fin. 910, note; 
Gass V. Cobleus, 43 Mo. 377; Shaw v. Reed, 9 Watts & S. 72; Smith v. Web- 
ster, 23 Mieh. 298; Allison v. Western N. C. R. R., 64 N. C. 382; Chicago, St. 
Paul & F. R. R. V. McCarthy, 20 111. 385, 71 Am. Dec. 285 ; Stone v. Cheshire 
R, R., 19 N. H. 427. 51 Am. Dec. 192; Carman v. S. & I. K. R., 4 Ohio St. 
399; Corrigan v. Union Sugar Refinery, 98 Mass. 577, 96 Am. Dec. 685; By- 
ram v. McGuire, 3 Head (Tenn.) 530; Barlow v. Eramert, 10 Kan. 358; Tuel 
V. Watson, 47 Vt. 634. The liability of the master in thèse cases proceeds 
from the maxim: 'Qui facit per alium facit per se.' The gênerai rule ex- 
pressed above is permanently established. The only disagreement manifested 
by the authorities is in regard to the manner in which the principle govern- 
ing cases of this character is to be applied to meet the spécial exigencies of 
particular cases. The liability of one, who has created an agency, or author- 
ized an act, for ail the conséquences which may ensue from the exercise of 
the one, or the performance of the other, Is undisputed. This liability dé- 
pends, however, upon the existence of a particular relation. The principal 
question arising In cases involving the liability of one person for the wrongful 
or tortious act of another, is, whether the particular act, out of which the in- 
jury complained of arose, was either expressly or impliedly authorized by the 
person whose accountability It is sought to establish." 

Page 104. "Servant's déviation from the business of his master for the sake 
of accomplishing a Personal or individual ob.i'ect, disconnected with his master's 
business, will relleve the master from liability for injuries occasioned by the 
servant's wrongful or négligent acts committed while such déviation continued. 
The question, how far a servant's willful and maliclous act is deemed to be by 
implication a departure from his master's business, is considered in another 
]x>rtion of this note. If a servant abandons or dejîarts from the business of 
his master and engages in some matter suggested solely by his own pleasure 
or convenience, or pursues some object which relates to an end or purpose 
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•which may be said to be the servant's individual and exclusive business, and, 
while so engaged, commits a tort, the master is not answerable, although be 
was using bis master's property, and altbougb the injury could not bave been 
caused witbout the facllities afforded to tbe servant by reason o£ bis relations 
to bis master." 

With thèse rules no one quarrels. The difficulty has been, to déter- 
mine whether they are applicable to a given state of facts, and upon a 
question of this kind opinions will always diiïer. To take the case in 
hand, it would be easy to cite décisions that hold the master to be liable 
under similar or analogous facts, and it would be just as easy to cite 
cases — for example, the récent case of McCarty v. Timmins, 178 Mass. 
378, 59 N. E. 1038, 86 Am. St. Rep. 490— in which his Hability has been 
denied. I shall not extend this opinion by taking up either class of 
décisions, but shall content myself with saying that my opinion is 
against the master's liability under the facts now before the court. As 
it seems to me, the driver had temporarily abandoned his employment, 
and had gone off upon an expédition of his own, for a purpose in no 
way connected with his duty, but, on the contrary, opposed thereto, and 
I do not think that he could bind his master while he was engaged 
about his private affairs. Of course, he had no express authority to turn 
back for such a purpose, and I am unable to see upon what ground 
the master's assent to his déviation can be fairly implied. 

In each case judgment may be entered for the défendant, notwith- 
standing the verdict. 



r. W. WOO' A & CO. V. UNITED STATES. 

(Circuit Court, rf. D. New Torls. January 18, 1907.) 

No. 4,140. 

CuSTOMS DuTiEs— Classification— Splasii Mats— Paiktings. 

Splasb mats or screens, wbicb bave been crudely decorated at an ex- 
pense of about 2% cents apieee by stencillng and by band painting, wbicb 
are wortb about 4 cents apieee, and wbicb primarily arc articles of utii- 
Ity rather thau for décoration, are not dutiable as "pnintings in oll or 
water colors" under Tariff Act .luly 24, 1897, c. 11, § 1, Scbedule N, par. 
454, 30 Stat. 194 [U. S. Comp. St. 1901, p. 10781. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The question at issue concerns the classification for tariff purposes 
of so-called splash mats or screens, which the collecter of customs at 
the port of New York classified as "manufactures of wood," and which 
the importers contended should hâve been classified as "paintings in 
oil or water colors" under Tariff Act July 24, 1897, c. 11, § 1, Schedule 
N, par. 454, 30 Stat. 194 [U. S. Comp. St. 1901, p. 1678]. A further 
description of the articles and the views of the Board of General Ap- 
praisers appear f rom the following extract f rom the board's opinion : 

McClelland, General Appraiser. Tbe maximum invoice value of the mats 
In question is 2 marlis, 25 pfennigs, per dozen, or about an average of 4 cents 
United States currency eacb; and it appears that tbe cost of stenc-iling tb>. 
colors tbereon is from 1 mark to 1 mark, 25 pfennigs per dozen. \Ve think 
it wholly immaterial, bowever, to a détermination of the issue invoived what 
may be tbe comparative value of the material from wbicb tbe mats are made 
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or the cost of placiug the color thereon. It is couceded by the importing Com- 
pany that thèse mats are bought and sold as splash mats, and they are com- 
monly kaown in tbe trade as such. They are unquestionably articles of util- 
ity, being used elther as a ijrotection to the wall heliiud a washstaud, or as 
réceptacles for uewspapers when doubled in pocket tonu. The évidence be- 
fore us is that the coloring on the mats, which is in oil, is mainly placed 
thereon by the stencillng process, and in some instances the figures are touch- 
ed up with a brush by hand. We do not think that articles such as thèse mats, 
of such insiguificant value and decorated in such a crude, cheap vvay, rise to 
the dignjty of paintings. It is mauifest that it requires no artistic skill to 
, place the décorations upon them. 

Our attention Is dlreéted to a décision of the United States Circuit Court of 
Appeals in the case of United States v. China & Japan Trading Co., Limited, 
58 Fed. 690, 7 O. O. A. 433, wherein, certain Japanese wall décorations made 
of paper, or of paper and cotton, or of narrow strips of bamboo joined together 
with a cotton cord, and upon which représentations of flowers, birds, or human 
figures were painted in water colors, a large part of the color being applied 
by stenciling, while the feâtures of the work, which were délicate and orna- 
mental and gave character to the article, were placed thereon by hand, were 
held to be paintings in oil or water colors; but we think there is a marked 
différence between the issue hère involved and that which was before the court 
in the case cited. The court said, among other things : "The articles were 
made for the purpose of hanging vtpon the wall of a room, and were not in- 
tended to be objects of utility, but to be merely décorative. • * * In our 
opinion, the samples are by far the most important part of the testimony, and 
show that while the large bodies of color niay bave been applied by stenciling, 
the features of the work, which are délicate and ornamental and which give 
character to the article, were added by hand." 

Hère there is no question that the mats in question are not articles of util- 
ity, but merely décorative. On the eontrary, it appears that their gênerai 
use is as articles of utility ; nor does it appear that the features of the work 
as the resuit pt the appliance of the brush by baiid, nor any part of the work 
on the mats, is délicate ând ornamental. ' The question involved is very sim- 
ilar to that, before the board in T. D. 21,406 (G. A. 4.492), wherein certain mats 
and covers similarly made for similar use were held to be manufactures of 
wood. 

Our conclusion is the same in this case, and we overrule the protest, and af- 
firm the collector's décision. 

Comstock & Washburn (Albert H. Wasliburn; of counsel), for im- 
porters. 
, D. Frank Llcvd, Asst. U. S. Atty. , 

HAZEL, District Judge. The articles in question consist of wood 
strips joined or sewn togetlier and l<:nown in trade as splash mats or 
screens. They were correctly assessed for duty by the collector at 
35 per cent, ad valorem as manufactures of wood, under paragraph 208 
of the act of July 24, 1897, c. 11, § 1, Schedule D, 30 Stat. 168 [U. S. 
Comp. St. 1901, p. 1G17]. The articles are not paintings, as claimed 
by the importers, even though pictures or landscapes appear thereon. 
The testimony shows that the outlines of the pictures are fîrst stenciled 
and then painted by hand; but the mats or screens are articles of 
utility, and the décorative or coloring feature is secondary. As a préc- 
èdent for holding that the articles in fact are dutiable as "paintings" 
under paragraph 454 of said act, the importers cited United States v. 
China & Japan Trading Co., Limited, 58 Fed. 690, 7 C. G. A. 433. 
In that case the articles were wall décorations and were not "objects 
of utility." 

The décision of the board is affirmed. 



KRESHOWEK V. UNITED STATES. àS5 

KRESHOWER y. UNITED STATES. 

(Circuit Court, S. D. New ïorls. January 8, 1»07.) 

No. 4,088. 

1. CusTOMs DuTiES— Classification— Oenamental Leaves— Prepaued Leaves 

— Wreaths. 

Tarife Act July 24, 1897, c. 11, § 1, Schedule N, par. 425, 30 Stat. 191 
[Tî. S. Comp. St. 1901, p. 1675], relating to artiflcial or ornamental leaves, 
Jield to inciude leaves elaborately prepared so as to restore their natural 
appearance and prevent décomposition ; also to inciude them when made 
up into wreattis and attached to wire frames. 

2. Same— "Manufaçtube"— Pkesekvation op Leaves. 

As to palm leaves whicli hâve been subjected to proeesses that restore 
their natural appearance and prevent decay, and some of which hâve been 
arrangea in wreaths on wire (rames, held that, as there had been no ad- 
vance in manufacture that destroyed the original articles or made thevn 
useful for other purposes or altered their trade désignation, they still 
remained dutiable as "leaves," under Tarif!: Act July 24, 1897, c. 11, § 1, 
Schedule N, par. 425, 30 Stat. 191 [U. S. Comp. St. 1901, p. 1075], rather 
than as "manufactures" of palm leaf, provided for in paragraph 450, 30 
Stat. 193 lU. S. Comp. St. 1901, p. 1078]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collecter 
of customs at the port of New York on goods imported by L. J. 
Kreshower; the Board of General Appraisers following a former déci- 
sion reported as G. A. 5,800 (T. D. 35,630). 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porter. 

J. Osgood Nichols, Asst. U.S. Atty, 

HAZEL, District Jtidge. The articles in question, consisting of 
cycas palm leaves and of wreaths made of such leaves, were assessed 
for dutv at 50 per cent, ad valorem under paragraph 425 of the présent 
tarifï act (Act July 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 191 [U. 
S. Comp. St. 1901, p. 1675]), which includes artiflcial or ornamental 
leaves, flowers, and stems of whatever material composed, not specially 
provided for. The protest states that the leaves and wreaths are duti- 
able at 30 per cent, ad valorem under paragraph 449, which includes 
manufactures of palm leaf or of which the same is the component ma- 
terial of chief value, or, in the alternative, at 30 per cent, ad valorem 
under section 6, as nonenumerated manufacturée! articles. The im- 
porters contend that the leaves and wreaths, having passèd beyond the 
condition of mère leaves, are not properly dutiable as artiflcial or or- 
namental leaves. The proofs show that the natural leaves are first 
dried, then boiled in a solution of glycerin, and after again being dried 
are varnished; the purpose bcing to restore their natural appearance 
and prevent décomposition. The single question is whether the articles 
are more speciflcally described in the paragraph under which the im- 
porters claim they are dutiable, or whether the classification of the col- 
lector was correct. It seems to me that, as the object of the treatment 
of the leaves was to prevent décomposition and to retain or restore their 
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original appearance, they are more appropriately included in the cate- 
gory of artificial or ornamental leaves, and cannot be classed as an 
article of manufacture. The wreaths of leaves, it is true, were made 
in part of métal; that is, the leaves were suitably attached to a cir- 
cular thin wire frame. The collection of leaves in a vvreath was not a 
transformation or altération of them, and the wire attachment certainly 
was not a component part of the wreath, but it seems to hâve been 
merely an incidental part therèbf . No new br^nchçs or parts were 
added. The treatment did not resuit in a change of the leaves from 
their former appearance. There was no advance in manufacture in 
the sensé that the process of préservation destroyed the original arti- 
cles or made them useful for other purposes or altered their trade 
désignation. Hartranft v. Wiegmann, 121 U. S. 60i), 7 Sup. Ct. 1240, 
30 L. Ed. 1012. 

In the cases of In re Sheldon, G. A. 4,247 (T. D. 19,982), and G. A. 
4,560 (T. D. 21,625), which counsel for the importer points out were 
foUowed by the Circuit Court in the cases of G. W. Sheldon & Co. v. 
United States, No. 3,364 (T. D. 26,101), and No. 3,381 (T. D. 26,462), 
single palm leaves that had been chemically trented were held to be 
dutiable under paragraph 449 as manufactures of palm leaf, but the 
question as to whetlier such articles were dutiable under paragraph 
425 was not presented or considered in those cases. 

The principle of De Jonge v. Ma-^one, 159 U. S. 562, 16 Sup. Ct. 
119, 40 h. Ed. 260, is not inapplicb'e, and therefore the décision of 
the Board of General Appraisers is affirmed. 



SAHADI BROS. v. UNITED STATES. 

(Circuit Court, S. 0. New York. December 14, 1906.) 

No. 4.218. 

CWBTOMS DUTIES— Cr-ASSIFICATION— "GHEE." 

"Ghee" is witliin the provision for "butter, and substitutes therefor," in 
Tariff Act July 24, 1897. c. 11, § 1, Scliedule G, par. 236, 30 Stat. 170 [U. 
S. Comp. St. 1901, p. 1640]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,307 (T. D. 27,180), in which the 
Board of General Appraisers affirmed the assessment of duty by the 
coUector of customs at the port of New York. 

The opinion filed by the board reads as follow : 

WAITE, General Appraiser. The nierchandise in question was imported from 
Beirut, Syria, and is an oily substance with a meltiiig point of 75 degrees Fah- 
renheit, produced from the milk of sheep. It is Invoiced as "salted butter," 
and is described by the importer in liis testimony as "ghee." The testiniony 
also shows tliat "ghee" may be produced' from either goats' or cows' milk as 
well. The collecter assessed dutv upon the article at 6 cents per pound under 
Tariff Act. July 24, ]8!>7, c. 11, § 1, Schedule G, par. 236, 30 Stat 170 [U. S. 
Comp. St 1901, p. 10491, providing for "butter, and substitutes therefor." It 
is claimed to be dutiable as "tallow," at three-fourths of 1 cent per pound, 
under paragraph 279 ; at 2 cents per pound as "lard," under paragraph 277 ; 
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under paragraph 3, covering chemical compounds, etc., or under section 6 as 
an unenumerated manufactured arucie. 

"Butter" is thus descrlbed in tlie Encyclopedia Britannica (9th Ed.) vol, 
IV, p. 590: "Butter is tlie fatty portion of tlie milli of mammalian animais, 
Tlie millv of ail mainmais contains sueb fatty constituent»; and butter from 
tlie millv of goats, slieep, and other animais bas been, and may be used ; but 
tUat yielded by cows' milIi is the most savory, and it alone really constitutes 
tbe butter of commerce." "Ghee" is detined by tbe Standard Dictionary a» 
follows: "Butter clarified by boiling or beating and sliimming or strain- 
ing until it becomes a liquid or semisoiid cil, capable of being kept for many 
years ; largely used in India, in cookery and medicines, and in rellgious rites." 

We do not think tbe article can be said to be tallow, which is usually com- 
posed of barder and iess fusible animal fats, nor lard, which is made from 
hogs' fat. That it is not a chemical compound within the meaning of para- 
graph 3 is too clear for argument. If it be assumed that the article is nei- 
tber the butter, tallow, nor lard of commerce, we think it must be found that 
it resembles butter more closely, and in more particulars than either of the 
other substances, and that this resemblance in material, quality and use in 
sufficiently substantial to make operative the provisions of the similitude 
clause contained in section T of the act. The testimony, it is true, shows 
that the article Is used for cooking, as Is lard and some other vegotable and 
animal oils or fats. But in this regard It also resembles butter, in so far as 
butter is so used. An analysis of the commodity shows, however, that It re- 
sembles butter most closely in its eomponent éléments or material ; and this 
is corroborated by the description given in the testimony of its origln and pro- 
cess of manufacture. It appears to be composed of tlae fatty portion of the 
sheep's milk, and It would scem that it might be described with aptness as 
sheep's-milk butter. We are of the opinion that It Is dutiable by similitude, If 
not direetlv, at the rate prescribed by paragraph 236. 

The protest Is overruled, and the coilector's décision afflrmed. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 

D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. The merchandise involved in this appeal 
was invoiced as "salted butter" and is described by the importer in 
his testimony as "ghee." The collecter assessed duty upon the mer- 
chandise at 6 cents per pound as "butter, and substitutes therefor," 
under Tariff Act Tuly 34, 1897, c. 11, § 1, Schedule G, par. 236, 30 
Stat. 170 [U. S. Comp. St. 1901, p. 1649]. It is claimed by the im- 
porter in his protest to be dutiable at three-fourths of 1 cent per pound 
as "tallow," or at 2 cents per pound as "lard" under paragraphs 279 
and 277, respectively, of said act, or at 20 per cent, as a nonenumerated 
manufactured article under section 6 of the same act. ' On the trial 
importers' counsel abandoned his claims under paragraphs 277 and 
279, and relied only upon the provisions of section 6. 

I think there is a substantial similarity between the article in question 
and butter of commerce. I hâve considered the évidence as well as the 
décision rendered by the Board of Appraisers, with which I concur, 

The décision of the Board of Appraisers is therefore affirmed. 
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UNITED STATES v. C. NEWJIAN WIRE CO. 

(Circuit Court, S. D. New Yorls. January 28, 1907.) 

No. 4,130. 

CusTOMS BuTiES— Classification— Steel Plates — Dbawplates — Wobïles. 

Drawplates and wortles, wliich are practically coiupleted articles maiiu- 
factured from steel bars or plates aud liaviiig a purpose distinct froui 
tlaat of the original product, are not witliin the provision for plate» in 
Tarife Act .luly 24, 18t)7, e. 11, § 1, Scliedule C, par. 135, ao Stat. 1(11 [V. 
S. Conip. St. 1901, p. 1(138], relating to "plates aud steel in ail forms ami 
sliapes." Tliis provision was not intended to iiiclude plates manufaetured 
into some otlier completed article. 

On Application for Review of a Décision or the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,157 (T. D. SG,731), reversing the 
assessment of duty by the collector of custonis at the port of New York. 

J. Osgood Nichols, Asst. U. S. Atty. 
Everit . Brown, for importers. 

HAZEL, District Judge. The merchandise ni question, consisting 
of drawplates and wortles, was returned by the appraiser as manu- 
factures of métal. Duty was accordingly assessed thereon by the 
collector at 45 per cent, ad valorem, under paragraph 193 of the tariff 
act approved July 34, 1897 (chapter 11, § 1, Schedule C, 30 Stat. 
167 [U. S. Comp. St. 1901, p. 1645]), which provides for "articles or 
wares not specially provided for in this act, composed wholly or in 
part of * * * steel." The importers protested, urging before the 
Çoard, among other things, that the merchandise was dutiable under 
paragraph 135 as plates or steel in ail forms and shapes. The Board 
overruled the classification of the collector and held the merchandise 
dutiable, as claimed, under paragraph i35, upon the authorities of 
Buehne v. United States (C. C.) 140 Fed. 772, Morris v. United 
States (C. C.) 140 Fed. 774, and the ruling of the Board in F. L. 
Schmidt & Co., G. A. 5,683 (T. D. 25,296). The government has 
appealed to this court for a review of the décision of the Board. 

The single claim now urged by the importers is that the articles are 
dutiable under paragraph 135, as steel plates, at the rate per pound 
therein specified; the earlier claim urged before the Board, that the 
drawplates and wortles relate to steel ''in ail fosms or shapes," having 
been abandoned. The government contends that the drawplates and 
wortles are manufaetured from bars of steel, that the term "plate" 
as applied to the article is a misnomer; it having originated in shop 
phraseology, and particularly that paragraph 135 contemplâtes the 
payment of a duty upon steel in its crude and unfinished forms and 
shapes only, and not upon finished articles mantifactured therefrom. 

The évidence before this court shows that the merchandise in ques- 
tion is manufaetured from steel bars; that a drawplate used in making 
steel wire ordinarily consists of a pièce of steel about 6 inches wide, 
10 or 13 inches long, and IJ inches thick, one of the ends being elon- 
gated or drawn out to form a handle ; and a séries of holes correspond- 
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ing in size to the wire to be drawn through them are drilled into the 
plates by hand or machinery. The averties are bars of steel of différent 
lengths, about !:[ inches wide and l/J- inches deep, having holes suitable 
for wire drawing. 

The décision of Judge Lacombe, in United States v. Meier, 136 Fed. 
764, 69 C. C. A. 431, cited in the opinion of General Appraiser Fischer, 
in G. A. 6,406 (T. D. 3?',o36), would seem to be applicable to the case 
iinder considération. I quote: 

"Although its compoiieut muterialf aro iinehansed, processes of mamifactiire 
hâve ju'oduced a eoin])lGted commercial article l^nown and recognized in trade 
not as composition métal but as flitters, and vvhicli is dosigned and adapted for 
a particular use, to which tlie com])osition métal of trade could not be put 
until it had first been subjected to such additional processes of manufacture." 

The drawplates, as said, are manufactures of steel bars or plates, 
but they are no longer the plates specifically enumerated in paragraph 
13-5 ; but, by a process of manufacture, the bars or plates hâve become 
articles practically completed in manufacture and with a purpose dis- 
tinct from that of the original product. 

But it is contended by the importers that the terni "plates," as used 
in paragraph 135, has heretofore been held by this court, in Morris 
V. United States, supra, to include a steel table which was attached to 
a frame that could be moved on wheels, and that such case is a précè- 
dent hère. In that case the décision evidently was based upori the 
case of Buehne v. United States, supra ; the court holding that the ar- 
ticle came within the provision for "plates and steel in ail forms and 
shapes." Thèse citations are thought inapt ; for in thé record it is 
stipulated by the importers that they do not rely on that part of para- 
grapb 135 which relates to "steel in ail forms and shapes." Conced- 
ing, however, an analogy between the articles under considération and 
the steel table in the Morris Case, I am, nevertheless, constrained by 
the évidence and reasoning of counsel for the government to now hold 
that Congress primarily intended by paragraph 135 to simply include 
steel plates that bave not been manufacturée! into some other completed 
commercial article. 

The décision of the Board is overruled, and the classification of the 
collecter is affirmed. 



In re WALDER. 

(District Court, D. Connecticut. llarch 7, 1907.) 

No. 1,388. 

1. Bankeuptcy— BiscitAEGE— Heabixg Befoee Spécial JIaster. 

A spécial master, on the heariniç of objections to a bankrupt's discharge, 
must be govcrnwl solely and entirely by such légal évidence as may be 
admissible under the spécifications. 

2. SaME — KURDEN OF l'KOOF. 

On the hearing of an application for the discharge of a bankrupt, the 
burden of proof to sustain the spe(-ifications of objection is upon the cr'edit- 
ors who flled the same, aud that burden never shifts. 

3. Same — Evidence. 

A référée, acting as spécial master in hearing objections to a bankrupt's 
discharge, has ao légal right to consider any évidence which has been pre- 
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viously oflfered before liim as référée, or to refuse to recommend a dis- 
charge upon the gronnd that, at some former bearing before liim as ref- 
, eree, he, as sucb référée, luay liave fornied some opinion upou some fact 
wliicli would be suliieieut to bar a discLiarge, uuless sucli lact is legally 
established by proper évidence under the spécifications. 

In Bankruptcy. On report of spécial master on pétition for dis- 
diarge. 

See 142 Fed. 784. 

William A. Wright, for trustée. 
Benjamin Slade, for bankrupt. 

PLATT, District Judge. On June 15, 1905, the bankrupt filed i,'i 
this court a pétition asking for a discharge from ail his debts in bank- 
ruptcy, which vvas in due course referred to Henry G. Newton, référée, 
as spécial master, to report thereon. Creditors were duly notified 
by the spécial master, and at the time appointed certain ones appeared, 
and, on July 7, 1905, fi'.ed spécifications of objection to such discharge 
Continuances were liad until December 17, 1906, at 4 p. m., which time 
was definitely set for a hearing on said spécifications of objection. Mr. 
William A. Wright, counsel for the objecting creditors, then appeared, 
and stated that his clients did not wish to prcceed in the matter, and 
that he should not do anything more in relat'on to the opiosition to 
the discharge. From the report before me it positively appears that 
nothing further was donc by him or by his clients in support of said 
spécifications. Not a scintilla of testimony was presented to the 
spécial master, bearing upon or in any way afïecting the spécifications. 
In fact, no witness was called and sworn before him for any purpose 
whatsoever. 

In that situation the duty of the spécial master was plain. It was 
supposed that, after the lessons contained in my opinion in 138 Fed. 
473, In re Hendrick, supplemented as they are by final action in the 
same case (143 Fed. 647), there would be a clear understanding among 
the référées as to the way to act when pétitions for discharge should be 
referred to them as spécial masters. I recommend a careful examina- 
tion of the two opinions cited, and cannot believe that, after such 
study, any one can entertain a reasonable doubt as to the course 
which he must pursue in such niatters. 

Counsel for bankrupt made certain claims of law before the spécial 
ma.Ster which were inferentiallj^ overruled by the soecial master. They 
express sound law, and, although the Hendrick Case may be enough, 
some of thèse are so tersely and forcibly stated that I am impelled to 
insert them : 

"(a) That the spécial master must be governed solely and entirely by such 
légal évidence as may be admissible under the spécifications." 

"(c) That the burden of proof to sustain the alleged spécifications is upon 
the creditors that filed the same, and that burden never shifts." 

"(f) That tlae spécial master, before whom thèse spécifications are pending, 
has no légal right to refuse to recommend such discharge upon the ground that, 
at some former hearing before him as référée, he, as such référée, may hâve 
formed some opinion upon some fact vyhich would be suflicient to bar a dis- 
charge, uuless such fact or facts were legally established by proper évidence 
upon the spécifications. 

"(g) That such spécial master is by law prohibited from considering any évi- 
dence that has been offered before him as référée, and is further prohibit- 
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ed from concludlng upon such évidence, or through any source whatever, tLat 
any of the faets mentioned in the spécifications were legally establislied, in 
tlie absence of proper évidence duly admitted upon. tlic hearing before liim as 
spécial master upon the pétition for a discJjarge, and tbe aileged spécifica- 
tions." 

The court sympathizes with the spécial master, and is pained to 
feel that the bankrupt must go scot free. His case is a bad one ; but, 
if the creditors do net care to press matters, no one can rightfully lay 
any blâme upon either the court or the référée. To sustain the spéci- 
fications in the viray proposed would clearly deprive the bankrupt of his 
"day in court," and cannot be tolerated. 

The recommendation submitted with the report is thererore re- 
jected, but sufficient facts appear in the report to warrant an order of 
discharge. 

Let the same be entered. 



In re ELDEED. 
(District Court, E. D. New York. Mareh 20, 1907) 

BA.NKRTTPTCT— APPUCATIO!» FOE DISCHAKGE— REFERENCE. 

Under rule 41 In the Bîastern district of New York, It is the duty of 
objecting creditors to see that the objections to a bankrupt's application 
for discharge are referred to a référée as spécial master and to arrange 
for the hearing thereon. 

In Bankruptcy. On motion to dismiss application for discharge. 

Earl A. Bowman, for bankrupt. 
Henry W. Sykes, for creditors. 

CHATFIELD, District Judge. This motion to dismiss the bank- 
rupt's application for discharge was made by the objecting creditors, 
who filed spécifications on the 15th day of January, 1907. Thirty days 
hâve elapsed since that time, and neither the objecting creditors nor 
the bankrupt hâve taken any steps to hâve the issues referred to a 
spécial master or brought on before the court. The liankruptcv Law 
of July 1, 1898, c. 541, § 14, 30 Stat. 550 [U, S. Comp. St. 1901, p. 
3427], provides: 

"a. Any person may, after the expiration of one month • • » subsé- 
quent to being adjudged a bankrupt, file an application for a discharge In tlie 
court * * * " etc. 

"b. The judge shall hear the application for a discharge, and such proofs 
and pleas as may be made in opposition thereto by parties in interest, at such 
time as will give parties In interest a reasonable opportunity to be fuliy 
heard, and Investigate the merits of the application and discharge the appli- 
cant unless • • * " etc. 

Under this section of the bankruptcy law it would seem to be neces- 
sary to hâve a calendar for issues raissd by objections to applications 
for discharge, and to hâve some calendar practlce as to the brjnging 
on of thèse issues for trial. In the Southern district of New York, it 
being impossible for the court to dispose of such a calendar, the matters 
are referred as of course to the référée, who has acted in the proceed- 
ing, as spécial master, and it is then the duty of the bankrupt, inasmuch 
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as it is Held that He is asking for the privilège of a discharge, to brîng 
the matter on before the référée. In the Eastern district of New York 
no uniform rule for référence to a spécial master has been adopted; 
but, inasmuch as the court could net find opportunity to dispose of 
thèse issues, each one has been referred to a spécial master, and rule 
41 adopted, by which the objecting creditors hâve been compelled to 
arrange for the hearings before the référée as spécial master, and 
therefore, inferentially, to see that an order of référence has been en- 
tered. In the case at bar the attorney for the objecting creditors, ap- 
parently in reliance upon the rule in the Southern district, has donc 
nothing, and the attorney for the bankrupt, foUowing the rule in the 
Eastern district, has also taken no steps. 

Without further comment or discussion, and as rule 41 covers the 
practice in the Eastern district, it seems to the court that the issues 
raised by the objecting creditors on the application of the bankrupt 
for discharge should be referred to the référée as spécial master to take 
testimony and report thereon, and the clerk will enter an order ac- 
cordingly. 

Thereafter ît ;will be the duty of the objecting creditors to arrange 
for a hearing under rule 41. 



In re LUBER et al. 

(District Court, E., D. Pennsylvanla. Mareh 8, 1907.) 

No. 2,392. 

Bankruptct— Triai, on Involttntaby Pétition— évidence. 

Where a frauduleut transfer of property is charged as an aet of bank- 
rnptcy, In an iiivoluntary pétition, great latitude in the admission of évi- 
dence shoiiia be allowed on the trial, and ail the circumstances falrly con- 
nected wlth the transaction may be shown. 

In Bankruptcy. On motion for new trial. 

J. B. Colahan, for petitioning creditors. 
Greenwald & Mayer, for alleged bankrupts. 

HOLLAND, District Judge. The averment in the învoîuntary p<'.ti- 
tion in bankruptcy in this case was that the alleged bankrupts conveyed, 
transferred, concealed, and removed merchandise with intent to hinder, 
deiay, and defraud their creditors. 

In the investigation of questions of fraud, as a rule, great latitude 
is allowed in the admission of évidence, in order that the jury may be 
able to détermine from ail the circumstances whether the transaction 
was fraudulent or not. Questions of fraud can scarcely ever be proven 
by direct évidence, hence the necessity for the admission of ail the 
circumstances fairly connected with the transaction. AU the évidence 
to which objection was made was clearly admissible, nor can I agrée 
with the exceptants that there was error in the charge of the court. 

The motion and reasons for a new trial are overruled. 
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In re BROMLET. 

(District Court, E. D. Pemisylvania. February 28, 1007.) 

No. 2,491. 

Bankkitptcy— Objections to Discharge— Amendment. 

Sijedfioations of objection to the di.scharge of a bankrupt v.-hich are in 
the language of tlie statute without more, and eontain no stateiuent of 
facts, are not amendable. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. C, Banliruptcy, § 710.J 

In Bankruptcy. On pétition to amend. 

Morgan & Lewis and R. Stuart Smith, for petitioner. 
E. Cooper Shapley, for banlcrupt. 

HOLLAND, District Judge. The pétition of W. F. Bay Stewart 
for leave to amend specifàcations of objection to the discharge of the 
bankrupt should be refused. The original spécifications were in the 
language of the act, and nothing more. There is no statement of fact 
on which an amendment can be grafted, and leave to amend should 
not be granted where only the words of the statute are used. In re 
Pierce (D. C.) 103 Fed. 64; In re Mudd (D. C.) 105 Fed. 348; In 
re Peck (D. C.) 130 Fed. 972. 

It is so ordered. 



MOXIE NERVE FOOD CO. OF NEW BNGDAND v. MODOX 
CO. et al. 

(Circuit Court, D. Rhode Island. February 20, 1007.) 

. Trade-Maeks and Tbade-Names — Sun for Ikfringejient — Iîubden of 
Pkoof. 

A complainant, seelîing tbe aid of a court of equity in protection of 
his rights in a proprietary medicine, sliouid be required as a part of bis 
aHirmative case to allège and prove tbat his i)reparation is vvbat it pur- 
ports to be, and is represented to tbe public to be, tbere boing no presump- 
tion tbat sucb représentations are true upon whicb a court can act. 
. Same — Secret Préparation. 

While the proprietor of a secret préparation is entitled to protection 
of his trade secret, yet to the extent that he bas revealed or represented 
tbe character or composition of his préparation to the public he bas waived 
secreey, and there is no hardship in requiring him to prove the truth of 
sucb représentations to a court of equity whose aid be invokes for its 
protection. 

. SASrE— RiGHT TO RELIEF IN EQUITY— FrAUDULENT REPRESENTATIONS TO 

Public. 

Complainant manufactured and sold in bottles, a liquid called "Moxie 
Nerve Food" or "Moxie," which was l'epresented to tbe public by the 
labels and wrappers to bave been prepared "from a simple sugar cane 
like plant grown near the oquator," discovered by a Lieutenant Moxie , 
and to be a nerve food which bad recovered brain and nervous exhaustion ; 
also paralysis, softening of the brain, locomotor ataxia, and iusauity, wheir 
caused by nervous exhaustion. In a suit for an in.iuuctlon restraining 
infringeraent of the tradé-mark under which the préparation was sold 
and unfair compétition, tbe bill did not allège that sueh représentations 
were true, nor that the préparation contained sucb ingrédient or the 
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properties so clalmed for it; and no évidence was introduced to show that 
it contained any ingrédient whîcli warranted tlie name of "nerve food," 
or to show a reasonable basis for a belief that tho statements as to its 
curative powers were true. On the otlier hand, défendant introduced the 
évidence of physieians and cliemistç who made analyses of the prépara- 
tion and of a former employé of complainant, which established afilrma- 
tively a very strong probabillty that the statement that the liquid was a 
préparation from a plant such as described was pure fiction, and that it 
was merely root béer, containing no nerve food or other curative agent, 
exeept perhaps a small amount of a bitter principle such as gentian or 
einchona. BeH, that under such state of the évidence, complainant was 
nof pTi+'tlert to the protection of a «wrt of equity even as agalnst un- 
doubted Infringement and unfair compétition. 

[Fd. Note. — l'or cases in point, see Cent Dlg. vol. 40, Trade-Marlss and 
Trade-Names, § 94.] 
4. Same. 

Where a proprietary préparation purehased and used largeîy as a mère 
beverage was also falsely and fraudulently represented by its manu- 
facturer to eontain valuable médicinal ingrédients, a court of equity ean- 
not aiford protection to auv \v\vt of its business against infringement of 
trade-mark or unfair compétition. 

|Ed. Note. — For cases in point, see Cent Dlg. vol. 40, Trade-Marks and 
Trade-Names, § 94.] 

In Equity. On final hearing. 

Oliver Mitchell, Robert Cushman, James A. Bailey, Jr., and Roberts 
& Mitchell (Charles D. Woodberry, of counsel), for complainant. 
Charles A. Wilson and George H. Huddy, Jr., for défendants. 

BROWN, District Judge. This is a bill in equity brought by the 
Moxie Nerve Kood Company of New En^land, man'ifacturers of a 
liquid knovvn as "Moxie Nerve Food" or "Moxie," against the Modox 
Company and others, manufacturers of a beverage called "Modox," 
charging that the défendants hâve infringed the complainant's trade- 
mark rights, imitated its trade-name and goods, and in various ways 
hâve been guilty of unfair compétition. The défendants contehd that 
the complainant has been guilty of such false représentations to the 
public that, under the principles set forth in Worden v. California 
Fig Syrup Co., 187 U. S. 516, 23 Sup. Ct 161, 47 L. Ed. 283, it 
is barred from the right to seek the aid of a court of equity. 

Before considering the défendants' spécifie charges of fraud, it 
is proper to inquire whether the complainant has made out a case for 
équitable relief. In Moxie Nerve Food Co. of New England v. Rol- 
land (C. C.) 141 Fed. 203, this court referred to the language of the 
Suprême Court in Devv'eese v. Reinhard, 165 U. S. 386, 390, 17 Sup. 
Ct. 310, 341, 41 L. Ed.- 757 : 

"The right, whatever it may be and from what source derived, must be net 
orily one not protected by légal title. but in and of itself appealing to the con- 
science of the chancelier. A court of equity acts only when and as conscience 
commands, and if the eonduct of the plalntifC be offensive to the dictâtes of 
natural justice, then, v?hatever may be the rights he posses?es and whatever 
use he may make of them in a court of law, he will be heid remediless in a 
court of equity." 

It is incumbent upon the complainant to move the conscience of the 
chancellor. It is shown, and is not denied, that the complainant's 
article "Moxie" or "Moxie Nerve Food" is a harmless beverage which 
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for many years has had a very large sale. It also appears that it is 
offered to the public as a "Nerve Food," or "food for the nervous 
System," and as a cure for nervous disorders; and that tliere is a 
public demand for the article as a cure for nervous disorders. 

The trade-mark which the complainant desires to protect was regis- 
tered in the Patent Office in September, 1885, upon a statement and 
déclaration by Dr. Augustin Thompson: 

"This trade-mark I hâve used conthiiiously in my businesis since April 1, 
1885, and the particnlar description of goods i8 a liquid préparation eha-rged 
with soda for the cure of paralysis, softening of the brain. and mental in- 
becility, and ealled the 'Moxie Nerve Food.' It is comprised in the elass of 
médical compounds." 

Upon the label accompanying the déclaration was the statement: 

"Moxie Nerve Food. lias not a drop of medieine, poison, stimulant, or alco- 
hol in its composition ; but is a simple starchy plant grown in South America, 
and the only positive nerve food known tliat can recover brain and nervous 
exhaustion, and loss of nianhood at once unaided. It has cured paralysis, soft- 
ening of the brain, and mental imbecility," etc. 

It also appears that, at the time of the filing of the bill, Moxie 
was represented to the public as a nerve food or a food for the nervous 
System, and as a préparation containing an ingrédient of remarkable 
curative powers, as will appear from the following copy of the label 
affixed to the bottles : 

More Palatable if Served Ice Cold. Keep in Cool Place. 

Moxie Nerve Food. 

Trade-Mark Kegistered. 

A Food for the Nervous System, also a Delicious Beverage. 

Contains Not a Drop of Poison, Stimulant, or Alcohol. 

It is prepared from a simple sugar cane like plant grown near the equator. 
It VFas lately discovered by Lient. Moxie, who placed his discovery in the 
hands of Dr. Augustin Thompson who has demonstrated its value as a food for 
the nervous System. 

It has proved itself the only harmless and effective nerve food known to 
science and has recovered brain and nervous exhaustion, also paralysis. soft- 
ening of the brain, loeomotor ataxia and insanity, when caiv-'ed by nervou-s 
exhaustion. It nourishes the nervous System, gives a durable solid strength 
without stimulation or reaction, créâtes a vigorous, healthy appetite, removes 
fatigue from mental and physical overwork and brings refreshing sleep at 
night. Does not interfère with the action of vegetable medicines. 
The genuine is put up only in bottles of this shape, and 
is never drawn from soda fountains. 
Moxie Nerve Food Co. of New England, 
Sole Proprietors and Manufacturers, 
Boston, Mass. Branch, N. T. City. 

The wrapper ofthe Moxie bottle, furthermore, contains many state- 
ments as to curative virtues in "helpless cases of paralysis." The 
bill allèges: 

"That the beverage 'Moxie,' * * * Js a meritorious and useful article 
well esteemed for its tonic action and its useful and remédiai eiïects under 
certain conditions and diseases, and that it is recognized by reputable mem- 
bers of the médical profession as a meritorious préparation, and is and has 
been by them prescribed when indieated, and public institutions such as hos- 
pitals, homes for consumptives and the aged and infirm, and the lilie, hâve 
been at their request supplied with 'Jloxie' for the use of the inmates." 
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A comparison of the allégations of the bill and the actual représen- 
tations made to the public as to the character of Moxie reveals an 
important discrepancy. It is the dut)' of a complainant seeking relief 
in a court of equity to présent his case fully and fairly in his bill. 
The complainant, in seeking protection for its trade-mark, seeks pro- 
tection for the business associated with the trade-mark. The trade- 
mark and the business are inséparable. Paul on Trade-Marks, 136. 
A complainant in equity, therefore, should show fully and fairly what 
is the business which he is conducting under the trade-mark. He 
cannot aid his case by omitting material facts as to the true nature 
of his business. 

In McMulîen v. Hoffman, 174 U. S. C39, 65G, 19 Sup. Ct. 839, 84G, 

43 L. Ed. 1117, it was said: 

" 'It is a maxim in our law tliat a pliiintifC mnst sliow tbat he stands on a. 
fair gromid wJieu lie calls on a court of justice to admiuister relief to him.' " 

In Moxie Nerve Food Co. of New England v. Holland (C. C.) 141 
Ped. 202, 204, it was said, "The statements upon the label or wrapper 
of a patent medicine bottle do not prove themselves." The statements 
upon the bottles are mei-e récitals. They prove what représentations 
are made by the complainant to the public. They do not prove the 
truth of the représentations. Thèse récitals are proof onlv that they 
are récitals. Murphy v. Packer, 153 U. S. 398, 14 Sup. Ct. 036, 38 
L. Ed. 489; Herron v. Dater, 120 U. S. 464, 7 Sup. Ct. 620, 30 L. 
Ed. 748. 

In the Holland Case above cited, it was queried whether it would 
not be reasonable for a court of equity to hold that a complainant 
seeking to protect his , proprietary rights as the owner of a patent 
medicine should produce légal évidence that it is in fact what it pur- 
ports to be. Upon a further considération of this point, I am of the 
opinion that the complainant, according to the ordinary principles of 
equity pleading and procédure, should be required, as a part of its af- 
firmative case, to show that its préparation is what it purports to be. 
If a complainant seeks protection in the sale of bottled goods, he 
should be willing to swear that his bottles contain what he represents 
to the public that they contain, and that his goods are in fact what 
they are sold for. If a complainant in a bill in equity should allège, 
"I am selling to the public under a certain trade-mark an article 
which I represent to the public as fig syrup," such a bill, in my opin- 
ion, should be demurrable on the ground that the complainant has 
no right to protection in a mère business of making représentations 
to the public, but only in a bona fide business of selling an article for 
what it is in fact. A court of equity should not extend protection to 
a business of selling inedicine for paralysis or other serions diseases 
simply upon proof that the préparation is a harmless beverage with 
some slight tonic properties. Missouri Drug Co. v. Wyman "(C. C.) 
129 Fed. 623, 629. 

The complainant's affirmative case aiïords no évidence upon which 
the court can find that its préparation is in fact what it is represented 
to be. We are asked tô extend protection to the complainant upon 
presumptions in its favor. If this court should act upon the presump- 
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tion tbat this liquid is a préparation "from a simple sugar cane like 
plant grown near the equator," of remarkable value as a food for the 
nervous System, and as a cure for paralysis and other serious diseases, 
it would, in my opmion, départ from the ordinary rules which re- 
quire allégation and proof. While fraud is not presumed, the truth 
of a mère allégation is ordinarily not to be presumed, but must be 
established by sworn évidence. 

Courts of equity hâve frenncntly extended to the proprietors of patent 
medicines and like préparations privilèges not extended to other liti- 
gants. They hâve assumed the truth of incredible or doubtful statements 
made by patent medicine vendors, without requiring them to make allé- 
gations to the court substantially similar to those made to the public, and 
bave protected businesses which were neither presumptively nor in fact 
entitled to protection. Instances may be found where a complainant 
has received protection from a court of equity while making most 
incredible and preposterous statements to the public as the basis of 
his business. Is there any reason why a court of equity should act 
upon the presumption that a patent medicine vendor, or the vendor of 
a préparation ofîered to the public with statements as to wonderful 
ingrédients and marvelous curative properties, states the truth upon 
his bottles and labels? Eminent jurists hâve acted upon the contrary 
presumption. In Williams v. Williams, 3 Merivale, 1.5T, lo Jurist, v94, 
Lord Eldon said : "Upon gênerai principles, I do not think the court 
ought to struggle to protect this sort of secrets in medicine." Other 
cases to the same gênerai efifect are referred to in the opinion in 
Worden v. California Fig Syrup Co., 187 U. S. 537, 23 Sup. Ct. 161, 
47 L. Ed. 282. 

While this may be an extrême position, it is no more extrême than 
the cynical view that, despite extravagant and apparently unfounded 
statements, patent medicines should prima facie be regarded as proper- 
tv entitled to protection. In Worden v. California Fig Syrup Co., 187 
Û. S. 630, 23 Sup. Ct. 1G.5, 47 L. Ed. 282, is cited with apparent ap- 
proval the remark of Lord Chancellor Westbury : 

"That he could not receive it as a rule, eitlier of morality or eqnity, tliat 
a plaintiff is not answerable for a falsphood, becaiis^e it rnay be so gross and 
palpable as that no one is likely to be deceived by it," etc. 

But why, in dealing with patent medicines, should a court of equity 
proceed upon gênerai presumptions? A court of equity, wdien invoked 
to protect a business, cannot avoid a fair examination of the character 
of the business. Of the truth or untruth of certain représentations or 
statements a court may take judicial notice. The ordinary rules as to ju- 
dicial notice undoubtedly could be properly applied to préparations 
whose statements were on their face too preposterous or incredible. In 
many cases, however, the truth or untruth of représentations cannot be 
determined upon the principles of judicial notice. A court should not, 
of course, take judicial notice that ail patent medicines or secret prépara- 
tions are frauduîent and lack merit, and refuse relief on this ground. It 
by no means follows, however, that it is required to présume that 
représentations to the public are prima facie true. Ordinarily, those 
things of which a court does not take judicial notice must be proved. 
152 P.— 32 
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In the présent case, I find in the complainant's proof no sufficient rea- 
son for belief that this article is in fact what it is représentée! to be, 
either as to ingrédients or curative value. I think that I cannot take 
judicial notice that the représentations are untrue. The statements 
seem to be improbable. They cannot be ignored. And should relief 
be extended to the complainant, it would be with decided misgivings 
vvhether the court was not protecting a business of selling root béer 
under false représentations that it contains an ingrédient which is a 
cure for nervous disorders and serions diseases. 

To apply the rule that a complainant must allège fairly and fully 
what his business is, and produce proof substantially supporting his al- 
légations, should not require of the complainant the allégation and proof 
of the minute particulars of his business; but it should, I think, require 
a complainant who asserts that he has an article which is good as a 
beverage, and is also good as a cure or medicine because of certain 
ingrédients, to make proof substantially to the extent of his gênerai 
représentations to the public. The proprietor of a secret préparation 
may justly claim protection of a trade secret, but to the extent of his 
représentations to the public secrecy is waived; and there is no hard- 
ship in requiring a complainant who has stated certain things to the 
public as truths in order to promote the sale of his goods to state the 
same things as truths to the court, and prove them as truths, in order 
to secure équitable relief. The right to préserve a trade secret does not 
carry with it a gênerai right to hâve one's bare word or unsworn state- 
ment accepted in a court of equity, or excuse a failure to prove the 
truth of what is published to the public. To the extent that a rnanufac- 
turer of goods chooses to reveal their character and composition to 
the public — to that extent he waives the right of secrecy in a court 
of equity. 

If it is not incumbent upon a complainant to prove something more 
than that he is representing his goods to the public in a certain way 
under a certain trade-mark, a court of equity, by ingenuously assuming 
the truth of what vendors tell the public about their goods, particularly 
goods of the patent medicine class, will indulge in a presumption not 
entertained by ordinary persons of intelligence, and which is contrary 
to that public expérience which has resulted in the enactment by 
Congress of laws for the protection of the public against unscrupulous 
statements in relation to a very large number of articles in whose 
préparation there is an opportunity for adultération, substitution, or 
secret fraud. 

A presumption in favor of a complainant may be grounded on gên- 
erai expérience, probability of any kind, or merely on policy and con- 
venience. It is very doubtful if a presumption in favor of this com- 
plainant can rest on either of thèse grounds. I see no reason why, 
in the absence of averment and proof, this court should assume that 
Moxie is a préparation from a sugar cane like plant which has remark- 
able properties as a nerve food. 

A complainant must by allégations and proof show that he is entitled 
to relief. Knox v. Smith, 4 How. (U. S.) 298, 317, 11 L,. Ed. 983. 
The allegata and the probata must reciprocallv nieet and conform to 
each other. Harrison v. Nixon, 9 Pet. (U. S.) 503, 9 L,. Ed. 301, 



MOXIE NEBVE FOOD CO. V. MODOX CD. 499 

It seems to hâve been assumed in the argument that the burden rests 
upon the défendants to show with a high degree of certainty that the 
complamant's préparation is net what it purports to be. Tlie record in 
this case well iUustrates the practical inexpediency o£ supporting a 
complainant's case by a presumption of the truth of what he has not 
alleged to be true. If, as a fact, the complainant is seOing root béer 
as a medicine for paralysis, etc., and can rely upon an artificial pre- 
sumption that it is not, it can continue to do so with the assistance of a 
court of equity, and enjoin ail défendants who hâve not the financial 
means to secure évidence in the very difificult task of proving a néga- 
tive. If it be the fact, this complainant can easily prove that its liquid 
does contain the important ingrédient which gives it remarkable quali- 
fies as a nerve food, and it can prove what it allèges to the public without 
fear that a court of equity will require it to disclose what it has chosen 
to keep secret. This court has so decided upon an interlocutory appH- 
cation in this case. 

The question, where rests the burden of proof that Moxie is a 
préparation of a plant of remarkable virtue in nervous disorders ? is one 
of great importance in this case. If the complainant does not ofïer 
affirmative proof, it runs what Mr. Wigmore terms "the risk of non- 
persuasion" of thjC court. If it may rely upon a presumption that it is 
not guilty of fraud, it should not rely upon a presumption that the 
court will assume its numerous statements to be true. 

From the nature of this case, as well as of ail cases involving a 
trade-mark upon goods, whose exact character can be known only to 
the manufacturer, but which are put forth with spécifie statements to 
induce the public to purchase them, the burden of proof as to the truth 
of the statements should rest upon the manufacturer. A chancellor 
should not be required to assume on the bench what he would not be- 
lieve without proof when ofï the bench. Proof should be required 
from that person within whose knowledge the fact rests. Selma, 
Rome, etc., Railroad v. United States, 139 U. S. 560, 567, 568, 11 
Sup. Ct. 638, 35 L. Ed. 266. There should be no such technical appli- 
cation of rules concerning presumptions or the burden of proof as 
to relieve a complainant from the obvions duty of satisfying the court 
that his goods are what they purport to be and what he represents them 
to be. 

The complainant's attitude on the argument is substantially this : It 
is true that we represent this article as a préparation of a plant which 
has remarkable virtues in nervous disorders, but we do not propose 
to prove that it is what we represent it to be. We are entitied to 
the protection of a court of equity unless the défendants can prove 
that it is not, and the burden of proof is obviously altogether too heavy 
for the défendants to sustain. 

The natural contempt of the chancellor for a fraudulent imitator who 
sets up the défense that he is imitating only a fraud apparently has 
often led the courts to treat with leniency a complainant who seeks 
protection for a valuàble business built largely upon misrepresentation. 
It is quite true that the défense of unclean hands comes with ill grâce 
from a rival manufacturer who is a fraudulent imitator whose hands 
are equally unclean. Siegert v. Gandolfi (C. C. A., 2d Circuit, De- 
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cember, 190G), 149 Fed. 100. But this, as it seems to me, is en- 
tirely aside from the merits of such a défense. It is not a question of 
grâce. The validity of such a défense is well established. Worden 
V. California Fig Syrup Co., 187 U. S. 516, 23 Sup. Ct. 161, 47 h. Fd. 
382. As the courts should not, in such cases, take into considération 
the attitude of the défendant (187 U. S. 529, 23 Sup. Ct. 1G4 [47 L. 
Fd. 282] ), so they should not take it into considération when discus- 
sing the question of the burden of prbof. 

"It is a clear rule, laid down by courts of equity, not to extend their 
protection to persons whose case is not founded in truth." 187 U. 
S. 529, 530, 23 Sup. Ct. 165 (47 L. Ed. 282). 

But how détermine if a complainant's case is founded in truth? 
The rule is simple. Fet the complainant state fully the real case, 
and support it by proof. The représentation upon the label of a 
package is a material part of the vendor's business, and no undue hard- 
ship or inconvenience will resuit to an lionest vendor if he is required 
to prove the truth of his label ashe is required to prove the truth of any 
other material fact. This rule, I am aware, may prove exceedingly em- 
barrassing to many vendors of patent medicines, but only to those 
who are guilty of misrepresentation and deceit. It need not prove em- 
barrassing to one who wishes to keep a trade secret, for he need only 
forbear publishing what he does not care to prove. 

In Worden v. California Fig Syrup Co., 187 U. S. 527, 23 Sup. Ct. 
164 (47 L. Ed. 282), it was said that, in the absence of législation, 
"courts cannot déclare dealing in such préparations to be illégal, nor 
the articles themselves to be not entitled, as property, to the protection 
of the law." 

I find in this opinion, however, no authority for relieving patent 
medicine vendors from the ordinary requirement that a complainant 
must affirmatively make ont his right to relief, or for extending to 
them a presumption that what they hâve stated to the public is to be 
accepted as true by a court of equity without the support of sworn tes- 
timony. 

I am of the opinion that this complainant has not made out a' case 
for équitable relief, for the reason that it has failed to show the sub- 
stantial truth of the représentations made upon its labels and wrap- 
pers as to the ingrédients and curative powers of Moxie in nervous 
disorders. 

If it is wrong to refuse to extend to the complainant a presumption 
that its représentations are true, it is yet very clear that a presumption 
of this class, if allowed to supply the place of fact, cannot stand 
against established facts. Fresh v.'Gilson, 16 Pet. 327, 10 L. Ed. 982; 
Lincoln v. French, 105 U. S. 614, 26 L. Ed. 1189. The défendants' 
évidence is more than sufficient to overcome any mère presumption of 
the truth of the complainant's représentations, This évidence will, 
however, be considérée! in connection with the défendants' contention 
that they bave affirmatively established the défense of unclean hands, 
and of frauduîent représentations to the public. 

The complainant's représentations to the public, which seem im- 
portant on the issue of fraud, relate to the origin, ingrédients, and 
curative powers of Moxie. The label states; 
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"It is prepared from a simple sngar cane like plant grown near the equator. 
It was lately cliscovered by Lieut. Moxie, wlio placed lils diseovery in the liands 
of Dr. Ausnstin Thompson who has demonstrated its value as a food for 
the utTvous System." 

The wrapper says : 

"A little insignificant weed revolntionizing the habits of the world. 

"We liei-ehy agrée to give any person $10,(XiO. i C they can show their prépara- 
tions <»ntains any iloxie, or it they can produce any of the plant, or its bene- 
flciiil results. 

"Moxie is compounded from well-known ilavors, and the richest predigested 
nerve food ever discovered, by one of the most successful old physiciaus in 
New England." 

"No représentations can be more material than that of the in- 
grédients of a compound which is recommended and sold as a medicine. 
There is none that is so likely to induce confidence in the application 
and use of the compound, and none that, when false, will more prob- 
abty be attended with injurious and perhaps fatal conséquences." 
Fetridge v. Wells, 13 How. Pr. 385, quoted in Worden v. California 
Fig Syrup Co., 187 U. S. 531, 23 Sup. Ct. 165, 47 L. Ed. 382. See, 
also, Perry v. Truefitt, 6 Beav. 66. 

The défendants hâve offered in évidence advertisements inserted 
in the Lowell Morning Times by Dr. Augustin Thompson in February, 
1885, in part as foUows : 

"From South America. 

"On the Pacific side, in South America, the Indians grow a plant soniething 
like our rhubarb from which they make a décoction like our tea and coffee. 
This is their national drink. From its use they are able to undergo great 
fatiguing exertions without the ordinary resuit. It seems to be a nerve food in- 
stead of a medicine, as its use leaves no reaction or nervousness. * * * 
One of our promiuent physiciaus is about to introduee it hère and it will soou 
be on sale by the grocers and apothecaries. cheap enough that ail may uso! 
it. * * * It will be called the 'Bolivian Nerve Food,' or 'Moxie AppetiKcr.' 
It builds an api)etite by building the nervous System, which govems the func- 
tlons of the body. Will be ready by March 3d." 

The next advertisement, in March 1885, was in part as foUows: 
"South America Again to the Front. 

"Last week we called your attention to that plant from South America lately 
introduced by Lieut. Moxie as a nerve food. His attention was first callea to 
it from its gênerai use by the natives, and singular action on the nervous 
System, while lie was traveling in Bolivia. Through information obtained from 
liiui, it has been brought to Lowell and thorouglily tested for three months." 

Médical and chemical experts say that thèse descriptions are sug- 
gestive in part of coca — "erythroxylon coca" — described by one wit- 
ness as a stimulating substance not unlike the extract of tea. 

In the bulletins of the Bureau of American Republics (printed by the 
government) appears, in the handbook on Bolivia, Vol. 4, p. 42, a 
référence to "coca," "erythroxylon coca" — 

"the dry leaves of which are a bîghly stimulating narcotic, and are chewed 
by the Bolivian and Peruvian Indians, by travelers in thcï TJjiper Andes, and 
by the Bolivian soldiers, when in the fleld, just as bétel is used by the inhabit- 
ants of the East Indies." 

The complainant's statement that the préparation contains not a 
drop of stimulant, as well as other statements, and the results of chem- 
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ical analysis, négative the use of coca. It is nevertheless highiy prob- 
able that the author of thèse advertisements was influencée! by knovvl- 
edge of this stimulant used by the Bolivians when he called his prépara- 
tion "Bohvian Nerve Food," and wrote liis account of the "national 
drink." That there is another Bohvian plant which has such points 
of resemblance to coca, and is yet so différent, and which forms the 
curative agent in Moxie, does not seem highiy probable. 

The évidence raises serions doubts as to Lient. Moxie, the dis- 
coverer. The existence of Lieut. Moxie can hardly be regarded as 
a trade secret. No one but Dr. Thompson seems to hâve known 
about him, so far as this record discloses. The défendants' référence 
to the existence in Bolivia of a tribe of Indians known as "Moxas" or 
"Moxos" (Cent. Dict. & Cyc. [Ed. of 1900] Vol. 9, p.. 696; Enc. 
Brittanica, Vol. 13, p. 825) suggests the possibility that the lieuten- 
ant's name "Moxie" is also of Bolivian origin, and that Lieut. Moxie 
and the sugar cane like plant are both derivatives from literature 
concerning Bolivia. Were it not for the statement concerning the dis- 
coverer, it wonld seem to hâve been natural to name a IJolivian nerve 
food after a Bolivian Indian tribe, the Moxas or Moxos. We may 
conceive, of course, that by some remarkable coïncidence of names 
a Lient. Moxie was traveling among the Moxas Indians when he made 
his discovery, but this does not seem highiy probable. 

It is by no means necessary to infer that Moxie Nerve Food was 
named either from the Moxas tribe of Indians or from Lient. Moxie. 
Moxie is said by the défendants to be a botanical name, and they 
hâve introduced in évidence a box labeled "Moxie," which a botanical 
druggist of Lowell, Mass., says contained a drug which he had in 
his shop before Moxie Nerve Food was put on the market by Dr. 
Thompson, and which was called by the drusfgist "Moxie." There 
is also évidence as to the "Moxie berry" (see Plant Names, Scientific 
and Popular, A. B. Lyons, M. D., Détroit, Mich.) ; but this is not 
Dr. Thompson's plant either in qua!ity or habitat. But wherever Dr. 
Thompson may hâve found the name "Moxie," there remains a strong 
suspicion that Licit. Moxie cot his name from Dr. Thomnson. 

According to the complainant's brief, the Moxie business was es- 
tablished in 1884 by Dr. Augustin Thompson, a homéopathie physician 
of Lowell, MàsS. The défendants show that Dr. Thompson had taken 
a mortgage upon a tonic béer factory in Lowell, and subsequently 
took possession of the property in satisfaction of his debt, and con- 
tinued the sarhe business. The "Moxie Nerve Food" was apparently 
the resuit of variations of or additions to the formula for ordinary 
root or tônic béer, so-called. 

The complainant has proved that Moxie lias been the same in com- 
position from the beginning. Upon a label adopted by the com- 
plainant since the beginning of this suit it is described as a "bitter tonic 
beverage." While there is évidence that, upon analysis, Moxie shows 
évidences of containing gentian and cinchona, and while Dr. Tuttle, 
the only physician who testifies as to the merits of Moxie, was of the 
opinion that Moxie has a tonic efifect, in his opinion, "due in part to 
bitter principles contained," yet Dr. Thompson, in his application for 
registration of trade-mark, said: 
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'"The material to be covered by this trade-mark is a fluid rosomijliiiK lu color 
the usual extrar-t of vanilla ; bas a bitter taste witb au asf!0('iai(- taste liko 
common 'Tonic B«ier.' The taste is from the flavoriug extract. The base, or 
most uselul part of this compound, is as tasteless as cornstaiks." 

The statements, therefore, that Moxic is a nerve food and a cure 
for paralysis, etc., cannot be supported upon the basis of any merit 
it may hâve by virtiie of bitter principles which Moxie contains. The 
value as a nerve food and cure for paralysis is distinctly attributed to 
the supposed sugar cane like plant or simple starchy plant. This is 
what is referred to as "A little insignificant weed revolutionizing the 
habits of the world," and as "the richest predigested nerve food ever 
discovered." There is no claim by the complainant that the bitter 
ingrédients of Moxie can justify the claims made for it. 

Moxie was put tip not only in liqiiid form, but in the form of loz- 
enges. The statements concerning Moxie made in connection with 
thèse lozenges seem dircctly relevant to an inquiry into the true origin 
and ingrédients of Moxie. Attention is called to the medicated Moxie 
Lozenges, respondent's Exhibit 37. On the box is the statement: 

"The Moxie Nerve Food from which this Lozeuge is made, has had the 
largest sale ever known in the history of trade, ,5,023,741 quart bottles having 
l)een sold durins the tirst flfteen months. * * * It ia generally beUeved 
it has saved 228,000 drmikards, and 380,000 nervous wrecks during the last 
jear." 

This exhibit contains a printed sheet with the printed signature of 
A. Thompson, M. D.: 

"288 Doses for 10 Cents. 

"Will break colds, coughs, rheumatism, pueumonia and fever in their flrsc 
stage. I used them 20 years for that pnrpose, in the largest practice in New 
England. After exposure, dose, one-eighth of a lozenge and wait If an at- 
taek of rheumatism or pneumonia is treated, dose same every threo houra un- 
til better. A. Thompson, M. D." 

The date of this exhibit is not later than 1899. Subtracting 26 
years from that date would thrpw the origin of Moxie back to 1873. 
This is not consistent with the statement in 1885 that it was lately 
introduced by Lieut. Moxie as a nerve food, and that it had been 
brought to Lowell and thoroughly tested for three months. 

The défendants hâve ofïered in évidence other exhibits tending to 
show that Dr. Thompson was a writer of médical tîction, and an 
originator of marvelous discoveries, or, in other words, a maim- 
facturer of several quack medicines. Public confidence is besought 
for the préparation upon the ground that it is a product of the médical 
knowledge and médical skill of an experienced physician. Moxie 
Nerve Food is presented to the public as the production of Augustin 
Thompson, M. D., "one of the most successful old physicians in New 
England." The qualifications and good faith of this expert are open 
to inquiry, and the inquiry is open vi'hether Dr. Thompson's expert 
opinion as to Moxie was actuallv entertained or fraudulently stated. 
Missouri Drug Co. v. Wyman (C. C.) 129 Fed. 633. 

Upon the complainant's brief it is stated that the complainant Com- 
pany had fiUed unsolicited orders for Moxie Lozenges, Moxie Catarrh 
Cure, and Family Safeguard. Assuming that the présent complain- 
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ant is not responsible for any statements made as to "A Sunbeani"' or 
"J. S. Q. Nerve Food," I think that the other préparations sold by t-he 
complainant are compétent évidence. 

Dr. Augustin Thompson was always connected with the Mcxie 
business, and with the several owners, imtil his death in 1903, ac- 
cording to the complainant's brief. The brief states tliat in 1894, 10 
years after the establishment of the business, 51,000 cases of 13 botiles 
cach vvere sold; and in 1904, the year in which the bill of complasnt 
was filed, 392,385 cases of 13 bottles each of Moxie were sold; ?.nd 
that the complainant produced in 1904 approximately 400,000 cases of 
Moxie. Thus, at the height of its business, after an expenditure of 
hundreds of thousands of dollars and of great efforts in advertising, 
the business had not reached the proportions stated upon the Moxie 
L,ozenge box to hâve been attained within the first 15 months. 

The défendants bave also attempted to show by chemical analyses 
the nonexistence in Moxie of its advertised ingrédient and qualities, 
The complainant has made a most elaborate and careful attack upon 
the analytical methods, and has devoted much testimony and argument 
to show the impossibility of an absolute analysis, either qualitative 
or quantitative, and the impossibility of determining from vegetable 
extractiv.e matter the natural source or vegetable from which the 
extractive is derived. The défendants' chemists, however, are of 
known réputation and skill; and, while the analyses may not prove 
a négative with scientifîc certainty, they cannot be disregarded or 
dismissed as of no value. It is fair to say that, so far as careful 
analyses disclose, Moxie contains no ingrédients which are recognized 
as of value as a nerve food or cure for serions diseases; that it cor- 
responds in its composition with root or tonic béer, being compossd 
principally of svi'eetened water and well-known flavorings, with indi- 
cations of gentian and cinchona ; and that it is practically devoid of 
predigested solids. Mr. Wyatt was of the opinion that the extractive 
bodies were a mixture of cinchona and some other bitter roots or 
plants such as gentian or chiretta or quassia, either of which give a 
similar taste. 

While we may concède that the complainant has shown the pos- 
sibility of the existence of a small amount of an unidentified agent of 
remarkable; virtues, the probability that there is such ingrédient, and 
that such ingrédient corresponds to the varions descriptions of it by 
the complainant, is very slight. 

The défendants bave also introduced the testimony of a large num- 
ber of eminent physicians, who are of the opinion that the language 
of the label and wrapper of Moxie are untrue and deceptive. Among 
thèse are Drs. Edward Cowles, George F. Jelly, and John P. Suther- 
land, of Boston ; Dr. George S. Adams, of Westboro, Mass., of the 
homéopathie school, who states that the préparation is inconsistent 
with the principles of homeopathy; Drs. William J. McCaw, George 
L. Shattuck, and Frederick T. Rogers, of Providence; and Dr. Eunice 
D. Kinney, of Révère, Mass. This évidence seems to me of great 
weiglit in determining whether Dr. Thompson did in fact bave either 
the opinions or ingrédients wliich he claimed to hâve, and whether the 
présent complainant has acted in good faith. 
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The most libéral allowance shoukl be made for différence of médical 
opinions. Moxie Nerve Food Co. v. Holland (C. C.) 141 Fed. 302 
Conceding that a préparation which is put forth with honest claims 
may be entitled to protection though thèse claims are contrary to the 
weight of médical authority, and recognizing that this court shoiild 
not sit as a court of médical inquiry to settle différences of médical 
opinion, we hâve the question of fact, docs Moxie contain any such 
ingrédient as it is represented to contain? 

Dr. Frederick T. Rogers says ; 

"It is Uujxjssijiio, with tlie tliousaiicis of entliusliistic nnd edudîitod meii wLio 
jire iuvestigtiting and studyiiig tlie médicinal virtues of tlie worid's flora. tliat 
an.y one nian sliould discover and ai)i)roiiriate to liis o\vn uses any plant wliich 
])ossessed in any degree tlio properties ascribed to tlie principal ingrédient of 
;Mo.\ie witliont its becouiing comnion knowledge, and tliere is not in niateria 
mediea any single or combiued vegetal)le agent wliich possesses thèse powers." 

This opinion, taken in conjunction with the statements of the Bolivi- 
an origin and the extensive use of the article as a national drink, seems 
to be reasonable. If in fact there is an article of gênerai use which 
has so many of the bénéficiai propcrties of erythroxylon coca, and no 
detrimental qualities, it seems improbable that it should not hâve 
become known to materia mediea. 

Dr. Rogers further says: 

"Any adéquate knowledge of the eomplex nature of the nervous System of the 
huinan body, of the metabolisni occurring in health and disease, and of the 
structural and fuiietional changes which présent to the elinician ,'ind patholo-' 
gist in the diseases which it is claimed are eured by the use of Moxie, wil! 
ahsolutely controvert the statenient that any food will cure the diseases speci- 
fied, viK., cérébral softening, loconiotor ataxia, or insanity, with their attend- 
ant structural changes. It would be quite as probable to assert that such a 
food would lengthen a leg shortened from tubercular liip-joint disease, would 
replace pulmonary tissue destroyed hy a suppurative proeess, restore sight to 
an e.ye blind from atrophy of the optic nerve, or préserve the integrlty of an 
organ the seat of a cancerous inflammation." 

To meet this testimony of Dr. Rogers, the complainant has intro- 
duced in rebuttal the testimony of Dr. Richard T. Bang, of New York, 
who States: 

"I do not believe that anything stated on the label Is impossible, and if 
Moxie Xerve E'ood contains the proper ingrédients it is also quite probable." 

lie criticises the statement of Dr. Rogers that there is no plant 
known in medicine which could possibly hâve the elïect such as is 
claimed for Aloxie Nerve Food, and states that he has personally 
known of a plant which grows in ]:jrazil, and which is known as 
"Fedegosa," which contains a marked amount of nerve food known 
as "lecithin." He states that he knows it to be a physiological fact 
that lecithin is also found in ail of the cercal grains, such as wheat, 
rye, oats, etc., and peas, beans, and lentils ; and that it is also found in 
the cellular juice of many plants. He was of the opinion that lecithin 
itself jiossesses the powers ascribed to Moxie Nerve Food in its label 
and advertising. 

Dr. Alfred H. Tuttle, of Cambridge, Mass., testified that he had 
iised ^loxie in many cases of nervous exhaustion, in conjunction 
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with otlier treatment, and in some instances practlcally it was the 
only treatment. He was asked : 

"From yoiir observation, can you state what the physiological effects of 
Moxie are when exhibited in cases of nervous exhaustion? A. It produces a 
mild évacuation of the Iw'wels, and inereases the flow of urine, and promotes 
the appetlte. It causes a mild sensé of well being which is evldently of a tonic 
nature, Ijeeause there is no after reaction which would coiiîe. in tlie sensé of 
the question, from stimulation. Digestion, assimilation, and nutrition are im- 
proved, and In the course of tinie there is a gênerai iiuprovement in the physical 
and mental conditions of the patient in many cases. * * * It tends to 
ellmlnate the waste deleterious products of the body, and secondly promotes 
the healthy reconstruction. 

"I consider Moxie as a valuable ad.iunct in the treatment of ail cases of 
nervous disorders eaused by nervous exhaustion, and in many cases, is ail the 
treatment, excepting rest, fresh air, and restricted diet, that is necessary." 

The resuit of this is that one of the complainant's physicians is of 
the opinion that the statements made on the Moxie bottle are not 
scientifically impossible, though he gives no opinion as to the merits 
of Moxie ; and that another physician, without a knowledge of its 
composition, has used Moxie in many cases of nervous exhaustion. 

If we assume that the complainant has a reasonable basis for a 
belief that Moxie can accomplish or has accomplished what is claimed 
for it, there is force in the complainant's argument that we should 
not inquire too closely whether it acts as a spécifie which feeds the 
nerves or as a tonic and laxative which éliminâtes waste products 
of the body and thus efïects the claimed efïects. 

In the patent law, if an inventer makes a machine that works, he 
does not lose his rights by a mistaken and erroneous statement of 
the theory or principle upon which it works. On similar principles, 
if Moxie has such effects as it is represented to hâve, we might dis- 
regard as unimportant an inquiry into the way it works, provided there 
were room for a différence of opinion. But, assuming that Moxie 
is believed by the complainant's ofïicers to be ail that Dr. Tuttle 
claims for it, this is no warrant for representing to the public that it- 
has recovered brain and nervous exhaustion ; also paralysis, softening 
of the brain, locomotor ataxia, and insanity when eaused by nervous 
exhaustion ; has recovered a host of helpless cases of paralysis, or that 
a tumbler full will break a récent intoxication in an hour; and does 
not detract from the value of the testimony of the eminent physicians 
who believe thèse claims to be without foundation and fraudulent, and 
who believe that the simple starchy plant is a pure fiction. 

Even where a préparation is shown to hâve greater virtues than 
those of the falsely advertised ingrédient, as in Worden v. California 
Fig Syrup Co., 187 U. S. 534, 23 Sup. Ct. 161, 47 h. Ed. 283, this 
is no excuse for misrepresentations as to ingrédients. In addition 
to the intrinsic improbability of the story about the sugar cane like 
plant, and the heightening of this improbability by the testimony of 
chemists and doctors, the défendants offer the testimony of a former 
employé which tends to show the nonexistence of this ingrédient. 

George P. Walker, who appears to hâve been intimately associated 
with Dr. Thompson for several years in the Moxie business, testifies 
that he continued the manufacture of Moxie six years, using a formula 
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given him by Dr. Thompson, and net using any Moxie plant. He 
testifîes that the flavoring and the extract are distinct ; that the flavor- 
ing is made from oils, and the extract is made from a formula which 
was given him by Dr. Thompson, and which he now has. Upon cross- 
examination this witness was apparently embarrassed by testimony 
given by him in 1888, while employed by the Moxie Company, when 
he said : 

"The Moxie is the secret of the business. It is somethlug with which I am 
nbt familiar." 

Upon the complainant's brief it is said, in italics, of Walker's tes- 
timony : 

"He says that this 'ingrédient' as to which he testifled lu Philadelphia was 
the extract of the Moxie plant." 

The record does not support the brief nor the contention that Walker 
then claimed to hâve used and seen the Moxie plant extract. In his 
former testimony he did not use the word "plant," but referred to the 
"extract" as made by a formula. In the présent case, complainant 
inquired on cross-examination : 

"X-Q. Then the ingrédients which Dr. Thompson disclosed to you early in 
1886 did not include any Moxie plant extract? A. No, sir. 

"X-Q. Then in your testimony at Philadelphia in the Chase Case the Moxio 
which you said was the secret of the business about which you did not know 
anything was the Moxie plant extract? A. Yes, sir. I knew about the other. 

"X-Q. What did this Moxie plant extract look lilie. A. I never saw the 
Moxie plant extract. My only Information was from the circulars written 
by Dr. Thompson." 

The testimony of this v^ritness must be regarded with caution, as 
his statement as to the date on which Dr. Thompson communicated to 
him the formula is not consistent with his statement in 1888, and 
because it appears from a written agreement made in 1889, whereby 
he was given the exclusive right to bottle and sell Moxie Nerve Food 
in 34 States and territories for 30 years, that he was to purchase his 
"Moxie extract" and to use "Moxie extract as received from first 
hands." The "extract" referred to in this agreement, however, ap- 
parently contained ail that was necessary to make the complète article, 
excepting sugar, water, sugar color, and soda water. There is évi- 
dence that Walker purchased ingrédients in large quantities — juglans or 
butternut bark, gentian, and paradise seeds — for use in Chicago, so 
that it is perhaps true that some Moxie extract was manufactured 
in Chicago, as the witness says it was ; and his statements that he 
was familiar with its composition, and that he purchased some of the 
"extract" and made some at Chicago, are not improbable under the 
circumstances. Other employés had no knowledge of a plant known 
as the Moxie plant, though it appears from one of them that Dr. 
Thompson drew money for the purchase of secret ingrédients. 

It is true that the positive testimony of Walker as to the nonex- 
istence of the plant requires corroboration. This is found in the 
chemical analyses, in the opinions of a large number of physicians of 
the highest standing, and in the circumstances surrounding the origin 
of Moxie, as well as in the probabilities of the case. 
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I am of the opinion that tlie défendants hâve affirmatively proved 
that the complaitiant has misrepresented to the public the composition 
and ingrédients of its préparation. But, were it doubtful whether the 
défendants had affirmatively established misrepresentations, yet an 
injunction could hardly be issued in this case. It is a familiar rule 
that an injunction will not issue to enforce a right that is doubtful. 
Consolidated Canal Co. v. Mesa Canal Co., 177 U. S. 29C, 20 Sup. 
et. 628, 44 Iv. Ed. 777. 

The complainant's right to protection of its trade-mark, or of its 
trade, is at least doubtful for thèse reasons : 

It has introduc'ed no évidence sufficient to show that its prépara- 
tion contains any ingrédient which warrants the name of nerve food, 
or that it is in fact a préparation of a plant such as is described in 
the déclaration for trade-mark registration, and in the label and 
wrapper. 

It has introduced no évidence which tends to show a reasonable 
basis for a behef that the statements which it makes as to curative 
powers "in brain and nervous exhaution, paralysis, softening of the 
brain, locomotor ataxia, and insanity, when caused by nervous ex- 
haustion," are truc, or that it "has recovered" a "host of helpless cases 
of paralysis," or that "a tumblerful will break a récent intoxication 
in an hour," or that it will cure paralysis caused "from malnutrition 
or overwear of the nervous system." 

The complainant's évidence at best shows that Moxie is a mild 
évacuant and diuretic, with sotiae tonic eJïect due possibly in part to 
bitter principles contained in it. 

The défendants' évidence, on the other hand, establishes affirmative- 
ly a very strong probability that the statement that Moxie is a prépara- 
tion of a plant corresponding to the complainant's description of it is 
pure fiction, and that it contains nô nerve food or curative agent other 
than a small amount of bitters, such as gentian or cinchona. The 
possibility that there are other ingrédients which hâve escaped chem- 
ical an'alysis, and that there may be an ingrédient which in any respect 
conforms to the descriptions of its origin and nature, is altogether too 
remote for considération in the pràctical administration of equity. 

A dealer in bottled goods whp is, unvviUing to swèar to the truth 
of the représentations it makes to the public, or to swear that its 
bottles contain what the labels say . they contain, and who has it in 
its power to produce convincing proof if its représentations are true, 
cannot expect a court of equity to come to its aid with artificial pre- 
sumptions in its favor. 

Upon the évidence, I am of the opinion that the, défendants hâve 
been guilty of unlawful imitation of tlie complainant's trade-name and 
trade-dress, and hâve also been gijilty of such unfair compétition that 
an injunction should issue in behalfof a complainant who showed 
a right to équitable reliefs I regret that this court is unable to pro- 
tect the legitimate part of the complainant's business from the inde- 
fensible acts of the défendants. 

In considering this case, I hâve not lost sight of the fact that a 
very large part of the demand for Moxie is based upon its merits as a 
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mère teverage without regard to its curative virtues ; and I hâve care- 
fully^ considered whether it might not be possible to protect this un- 
doubtedly legitimate part of the business, while denying protection 
to what may be termed the médicinal part of the business. Such 
séparation, however, is impractical, for if the plaintiff "has thought 
fit to mix up that which may be true with that which is false, * * * 
unless he establish his title at law, the court cannot interfère on his 
behalf."' See Worden v. California Fig Syrup Co., 187 U. S. 530, 
23 Sup. et. 165 (47 L. Ed. 282). The silence of the complainant 
on the vital issues, in the face of the strong évidence that its state- 
ments to the public are mère fiction and misrepresentation, cannot be 
satisfactorily aceounted for as due to a désire to préserve a trade 
secret, for proof is required only of what already has been stated to 
the public. 

The bill will be dismissed. 



RANCII V. WERLEY et al. 

(Circuit Court, D. Oregon. March 4, 1907.) 

No. 3,001. 

Phocess— Service by Publication— Affidavit. 

Under B. & C. Comp. Or. § 56, whieli provides that an order for service 
on a défendant by publication may be niado when tlie défendant, after 
due diligence, cannot be found witliin the state, and that fact is made to 
appear by alfidavit to the satisfaction of the court or judge, an attidavit 
is sufficient to sustaln a judgment rendered on such service when ool- 
laterally attacked where it showed that the défendant was a corporation 
of another state where it had its principal office, that a summons had been 
issued and returned by the shoriff without service, and that the affiant had 
made diligent in(iuiry froin a number of persons who were named, and 
could not leam froin them of any otficer or agent of the défendant on 
whom service was authorlzed by the statute withln the state. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 40, Process, §§ 177-180, 
193.] . 

Same — ORdeiî and Summons— Oregon Statute. 

ITnder B. & C. Conip. Or: §§ 5(i, !57, relating to service by publication, 
which provide that the summons published shall state the time within 
which the défendant is required to answer ; that the order shall direct 
the publication to be made not less than once a week for six weeks; that 
the défendant shall appear and answer on or before the iast day of the 
time prescribed in the order; and that the service shall be deemed com- 
plète "at the expiration of the time prescribed for publication" — an order 
and published summons are sufficient where tliey state tlie day of flr.st 
publication, and that défendant is required to apjjear and answer on or 
before the day of the Iast publication, giving the date. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Process, §§ 12:',, 
129, 130.] 

Same- Mailing Summons to Défendant. 

The requirement of B. & C. Comp. Or. § 57, that in niaking an order 
for service by publication "the court or .ludge shall also direct a cojîy of 
the summons and complaint to be forthwith deposited in the post ottice. 
directed to the défendant at his place of résidence." is coniplied with in 
case of a foreign corporation défendant by directing the cojiies of the 
summons and complaint to be addressed to the corporation at the place 
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where it lias its principal office, aud it is not uecessary tbat any sliall be 
mailed to its officers. 

[Ed. Note. — WoT cases In point, see Cent. Dig. yol. 40, Process, •§ 135; 
vol. 12, Oorpora tiens, §§ 2610-2623.] 

4. Same— Pboof of Publication— Amendment. 

TJnder the lavv of Oregon proof of publication of a summons may be 
amended by leave of court at any time, with or witbout notice, to correct 
an error tberein and to conform to the facts, and if, as amended, it shows 
jurisdiction in the court, the record will be suffieient to sustain a judg- 
ment previously rendered ' as against a collatéral attack, where rights of 
third parties bave not Intervened; nor is it essential that the ordér per- 
mitting the amendment shall direct the amended retum to be flled nunc 
pro tune, 

[Ed. Note. — For cases in point, see Cent. Dig, vol. 40, Process, §§ 193, 
249.] 

5. JUDGMEîCT — COI-LATEKAL ATTACK — GROUNDS OF ImPEAOHMENT. 

That a mortgagee, after foreclosing his mortgage and selling the prop- 
erty, sued on the original note after credîting thereon the proceeds of the 
sale, instead of on the deflciency decree, if unauthorized, was matter of 
défense, but it did not constitute a fraud for which the judgment rendered 
may be impeached in a court of equity. 

C. QuiETiNG TiTLE— Suit to Remove Oloud — Défenses. 

That the défendant Is in possession is a complète défense to a suit to 
remove a cloud on title under the Oregon statute. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 41, Quieting Title, 
§§ 8-11, 44, 45.] 

7. Attachment^Validity— Okegon Statote. 

It is not essential under the Oregon statute that a summons should be 
served and flled before the issuance of an attachment, but it Is sufHcient 
if it bas been issued. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 5, Attachment, § 398.] 

In Equity. 

Thia is a suit to remove clouds from title to certain real property, situate 
in Cons eounty, Or. The complainant allèges ownership and title In himself, 
and that the property Is clouded by certain proceedings, culminatlng in 
sheriff's deeds conveying the same, in pursuance of orders of court, to the de- 
fendant Werley. The complainant dérives title from the défendant the Coos 
Bay Land Company through deed executed some time in the year 1905. The 
flrst of the proceedings complained against consists of a suit instituted by 
Werley In the circuit court of the state of Oregon for Coos eounty against 
the défendant the Coos Bay Land Company on July 26, 1901, to foreclose a 
mortgage given by the Coos Bay Land Company to him July 1, 1896. Ail the 
steps taken leading up to the decree of foreclosure are set out by the bill of 
complaint. and thereafter sueh as were had terminating in the exécution of 
the sheriff's deed to Werley. It is further alleged that, by reason of certain 
irregularities attending such proceedings, the court failed to acquire jurisdic- 
tion to enter the decree, and hence that the sheriff's deed is Inoperative to 
vest title in Werley, and constitutes a cloud upon complainant's title. It is 
further alleged that thereafter, to wit, on June 29, 1903, the défendant Wer- 
ley instituted an action in the circuit court of the state of Oregon for Coos 
eounty against the Coos Bay Land Company, upon a pretended demand against 
said Company, which was falsely and fraudulently alleged to consist of a 
promissory note executed by the said company to Werley, when in truth and 
in fact he (Werley) was not possessed of nor entitled to assert any such de- 
mand against said company; that in such action an attachment was issued 
and levied upon certain of the real property described in complainant's bill 
of complaint ; that a judgment was subsequently rendered, and the property 
sold under exécution to Werley, who acqui'red a sherifC's deed therefor ; and 
that thèse proceedings, also, together with the said sherifC's deed, constitute 
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a cloud iipon complafnant's tltle. The défendant Werley pleads three dé- 
fenses. By the first he also sets up aU the steps taken in the foreclosure of 
his mortgage, culminating in the exécution of the sheriff's deed to him ; but, 
in addition, bas disclosed a further proceeding had, intended as a correction 
of the printer's return touching the publication of summons in that suit. By 
the second he lilcewise sets out in détail ali the steps talien touching tbe attach- 
meut action, and In this bas disclosed nothing of substance further than that 
contained in the bill of complaint ; but he asserts, in effect, that the demand 
sued on was the balance due upon the promissory note sued on in the fore- 
closure proceedings, after the application of the amount realized from the 
sale of the mortgaged property. And by the third he shows that he is a 
mortgagee, and sets up again the proceedings of foreclosure and those had in 
the attachaient action, and that he is in possession. The complain.int has 
Interposed a motion to strike out each of thèse separate dc>fen=es as sham, 
frivoious, and irrelevant ; and another for .ludgment on the pleadiuga in favor 
of complainant and against the défendait Werley. 

T. O. Abbott, for complainant. 

John T. Welsh and Martin C. Welsh, for défendant Werley. 

WOLVERTON, District Judge (after stating the facts). In siib- 
mitting this cause at the argument, counsel hâve not discriminated be- 
tween the two motions, and hâve simply argued the points which the 
complainant has made, and which are relied upon as invalidating the 
proceedings of foreclosure and those by way of attachment, and ulti- 
mately the title of the défendant Werley, which he holds by virtue of 
such proceedings. I will therefore take up the questions as they 
arise in their natural or chronological order. 

The first is touching the suiîiîciency of the affidavit for publication 
made in the foreclosure proceeding. It is submitted that such affidavit 
does not set forth the requisite facts to show that the défendant the 
Coos Bay Land Company, or any of its officers or agents upon whom 
légal service could be made, could not, after due diligence, be found 
within the county of Coos and state of Oregon. The affidavit in ques- 
tion was made by W. U. Douglas, the attorney for plaintiff in that 
suit, and, in so far as it is material, avers as follows: 

"That the défendant Coos Bay Land Company is a corporation orsanlzed 
and existing under and by virtue of the laws of the state of Washin^tin and 
has real property in this county and state, which are particularly described in 
the mortgage in the comnlaint in said suit, and a copy of which complaint 
Is hereunto attached. That said corporation cannot after due dilifrence be 
found within this county and state, nor any président or other offîcer, secre- 
tary, cashier, managing agent, or any agent or clerk thereof, for the reason 
that to my nersonal knowledge said corporation has had no office or place of 
business within this county and state, nor any offlcer, président, ser-retary, 
cashier. managing, or any agent or clerk herein for several years last past, 
and I hâve made diligent search and inquiry of persons living on the lands 
of said corporation défendant in East Marshfleld, Oregon, and of the assess- 
or, John Lawrence, and of the superviser, F. P. Norton, of the district in 
which said lands of said corporation are situated, and other persons likely 
to know, and am informed by them that they do not know of any ofRce or 
place of business of said corporation, or of any officer, managing agent, or 
any agent or clerk of said défendant corporation within this county and state. 
* ♦ * That on the 26th day of July, IfJOl, a summons herpin was issuc^d in 
the above-entitled suit and delivered to the sheriff of Coos county, Oregon, 
together with a certlfied copy of tlie complaint therein, and that said sherilT 
made return of said summons without service. * * • That the principal 
office and place of business of said Coos Bay Land Company is South Bend, 
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Washington, and that tlie place of résidence of Us président, F. L. Rice, Is 
Seattle, Washington." 

The question is whether this affidavit states facts sufficient to sup- 
port the order of the judge of the county court directing that service 
of summons be made by publication upon the défendant tlie Coos Bay 
Land Company. A question of similar cliaracter arose in Cohen v. 
Portland Lodge No. 142 (C. C.) reported in 144 Fed. 366, and it is 
fully discussed by the opinion in that case. It is deemed suiîhcient, un- 
der the authorities, tliat facts be stated from which it shall appear, to 
the satisfaction of the court or judge mal-cing the order, that personal 
service cannot be had upon the défendant within the state, and, if 
tlie affidavit contains évidence legally compétent upon whicla to sup- 
port the order, the record will be deemed sufficient in any collatéral 
attack whereby the proceeding complained of is sought to be over- 
thrown. The affidavit under discussion shows that the Coos Bay Land 
Company was a nonresident corporation, organized and existing un- 
der the lavvs of the state of Washington, that its principal office and 
place of business was at South Bend, Wash., and that diligent search 
and inquiry had been made to ascertain whether or net any proper 
officeror agent of the corporation was to be found within Coos county 
or the state of Oregon upon whom service could be had. It sets 
out with much détail what effort was made to ascertain whether or 
not such an officer upon whom service could legally be made was within 
the county and state; and not only this. It sets out, further, that a 
summons was placed in the hands of the sheriff, and by him returned 
without service, which return shows that, after due and diligent search, 
he was unable to fînd a proper person within the county and state 
upon whom to make the service. Hère is exhibited a considérable 
degree of diligence, and the resuit of the effort in that direction is 
aptly averred. I am of the opinion that the affidavit is quite sufficient 
to support the order of the judge. In this connection, the question is 
made by counsel for complainant that the return of the sheriff is in- 
sufficient, in that he recites that due and diligent search and inquiry 
bave been made, without setting out the facts as to such search. But 
it must be remembered that the effort made by the sheriff, and his 
return, constitute part of the facts only recited in the affidavit to show 
that the complainant made the requisite search to find a proper person 
within the county and state upon whom to make service as it respects 
the défendant company, and that the question as to whether the sheriff 
made diligent search or not is not a matter to be determined in this 
cause. Tlie sheriff's authority does not extend beyond the county. 
But the fact that summons was placed in his hands, and that he returned 
it without service, is some évidence of diligence, which, together with 
the other diligence shown, I hold to be sufficient to support the order. 

The next question pertains to the sufficiency of the order of publica- 
tion and of the summons published. The order runs, after reciting the 
preliminary matters, as follows : 

"It is therefore ordored tliat service of tlie summons in tlie above-entitled 
suit upon said défendants Coos Bay Land Company * * * be made by 
publication tliereof, in the 'Coast Mail.' a newsitaper of gênerai circulation, 
publislied weekly at Marslifleld, Coos county, Oregon, for once a week for six 
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consécutive weoks, beginning July 27, 1901, and, it appearing that tbe rési- 
dence of the président of said défendant Coos Bay Land Company is Seattle, 
State of Washington, and that tlie office and principal place of business of 
said corporation défendant is South Bend, Washinston, * * * it is hcreby 
directed tluit a copy of the smnmons, together witb a copy of the complaiut 
iiiclosed in an envelope, be deposited in tbe post office, directed to the Coos 
Bay Land Company at South Bend, Washington, and likewise a copy of said 
summons and complaint deposited in the jiost office and directed to the 
président of said défendant corporation at Seattle, AVashington." 

The summons published reads: 

"You are hereby notified that you are required to appear in the above-en- 
titled court and answer the complaint flled against you in the above-entitled 
suit within six weelîs from July the 27tli, 1901, the lirst day of pxiblication of 
this summons, and if you fail so to apjiear and answer on or before the 7th 
day of September, 1901, the last day of the time prescribed in tiie order for 
publication of this summons, for want thereof plnintiff will take decree 
agaiust you for the sale of certain lands [describing them] more particularly 
described in the mortgage in complaint horein set forth, for .iudgnient against 
eaid défendant Coos Bay Land Company for !f0,021.70 and interest thereon as 
prayed for in the complaiut, and for such ottier relief as prayed for in the 
complaint and shall be deemed by the court proper." 

The first question presented m this relation is whether the order 
and published summons contained a proper dirccaon as to the time 
in which the défendant should appear and answer the complaint. 
This requires a statement of the provisions of the statute, as it re- 
lates to the présent matter. Section 56 of Bellinger & Cotton's Com- 
pilation provides that: 

"When service of summons cannot bemade as prescribed in the last preceding 
section, and the défendant after due diligence cannot be found within the 
state, and when that fact appears by affldavit to the satisfaction of the court 
or judge thereof, * * * and it also appears tliat a cause of action exists 
against the défendant, or that he is a proper party to an action relating to 
real property in this state, the court or .1udge thereof * * * ghall grant 
au order that the service be made by publication of a summons in either of 
the following cases: 

"(1) When the défendant is a foreign corporation and bas property within 
the state, or the cause of action arose therein. 

• ****••*•* 

"(3) When the défendant is not a résident of the state, but bas property 
therein, and the court lias .iurisdiction of the subject of tbe action, 

"The summons published shall conta in tbe nauie of the court and tbe title of 
the cause, a succinct statement of tlie relief demanded. tiie date of the order 
for service by publication, and the time withiu which the défendant is re- 
quired to answer the complaint." 

Section 57 provides: 

"The order shall direct the publication to be made * * • not less than 
once a week for six weeks. • * * The court or .iudge sball also direct a 
copy of the summons and complaint to be fortlnvith deposited in the post 
office, directed to the défendant at bis place of résidence. * * * In either 
case, the défendant shall a|)pear and answer on or before the last day of the 
time prescribed in the order for publication, and if he does not, judgment 
may be taken against him for want thereof. The summons shall always 
specify the time prescribed in the order for publication, and, if published, the 
date of tirst publication. The time pres<;!ribed in the order sball begin to rnn 
from the day of first publication, or of personal service, as herein provided, 
and the service of sucli suïnmons sball be deemed complète at the expiration 
of the time prescribed for publication as aforesaid." 
152 F.— 33 
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It îs objected, the défendant having been required to appear and 
answer on or before the last day of the six weeks, that sufficient time 
was net given under the statute, and that, therefore, the attempted 
service was void. It seems to me quite clear that the provision of 
the statute last above quoted, namely, "The service of such summons 
shall be deemed complète at the expiration of the time prescribed for 
publication," sets the matter entirely at rest. Under the gênerai rule 
for the computation of time, and under the statute itself, it is requisite 
that the first day be excluded and the last included. It is essential, 
also, that there be full 42 days of publication in order to subserve the 
demands of the statute. By excluding the first day of service, namely, 
the 27th day of July, and including the last day, to wit, the 7th day 
of September, 1901, there will be full 43 days of service; and the de- 
fendant is required to appear and answer on or before the last day 
of such service. He bas the whole of that day in which to make such 
appearance. By référence to the record it will be seen that a default 
and decree was not entered until three days thereafter, so that the 
défendant was not deprived of any of the statutory time in which to 
appear and answer. It is clear to my mind that the intendment of 
the statute is that the défendant may be required to appear, as in the 
présent summons specified, on or before the last day of the publica- 
tion thereof, and that that is a sufficient compl'ance with an order di- 
recting six weeks' service. Almost an identical order and summons 
was upheld in McFarlane v. Cornélius, 43 Or. 513, 73 Pac. 335, 74 
Pac. 468. 

The next question insisted upon is that the order does not direct a 
proper mailing of the summons. It is sufficient that the order required 
it to be mailed to the défendant company at South Bend, Wash. Where 
the corporation is a nonresident of the state, it is not necessary that 
the copies be mailed to the président, or secretary, or managing agent, 
etc., but the requirement of the statute is that it be mailed to the défend- 
ant ; that is, the company itself. An analogous question bas been recent- 
ly decided in the case of Cohen v. Portland Lodge No. 143, supra. 
It is there held that a complète method is prescribed for service of 
summons by publication by sections 56, 57, Bellinger & Cotton's Com- 
pilation, and this without référence to the preceding section (55). 
So I hold hère that the summons was properly required to be mailed 
to the défendant company at South Bend, Wash., and that it was 
properly so mailed as shown by the return as to tlie fact. 

It is further urged that the summons published does not contain a 
succinct statement of the relief demanded, as required by statute. But 
this summons is very much like the one published in the case of George 
V. Nowlan, 38 Or. 537, 64 Pac. 1 ; and, without further discussion. 
that case may be considered as sustaining the validity of the summons 
in the présent case. 

Another question insisted upon is as to the sufficiency of the proof 
of service by publication. The proof was made by P. C. L,evar, the 
foreman of the "Coast Mail," who avers : 

"That the notice, of which the one hereto attachée! !s a true and correct 
copy, was published In said newspaper once a weeli for six weelts, being pub- 
lished seven times — the first on the 27th day of July, 1001, and the last on the 
7th day of August, 1901." 
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This return was subsequently amended, by leave of the court first 
had and obtained, namely, on September 12, 1903, so as to read : "The 
first on the 37th day of July, 1901, and the last on the 7th day of Sep- 
tember, 1901." The application for leave to amend the return was 
made without notice to the défendant, and the order does not specify 
that the amended return should be filed nunc pro tune. The real ques- 
tion is whether or not this amended return, made under the conditions 
recited, is sufficient. The qviestion is not a new one in this court, as 
it was decided by Judge Deady in 1879, in the case of Rickards v. Ladd, 
6 Sawy. 40, Fed. Cas. No. 11,804. That case involved an application, 
made without notice to the défendant, to amend a return nearly 11 
years af ter the original was filed ; and the court held that it was proper 
to permit the amendment to be made. The jurisdiction of the court 
to enter the decree is dépendent upon the fact of service, and not upon 
whether the return shows proper service. If service has in reality been 
had, then jurisdiction attaches. It may be that the return is insufficient 
to show the fact of proper service, and, while the record remains in 
that condition, it will not support the judgment. But, whenever it 
transpires that the return has been so corrected, by proper authority, 
as to show adéquate service, then the record will be sufficient in any 
collatéral proceeding. Thèse principles were announced by Judge 
Deady in the case above referred to, where, aTLer a review of the au- 
thorities, he said : 

"But the gênerai rule seems to be that the court has the discrétion to allow 
a return to be amended in ail cases, with or without notice, but that such 
amended return eannot affect the right of third persons aequired in good faith 
prior thereto; and, whenever an amendment is so made, it eannot be ques- 
tioned collaterally by the parties to the suit or those claiming under them 
as privies." 

In further support of this view, see Weaver v, Southern Oregon Co., 
30 Or. 348, 48 Pac. 167 ; Burr v. Seymour, 43 Minn. 401, 45 N. W. 
715, 19 Am. St. Rep. 345 ; Frisk et al. v. Reigelman, 75 Wis. 499, 43 
N. W. 1117, 44 N. W. 766, 17 Am. St. Rep. 198; Herman v. Santee 
et al., 37 Pac. 509, 103 Cal. 519, 53 Am. St. Rep. 145. 

In the présent case the amendment was permitted prior to the time 
when the Coos Bay Land Company conveyed to the complainant, so 
that the complainant, being privy to the land company, is bound by 
the rule cited, that the amendment can be made without notice. 

It is suggested that the amended return is inoperative because it was 
not required to be filed nunc pro tune; but I am unwilling to hold 
that such is the case. It would hâve been regular, no doubt, that the 
order should hâve so directed; but the fact remains that the return 
was corrected by leave of the court. It was filed in the cause, and is 
now a part of the record, and there appears to be no good reason why 
it may not relate back in support of the decree, with like force as if the 
regular nunc pro tune order had been entered. 

This disposes of ail the objections made to the first further and sepa- 
rate answer; and, as it contains matter défensive to the bill of com- 
plaint, it will be allowed to stand. 

As it relates to the attachment action, the record in which is com- 
plained of, some of the same questions just determined are again pre- 
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sented, and as to thèse it is unnecessary further to allude. It is the 
particular purpose of the bill of complaint to show that the institution 
of the action was a fraudulent proceeding, which was without any 
légal foundation for its support. Référence to the complaint set out 
in both the bill of complaint and the second separate défense proves 
that it was based upon a promissory note, executed by the Coos Bay 
Land Company to Werleyj and that the complaint was amply sufficient 
to support the action. From the défensive matter interposed, it fur- 
ther appears that the note was the same as sued on in the foreclosure 
suit; the plaintifï in the action giving crédit for what was realized 
from the premises foreclosed upon. This constitutes ail there is of the 
fraud charged by the bill of complaint herein. 

The question is urged: Could Werley legally sue upon the note to 
recover the balance due, or was he required to sue upon the deficiency 
decree left unsatisfied in the foreclosure suit? Werley certainly was 
guilty of no fraud in bringing the action as he did. If his demand, to 
wit, the note, had been satisfied or superseded by the decree in the fore- 
closure suit, that was a défense which should hâve been interposed in 
the action. I do not say that the note was so satisfied or superseded — - 
as to this I do not wish to be understood as deciding — but, if it was, the 
fact should hâve been pleaded in the original action. There was am- 
ple opportunity for the Coos Bay Land Company to hâve so pleaded 
it, and, having sufïered default, it is now beyond the power of a court 
of equity to grant relief. The second défense, therefore, should also 
be allowed to stand. 

The crucial point of the third défense is that the défendant Werley 
îs in possession. If this be so, he bas a complète défense. Moore v. 
Shofner, 40 Or. 488, 67 Pac. 511. The matter pleaded, and the man- 
ner in which it is set out, is sufficient to show that the défendant is in 
actual possession, and the answer is therefore pertinent and relevant. 

One other question submitted is that the attachment was prematurely 
issued. It is only necessary that the summons should first issue, not 
that it should be first served and filed, and the statute was hère com- 
plied with. White v. Johnson, 37 Or. 283, 40 Pac. 511, 60 Am. St. 
Rep. 736. 

Both the motion to strike and for judgment on the pleadings will 
therefofe be denied, and such will be the order of the court. 



THE SANTONA, 



CLXDE COMMERCIAL STBAMSHIPS, Limited, v. UNITED STATES 

SHIPPING CO. 

(District Court, S. o. New Tork. Aprll 9, 1907.) 

ShIPPING— TiMB CïIAKTER— LiABILITT FOB CAKOO SHOBTAOB. 

The "government form" of time charter party constitutes a hirlng of the 
capacity of the vessel for carrylng cargo and earnlng freight moneys and 
for the use of the vessel, master, and crew for the advancement of the 
charterers' gain. The ship remains the owner's ship, and the master and 
crew his servants for ail détails of navigation and care of the vessel, but 
for ail matters relating to the receipt and delivery of cargo, and to those 
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earnings of the vcssol which flow Into tlie pockcts of thc charterers, tlio 
crew are tlie servants of the charterers, and claims paid hy the chartererw 
for short delivery of cargo, arishig from an error ot the mate or soine 
other ruember of the crew in tallying cargo, cauuot be deducted frooi the 
hire. 

2. Same— Construction of CnARTER— Pay of Winciimen. 

Under a provision of a time charter requiring the owners to provide 
men to worlc the winclies both day and niglit as required, the ship's duty 
is fulfilled by providing soher and compétent winchmen from among the 
crew, and, where the charterers for tlieir own convenience eniploy shoro 
winchmen, the wages of sucli winchmen cannot be deducted from tlie char- 
ter hire. 

3. Same— Déduction from Hire— Time in Quarantine- 

Where a time charter party provided that the hire was to be paid aft- 
er the vessel was placed at the charterers' disposai, and to continue until 
ber redelivery, and provision was made under the usual brealidown clause 
tliat hire should be suspended in certain instances, among which time lost 
in quarantine was not included, a furtlier provision that restraint flf 
princes, peoples, etc., "shall excuse complianoe with this charter," doos 
not authorize a déduction from the charter hire while the vessel lay in 
quarantine for a period of 3G bours, where the détention was not shown to 
hâve been due to any violation by the owner of other provisions of the 
charter. 

4. Same. 

-, Where it is specifically agreed by charter party tbat hire shall be sus- 
pended in certain instances, it cannot be suspended by implication for rca- 
sons not assigned in the contract. 

In Admiralty. Suit to recover charter hire. 

Convers & KirHn, for hbelant. 

Wing, Putnam & Burhngham, for respoiident. 

HOUGH, District Judge. The Hbetants, having chartered their 
steamship Santona to the respondents for the term of four months, 
bring this hbel for charter hire, and respondents seek to set ofï against 
the amount admittedly due certain items of alleged damage hereafter 
specifically to be considered. The time charter by which the rights of 
the parties must be measured contains (with différences material to 
but one of the set-ofïs advanced) ail the clauses printed at length in 
Golcar S. S. Co. v. Tweedie Trading Co. (D. C.) 146 Fed. 564. . The 
document is, indeed, the widely known "Government Form" of time 
charter, and déclares in limine that the "owners agrée to let and 
the said charterers agrée to hire" the steamship for the agreed term., 
from the time of her "delivery" to the charterers. The charter hère 
presented also substantiallv contains the clauses recited in the Ends- 
leigh (D. C.) 124 Fed. 858. 

^-. 1. The respondent issued bills of lading for certain cargo, which 
cargo turned out short at the port of delivery. Such bills of lading 
were issued "in pursuance of the provisions" of the charter party in 
suit, and were based, as to the cjuantity recited therein, upon the mate's 
tallies. Having paid the consignées' claims for shortage, respondent 
seeks to set ofï the amount thereof against the charter hire. It will 
be assumed arguendo that the tallies were incorrect, and the error 
that of the mate or some other member of the crew. 

The case of the Golcar S. S. Co., supra, is decisively m favor of the 
shipowner on the question of shortage. In the resuit of that décision 
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I concur, but am unable to accept ail of the conclusions of law there 
stated. The rule of law separating the letting of a ship from a con- 
tract for her services lias been too often stated to admit of doubt. 
I perceive no différence in meaning between the language of Lord 
Esher, declaring that the letting or démise of a ship is a parting with 
the whole possession and control thereof, and the somewhat fuller 
phrase of Justice Clifïord, stating the test to be whether the charterer 
assumes the exclusive possession, command, and -navigation of the 
vessel. Baumvoll v. Furness, 1 Q. B. (1893) 258, A. C. (1893) 8; 
Reed v. United States, 11 Wall. 591, 20 L. Ed. 220; U. S. v. Shea, 
152 U. S. 178, 14 Sup. Ct. 519, 38 h. Ed. 403— concurred in by Auten 
V. Bennett, 183 N. Y. 496, 76 N. E. 609. Cf. The Del Norte (D. C.) 
111 Fed. 543; The City of Everett (D. C.) 107 Fed. 964, reversed on 
another point, 115 Fed. 669, 53 C. C. A. 301; Bramble v. Culmer, 78 
Fed. 497, 24 C. C. A. 182. 

Nor is there any difficulty in formulating the conséquences flowing 
from a letting of the ship, as distinguished from a contract for her 
services. In the former case, the relation between owner and char- 
terer becomes that of bailor and bailee; whereas, in the latter, the 
relation is that of shipper and carrier. Carver (4th Ed.) § 113; The 
Barnstable, 181 U. S. 469, 21 Sup. Ct. 684, 45 L. Ed. 954. The dif- 
ficulty lies, not in the statement of the rule or the récognition of the 
conséquences thereof, but in its application to the infinitely varying 
circumstances of contract between shipowners and charterers. It ap- 
pears to me that the best test of the applicability of the rule to any 
given state of facts is to inquire whose were the agents who wrought 
the injury out of which the controversy in hand arose. It is the same 
inquiry put by Lord Esher, in 1 Q. B. 258 : "When is the captain the 
owner 's captain?" That question, as applied to this case, is: Was 
the mate, when tallying cargo, the owner's mate? And the answer 
to that question must be ascertained by considering the provisions of 
the charter party afïecting the receipt, carriage, and delivery of cargo 
as between owner and charterer. 

Under the very ordinary form of time charter involved in this 
cause, it shocks knowledge common to ail men acquainted with mari- 
time business to say that the owner bas surrendered the possession or 
control or command or navigation of bis ship. But he bas surrender- 
ed control of her freight and passenger capacity and handed the 
same over to the charterers for ail lawful purposes. The ship is the 
owner's ship, and the master and crew bis servants for ail détails of 
navigation and care of the vessel ; but for ail matters relating to the 
receipt and delivery of cargo, and to those earnings of the vessel 
which flow into the pockets of the charterers, the master and crew 
are the servants of the charterers. There is, in fact (to borrow a sim- 
ile from another branch of the law), an estate carved out of the ship 
and handed over for a specified term to the charterer, and that estate 
consists of the capacity of the vessel for carrying freight and earn- 
ing freight moneys, and the use of the vessel, master, and crew, for 
the advancement of the charterers' gains. It follows that, when the 
mate was tallying cargo, he was the charterer's mate, and the set-offs 
for shortage claimed by the respondent are disallowed. 
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2. It appears that, while the Santona was at Colon, tlie winches 
were operated by shore employés furnished and paid by the charterer. 
By the charter party, the owners agreed "to provide men to work" the 
winches "both day and night as required." See section 24 of Charter 
Party, quoted in Golcar S. S. Co. v. Tweedie Trading Ce. (D. C.) 
146 Fed. 5G3. The crew were compétent for this purpose, and the 
master was ready to furnish the necessary winchmen. The steve- 
dores of Colon were negroes, and it was preferred by the charterer, 
and acquiesced in by the captain, net to put the seamen at the winches 
and under the orders of foremen stevedores of a différent color. 
I think the ship fulfilled her entire duty in providing sober and com- 
pétent winchmen from among the crew, and I see no reason to départ 
from the opinion expressed in British Maritime Trust v. Munson 
Line (D. C.) 149 Fed. 533. The claim for winchmen's wages is dis- 
allowed. 

3. The Santona left Colon for Daiquiri, and thence sailed to Balti- 
more. On arrivai at that port, two cases of fever were found on 
board. The vessel was quarantined 36 hours, and the fever diagnosed 
as malarial. She was then discharged. On this point, the Santona 
charter party dififers from that set forth in the case of the Golcar 
S. S. Ce, supra. It is provided by clause 17 that "restraint of princes, 
people," etc., "shall excuse a compliance with this charter," And it 
is further provided : 

"That whilst the steamer Is In Central American ports the crew shall not 
be allowed on shore, and the steamer shall be liable for auy delay and expense 
of quarautine and ail other détention which may arise from a violation of 
this clause." 

While the Santona was at Colon, the master posted notices for- 
bidding the seamen to go on shore, and seems to hâve taken no other 
or more effective measures to prevent such action on their part. I 
do not think that this was a compliance with the charter require- 
ments ; but there is no évidence showing, or tending to show, that the 
quarantine détention at Baltimore was caused by this omission of the 
captain. It was held, in The Progreso, 50 Fed. 835, 3 C. C. A. 45, 
that enforced obédience to lawful quarandne régulations is a re- 
straint proceeding from the people. And it must follow from that 
décision that during the 36 hours of lawful détention at Baltimore 
"compliance" with the Santona's charter party was "excused." But I 
do not think that it follows that the clause regarding restraints of 
peoples suspends the payment of charter hire during the ordinary 
course of a voyage undert ken for the chirterer's g in, when some pe- 
riod of quarantine was ordinarily to be expected. It is specifically pro- 
vided that the hire is to be paid after the vessel is "placed at charter- 
er's disposai," and "to continue until her" redelivery. Déductions 
of hire are specifically provided for in the usual breakdown clause, 
and by the spécifie quarantine clause above quoted. It was held by 
a former judge of this court, sitting as arbitrator in The Steamship 
Hackney,^ that, where it is specifically agreed by charter party that 
hire shall be suspended in certain instances, it cannot be suspended by 

iSee note at end of case. 
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implication, for reasons not assigned in the contract, and in that 
ruling I entifely concur. The set-off asked for under this head is 
exactly the charter rate for the period of 36 hours. No damages 
to the charterer are shown by the détention, and no connection be- 
tween the détention and clause 21 of the charter party. As a claim 
for hire déduction, it is disallowed. Tweedie Trading Co. v. Emery 
Co. (D. C.) 143 Fed. 144, as affirmed in the Court of x^ppeals on 

March 26, 1907 fl54 Fed. ), cannot be used as authority for 

respondent's interprétation of the "restraint" clause of the charter 
party. The décision of the higher court was put entirely on the 
breakdown clause. 

Decree for libelant, with interest and costs. 

NOTE.— PoIIowing Is the opinion of Ex-Unlted States Judge Wm. G. 
Choate, as arbitrator, referred to by Judge Hough : 

The matter In controversy arises on a time charter of the British steamshlp 
Hael^ney, entered Into In New York In April, 1903. The ciiarter was for six cal- 
endar months at the rate of £1,350 per month. The charterer bas dedneted the 
hire of the veçsel for 21 days, and by agreement the amount bas been deposited 
in a bant at Hamburg, subject to the décision in this matter. The charter ré- 
cites that the vessel is tlght, stauneh, strong, and every way fitted for the serv- 
ice (and with fnll complément of officers, seamen, engineers, and fii'emen for a 
vessel of hér tonnage), and provides that she is to be so maiutained during the 
continuanee of the charter party to be employed in such lawful trades between 
speclfled ports as charterers or thelr agents shall direct, on the follovving con- 
ditions : 

"(1) That the owners shall provide and pay for ail the provisions and wages 
and consular shipping and discharging fées of the captain, offlcers, engineers, 
flremen and crevvs, shall pay for the Insurance of the vessel, for ail englue rooni 
stores and deck stores and maintain her in a thoroughly efficient state in hull 
and machinery for the service. 

"(2) That the charterers shall provide and pay for ail the eoals, fuel, port 
charges, pilotages, agencles, commissions and ail other charges whatsoever, ex- 
cept those before stated, and shall accept and pay for ail coal in the steamer's 
bunkers on dellvery, and the owners shall on expiration of this charter party 
pay for ail coal left In the bunkers, each at the current market price at the re- 
spective ports, when she is delivered to them. 

"(3) That the charterers shall pay for the use and hire of sald vessel at the 
rate of £1,350, say — thlrteen hundred and flfty pounds — Br. Stg. per ealendar 
month, commencing on the day of delivery and at and after the same rates for 
any part of a month; hire to continue from the tIme speoifled for terminating 
the cliarter until her delivery to owners (unless lost) at a safe port, etc. 

"(6) That the whole reach, burthen and passenger accommodation of the ship 
(not being more than she can reasonably stow and carry) shall be at the char- 
terer's disposai, reservlng only proper and sufflcient space for ships, officers, 
crew, tackle, apparel, furnlture, provisions and stores. 

"(7) The captain shall prosecute bis voyages with the utmost dispateh and 
shall render ail customary assistance with ship's crew, tackle and boats. 

"(8) That the captain (although appointed by the owners) shall be under the 
orders and direction of the charterers as regards employment, ageney or other 
arrangement, and the charterers hereby agrée to indomnify the owners from 
ail conséquences or liabilities that may arise from the captain siguing bills of 
lading, or in otherwlse complying witb the same. 

"(9) That if the charterers shall hâve reason to be dissatisfied with the con- 
duct of the captain, officers or engineers, the owner shal) on receiviug particu- 
lars of the ooœplaiut investigate the same, and if necessary make a change in 
th« appointments. 
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"(12) That in the event of loss of time from deficiency of men or storos. 
break-down of maebinery, stranding, or damage ]ireventing the working of the 
vessel for more than twcnty-four running hours, the paymeut of the hire shall 
cease until 8he be agaiu in an eftleient state to résume lier service; aud should 
slie in conséquence put into any other port otlier tlian tliat to whieh she ift 
bound, the port charges and pilotages at sueh port shall be borne by the steam- 
er's owners; btit should the vessel be driven into port or to anchorage by stress- 
of weather, or from any accident to tlie cargo, such détention or loss of time 
shall be at the charterer's risk and exiicnse. 

"(13) That should vessel he lost any liire paid in advance and not earned 
(reckoning from the date of her loss) shall be rcturned to the charterers, witli 
interest from date of loss. The act of God, the queen's onemios, tire, restraint 
of princes, rulers and people, and ail and other dangers and accidents of the 
seas, rivers, machincry, boilers and steani navigation, throughout the charter 
party always exceptod." 

• » * * * ^ « ' « * m • 

On Xovemher 20th, the vessel sailed from New Orléans with a cargo of phos- 
phate, cotton, cotton seed oil, aud stav(-s for Rotterdam and Nantes, via Nor- 
folk. On November 28th sbe arrived at Norfolk and took on coal. On Novem- 
ber 30th she passed out to sea. Ou Deceinber 3d, at 5 :30 a, m., tire was dis- 
coverçd in Xo. 2 hold, in which was stowed cotton. Attempt was made to put 
out tbe flre by injecting steam into No. 2 hold through a hole eut for that pur- 
pose in the bulkhead separating that hold from the stokehold, and steam was 
so injeeted for 49 or 50 hours. On the morning of December 5th, the tire not 
heing estinguished, the vessel's course was changed for Halifax, then about 
300 miles distant. The captain's purpose was to proceed towards Halifax, and, 
If he succeeding in putting out the flre before reaching that port, to résume his 
voyage, otherwise to put into that port for help. Wheu she got near Halifax, 
the fire was not subdued, and she weut into that port, arriving on December 
.'îth about 4 in the afternoon. At Halifax, by the aid of outside tire apparatus 
and the vessel's own steam, attempts were made unsuccessfully to subdue the 
fire, till finally it was extinguished by flooding No. 2 hold with water. The 
(»tton and the oil were removed, and part of it remained at Halifax to be 
forwarded. Some baies of cotton were destroyed, and many were injured by 
fire and water. The effeet of the flre on the vessel was that the bulkheads 
were buckled by the beat, and there was loss of tarpaulins, cordage, and some 
other articles, and by the strain to which the boilers were put in the efforts to 
put out the flre many of the boiler tubes leaked. Slight repairs \Vere made to 
the engines and boilers at Halifax, while work was going on in discharging and 
reloading the cargo, and on December 19th the ship was ready to proceed on 
her voyage. 

While the vessel was at Halifax, some of the ship's coals stowed in the be- 
tween decks over No. 2 hold got on flre, as did also a wooden bulkhead behind 
which the coal was stovifed. This flre was easily extinguished and the coal 
removed to the ship's bunkers. A difBculty arose, liowever, when the ship was 
ready for sea, as to the disbursing of the ship at Halifax. The charterer took 
the ground that It was the duty of the owners to supply funds for this purpose. 
The owners refused to do so, and claimed that under the charter party it was 
for the charterer to supply the funds. Neither party would give way, and on 
the 25th of December the vessel, cargo, and froight were libeled in the Ad- 
miralty Court for neeessaries furnished the ship by parties in Halifax who 
had paid the expenses there and who were also the gênerai agents of the char- 
terer. The ship, being arrested, was rcleased on bond given by or on behalf 
of the owners, and she then proceeded. In the following April the Admiralty 
Court gave a decree for the libelants. whieh was satisfied by the owners. The 
loss being clearly a gênerai average loss, an adjustment took place after the 
arrivai of the ship at Rotterdam. In accordance with the York-Antwerp rules, 
the wages and provisions during the stay at Halifax were allowed to tlie own- 
ers In the gênerai average ad.lustmeut. 

The principal question is whether tlie elaim of the charterer that the hire of 
the vessel eeased during this déviation from the voyage, in going into and stay- 
ing at the port of Halifax for the purpose of putting out the fire, should be 
allowed. 
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It is elaimed on belialf of the charterer that the case cornes within the tweifth 
condition of the charter party, as a loss of time from damage preventing the 
working of the ressel for more than 24 hours. I think, however, it is clear tbat 
that clause could come into opération only in the event of damage to the ship. 
It is very true, as pointed out by the learned counsel for the charterer, that 
it was neeessary to put into a port of refuge for the safety of the ship, as well 
as the cargo, and that, if she had proceeded on her voyage, it is extreniely prob- 
able, and may be assumed as a fact, that both ship and cargo would hâve been 
totally destroyed by lire at sea. Yet it clearly appears by the testimony that 
the ship was not so damaged by or in conséquence of the flre that she was not 
at ail times well fitted to continue the voyage. The slight repairs made at 
Halifax could safely bave been postponed tiîl she reached Rotterdam. Tbe 
trifltng nature of the repairs to the boilers is shown by the fact that they cost 
only $36. Nor is it shown that thèse repaire, if neeessarily made there, would 
hâve required more than 24 hours nor that the ship was delayed at ail thoroby. 
The parties having in the charter party specified in what cases of disaster al- 
lowance shall be made of time lost to the charterer, the case must be fairly 
brought within that spécification, which caunot be enlarged by implication or 
on a theory that a case not so specifled Is within its reason. Moreover, this 
was eiearly a case of accident to the cargo, loss of time from which is by the 
same clause of the charter party at the risk of the charterer. 

While It is possible, of course, that if the attention of the parties had been 
callcd to a oase like this of threatened damage to the ship by flre in tbe cargo, 
making neeessary the bearing off to a port of refuge, they might hâve expressly 
provided for it by throwing the loss on the ship or by dividing it between ship 
and cargo ; yet, they hâve not done so, and they must both stand on tlie con- 
tract they hâve made, which makes damage to the ship causing delay a requi- 
site for this time allowance. And in this respect the case differs entirely from 
that of The Yesso, declded by Mr. Wm. Allen Butler as arbitrator. There the 
flre not only attacked the cargo, but actually extended to the ship, as he ex- 
pressly flnds, 80 as to dlsable her from prosecuting her voyage. The décision 
of the Admiralty Court at Halifax bas no bearing on this question. The 
learned judg'e simply held that the llbelants had supplied necessaries to the 
vessel under clrcumstauces which by the local law gave them a lien on the ship. 
He apparently takes pains to avold determining the question which party was 
under obligation by the charter party to furnlsh the funds to disburse the ship. 
If the ship was bonnd for the necessaries furnished that was euough for the 
décision of the case before him, and he decided nothing else. 

Nor is there any force in the point made on behalf of the charterer that by 
flnally satisfying the decree or by glving bond for the release of the ship the 
owners admitted their liability to pay the port charges, etc., or that it was a 
«ase obliging them to do so under the tweifth clause of the charter party. 
They had the rlght to protect their property without being held to such con- 
séquences of their acts in doing so ; and, the decree having gone against the 
ship, their satisfaction of the decree bas no force as an admission of any lia- 
bility to the charterer under this charter party. 

Nor does the exception of "flre" in the thirteenth clause aid the charterer in 
this case. This exception is coupled wlth those of the act of God, restraint of 
princes, etc., which are the usual exceptions inserted in bills of lading for the 
protection of the carrier. In some charter parties it is provided that the bills 
of lading shall be Issued wlth those exceptions, and this may be their intended 
application In this contract as a security to the owners, additional to the guar 
anty contained in the instrument. In this charter thèse exceptions are, how- 
ever, declared to extend "throughout the charter party." It may be that this 
language is strong enough to extend their opération to any liability or obliga- 
tion of either party to which they may be reasonably applied. It is obvious, 
however, there must be some limit on their application, or they would In effect 
annul the express terms of the contract, and be inconsistent wlth the clear in- 
tention of the parties. It is not neeessary to détermine to what particnlar 
cases thèse exceptions will apply beyond the usual case of protection to tbft 
shipowner, If any. The question is : Do they hâve the efCect of enlarging the 
spécifie cases in which allowance Is made for lost time to the charterer by the 
tweifth clause, so as to bring the case of flre in the cargo causing the delay 
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witliin tliat spécification. I tliiuk it is clear that tliey do not That spécifica- 
tion, wliicb is very clear in its tenns, caiinot be modified by other doubtful 
clauses in the contract nor by aiij" otber provision tberein, unless the intent so 
to modify is clear. And It surely is not so bere, wbere tbe very case of acci- 
dent to tbe cargo (and fire is sucb an aecirteut) is expressly declared to be at 
tbe risk of the charterer. Wbatever application they may otberwise bave, they 
cannot reasonably be applied to alter or anuul wbat is elsewbere in the con- 
tract expressly agreed to. 

It is, bowever, claimed for tbe charterer tbat it was tbe fault of the owners 
alone tbat the sbip was delayed from tbe 20th to tbe 25th of December for 
want of funds, and that tbe charterer should be allowed for thèse flve days. 
On this point, bowever, my opinion is that by the terms of tbe charter party 
the charterer undertook to pay in tbe first instance ail charges except those 
enumerated as belonging to tbe owners. This enunieratlon does not inelude 
gênerai average expenses in a port of refuge. And there is no authority cited 
to the effect that as between owners and charterer the former is bound to bear 
thèse expenses in the first instance. Therefore this claim is disallowed. If by 
the proper application of the prlnciples of gênerai average any of sucb charge.^ 
would ultimately fall on other interests, this does not affect the obligation so 
imposed on the charterer. 

There remains still a question of équitable set-ofC or allowance to the char- 
terer by reason of the fact that the owners of this ship hâve received in the 
gênerai average adjustment a certain amount for wages and provisions during 
the détention at Halifax which, as between tbem and the charterer, they were 
bound to supply to the ship by tbe terms of tbe charter party as part consid- 
ération for tbe stipulated hlre of the vessel. There is a certain platisibility in 
this claim, and yet I think it is not well founded. The précise question arose 
in the case of Howden v. Steamshlp Nutiield Co., Liim., 3 Com. Cases, p. 56, and 
was decided adversely to the charterer by Mr. Justice Kennedy. The charter 
party in that case provided tbat gênerai average should be according to York- 
Antwerp rules, but I do not perceive that that circumstance is material. In 
every maritime adventure the parties must be deemed to contemplate as pos- 
sible a gênerai average disaster, and tbe York-Antwerp rulcs bave becorne so 
generally adopted that it was fairly within tbe liberty given to the charterer 
to issue bills of lading, that they should be made subject to thoae rules, and 
within the intention of the parties that in case of a gênerai average disaster 
the adjustment might be in accordance with those rules. 

While it may properly be assumed tbat, in flxing tbe rate of hire in a char- 
ter party by the terms of which the owners were to pay for wages and provi- 
sions, allowance was made for thèse items of expense to the owner in tbe cal- 
eulation of the proper rate of hire, yet, as pointed out by Mr. Justice Kennedy, 
it cannot be assumed that some certain part of the hire exaetly équivalent in 
amount to sucb expense is to be paid for that particular purpose, or, as the 
learned justice says, the court "cannot speculatively appropriate a part of tbo 
sum paid by the plaintifCs (charterers) for the hire of the sbip to tbe cost of 
wages and provisions." Varions inducements and considérations may bave af- 
fected the rate of hire — the market for freights, the abundant or tbe short 
supply of ships adapted to a particular trade, many gênerai trade conditions 
that may raise or depress the rates of hire — and the calculation would be dis- 
turbed Isy the différence in the cost of provisions in diiferent parts of the 
world. In making sucb a contract, the parties must be deemed also to bave 
known and foreseen that, if a gênerai average loss should happen, the owners 
who actually paid for the wages and provisions might be allowed for thèse 
items in the gênerai average adjustment, and it was open to the parties. If they 
wisbed to do so, to provide that in such case there should be an équivalent or 
some specifled allowance made to the charterers. Not having doue so, and bav- 
ing stipulated for the hire running on without Interruption in such a case, it 
can hardly be said that an intention to allow such a déduction from the hire 
should be implied from the fact that as the resuit of tbe disaster the owner 
may make a profit. Tbe introduction of such a provision into charter parties 
would be productive of confusion and inconvenience especially where, as hère, 
the hire is to be paid at stated times, as monthly, because if such disastei" 
should happen the exact amount to be paid could only be determined atter 
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long delay, and it may well be that as such profit to tlie owner would ordinarily 
be small, and possibly niiglit not corne to him at ail, It was not tliouglit wortïi 
while to introduee this uncertaln élément into the contract. Tlie case last eited 
is not ouly a décision o£ great autliority, but, on the wbole, I think it is 
founded in reason, and, so far as it is in eonfiict with the later décision of Mr. 
Walton, novv Mr. Justice Walton, in determining the gênerai average adjust- 
ment in the case of the steamship Doratea, I feel bouud to follow it. The opin- 
ion in the latter case, however, seems to assume that in that particular case 
the cost of wages and provisions as part of the hire of the vessel was or could 
be apportioned with certainty. But whether this was so or not I think the 
Howden Case gives the better and the sounder rule. 

For thèse reasons, I am of opinion that tlie owners of the Hackney, and not 
the charterers, are entitled to the fund deposited in the Hamburg branch of 
the German Bank. 

As the question involved admitted of some doubt, and the parties bave acted 
in good faith in making and proseeuting their respective daims, I thiuk each 
party should bear his own costs and expenses, and tbat the fee of the arhi- 
trator, which is flxed at $500, should be paid one-balf by each party. And I 
accordingly award and détermine, under and by virtue of the submissiou to 
arbitratlon in said matter dated January 27 and November, 1902, sigued by 
Eeles, Kuston & McMullen and by H. Vogemann, as follows: 

1. Tbat the sum of £891 13s., now on deposit in the Hamburg branch of the 
German Bank to the .ioiut crédit of H. Vogemann and Eeles, lîuston & McMul- 
len. together with ail interest earned and due thereon, be paid to the said 
Eeles, Ruston & McMullen, the owners of the Hackney, and that the said H. 
Vogemann give an order to that effiect to said bank or to said owners. 

2. Tbat each party to this arbitration bear bis own costs and expenses, and 
that each of said parties pay one-half of the fee of the arbltrator, which is 
hereby flxed at $500, 

In witness whereof, I bave subscribed this décision and award in duplicate 
at the City of New York this ôth day of August, in the y car 1903. 

[Signed] Wm. G. Choate. 



PECK V. UNITED STATES. 

(Circuit Court, S. D. New York. April 1, 1907.) 

SiiiPPiNG — Chaeter Party— Time for Loading. 

Where a charter party fixes no time for the loading by the shipper to 

begin or end, the law will présume that a reasonable time under ail the 
' cireumstances knowu to the parties or presumed to bave been within their 

contemplation was intended, and a provision for such reasonable time will 

be considered as agreed to by the parties. 

SAME— -CONSIQNMENT OF VESSEI, TO TIIIED PARTT FOR LOADING. 

In the absence of some agreement to the contrary between owner and 
charterer or some évidence showing a contrary intent, the party who Is 
to load the vessel will be deemed the agent of the charterer, and, wlien the 
charterer consigns the vessel to another for loading, it makes itself re- 
sponsible for the acts or omissions of such consignée the same as though It 
had directed the vessel eonsigned to itself at the same place. 

Same — Demuhbage. 

The United States chartered a vessel to carry a cargo of about 2,000 tons 
of bituminous coal from Philadelphia to a Philippine port, to be loaded 
In January or February. The vessel was to be eonsigned for loading to a 
contractor for supplying the coal to be designated after she was ready 
to Igad. The contract contained no provision as to time for loading or for 
demurrage for delay therein but did in respect to her discharging, which 
was to be done by the government at a specifled rate, subject to a stated 
demurrage for delay. The vessel was delayed in fltting until February 
18th, on which date the government was uotified of her readine.ss to load. 
On the 20th the government notifled a contractor with which it had pre- 
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vîously eontracted for fi qnnntity of dry coal to lond the ship, and on tlie 
24th directed the vessel to report to such contracter for loading, but, 
owing to Its inability to obtain shipments of coal by rail, tlie contraetor 
could not obtain dry coal sufticient to load the cargo until JMareh llth. 
Held, that the inability of t!ie contraetor to obtain shipnient to its docks 
sooner was not a cause \vhi(;h exonerated it or the government, whose 
agent it was, trom liability for the delay in londing, but that the govern- 
ment was eutitled to a reasonable time after notice of the readiness of the 
vessel in which to designate the contracter who was to load, and that 
the six days taken was not unreasonable ; that the contracter was also 
entitled to a reasonable tinie after notice to it in which to supply the car- 
go ; and that under ail the circumstances tlie vessel owners were not en- 
titled to recover for the delay prier to February 28th, but for the sub- 
séquent delay they were entitled to recover of the goverumeut damages 
in the nature of demurrage. 

[Ed. î^ote. — Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 057: 
Randall v. Sprague, 21 C. C. A. 337; Hagerman y. Norton, 46 C. C. A. 4.] 

Action for Demurrage. 

This is an action or proceeding on pétition filed by Arza C. Peck and John 
A. Teck, deing business under the llrm name of De Groot & Peck, to obtain 
.ludgment against the United States for the siun of $1,000 for damages, com- 
menly denominated "denmrrage," which petitioner claims the défendant be- 
came liable to pay by reasen of its unreasonable and unwarranted dela,y in 
loading, or procuring to be loaded, the petitioner's American sailing ship Luzon 
witb a cargo of coal at Philadelphia, Pa., as it was its duty and obligation to 
do mider the provisions of a certain charter part.y or contraet. The pétition 
is flled under and pursuant to the provisions ef an aet of the Congress of the 
United States known as the "Tucker Act." Arza C. Peck died after the péti- 
tion was filed, and John A. Peck is the surviving partner. 

James T. Kilbreth, for petitioner. 

Henry L. Stimson, U. S. Atty., and Winfred T. Denison and Francis 
W. Bird, Asst. U. S. Attys. 

RAY, District Judge. About December 14, 1904, the petitioners 
made a proposai in writing to the United States to transport for it 
1,900 to 2,000 tons of bituminous coal from Philadelphia, Pa., to 
Sangley Point, Philippine Islands, which, after some correspondence 
by letter and telegrams, the material parts of which will be stated, was 
accepted, as modified, January 3, 1905. 

The proposai was, further: 

"Sbipment of the entire quantity made in one shipment. Shipments to com- 
mence January or February loading. Each ship to be consigned to the contract- 
er for supplying the coal at point of loading, and when loaded to sail imme- 
diately." 

On arrivai at destination the ship was to report to the commandant 
and be subject to bis orders in matter of discharge of cargo, "ail ex- 
penses of loading to be borne by contraetor," the government to dis- 
charge cargo at its expense. Then followed this provision as to de- 
murrage : 

"(5) Cargo to be discharged at the rate of four hundred (400) tons per day 
for such part of cargo as may be necessary te discharge in the bay to enable a 
vessel of deep draft to go to wharf, and six hundred (000) tons per day at 
wharf, Sundays and légal holidays excepted in eacli instance, or the Govern- 
ment pays demurrage at the rate of eight. (8) cents per ton per day on the net 
registered tonnage of the vessel, for any détention caused by the Government 
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(tliroilgH fault of its own), not discharging at the above named rates, it being 
understood that twenty-four (24) hours' notice of arrivai of each cargo sliall 
be giyen to the commandant before lay days commence, aud furtber, that in the 
event of a cargo arriving before the preceding cargo is discliarged, tweiity- 
r'our (24) hours' notice of arrivai shnll be given after discbarge of eaeh cargo 
before lay days commence in case of that next arriving. 

* * « * * * * * * « 

"(0) Any question of demurrage to be settled at Washington." 

Also the f ollowing : 

"(12) Each ship loading under the contract to be nominated at least flve 
(ô) days prior to reporting to load." 

The other provisions of the proposai hâve no bearing on the ques- 
tions at issue. There was no provision as to demurrage or damage 
for delay in loading at the place of shipment. December 16, 1904, 
the government offered to accept on condition that vessel might be 
loaded at four différent points named. This was rejected same day. 
December 17th the government inquired: "What is position of Lu- 
zon? when will she be ready to load if accepted?" The reply was: 
"Ship Luzon can be ready for January loading." The same day the 
government wrote: 

"(2) When the bureau wired you yesterday that it would accept the ship, 
conditioned upon loading at other points than l'hiladelphia, the bureau was 
aware of a decided shortage of coal at Philadelphia, and had already ordered 
a 5,000 ton ship loaded at that place. This ship has been withdrawn however, 
and the Bureau will arrange to load the Luzou. 

"(3) ^Vlien the ship is about ready to report for cargo, please wire the bureau, 
and you will be informed as to her consignment for loading." 

December 19th De Groot & Peck wrote the government: 

"The Luzon is now at Philadelphia, and before she will be ready to load we 
hâve to put a new main water.tank in, which tlie tank people say will take say 
thrèe to four w-eeks to do'; herice our proposai was January or February load- 
ing. It may be, possible to make Januaiy loading, but, on reflection we doubt 
if she could do it. Please advise us, should Luzon be unab'.e to make Janu- 
ary loading, would February loading be satisfactory to you as per our pro- 
posais? As ypu know, vessels leaying hère during February will reach the 
Phil. Is. as soon as those leaving hère in January," 

The answer of December 20th said: 

"(2) The bureau's principal désire with référence to this ship Is to get her 
with her cargo to Sangley Point at the earliest practioable date, anfl the bureau 
hopes that she will be put in a position to load as quickly as possible. If not 
ready for January loading, she will be accepted for February loading." 

De Groot & Peck replied December 21st as follows : 
"We are in receipt of your letter of Dec. 20, i904, and refer to #103,90fi, in 
which you accept our ship Luzon, under our proposai to load coal at Phila- 
delphia for Manila, Phil. Is., for January or February loading. We will pro- 
ceed, at once, to put the ship in condition to carry out this proposai, and will 
report her rendy as soon as possible. Will it be necessary for us to slgn an 
additional contract, or is our proposai sufficient?" 

The government replied that it had submitted réquisition for the 
proposed service containing ail the conditions agreed upon; that same 
would be submitted to them by purchasing pay oflficer of the Navy at 
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New York "for formai acceptance, and, if acceptable, you will sign 
the same, stating price and return it to that office. This accoinplishes 
the contract." 

The réquisition containing the conditions, etc., is dated January 3, 
1905, and is signed by I^. G. Boggs, pay director United States Navy. 
This contained the following: 

"(1) Transportation of from 1,!)00 to 2,000 tons bituminous coïil from Phila- 
delphia, Pa., to the U. S. Naval Coal Depot, Sangley Point, Mauila Bay, Phil- 
ippine Islands. 

"(2) Shipment to be made in American sailing ship 'Luzou' (net registored 
tonnage 1,339 tons). 

"(3) Shipment to be made during the month of .Tanuary or February, 1905: 
ship to be consignée! to the eontraetor fov supplying coal at the point of load- 
ing (to be hereafter named), and when louded to sail immediately. On arrivai 
at Cavité to report to the commandant at that place, aud be subjeet to his 
orders in the matter of discharge. 

"(4) Ail expenses of loading to be borne by the contractors; the government 
discharges cargo at its expense. 

"(5) The government guaranties but twenty (20) feet of water at eoallng 
wharf, Sangley Point. 

"(6) Cargo to be discharged at the rate of (400) four hundred tons per day 
for such part of cargo as niay be necossary to discharge in the bay to euable a 
vessel of deep draft to go to wharf, and (600) six hundred tons per day at 
wharf, Sundays and légal holidays excepted in each instance, or the govern- 
]nent pays demurrage at the rate of eight (8) cents per ton per day on the net 
registered tonnage of the vessel, for any détention caused by the government 
(through fault of its own) not discharging at the above-uamed rates, it being 
understood that twenty-four (24) hours' notice of arrivai of each cai-go shall be 
given to the commandant before lay days commence, and, further, that in the 
event of a cargo arriving before the preceding c.irgo is discharged, twenty- 
four (24) hours' notice of arrivai shall be given after discharge of each cargo 
before lay days commence iu case of that next arriving. 

********** 

"(10) Any question of demurrage to be settlcd at Washington." 

There was no other référence to démarrage or responsibility for 
delays at any point. 

The contract, therefore, as far as material, stood as follows: (1) 
De Groot & Peck were to transport from Philadelphia to Manila Bay, 
Philippine Islands, for the government, at price named, from 1,900 to 
3,000 tons of bituminous coal in ship Luzon. (2) The shipment was 
to be made at Philadelphia, Pa., at some time during the months of 
January or February, 1905, by some contracter with the government 
for supplying coal, which eontraetor was to bear ail the expenses of 
loading. (3) The government was to discharge the cargo at Manila 
Bay at its own expense at a certain rate, and within a stated time or 
pay demurrage at the rate of "eight cents per ton per day, * * * 
any question of demurrage to be settled at Washington." (4) By im- 
plication, and as drawn from the prior correspondence. De Groot & 
Peck were to report when their ship Luzon was ready for loading, 
and the government was then to name the party or eontraetor at 
Philadelphia who would load the vessel, thereupon the Luzon was 
to proceed to the loading point designated, receive the coal, and pro- 
ceed on her voyage. The obligations of the parties under such an 
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indefînite contract as to time arid place of loading will be considered 
later. Febniary 1, 1905, De Groot & Peck wrote: 

"Will you iilease inform us wbo is to load us ;it riiiladelpliia, or who will 
furnisli tlie eoal. We ask so as to arrange regardiiig tlie ballast tbat is iii the 
ship, and to provide stifdPAiug, if necessary." 

The government telegraphed February 2d: 

"Necessary to know wlien Luzon will be ready to load before determiuing 
wbo will load lier please wire informatiou." 

The answer, dated february 2d, was: 

"Tbe Luzon now bas 100 tons stoue ballast in, and sbe cannot sbift witb- 
out about tbis weigbt. Our object in writiug was to arrange regarding the 
ballast so as to be ready wben sbe moves to tbe eoal dock, and avoid delay. 
We bave the new tank on board, and tbe men are pntting it up and together, 
wbich will trtke tbis week and jirobably ail of next week, so as to say just 
wben Luzon will be ready is a little liard. The weatber bas been very mueli 
against us." 

February 3d the government wrote De Groot & Peck as follows: 

"(2) The bureau will endeavor to bave the Luzon loaded by the Bei-wind- 
White Coal Mining Co., at the Greeuwicb Tiers, riiiladelpbia. Please inform 
tbe bureau as soon as you know defluitely tbe date sbe will be ready to report 
for loading." 

February 4th the government wrote Berwind-White Coal Mining 
Company, which Company was to do the loading, as follows: 

"(1) The bureau has entered into contract with Messrs. De Groot & Peck, 
of New York, to transport about 2,000 tons best quality Standard Kureka 
coal from Philadclpbia to tbe coaling station Sangley Point, P. I., per Ameri- 
can sailing ship Luzoti. 

"(2) a'bis vessel will soon report for cargo, though the exact date is not 
known. You will be duly advised as soon as date is fixed. 

"(3) Please be prepared to give prompt dispatch, and, if any unforescen cir- 
cumstances occur to prevent tbis, notify the bureau. 

"(4) Please eonsign cargo to conunandant. Naval Station, Cavité, P. I." 

Thàt Company accepted the order as follows : 

"We are in receipt of your favor of the 4tb inst.. and note tbat the bureau 
has cbartered the sailing ship Luzon to load about 2,000 tons Standard Eurêka 
eoal at Philadelphia for Sangley Point, P. I. We also note tbat tbe vessel 
will soon report for cargo, but tbat you will advise us exact date. We will, 
as you request. notify the bureau sbould circumstances be such tbat we can- 
not give the vessel prompt dispatch. We will eonsign the cargo to the com- 
mandant, Naval Station, Cavité, P. I." 

February 18th, two weeks later. De Groot & Peck wrote : 

"The ship Luzon under contract to you, to load coal at Philadelphia for 
Manila, Phil. Is., is nov\' at pier No. 30 South Wharf, Delaware avenue, Phila- 
delphia, and is ready for cargo." 

No reply being received, they wrote again February 23d : 

"We wrote you on the 18th inst., tendering ship Luzon you, now at Phila- 
delphia, as ready for cargo. As we bave no acknowledgment from you of its 
receipt, and thinking it maj' bave miscarried, we write to ask if you bave re- 
ceived tbis letter, as you should bave received it on tbe 20th inst." 
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But February 20th the government had telegraphed Berwind-White 
Coal Mining Company as follows : 
"Please !oad Luzoïi. Now readj-. Do not waivo dry coal." 

February 21 st that company replied as follows: 

"We beg to aekuowled^e receijjt of your telcLirani, and confirmation of 
Feli. 20th, as follows : 'l'iease load Luzoïi, now l'cady. Do not waive dry 
coal.' " 

February 24th the Government replied to De Groot & Peck : 

"Consiiîn LiiKon EerwiiHl-AVhite Coal Mining Co., Greeuwich Fiers, Pbila- 
delpliia, for loading. 'J'iiey liave been notified." 

March 8th De Groot & Peek wrote : 

'■Aecording to your télégraphie instructions. Captain Pach of our ship 
Luzon bas been applying to the Berwind-While Coal Mining Co. at PJiila- 
ilelphia regarding tlie loading of liis vessel. inider (-ontract to yon. This 
iiiortiing we reccived the foilowing word ïvom Captain Pach : 'That the 
P>erwind-Whito Coal Co. bave received no instructions to load sbiji Luzon.' 
Our ^-esscl is and bas been rcady for loading siuce wo tendered lier to yon 
on the 18th of February, 190.5." 

March 9th the government telegraphed the Berwind-White Company, 
as follows : 
"Luzon ready to load since February eighteenth. Why do you not load her?" 

The sarrie day, March 9th, the government wrote De Groot & Peck 
as follows : 

'•(1) The bureau is in reeeipt of your letter of the 8th instant stating that 
the ship Luzon is now ready to load, and bas beeii since the 18th of February; 
and that aecording to télégraphie information from Captain Pach, of the 
ship, the Berwind-White Coal Mining Co., at Pbiladelphia, bave received no 
instructions to load her. 

"(2) On February 4th the bureau infonned the Berwind-White Company 
of the charter of the ship Duzon, and stated that she would soon report for 
cargo, requesting that the necessary steps be taken to give her prompt des- 
patch. 

"(3) On reeeipt of your letter of the 18th of Februarj', the bureau tele- 
graphed the Berwind-White Company that the Luzon was ready to load, ani'i 
requestPd tbem to load. but with dry coal. The bureau does not consider, in 
View of the long distance the cargo is to be transiwrted. that it is a safe 
proposition to load wet coal in her. The matter of the dclay in loading her 
will be taken up witb the Berwind-White Company at once." 

The coal was loaded by the Berwind-White Company, commencirig 
March 11, 1905, and was completed March 16, 1905' March 2Gtii 
De Groot & Peck filed the claim in question, subsequently corrected. 
It was disallowed. January 9, 1905, the government made a contract 
with the Berwind-White Company for 10,000 tons of coal "for im- 
médiate use, * * * to be delivered f. o. b. at the piers at Pbiladelphia, 
Pa." As matter of fact, it was to be dry coal. It would be highly im- 
proper and unsafe to ship such a quantity of bituminous coal as the 
Luzon was to carry except in a dry condition, on account of liability 
to spontaneous combustion. During the dclay on the part of the Ber- 
wind-White Coal Mining Company in loading the Luzon a repré- 
sentative of the petitioners called several times to ascertain the cause 
152 F.— 34 
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of the delay, and was informed, in substance, it had no instructions. 
In truth, the company did not hâve suificient dry coal to load the ship. 
From this statement of the facts it is évident that the défendant, tlie 
United States, was in no way négligent or at fault in the promises. 
The United States advised the Berwind-White Company in advance 
of the shipment to be made and had contracted for the coal. So soon 
as it knew the Luzon was ready to.take on cargo, it notified that com- 
pany. What more was required? What more could it hâve clone? 
Having made the contract to deliver the coal, and hâve it ready for 
shipment, etc., the Berwind-White Company was bound to complv 
with the terms of its agreement unless relieved by some act of God, 
for which not responsible. It is also évident that the coal contractor, 
Berwind-White Coal Company, was whoUy responsible for the delay in 
loading after the Luzon reported for that purpose. It is quite cer- 
tain that on account of snows, wet weather, and delays in transpor- 
tation, not within the control of the Berwind-White Comp-n -, that 
company was unable to hâve on hand sufficient dry coal for loading the 
L,uzon at the time she reported for that purpose. 

The question is this : Whether or not, under such circumstances and 
conditions, the government is liable to the petitioners for the delay 
in loading. Is the government liable for the delay of its agent the 
Berwind-White Company? Is the Berwind-White Company, un- 
der ail the circumstances, liable to any one for the delay? No time 
was fixed by the charter party for the loading to begin or end, and there 
was no provision the Berwind-White Company should pay damages 
or demurrage arising from delay in loading. There was no time fixed 
by the contract between the United States and Berwind-White Com- 
pany when it would commence to load any vessel. The law in such 
cases wi'd présume a reasonable time under ail the circumstances known 
to the parties or presumed to hâve been within their contemplation was 
intended, and a provision for such reasonable time will be considered 
as agreed to bv the parties. Donnell et al. v. Amoskeag Mfg. Co., 
118 Fed. 10, 12, 55 C. C. A. 178; Scrutton Charter Parties (4th Ed.) 
74, 244; Carver on Carriage by Sea (4th Ed.) § 610; American & 
Eng. Ency. of Law (2d Ed.) p. 222, and cases cited. This rule is 
fundamental and old. In the absence of some agreement to the con- 
trary between owner and charterer or some évidence showing a con- 
trary intent, the party who is to load the vessel will be deemed the 
agent of the charterer. When the charterer of such a vessel, in the 
absence of an agreement to the contrary, consigns same to a party 
uamed for loading, it makes itself responsible for the acts or omissions 
of such consignée the same as though it had directed the vessel con- 
.îigned to itself at the same place. Donnellet al. v. Amoskeag Mfg. 
Co., 118 Fed. 10, 11, 55 C. C. A. 178; Am. & Eng. Enc. of Law, p. 
224, and cases cited. And see Benson v. Atwood, 13 Md. 20, 71 Am. 
Dec. 611. The petitioners had no control over the Berwind-White 
Company with which the government had its contract to load the coal, 
and the government did not exempt itself from liability for delay in 
'oading, and as a necessary conséquence the government, and not that 
cnmn-inv, is liable to the petitioners for any delay beyond a reasonable 
time for loading. 
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The excuse for the delay in loading offered by the Berwind-White 
Coal Mining Company is set forth by it in a letter to tlie Navy Depart- 
ment, Bureau of Equipment, under date of Marcli 10, 1905, as foUows : 
"Berwiiid-White Coal Mining Co. 

"New York, March 10, 1905, 

"Bureau of Equipment, Navy Department, Washington, D. C. — Dear Sirs : 
RegarUing your mesisage and letter of yesterday, we regret exceediugly the 
delay ot the ship Luzon in Philadelphia, l)ut our iîailure to load her has beeii 
caused by conditions eutirely beyond our control. We were under the impres- 
sion that the bureau were made aware of the conditions brought alx)Ut by the 
interruption of traffic on the Peun. B. R. ; thus obliging us to keep vessels 
waiting from three to four weeks. We are still short of coal, but we hope to 
be able to commence loading the ship Luzon in Philadelphia tomorrow, and 
you may be assured that everything possible will be done by us to dispatch 
the cargo at the earliest possible date. ïhe S. S. David was also delayed by 
the great scarcity of coal. We vvould explain that we hâve ample facilities 
for loading vessels in Philadelphia, but that the Penna. R. R-, for some months 
past, hâve been unable to transport our coal in sulticient quantifies from our 
collieries to meet our requirements. 

"Very truly yours, Berwind-White Coal .Mining Co." 

Thèse facts, if true, and I assume their truth, do not excuse that 
Company or exonerate the government from Hability to the petitioners. 
Hagerman v. Norton (C. C. A. 5th Circuit) 105 Fed. 99(), 46 C. C. 
A. 1, and cases cited in note thereto; Manson et al. v. N. Y., N. H. & 
H. R. Co. (C. C.) 31 Fed. 297, and cases there cited; 9 Am. & Eng. 
Enc. of Law, p. 244, and cases cited. The charterer, not having ex- 
empted itself from responsibility for delays resulting from such causes, 
must be deemed to hâve assumed the risk. See cases cited. 

The rule is, on the whole, just. The charterer contracts with the 
carrier to be at a certain place at a certain day, there to take a cargo 
in due course, and proceed on his voyage. He is advised that his 
vessel will be loaded by the agent of the charterer, or, what is the 
same thing, by a person with whom it has contracted. Over this con- 
tractor the carrier has no control whatever. For the contractor's 
acts of commission or omission the carrier is in no way responsible. 
It assumes no risk in that regard except by spécial provision of the 
contract. The carrier has the légal and moral right to expect that 
the cargo will be ready and put on board with reasonable dispatch. 
The charterer in légal effect contracts that it will be. It must answer 
if it is not ready, and put on board and assumes ail risks of delay not 
caused by the fault of the carrier. The case is similar to that of the 
hiring of an employé by the day, or by the week, with directions to 
report and commence work on a day certain. If the person reports, 
it is immaterial that it rains or snows, or that other employés of the 
hirer hâve not furnished material to enable the work to go on. Such 
contingencies must be provided for in the contract of hire. 

The next question is: What was a reasonable time for loading 
under ail the circumstances of this case? The United States at first 
expected to ship the coal, but a portion of large quantifies, in Janu- 
ary, 1905. At the request of the petitioners, who could not be ready, 
it waived this and accepted tender for "February loading." This 
meant any time in February. The government informed its agent, 
Berwind-White Company. It asked to be advised wdren the Luzon 
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would be ready. Neither the government nor the Berwind-White 
Company could be expected to be ready on a moment's or a day's 
notice. Both were entitled to reasonable time after notice. Weather 
conditions; condition of coal; supply of coal on hand fit for such a 
shipment; thèse and other considérations were to be taken into ac- 
cotint, and were within the contemplation of ail the parties necessarily. 
The petitioners had no right to expect the Berwind-White Company 
would keep 20,000 tons of coal in readiness for them ail through 
February. When they were ready, the company had the right under 
the circumstances stated to a reasonable time in which to prépare it- 
self. It will be noted that the government did not direct De Groot & 
Peck to consign the Luzon to the Berwind-White Company until Feb- 
ruary 24th, and I do not, think it is chargeable with unreasonable delay 
in not consigning her earlier. Business in the offices of the depart- 
ments at Washington is often congested, and such matters must take 
their turn in routine work. The bureau having this matter in charge 
had been waiting the convenience of De Groot & Peck for 18 days, 
and I do not think a delay of G days was at ail unreasonable under 
the circumstances. 

I do not find any évidence that the government was advised of any 
delay on the part of the Berwind-White Company between February 
24th and March 8th. Still De Groot & Peck had been directed to 
hâve the ship presented at the Berwind-White wharves for loading; 
and the question is: When did she présent herself for that purpose? 
Mr. Park, the master of the Luzon, went to Philadelphia early in 
February to see to the repairs, and was there about a week. During 
that time, he says, he was informed by the Berwind-White people they 
had no instructions. This was true in a sensé, as they had not been 
specifically directed to load the Luzon, and, indeed, she was not at 
that time ready for loading. Park went back to New York, or home, 
and on the 24th or 2oth was directed by De Groot & Peck to return 
to Philadelphia. Pie reached there the 27th. He says that téléphonie 
communications with the Berwind-White people were then had, but 
no definite information was obtained until March 7th. The ship was 
then at the South Wharf, but she had been trying to get orders since 
the 2'('th of February. March 7th the ship was taken to the Green- 
wich Pier for loading. In view of the directions to the Berwind-White 
Company on the 20th of February and the consignment of the ship 
on the 24th to. the company, and its readiness on the 87th to go to the 
wharf and commence loading, and the failure of the Berwind-White 
Company to accept her and commence the loading, there was un- 
reasonable delay and want of reasonable dispatch from and after the 
28th day of February up to and including the lOth day of March, a 
period of 10 days, for which the company was responsible, and for 
which consequently the government as charterer was and is responsible. 
The damages in such a case are not strictly demurrage ; there being 
no provision in the charter party for demurrage in case of such a de- 
lay, but damages in the nature of demurrage are allowable and re- 
coverable. It is true no day was fixed on which to commence the load- 
ing in the proposai and acceptance, but the day was fixed as the 
38th by the subséquent acts and correspondence of the parties jus; 
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recited. In law and eqiiity it is the same as though that day had been 
specifically named in the proposai and acceptance. The rule of vis 
major does not apply hère to exonerate the Berwind-White Company 
or the government. The facts recited in the letter of Berwind-Wliitc 
Company to the g'overnment do not bring the case within the rule. 
The casé of Crossman v. Burrill, Vi9 U. S. 100-113, 21 Sup. Ct. 38, 
45 L. Ed. 106, is instructive on this point as are the cases there cited 
and commented upon. Mr. Justice Gray, in delivering the opinion of 
the court, said : 

"In the Ciliée at bar the défense of vis major, as pleaded in the answer, wa^i 
thnt the sliiiio\Ynera \Yere ijreventod from (iischarjîinj; the cargo, and the 
charterers were preventod froni receiving it, any sooner thau tliey did, by 
reason of acts of the public eneniy, to wit, certain vessels of war, tlien in tho 
Larljor of Rio .Janeiro, were ens^aged in flring upon tlie forts in the liarbor and 
in rnnking war upon the government of Brazil ; tliat tlie firing between those 
vessels and those forts niade it impossible to diseharge or to receive the car- 
go from the vessel any sooner than it was discharged or rccoived; and that 
the détention alleged in the libel was caused by those acts of tlie public 
eneniy, and not by any default of the charterers. The vis nm.ior, so i)leaded, 
was, in the words of opinions above cited, a 'sujierior force, actinj? directly up- 
on the diseharge of the cargo' ; 'a direct and immédiate vis major' ; and 'uu- 
nsual and extraordinary interruiition that could not hâve been anticipated 
wlien the contract was made' ; 'a sudden and unforeseen interniption or jn'e- 
ventiou o( the act itself of loading or diseharging, not occurring througli tlie 
eonnivanee or fault of tlie cliarterers' ; and an 'interférence on the part of 
an armed force, jireventing tho handling or moving of the cargo.' TJpou prin- 
ciple, and according to the gênerai currcnt of autbority, the détention al- 
leged was not caused by default of the charterers. and did not render them 
responsible for demurrage, under this charter party." 

But hère the delay of the railroad company in transporting and 
delivering coal was not the act of "a public enemy," nor was it a 
superior force acting directly upon the loading of the coal, a force and 
contingency not within the contemplation of the parties when the 
contract was made. On the other hand, the delay in loading was in- 
directly caused by the opérations of nature, rains, snows, storms, etc., 
ail of which arc liable to occur, and the occurrence of which must be 
presumed to hâve been within the contemplation of the parties. The 
government took the chances and assumed the risks of ail thèse op- 
érations of nature, not having provided for nonliability in case of tlieir 
intervention. And I find nothing in the contract between the govern- 
ment and the Berwind-White Company on that subject, except that 
the "coal must be of the best quality run of mine with fair proportion 
of lump, dry and free from slate," etc. This case is not within Cor- 
rigan et al. v. Iroquois Furnace Co., 100 Fed. 870, 41 C. C. A. 102, 
as the Luzon was chartered January 3, 1905, for one cargo only of 
the February loading, and was subsequently consigned by the govern- 
ment for loading at a time certain, and the owners did not contract 
vvith référence to delays of government contractors in supplying coal 
to it. They are, however, presumed to bave known the government 
did not own railroads or mines, and were dépendent on contractors 
for its supply. But they had the right to assume the government 
would bave coal ready for loading within a reasonable time after 
notice that the Luzon was ready, and especially on receiving notice 
to report for loading. 
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But it is contended by the government that the Berwind-White Com- 
pany was not in légal effect its agent for the loading of the L,uzon ; 
that the company was an indépendant contracter and the agent of both 
parties. I do not regard this contention as sound. The government 
contracted with the Berwind-White Company and selected it to do 
the loading for the government. The government had contracted to 
do the loading and the petitioners had no control of the agent selected 
by it. 

I think the évidence establishes that the damage in the nature of 
demurrage were fairly $80 per day, and I so find, making the total 
amount which petitioners are entitled to recover $800. 

There will be judgment for that sum. 



SKEWIS V. BAKTHELIi. 

(District Court, N. D. lowa, Eastem Division. March 19, 1907.) 

No. 646. 

Bankruptcy— Feaudulent Conveyances — Vacation — Jurisdiotion — Con- 
sent. 

Bankr. Act July 1, 1898, c. 541, § 70e. 30 Stat. 565 [U. S. Comp. St. 1901, 
p. 3452], authorizes the trustée to avoid any transfer by the bankrupt of 
hls property which any créditer of the bankrupt might hâve avoided, and 
providés that the trustée may recover the property so transferred, or its 
value, unless the transférée Is a bona flde holder for value, prior to the 
date of the adjudication. Act Feb. 5, 1903, c. 487, § 16. .S2 Stat. 800 [U. 
S. Comp. St. Supp. 1905, p. 690], amends such section by adding a provision 
that, for the purpose of such recovery, any court of bankruptcy as pre- 
viously defined. and any state court, which would bave had .iurlsdietion if 
bankruptcy had not intervened, shall bave concurrent jurisdiction. HelS 
that, where a suit was brought by the trustée of a bankrupt estate to re- 
cover certain real estate from one to whom the bankrupt had conveyed 
the same In fraud of his creditors more than four months prior to the 
bankruptcy, the court of bnnicruptcy had no jurisdiction of such suit, In 
the absence of the défendant'» consent thereto. 

In Equity. On plea to the jurisdiction of the court. 

The blll allèges that .Tohn W. Barthell, of Lyon county, thls state, was ad- 
judged bankrupt by thls court March 12, 1904, and that eomplaiuant is the 
duly appointed trustée of hls estate ; that on October 31, 1903, the bankrupt 
was tlîe owner in fee of 180 acres of land in Allauiakee county, in thls 
state, and on that date conveyed the same to the défendant, M. J. Barthell, a 
résident of said Allnmalcee county, with intent to hlnder, delay, and defraud 
the creditors of said bankrupt. The prayer is that the conveyance be set 
aside, and that complainant recover said Innd or its value from the défendant 
for the benefit of the bankrupt estate. The défendant appears speclally and 
objects to the jurisdiction of the court, upon the grouuds, in substance, that 
the suit is not one to recover property conveyed by the bankrupt while Insol- 
vent, as a préférence or in fraud of creditors within the four months prior to 
the institution of the bankruptcy proceedings, but is one to avoid a transfer 
of property made by the banltrupt more than four months prior thereto. 
which any credltor of the bankrupt might hâve avoided; and that défendant 
has not eonsented, and does not consent, that the suit may be brought or 
prosecuted against him in thls court, and asks that it be dismissed for want 
of jurisdiction. 

E. C. Roach and C. J. Miller, for complainant. 

Hurd, Lenehan & Kiesel and Stillwell & Stillwell, for défendant. 
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REED, District judg-e (after stating the facts). In argument, the 
suffîciency of the facts alleged in the bill of complaint, as grounds of 
recovery, was challenged by the défendant ; but this goes to the merits, 
and, if the court has jurisdiction of the suit, the bill might be amended 
to cure its alleged defects in this respect. The principal question, there- 
fore, is that of the jurisdiction of this court to entertain the suit with- 
out the consent of the défendant. 

The suit is not brought under section 60b of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3445]), to 
recover a préférence, nor under section 67e (30 Stat. 564 [U. S. Comp. 
St. 1901, p. 3449]), to recover property transferred in fraud of cred- 
itors within the four months next preceding the bankruptcy proceed- 
ings, and, if it can be maintained in this court, it must be under section 
70e (30 Stat. 565 [U. S. Comp. St. 1901, p. 3452] ) of the act as amend- 
ed. Prier to the amendment of February 5, 1903, it seems quite cer- 
tain that the court of bankruptcy would hâve had jurisdiction of a suit 
under section 70e, if at ail, only with the consent of the proposed de- 
fendant. Bardes v. Hawarden Bank. 178 U. S. 524, 20 S<ip. Ct. 1000, 
44 L. Ed. 1175. That case involved a transfer of property made by 
the bankrupt either under section 60b, as a préférence, or under section 
67e, in fraud of creditors, while insolvent and within the four months 
immediately prior to the bankruptcy proceedings, and it was held that 
a suit by the trustée to recover the property, or its value from a third 
party who has possession thereof, claiming it adversely to the bankrupt, 
is a suit at law or in equity, as distinguished from proceedings in 
bankruptcy, and could be prosecuted in a court of bankruptcy only 
with the consent of the proposed défendant. It may be that, wheth- 
er or not a suit by the trustée to recover property transferred under 
section 70e could hâve been maintained prior to the amendment in a 
court of bankruptcy, with the consent of the défendant, was not 
definitely determined in that case ; but, after pointing out that the act 
of 1898 did not confer upon the bankruptcy courts the concurrent 
jurisdiction given to them under the acts of 1841 and 1867, the opinion 
continues : 

"Congress, by tbe second clause of section 23 of the présent bankrupt act 
(23b), appears to tins court to bave clearly manifested its intention that 
controversles, not strictly or properly part of the proceedings In baulïruptey, 
but independent suits brought by the trustées in banliruptcy to assert a title 
to money or property as assets of the banl^nipt, against étrangers to those 
proceedings, should not come within the jurisdiction of the District Courts of 
the United States, 'unless by consent of tlie proposed défendant.' One ob.iect 
in inserting this clause in the act may well hâve been to leave such contro- 
versles to be tried and determined, for the most part, in the local courts of the 
State, to the greater economy and convenience of litigants and witnesses." 

This reasoning is as clearly applicable to suits under section 70e as 
to those under sections 60b, or 67e (Bush v. Elliott, 202 U. S. 477, 26 
Sup. Ct. 668, 50 L. Ed. 1114) ; and yet it may well be said that the 
facts upon which the opinion rests do not call for a décision of any 
question arising under section 70e, and that no such question is deter- 
mined (Bryan v. Bernheimer, 181 U. S. 188-197, 21 Sup. Ct. 557, 45 
L. Ed. 814; York Manufacturing Co. v. Cassell, 201 U. S. 314-353, 
26 Sup. Ct. 481, 50 Iv. Ed. 782). 
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The obvious purpose, then, of the amendment of thèse three sections, 
was to more clearly designate what courts should hâve jurisdiction of 
suits by the trustée arising under them respectively, and the contention 
now is that, since the amendment, the courts of bankruptcy hâve juris- 
diction of such suits arising under section 70e, as well as of tliose 
arising under section 60b, and section 67e, without the consent of the 
proposed défendants. This question was urged upon the Suprême 
Court in Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. 
IJd. 1167; but the bankruptcy court in that case had acquired the cus- 
tody of the property, and its right to détermine controversies in relation 
thereto was sustained upon that ground, and the question was not 
determined. In Gregory v. Atkinson (D. C.) 127 Fed. 183, it is held 
that the courts of bankruptcy bave jurisdiction of a suit by the trustée 
under section 70e, as amended, with the consent of the proposed de- 
fendant, and not otherwise; but in Hurley v. DevHn (D. C.) 149 Fed. 
268, it is held that they hâve jurisdiction without the defendant's con- 
sent. Thèse décisions are in direct conflict, and cannot be reconciled. 
The question does not seem to hâve been considered in any other report- 
ed case, unless it be in Re Grissler, 136 Fed. 754, 69 C. C. A. 406, where 
it seems to be held by the Court of Appeals, Second Circuit, that, with- 
out the defendant's consent, the court of bankruptcy does not hâve ju- 
risdiction of such a suit since the amendment. In Blake v. Nesbet (D. 
C.) 144 Fed. 279, the property was transferred within the four months 
preceding the bankruptcy proceedings. If by what is said of section 
70e, as amended, at page 283 of the opinion, it is intended to hold that 
the court would hâve jurisdiction of the suit without consent of the 
défendant, such holding is not based upon any facts calling for a dé- 
termination of that question. 

By section 13 of the Amendatory Act of February 5, 1903, c. 487, 
32 Stat. 799 [U. S. Comp. St. Supp. 1905, p. 689], section 60b of the 
act of 1898 is amended so as to read as foUows : 

"(b) If a bankrupt shall hâve given a préférence, and the person recelvlng 
It, or to be beneflted thereby, or his agent acting therein, shall hâve had rea- 
sonable cause to believe that It was intended thereby to give a préférence, it 
Bhall be voidable by the trustée, and he may reeover the property or its 
value from such person. And for the purpose of sucJi rccovery, any court of 
hankrttptcy, as Uerewibefore defined and any State court which would hâve 
had jurisdiction if hankruptcy had not intervened, shall hâve concurrent ju- 
risdiction." 

— the words in italics being added by the amendment. 

By section 16 (32 Stat. 800 [U. S. Comp. St. Supp. 1905, p. 690]) 
the same words are added as an amendment to sections 67e, and 70e, 
respectively. Section 8 of the amendatory act (32 Stat. 798 [U. S. 
Comp. St. Supp. 1905, p. 686] ) amends section 23b, and, as that amend- 
ment first passed the House, it adds to that section the following: 
"Except suits for the recovery of property under section sixty, subdivi- 
sion b, section sixty-seven, subdivision e, and section seventy, subdi- 
vision e." When this came before the Senate, it was amended by 
striking out the words "subdivision e, and section seventy," and in- 
serting the word "and" before the words "section sixty-seven," so 
as to noake section 8 of the amendatory act read as follows; 
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"Sec. 8. That subdivision b o£ section twenty-threo of sald act be, and the 
same la bereby, amended so as to i-ead aa foUows : 

"(b) Suits by the trustée sball only be brought or prosecuted in the court» 
wbei-e the banlirupt, wbose estate is being administered by such trustée, might 
bave brought or prosecuted them if proceediugs in bankruptcy had not been 
instituted, unless by consent of the proposed défendant, exeept suits for the 
recovery of property under tection Hxt]/, subdivision 6, and section sixty- 
aeven, subàitnsion e." 

Some further changes were made in other sections, and as so changed 
the amendaient passed the Senate, and thèse changes were agreed 
to by the House, cind as so amended it was finally passed and approved. 
Congressional Record, vol. 36, pt. 1, pp. 1034, 1035, 1036, under date 
of January 21, 1903. Collier on Bankruptcy (oth Ed.) pp. 266-573; 
Brandenburg on Bankruptcy (3d Ed.) p. 369, § 578. 

The omission of section 70e, as amended, from the amendment to 
section 23b, therefore, was not accidentai but was designedly done. 
That the state courts of gênerai jurisdiction may, in proper cases, ex- 
ercise their jurisdiction over a défendant without his consent, is, no 
doubt, true; but the national courts hâve and can exercise only such 
jurisdiction as Congress sees fit to confer upon them, and it does not fol- 
low that, because jtirisdiction of the subject-matter of a suit is confer- 
red upon a court of the United States, concurrent with that of a state 
court, that it may exercise that jurisdiction without the consent of the 
défendant in the suit. This appears from the récent décision of the Su- 
prême Court in Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. 

Ed. , where it is held that a Circuit Court of the United States may 

not take jurisdiction under the présent judiciary act of a suit between 
citizens of différent states, other. than that in which suit is brought, 
without the consent of both parties to the suit, when the jurisdiction is 
founded only upon the fact that the action is between citizens of dif- 
férent States, though jurisdiction of the subject-matter of the suit may 
be complète. If the amendment of section 70e has the effect claimed 
for it, of conferring jurisdiction upon the bankruptcy courts of suits 
by the trustée under that section without Vhe consent of the défendant, 
tlie same effect should be given to sections 60b and 67e, as amended, 
for the amendment of each is identical with that of section 70e, and the 
purpose obviously the same, and the amendment of section 23b was 
wholly unnecessary and is without effect ; but after conferring upon the 
courts of bankruptcy jurisdiction, concurrent with that of the specifîed 
state courts, of the subject-matter of suits arising under sections 60b, 
67e, and 70e, the amendment of 23b is apparent, and its plain purpose 
is to déclare that suits arising under sections 60b and 67e may be 
brought by the trustée in the courts of bankruptcy, without the consent 
of the proposed défendants, while those arising under section 70e may 
be there prosecuted, only with the consent of the défendants. As so 
construed, each of thèse amendments is given the effect manifestly in- 
tended by the plain language thereof. 

The conclusion, therefore, is that the bankruptcy courts hâve juris- 
diction of suits by the trustée to recover property under section 70e, 
as amended, with the consent of the proposed défendant, and not other- 
wise ; and, as the défendant in this suit has not so consented, the 
suit must be dismissed, without préjudice, and at complainant's costs. 

It is so ordered.. 



538 152 FEDERAL REPORTER. 

In re FULLER & BENNETT. 
(District Court, S. D. West Virginia. March 5, 1907.) 

1. BaNKBTJPTCY— PREFERENCES— WAGES OF EMPLOYÉS— AsSIONMENT. 

One to whom wage claims of employés of bankrupt are assignée! before 
commencement of the banki-uptey proceedings is, in respect thereto, en- 
titled to the benefit of Banla-. Act .Tuly 1, ]8£>8, c. 541, § 041» (4), 30 Stat. 
563 [U. S. Comp. St. 1901, p. 3448], giviiig préférence to worlcmeu, clerlts, 
aiid servants for wages earned witliln three moutlis before commence- 
ment of the banlvruptcy proceedings. 

2. SaME— NOVATION. 

Wliere one to whom wage claims of employés of bankrupts are assigned 
exchanges them with the baulirupts for tUeir note and duebill, there is a 
novation of the wage claims, extinguisbing the jn-eference given by 
Bankr. Act July 1, 1898, c. 541, § &4b (4), 30 Stat. 563 [U. S. Comp. St. 
1901, p. 3448], to claims for wages. 

In Bankruptcy. 

Payne & Payne, for Charleston Hardware Co. 
C. W. Dillon, for W. B. Blake. 

DAYTON, District Judge (sitting speciallv). This cause cornes be- 
fore me upon the pétition of the Charleston Hardware Company to re- 
view the action of the référée in allowing a claim of W. B. Blake to 
hâve préférence as an alleged "labor" one. The facts are substantially 
as follows: Blake filed before the référée his proof of claim for 
$1,335.23, and the référée ascertained $1,396.25 to hâve priority over 
other debts as a "labor" one. This $1,396.35 consisted of a note ex- 
ecuted by the bankrupt firm to Blake, May 33, 1906, for $700, a duebill 
executed by the firm, June 5, 1906, to Blake for $357.95, and some 
33 other duebills and "labor scrip checks" issued by the bankrupt firm 
to varions laborers in their employ for wages, and by them assigned to 
said Blake. It is substantially agreed that said note for $700 and the 
duebill for $357.95 were executed to Blake for thèse "labor scrip 
checks" issued by the firm to its workmen and purchased by him be- 
fore the institution of the bankruptcy proceeding. Thèse "checks" 
were substantially cards, marked "not transférable," issued to thèse 
laborers for wages, and declaring on their face that they were good 
for specified amounts at the commissary of Fuller & Bennett. The 
petitioner, a créditer of said bankrupt firm, insists that the référée 
erred in allowing préférence to Blake for the amount of thèse notes 
and assigned duebills and labor checks. The référée based his action 
upon the ruling in Re Harmon (D. C.) 138 Fed. 170, a décision by 
Keller, J., of this district, dated November 31, 1903, confirming the 
finding of this same référée, wherein it was held under the bankrupt 
act (Act July 1, 1898, c. 541, § 64b (4), 30 Stat. 563 [U. S. Comp. St. 
1901, p. 3448]), giving préférence to workmen, clerks, and servants 
for wages earned within three months before commencement of bank- 
ruptcy proceedings, not to exceed $300 to each claimant, the fact that 
a large number of laborers holding claims for labor performed for 
the bankrupt assigned such claims to two of their number, who were 
also laborers, and who held claims of their own, in order to save 
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costs in prosecuting suits against the bankrupt to recover such wages, 
the assignées agreeing to account to tlieir assignera for the amounts 
due each when collected, did not deprive tlie claims so assigned of their 
riglit to priority. 

As to the broad proposition of whether an assignée, before bank- 
ruptcy proceeding commenced, of a labor claim, is entitlcd to the 
préférence provided his assigner as such laborer, decided conflict of 
authority has arisen. Under a similar provision of the act of 1867, 
Act March 2, 1867, c. 176, 14 Stat. 517, in Re Harthorn, Fed. Cas. 
No. 6,102, a father was held entitled to préférence for wages due his 
minor son. 

In Re Erie Rolhng Mil! Company (D. C.) 1 Fed. 585, the company 
had issued orders to its employés for wages, in form following: 
"No. 573. "Erie, Pa., October 12, 1875. 

"Pay to Mr. J. IlefEuer, or bearer, five dollars in goods and eb;ii'g<> to 
"$5.00 Erie Koiliiig Co." 

Thèse orders had been taken by merchants from such laborers, and 
préférence was claimed, but it was held they were not entitled thereto. 

In Re Brown, Fed. Cas. No. 1,974, a claim for a balance of laborers' 
wages in the hands of one who had advanced a part before bankruptcy 
of the employer, and who had taken an assignment of such ciaims as se- 
curity, with the understanding that he was to collect the whole amount 
and repay himself, was held to hâve préférence. 

Under our act of 1898 (section 64b) in Re Westlund (D. C.) 99 Fed. 
399, it is expressly held that an assignée, under assignment made before 
bankruptcy proceeding commenced, of such labor claim, is not en- 
titled to priority. The language of Lochren, J., in this last case very 
clearly présents one view of the question. He says : 

"No right to priority arises or exists until the proceeding In bankruptcy is 
instituted, and tlien the wages assigned are not "due to workmen, clerks or 
servants,' but to their assignées, and are outside the language of this claua«." 

In Re Campbell (D. C.) 102 Fed. 686, the laborers' claims were 
assigned after commencement of bankruptcy proceeding, and the case 
on this ground is distinguished from In re Westlund, supra, and the 
priority allowed. 

In Re North Carolina Car Co. (D. C.) 137 Fed. 178, Furnell, J., 
one of the judges of this circuit, in discussing this question, says : 

"To give a elaim priority under this section, it must be due the wage-earner. 
Should such wage-earner prove his claim and estabiish his iiriority, he could 
then assign the claim, and the assignée would be subrogated to flils prioritj-. 
But if assigned before being thus proved, the assignée would acquire uo more 
right to priority than the assignée of auy other unsecured debt." 

The only Circuit Court of Appeals case I hâve found that touches 
the question is that of Browder & Co. v. Hill, 69 C. C. A. 499, 136 Fed. 
821 (Sixth Circuit), where it was held : 

"A bankrupt corporation gave to its employés orders on claimants for 
goods; and charged the same against the current wages of tbe men. Claim- 
ants filled such orders and charged the amount to the corporation, wbicli paid 
the same from time to time, either in cash, or by note or crédits on its books. 
Under the statute (of Tennessee) the employés were entitled to laborers' liens 
on the property of the corporation for wages earned within three months prior 
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to the baukruptcy. Held, that no right of subrogation to such liens arose in 
favor of claimants from sueli transactions, uor to tlie prioritj' given labop 
daims by tlie baulirniitcy act, and tiiat svwii subrogation would not be ac- 
corded tliem where it appeared tbat, if it were, tbe estate would not be suffi- 
eient to pay tlie preferred claims in full." 

It is to be noted, however, in this case, that the orders were given 
directly to claimants, as merchants, by the bankrupt, in favor of the 
laborers, and the finding is that they constituted not assignaient, but 
payment, of their wages ; therefore it is not in point hère, except so far 
as its gênerai resuit may tend to réfute the position, taken in Re Har- 
mon, that the status of a claim "dépends upon the nature of the claim, 
and not upon who proves it in the bankruptcy proceeding." 

Thus it will be seen that two judges of this circuit, Judges Keller 
and Purnell, hâve decided this question directly opposite to each other, 
and that a decided conflict upon the question exists among the outside 
authorities. Under such circumstances, it becomes decidedly embar- 
rassing for me to détermine the matter, and in doing so I earnestly sug- 
gest that final appeal be made to the Circuit Court of Aopeals of this 
circuit, so that we may hâve an authoritative ruling in regard to it. 

That section 64b of the bankrupt act was designed to protect the 
wage-eamer, dépendent for his living upon his daily wage, cannot be 
questioned. That it gave a preferential lien for the wages earned three 
months prior to bankruptcy proceeding, without requiring notice, by 
recordation or otherwise, of such lien, is also true. Common expé- 
rience tells us that laboringmen, owing to their financial exigencies, 
constantly find it necessary in some way to forestall the securing the 
benefit of their wages prior to the time fixed for them to become due 
and payable by their employers. Thus, nothing is more common than 
for them to secure a certificate of some kind or form, showing that 
they hâve earned or are entitled to a sum for such wages, which they 
can assign to another and thereby secure money or supplies necessary 
for their immédiate needs. To say that a person cannot take an assign- 
ment of such wages without losing the lien which the laborer by law 
clearly bas, would in very many cases militate against the interests of 
the laborer and. not in his favor. It would in many cases cause him to 
sell such demands at ruinons discounts. Certainly this was exactlv the 
opposite of théhumane purpose of the statute. To say that he may, 
after proving his claim for wages in the bankruptcy proceeding, which 
necessarily causes delay, assign it and préserve the lien to the assigner, 
but cannot do so before such proof in bankruptcy or before bankruptcy 
proceeding cômmenced against his employer, seems to me to be a nar- 
row and technical construction, nor warranted. Suppose his claim be 
wholly undisputed and admitted ; what possible reason is there wdiy he 
should be required to either starve or suffer, awaiting the law's delays, 
before realizing, by assignaient, upon it? Both before and after proof 
in bankruptcy, it is the claim for the same labor performed, and sup- 
ported by the same eqnities, and in either case lie bas derived the same 
relief from the assignnient. It therefore seems to me that one who 
takes by assignment from a wage-earner such claim, who bas in this 
way aided and relieved the wage-earner in realizing without delay the 
means required by his necessities, ought not to be in a sensé discrimi- 
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nated against and punished for so doing. Therefore it seems to me 
that the assignée of such labor claim who présents it as such, in its 
original form and subject to its original equities, should be held to take 
by such assignment ail the rights ot the assigner, including the right to 
préférence given by this section 64b. 

ikit this, it seems to me, should always be subject to this important 
condition and limitation : That, after having so acquired by assignment, 
he must not novate the debt nor mcrge it with other debts, or take from 
the debtor new obligations and securities therefor wholly due and pay- 
able to himself. It is not to be forgotten that the liens of this kind are 
not recorded, and the outside creditors can obtain no notice of them in 
that way. When presented in their original form, either by the wage- 
earner or by his assignée, it is easy enough for other creditors to ascer- 
tain whether the claim is just and cornes within the limits of the stat- 
ute ; but on the other hand, suppose one takes by assignment from say 
50 or 100 différent laborers their several claims and merges them to- 
gether and secures from the employer a new obligation for the total 
amounts, made to himself, does he not novate the debt ? Is it not clear 
that he intends by such act to release the several wage-earners of ail 
right to recourse upon them in case he does not collect? Does he not 
clearly, by such act, deprive such wage-earners of the common-law and 
statutory right of assignors to require him to sue and collect? Does 
lie not thereby substitute a new and single contract for the many old 
ones, wholly under his own control? Does he not extinguish the nu- 
mcrous old obligations? Does he not, in short, by such act, clearly 
show his purpose to be to take the employer as his personal debtor and 
hold him alone responsible ? I think so. 

A novation is the substitution of a new obligation for an old one, 
wliich is thereby extinguished. The requisites of a novation are a val- 
id prior obligation to be displaced, consent of allparties to the substitu- 
tion, a sufifîcient considération, the extinction of the old obligation, and 
the création of a valid new one. The substitution may be in the debt or 
contract, in the debtor or in the créditer. 4 Current Law, 838. Under 
the law, when Blake took from FuUer & Bennett the note for $700, was 
not a complète novation consummated under this définition? In the 
first place, not only was there a substitution of a new obligation for an 
old one, which was thereby extinguished, but stronger still, a single 
new obligation was substituted for many old ones, the number of whirh 
and with whom made we do not know, and it is doubtful if it could be 
ascertained. It was with the consent of parties, it was based upon 
sufficient considération, it substituted a new créditer, Blake, for many 
old ones in the persons of the wage-earners, and it extinguished the old 
obligations, which are not attempted to be relied on, and, so far as the 
record discloses, may not be in existence. In Clough v. Giles, 64 N. H. 
73, 5 Atl. 835, it has been expressly held that when the accepter of an 
assignment of future wages informs the assignée, after the wages are 
earned and due, that he will pay them to him, the assignment is com- 
pleted, and there is a novation of parties and debt. The case hère is 
much stronger. Fuller & Bennett not only accepted the assignment 
of thèse wage claims after due and verbally promised to pay, but actual- 
ly executed their written obligation therefor to the assignée person- 
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ally. In Morriss v. Harvey, 75 Va: 72(), it is held, where the transac- 
tion amounts to a novation of the debt by a mère exchange of securi- 
ties, the new contract, accepted in satisfaction of the old, becomes an 
accord executed, and discharges the original cause of action, whether 
the new contract is ever performed or not. 

Many additional authorities could be cited and the discussion extend- 
ed, but I hâve made clear, I think, the grounds upon which I hold in 
this case : 

First. That for the 23 duebills and "labor scrip checks" presented 
and proved, in their original forms, by Blake, as assignée of the several 
wage-workers to whom they were executed and issued by the bank- 
rupt firm, FuUer & Bennett, he is entitled, as assignée, to the préférence 
provided for in section 64b of the bankruptcy act, and Référée Mathews 
did not err in so holding. 

Second.' That the exécution of the note for $700 and the duebill for 
$357.95 by Fuller & Bennett to said Blake for numerous labor scrip 
checks and duebills issued to wage-workers in the employ of said iirm, 
and assigned to said Blake, operated as a complète novation of the 
original contracts to said wage-workers, and such novation entirely ex- 
tinquished the préférence held by the original claims under said section 
64b, and that therefore said Référée Mathews erred in holding said $700 
note and said $357.95 duebill as having such préférence, instead of be- 
îng simply unsecured debts. 



TJNITED STATES T. SMITH. 

(District Court, W. D. Kentucky. March 20, 1907.) 

Banks—Misapplication of Funds by National Bank Officer— Statute 
oonstrued. 

In l^ev. St. § 5209 [U. S. Comp. St. 1001, p. 3497], which makes It a 
crhninal offense for any offlcer or agent of a national bank to embezzle, 
abstract, or willfully misapply "any of the moneys, funds, or crédits of 
the association," tlie woi'd "moneys" refers to the currency or clrculating 
médium of the country, tiie word "funds" refers to government, stnto, 
county, municipal, or other bonds, and to other forms of obligations and 
securities In which investments may be made, and the word "crédits" re- 
fers to notes and bills payable to the bank, and to other forms of direct 
promises to pay money to it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Banks and Bank- 
ing, § 964.3 

SAME— SUFFICTENCT OF INDIOTMENT— DEROEIPTION OF OFFENSE. 

An indictment under Rev. St. § 5209 [U. S. Oomp. St. 1901, p. 3497]. 
charging that défendant, as président of a national bank, willfully mis- 
applied a certain sum of the "funds and crédits" of the bank by discouot- 
ing the note of a person known to be insolvent, the proceeds of which were 
divided between such person and défendant, is insufficient in its descrip- 
tion of the offense, where it does not use the word "moneys," nor in any 
way describe the funds or crédits charged to hâve been so misapplied. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 6, Banks and Bank- 
ing, § 673.] 

Same— Dtjplicity. 

An indictment under Rev. St. I 5209 [U. S. Comp. St. 1901, p. 3497], is 
bad, both for duplicity and for insufficient description of the offense. 
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where !t charges the embezzlement, as well as tlie misapplicntiou, of tlie 
"funds and crédits" of a national banlc by défendant as président, without 
Betting forth any particular description of either, and witliout any separate 
statement as to the amount, either o£ "funds" or of "crédits," so ein- 
bezzled or misapplied. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 6, Banks and Bank- 
ing, § 973.] 

4. Same. 

An indictment under Rey. St. § 5209 [TJ. S. Comp. St. 1901, p. P.4971. 
charging an officer of a national baiik with the willful inisapplication of 
Its "nioney, fuuds, and crédits," inust contain a particular description 
of the funds and of the crédits charged to bave been so misai>))lipd, n-nd 
show how niuch there was of nioney aud of funds and of crédits separately. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 6, Banks and Bank- 
ing, § 973.] 

5. Same. 

An indictment under Eev. St. § 5209 [U. S. Comp. St. 1901, p. 3497], 
charging the défendant, as président and director, with having willfully 
misapplied certain crédits of tlie bank, "by procuring the authority of the 
board of directors * * * to an acceptance of an assignment" of an in- 
terest in a partnership in satisfaction of an indebtedness due the bank. 
and ehai-ging the amount of such indebtedness to the account of stocks 
and bouda, knowing tliat the assigner had in fact no interest in such part- 
nership, does not state an offense under the statute, since what was donc 
appears to hâve been by authority of the board of directors, and the facts 
set out do not show a misapplication of crédits by défendant, nor is it 
averred that such misapplication was made to iiis own use, beneflt, or 
gain, nor to that of any person other than the bank. 

On Demurrer to Indictment. 

George Du Relie, U. S. Atty. 
Wm. M. Smith, for défendant. 

EVANS, District Judge. Section 5209 of the Revised Statutes of 
the United States [U. S. Comp. St. 1901, p. 3497] is as follows: 

"Bvery président, director, cashier, teller, clerk, or agent of any association, 
who embezzles, abstracts, or willfully misapplies any of the moneys, funds, 
or crédits of the association ; or who, without authority frora the directors, is- 
sues or puts in circulation any of the notes of the association ; or who, with- 
out such authority, issues or puts forth any cei'tiflcate of deposit, draws any 
order or bill of exchange, makes any acceptance, assigns any note, bond, 
draf t, bill of exchange, mortgage, judgment, or decree ; or who makes any 
false entry in any book, report, or statement of the association, with intent, 
in either case, to injure or defraud the association or any other company, body 
politic or corporate, or any individual person, or to deceive any officer of the 
association, or any agent appointée! to examine the affairs of any such asso- 
ciation ; andevery person who with like intent aids or abets any ofticer, clerk, 
or agent in any violation of this section, shall be deemed guilty of a misde- 
meanor, and shall be imprisoned not less than flve years nor more than ten." 

The indictment in this case is based on the provisions of this section, 
and embraces eleven counts. The défendant has demurred to each 
of them. The first six counts cover that many false entries charged 
to hâve been made or caused to hâve been made by the défendant 
on the books of the Western National Bank of Louisville, while he 
was employed as its président, each with the intent to injure or de- 
fraud the bank or certain of its customers, and with the further 
intent to deceive its officers and any agent appointed to examine its 
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affairs. A careful examinàtion of thèse counts leaves no doubt iipon 
the mind of the court that eacli of them is sufficient, and the demvirrer 
to them will be overruled. United States v. Britton, 107 U. S. 662, 
2 Sup. et. 512, 27 h. Ed. 520. 

The remaining five counts, however, require us to ascertain, if 
possible, the proper signification of the words "moneys, funds and 
crédits" used in the statute, and this, in some respects, is not without 
difficulty. The word "money" is doubtless équivalent to "currency," 
and its meaning is apparent. But Congrcss could not hâve intended 
that the word "funds" or the word "crédits" should be construed to 
méan the same thing as the word "money," or its équivalent, "cur- 
rency," or that the word "funds" should be regarded as synonymous 
with the word "crédits." The three words do not mean, and evidently 
were not expected to be construed as meaning, the same thing, as 
mare tautology was not designed. As used in the financial world, 
and, indeed, in ordinary affairs, the word "funds" means something 
less flexible than "currency." When we speak of funding an in- 
debtedness, we understand that it is to be put into a more permanent 
form. In England "the funds" are considered to be the government's 
bonded indebtedness, and not its mère currency or money; and so it 
is also in the United States. At any rate, a careful considération 
induces the court to agrée with Judge Priest, in his opinion in the 
case of United States v. Grève (D. C.) 65 Fed. 489, that the word 
"funds" has a différent meaning from the word "moneys" as used in 
the statute. In the opinion of the court the word refers to forms 
of somewhat permanent indebtedness and to a class of securities in 
which permanent investments are likely to be made. 

The remaining word, "crédits," refers to something nearer to the 
bank's daily business transactions, and should be given a différent 
meaning from that of either of its associate words. We hâve not 
found in any of the dictionaries or encyclopedias to which we hâve 
access the word "crédits" in the plural form as used in the statute, 
nor hâve we found anywhere any précise définition of it as used in 
section 5809 ; but in many cases noted under the word in 2 Words 
and Phrases, p. 1728 et seq., we find it construed as used in the revenue 
laws of the states, and those cases bave been instructive. Certainly, 
as used in section 5209, it does not mean something which is merely 
the opposite of the word "débit," commonly used in bookkeeping. 
But, without further enlarging upon the reasons for doing so, the 
court has reached the conclusion that the word "crédits," used in 
the statute, means debts' due the bank or promises to it to pay money, 
namely, such as its notes and bills receivable, as distinguished from 
more permanent investment securities, like government or other bonds, 
not payable to the bank, and not evidencing an indebtedness created 
by its loans to customers. Stated shortly, the court is of opinion that 
the word "money" refers to the currency or circulating médium of 
the country; that the word "funds" refers to government, state, 
county, municipal, or other bonds, and to other forms of obligations 
and securities in which investments may be made ; and that the word 
"crédits" refers to notes and bills payable to the bank, and to other 
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forms of direct promises to pay money to it. Tliis section, in respect 
to the clause forbidding willful misapplications, was under considéra- 
tion in the case of United States v. Britton, 107 U. S. 609, 2 Sup. Ct. 
512, 27 h- Ed. 520; but the court did not tliere consider nor détermine 
tlie meaning of tire woids "funds and crédits" of tire bank. 

If the conclusions stated approximate accuracy, we are prepared 
to détermine the questions arising upon the demurrer to eaclr of the 
remaining counts in the indictment. 

Tlie sevcnth count charges that the défendant willfully misapplied 
$2,930.60 of the "funds and crédits" of the banlc with the various 
intents denounced by tlie statute. It is charged that this was donc by 
the défendant, while acting as président of the banlc, by discounting 
the note of one Toof for $3,000, the net proceeds of which Toof, 
who alone gave the note and who was at the time known by the de- 
fendant to be insolvent, divided between himself and the défendant. 
The word "money" is not mentioned in this count, and there is no 
description either of the "funds" or of the "crédits" so charged to 
hâve been misapplied. If the word "money" alone had been used, 
it is difficult to see how there could hâve been any difficulty about 
the question; but that word was not used at ail, and if the court has 
correctly ascertained or approximated the proper meaning and sig- 
nification of the words "funds" and "crédits," then there should hâve 
been such a particular description of the "funds" and of the "crédits" 
as would hâve enabled the accused to prépare his défense, and so that 
the judgment hère would bar another prosecution. This resuit is 
manifest from the cases of United States v. Hess, 124 U. S. 483, 8 
Sup. Ct. 571, 31 L. Ed. 516, Evans v. United States, 153 U. S. 586, 
14 Sup. Ct. 934, 38 U. Ed. 830, and Keck v. United States, 172 U. 
S. 436, 19 Sup. Ct. 254, 43 U. Ed. 505, and cases cited. In Batchelor 
v. United States, 156 U. S., at page 429, 15 Sup. Ct., at page 447, 39 
L. Ed. 478, the court said: 

"By the settled rules of criminal pleadinf?, and by the previoiis décisions of 
this court, the words 'willfully misapplies,' having no settled techniciil mean- 
ing (such as the word 'embezzle* has in the statutes, or the words 'steal, take, 
and carry away' hâve at common )aw), do not of themselves fully and clearly 
set forth every élément necessary to constitute tlie oftenso inteuded to be pun- 
ished; but they must be supplementod by further averments, showing how 
the misapplieation was made and that it was an iinlawful one. Withoui: such 
averments there is no sufilclent description of the exact offense with which 
the détendant is charged, so as to enable him to défend himself against it, or 
to plead an acquittai or conviction in bar of a future prosecution for t!i(> 
same cause." United States v. Britton, 107 U. S. fl-'iô. (iOI , (KiO, 2 Kup. Ct. 51 2, 
27 L. Ed. 520; United States v. Northway, 120 U. S. 327. n32, S34. 7 Sup. Ct. 
580, 30 L. Ed. 664 ; Evans v. United States, 153 U. S. 584, 587, 588, 14 Sup. 
et 934, 38 L. Ed. 830. 

The same considérations must contre! in disposing of the demurrer 
to the eighth count of the indictment. 

The ninth count is open to similar objections, with the additional 

one of duplicity, as this count charges the embezzlement, as well as the 

willful misapplieation, of the "funds and crédits" of the bank, without 

setting forth any particular description of either, and without any 

152 P.— 35 
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separate statement as to the amount eithei- of the "funds" or of the 
"crédits" which had thus been embezzled or misapplied. 

The tenth count is equally, if not more, faulty, inasmuch as it 
charges the wihful misapphcation of "money, funds, and crédits," 
without any particular description either of the funds or of the crédits 
alleged to hâve been misappHed, and without showing how much there 
was of money and of funds and of crédits separately. 

The eleventh count cliarges that tlie défendant, vvhile employed 
and acting as the président and as director of the bank — 

"did of the crédits of sald association, then intrusted to liis oustody and under 
his control as said président and director, iinlawfnlly, lîiiowiugly, aud will- 
fully misapply tlie sum of $30,000, tlien a part of tlie iudebtedness of Editai- 
D. Martin, M. T. Martin, and K. L. Martin, and standing as a charge against 
said Edgar D. Martin, M. T. Martin, and E. E. Martin upon the lioolvs of said 
association, and said W. B. Smith did misapiily said snni of $30,000 by procur- 
ing authority of the hoard of direetors of said association to the aeceptance of 
an assignment of Edgar D. Martin to said W. B. Smith of his (said Edgar D. 
Martin's) right, title, and interest in and to the tirni of Kahn, Martin & C-o., 
of Liouisville, Ky., as an asset of the full value of it;;!0,000, and by cliarging said 
sum of $30,(X)0 to tlie account of stociss aud hoiuis, which said assignment 
was then and thcre falsely dated May 2, 1005, and w-as of the ténor follow- 
ing, to wit: 

" 'May 2, 1905. 

" 'In considération of $,30,000 this day paid to me by W. B. Smith, I here- 
with sell, ■ assign, transfer, aud set over to said W. B. Smith ail uiy right, 
title, and interest in and to the firm of Kahn, Martin & Go. of Louisville, Ky. 
Thls Company is now in process of incorporation, and the above interest is 
represented in tlie name of E. T). Martin, but as soon as the stock is deliv- 
ered to E. D. îlartin same is to be delivercd to said W. B. Smith, having 
been paid for by him in full. In testimony whereof, wituess my signature 
this May second, 1905. P^dgar D. Martin. 

" 'Attest : T. E. Shiunick.' 

"Whereas, in faet and in truth the said Edgar D. Martin then had no right, 
title, or interest in or to the firm of Kahn, Martin & Co., or in or to any of 
the assets or property of said firm, as he (the said W. B. Snuth) then very 
well knew. 

"And so the grand jurors aforesaid, upon their oaths aforesaid, présent that 
the said W. B. Smith unlawfuUy, willfully, and knowingly did fraudulently 
misapply $30,000 of the crédits of said association, with the iuteut upon the 
part of said W. B. Smith to Injure and defraud said association." 

Under the rule laid down in Batchelor v. United States, supra, this 
count must be held to be insufficient, unless the alleged acts of the de- 
fendant amount to a willful misapphcation of $30,000 of the indebted- 
ness of the three Martins, within the meaning of the statute. The 
mère conclusion of the pleader that the défendant misapplied the 
crédits of the bank is not sufïicient. The willful misapplication must 
appear from acts alleged to hâve been donc. No such acts are 
charged, unless by récital somewhat in the language of the statute. 
On the contràry, it appears that the application of the crédit or in- 
debtedness was made by authority of the board of direetors, and con- 
sisted of using it to obtain the transfer from Edgar D. Martin. The 
<'fi30,000 was then charged to the account of stocks and bonds, but 
whether by order of the direetors does not clearly appear. But no act 
of misapplication, or of any application whatever, is shown of the 
iudebtedness of the Martins, except to obtain the transfer from Edgar 
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D. Martin. The transfer itself does not show it to hâve been that crédit 
or indebtedness which was applied by the défendant to the payment o£ 
the considération for the transfer copied into the count, tliough for this 
occasion the fair inference may be that it was. But, if so, the défend- 
ant was carrying' into effect the order of the directors. We need not, 
on this hearing, consider whether there was any false entry on the 
account of stocks and bonds, nor whether the défendant had intentional- 
ly imposed upon and deceived the board of directors, because neither 
of those things is charged. And, however tliose matters may be, this 
count in the indictment does not show any act of willful misapplication 
of the "crédits" of the bank, assuming that the book indebtedness 
of the three Martins was such. What was donc by the défendant in 
applying that indebtedness to obtain the transfer, instead of being 
wrongful, appears to bave been donc by the authority of the board of 
, directors ; and, in the absence of any further showing, that fact, per 
se, négatives any idea of intent to injure ordefraud the bank, which 
is also an essential élément of tlie offense charged. 

But even stronger reasons apply. In the Britton Case it was said 
(107 U. S. 669, 2 Sup. Ct. 517, 27 L. Ed. o20) that: 

"The words 'willfully misapplied' are, so far as we know, iiew In stntutes 
creating offenses, and they are not used in describing any offense at conimon 
law. They hâve no settled technical meaning, like the word 'embe/.zled' as 
used In the statutes, or the words 'steal, take, and carry away,' as used at 
common law. They do not, therefore, of theniselves fully and clearly set 
forth every élément of the offense (>liafsi;ed. It woiild not be sufficicnt siniply 
to aver that the défendant 'willfully misapplied' the funds of the association. 
This is well settled by the authorities we hâve already cited. There uuist be 
averments to show how the application was made and that it was an unlaw- 
ful one." 

In Evans v. United States, 153 U. S. 587, 14 Sup. Ct. 934, 38 L. 
Ed. 830, it was stated that : 

"The section in question in this case was before this court in TJnited States 
y. Britton, 107 U. S. 055, 6G9, 2 Sup. Ct. 517, 522, 27 L. Ed. 520, in which th(! 
willful misapplication made an offense by this statute was deflned to be 'a 
misapplication for the use, benefit, or gain of the party charged or of soni;' 
c-ompany or person other than the association,' and that to eonstitute sucii 
an offense there must be a conversion to the use of the offender, or of soiue 
one else, of the moneys or funds of the association by the party charged." 

Tested by thèse rules, and especially the last, this count in the in- 
dictment must be regarded as wholly insufificient, inasmuch as it is 
nowhere averred that the défendant misappUed the crédits of the jjank 
to his own use, benefit, or gain, nor to that of any person other than 
the bank. 

It results that the demurrer must be sustained to the seventh, eiglitli, 
ninth, tenth, and eleventh counts in the indictment, and overruled as to 
the first, second, third, fourth, fîfth, and sixth counts thereof. 
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THE SCOW NO. 9. 

THE MINOT I. WILCOX. 

(District Court, D. Massacliusetts. Mareh 20, 1907.) 

Nos. 1,820, 1,821. 

1. Navigabij: Watees— Depositing Refuse in— LiABir.iTT op Vessel. 

Act March 3, 1899, c. 425, §§ 13, 16, 30 Stat. 1152. 1103 [D. S. Comp. St. 
1901, pp. 3542, 8544], proliibiting tlie deposit of refuse inatter in any navi- 
gable water of tJae United States, and nialving auy vessel used in such il- 
légal act liable for the peeuniary penalties imposed tlierefor, are witliin 
the constitutional powers of Congress, and to render a vessel subject to 
such i)enalties it is not essential that some person or corporation should 
hâve previously been convicted thereunder. 

2. Same. 

Where the owners of a dumping scow placed a man In sole charge with 
power to dump her load, and be becoming unuecessarily alarmed at the 
roughness of the sea while being towed to the dumping grounds diimpèd 
a part of 'lier load into the waters of a harbor in violation of Act Mardi 3, 
1899, c. 425, § 13, 30 Stat. 1152 [U. S. Comp. St. 1901, p. 3542], the scow 
Is subject to the penalty imposed by section 10 of the act, although the ac- 
tion of the seowman was contrary to the orders of the owner ; but the 
towiiig tug, although the projierty of the same owner, where the master 
had no reason to auticipate the violation of the statute, caiinot be said to 
hâve been "used or employed" in such violation, aud is not subject to the 
penalty therefor. 

In Admiralty. 

William H. Garland, Asst. U. S. Atty. 
Carver & Blodgett, for claimants, 

DODGE, District Judge. The two vessels proceeded against by 
way of libel in thèse cases belonged to the same owners, who were 
engaged in dredging opérations in Boston Harbor under contract 
with the United States. On November 1, 190G, the tug was engaged 
in towing the scow, which had on board a load consisting of refuse 
material brought up from the bottom in the course of the dredging 
work, toward a place outside the harbor where it is contended that 
dumping had been duly permitted by the War Department, according 
to Act March 3, 1899, c. 435, § 13, 30 Stat. 1153 [U. S. Comp. St. 
1901/ p. 3543]. A part of the scow's load was dumped before the 
intended destination was reached, within the harbor, at a place where 
dumping had never been permitted, and where it was unlawful un- 
der the act referred to. This happened while the scow was being 
towed by the tug. The above facts are not disputed, and the gov- 
ernment contends that by reason of them, both vessels, the tug as well 
as the scow, hâve become liable for the peeuniary penalties established 
by section 16 of the act, because both bave been "used or employed 
in violating" the provisions of section 13 against discharging such 
material into navigable water of the United States. 

The owners of the tug and scow bave appeared as claimants in 
each case and bave excepted to eacli libel, alleging as reasons wh}^ 
the proceedings cannot be maintained that a vessel can be held liable 
under the act only when some person or corporation bas first been 
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convicted of a violation of its provisions, whereas in neîther of thèse 
suits does the government allège any sucli previous conviction; also 
that the act itself is one which Congress had no power to pass, and 
which in varions respects specified violâtes the provisions of the Con- 
stitution, or of the fourth, fifth, and sixth amendments thereof. I find 
it impossible in view of the décision of the Court of Appeals for 
this circuit in New England Dredging Co. v. United States, 144 Fed. 
932, 75 C. C. A. 572, to sustain the construction of the statute for 
which the claimants contend, or to allow any weight to the constitu- 
tional objections which they raise. AU the exceptions were over- 
ruled, as were also motions filed by the claimants for jury trial. The 
proceedings against vessels for which the statute provides are pro- 
ceedings in admiralty, and they are to be conducted in ail respects as 
other proceedings in admiralty are conducted. Upon answers to the 
libels filed by the claimants without waiving their exceptions, there 
has now been a hearing before the court. 

The évidence at the trial showed that the scow had one man only 
on board, and that the discharge of part of her load which is com- 
plained of was by his voluntary act, without orders from the owners 
or from the captain of the tugboat, and contrary to gênerai instruc- 
tions given him not tci discharge without orders. In thèse respects 
the case is like New England Dredging Co. v. United States above 
referred to. In that case there was no évidence as to the motive for 
the scowman's act. In this case the évidence tended to show his 
motive to hâve been an appréhension that the scow would sink under 
him unless relieved of part of her load. 

The scow had six pockets arranged for the carriage and dumping 
of mud. Her capacity when ail were fully loaded was 747 cubic yards. 
She had on board at the time 517 yards in ail. One of her pockets 
(No, 2) was empty. Ail the others were partly loaded, though none 
of them was loaded to its fuU capacity. She had been thus loaded 
on October 30th, and left at her mooring in the upper harbor to wait 
for the tug to take her to the dumping ground. The wind on October 
31st was strong northeast, and it was too rough to go ont. During 
the following night the direction of the wind changed to north and 
northwest and it lessened in force. About 4 o'clock in the morning 
of November Ist the tugboat went to the mooring, took the scow in 
tow, and started for the dumping ground, after putting the scow- 
man on board her. Within the harbor, where the mooring was, 
there was no rough water, and in the judgment of the captain of the 
tug it was suitable to "go down to the outside to see whether it was 
too rough or not" to proceed further. The scow had been previously 
used in transporting dredged mud to the dumping ground, and had 
always been found, so far as appeared, a proper and sufficient vessel 
for the purpose. As she had been loaded on this occasion, she was 
higher out of water by a foot or more than she would hâve been 
with a full load. At a point a little inside No, 4 buoy, in what is 
known as the slough in Ram Hcad Channel, heavy seas were for 
the first time encountered, so heavy as to convince the captain of the 
tugboat that it would be too rough further out for the scow and for 
the tugboat as well. He therefore turned the tugboat around, in 
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tending to take the scow back to the mooring. While the scow was 
turning and was in the trough of the sea several waves washed over 
her deck, the scowman became frightened, and in the fear that she 
would go under and he would be drowned he emptied two of the 
pockets by operating the mechanism which opened them at the bot- 
tom. The pockets emptied contained 196 cubic yards in ail. Re- 
Heved of this portion of her load, the scow rode considerably higher 
out of water than before, and no more waves washed over her. The 
scowman opened the pockets wholly upon his own responsibility, and 
without any previous intimation that he intended to do so, or that he 
apprehended any danger. His instructions were not to dump with- 
out signal from the tug, unless to save life or property. 

■ Proof that the scowman's act in thus emptying the pockets was 
really compelled by an emergency which made it necessary to open 
them in order to save life or property would raise the question how 
far such an emergency could prevent his act from being regarded 
as a violation of the statute, and for the purposes of this question it 
might be important to inquire whether or not the scow had been 
properly loaded and adequa'^ely equipped in every respect for ail such 
emergencies as she might be expected to encounter, and whether or 
not the master of the tugboat had exercised proper care to avoid ex- 
posing her to seas so rough as to endanger her. I do not find it 
necessary to corisider any of thèse questions. The scowman tes'^i- 
fied in person before me, as did ail the other witnesses in the case. 
The évidence does not satisfy me that there was any danger to life 
or property which justified him in opening the pockets without or- 
ders from the tugboat, or that he had reasonable ground to apprehend 
such danger. I find that he was unnecessarily alarmed, and that 
the rough water into which the scow was brought while turning neither 
excused the dumping of the contents of the pockets nor required the 
captain of the tugboat to anticipate that they might hâve to be dumped 
for the safety of the scow. 

This conclusion, however, cannot save the scow from the statutory 
penalty. Her owners left the discharge of her load within the sole 
power of this scowman. ■ The scow was "used" by him in a violation 
of the act. Such "use" was within the scope of his employment. 
She is therefore liable under section 16. This is settled by New Eng- 
land Dredging Co. v. United States, 144 Fed. 933, 75 C. C. A. 572, 
already cited. 

If the unlawful act of the scowman could be ascribed to any design 
or neglect on the part of the owners of both craft, or on the part of 
the captain of the tugboat, the tugboat as well as the scOw might 
properly be held to bave been "used" in the violation of the statute 
which was committed. As the case stands, I do not think I am re- 
quired to construe the language of the statute so broadly as to include 
the tugboat. There was no violation of the statute on board her, or 
by any person to whom the owners had entrusted any duty on board 
her. Ail that can be said is that she was being used and employed 
in towing the scow at the time the man in charge of the scow unexpect- 
edly made use of that vessel in a violation of the act. The act does 
not impose a penalty upon every vessel engaged in the transportation 
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of material dumped in violation of law, as Rev. St. § 3002 [U. S. Comp. 
St. 1901, p. 2007], subjects to forfeiture every team or other motive 
power used in drawing or propeliing a vehicle containing smuggled 
goods. Act June 29, 1888, c. 496, 25 Stat. 209 [U. S. Comp. St. 
1901, p. 3633], for the prévention of dumping in New York harbor, 
contained provisions similar in character to those of the act vmder 
which thèse proceedings are brought, and imposed penalties in like 
manner upon vessels used or employed in its violation. Under this 
act it was held that a tug was not "used or employed" in the illégal 
act of scowmen, who without the knowledge of those on the tug 
dumped the contents of a scow she was towing at a forbidden place. 
The Emperor (D. C.) 49 Fed. 751. The act of June 29, 1888, was 
amended in 1894, after the décision referred to, and as amended it 
makes the persons in charge of a tugboat towing a scow liable to equal 
punishment with the persons in charge of the scow for any illégal 
dumping. Thèse provisions, it has been held, subject ail the persons 
assisting in the gênerai undertaking in the course of which the for- 
bidden act is donc to the penalties of the statute. Jaycox v. United 
States, 107 Fed. 938, 47 C. C. A. 83. But no such provisions are 
contained in the statute with which we are hère concerned. 

The penalty incurred by the scow is fixed at $500, for which amount 
a decree is to be entered in the proceeding against her. The libel 
against the tugboat is to be dismissed. 
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(Circuit Court, E. D. Pennsylvania. March 4, 1S)07.) 

No. 25. 

Corporations— ErrECT of Sale of Property Under Pennsylvania Statute 
— Chose in Action. 

A sale of the property of a corporation by a sherifC under a spécial 
writ of fleri facias, under tlie provisions of Act Pa. April T, 1870 (P. L. 
58), whicli autliorizes tlie issunnce of such writ on tlie return of an ex- 
écution unsatisiied, and tlie sale thereunder of "any persona), mixed, or 
real property franchises and rishts of such corporation" as such statute 
has been construed by the Sniireme Court of the state, does not pass title 
to a claim for damages existing in favor of the corporation, and, on its 
subséquent adjudication as a banlcrnpt. a pending action on such a daim 
may be proseeuted to judgment by its trustée. 

On Demurrer to Replication. 

J. W. M. Newlin, for plaintiflf. 

Sellers & Rhoads and Francis I. Gowen, for défendant. 

HOLLAND, District Judge. This suit was instituted May 13, 
1905, for damages resulting in an unlawful discrimination against 
the plaintiff by the défendant in the shipment of coal over the latter's 
road. On July 11, 1905, the défendant pleaded not guilty and the 
statute of limitations. On October 7, 1905, by leave of court, the 
further plea was filed, as follows: 
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"And for a furtlier plea in thiss belialf the défendant, by leave ot court, says 
that the plaintiff ought not to liave or maintain its said action, because, since 
tlie institution of tlie same, to wit, on September 29, A. D. 1905, in a certain 
action at law, in wiiicli tlie Cresson & Cleariield Coal & Coli:e Comi)any was 
plaintiff, and the plaintiff herein, tlie International Coul Mining Company, 
was défendant, pendlng in the conrt of common pleas No. 1 for the countj' of 
Philadelphia to No. 3,588 June term, 1901, of wliich said action the said court 
of common pleas had jurisdiction, there duly issued, upon a judgnient ob- 
tained therein by the plaintiff against the défendant, a vvrit ot fleri facias, 
under and by virtue of viliich the sheriff of the couuty of Philadelphia duly and 
lawfuUy exposed to public sale or vendue on said September 29, 1905, ail and 
singular the chartered rights, privilèges, and franchises of the said Interna- 
tional Coal Mining Company, iilaintiff herein, including the franchise and 
right to be a corporation, together with ail property, real, Personal, and mixed, 
and ail book accounts, claims, choses in action, causes in action, whetlier aris- 
ing out of contraets, torts, or penalties, and as.«ets of every description, be- 
longing to, or in any way apportaining to said International Coal Mining 
Company, plaintiff herein, excepting only lands in fee, and tliereupon sold th.o 
same to oue Patrick H. Walls, ail of which apjiears upon the records of tlie 
said court of common pleas No. 1 for the county of Philadelphia, as will ap- 
pear by an inspection of the same." 

To the latter plea, the plaintiff replied, March 13, 1906, that no title 
to the suit in question passed to Patrick H. Walls under the sheriit's 
sale set forth in the plea, because subséquent to the sale, but within 
four months thereafter, the plaintiff corporation had been adjudged 
a bankrupt, and Edward D. McLaughlin appointed trustée in bank- 
ruptcy, who had, with leave of court, intervened as plaintiff in this 
suit and is entitled to prosecute the same to judgment for the benefit 
of the creditors of the bankrupt estate. There were other matters 
set forth in this replication, which need not now be considered. 

The défendant, on March 17, 190G, demurred to the plaintifï's repli- 
cation, and assigned the following reasons therefor: 

"(1) Because tlie plaintiff by its replication neithcr traverses the facts aver- 
red in the defendant's plea nor admits and avoids the same, but merely takes 
issue as tô the légal effcct of thèse facts and as to the conclusion to be de- 
duced or drawn therefrom. 

"(2) Because the adjudication of bankruptcy set forth and referred to in 
said replication eannot hâve the effect of annulling or voiding the sale pre- 
vlously made of the franchises of the plaintiff under the exécution issued out 
of the court of common pleas No. 1 for the county of Pliiladelphia. 

"(3) Because the facts set fortli in said replication aiïecting the regularity 
of the proceedings of said court of common pleas No. 1 for the county of 
Philadelphia, which preceded the said sale of the franchises of the plaintiff, 
eannot be iuquired of by this court, but are exclusively for the considération 
of said court of common pleas No. 1 for the county of Philadelphia in a pro- 
ceeding to set aside said sale." 

This demurrer, technically speaking, raises the question as to wheth- 
er whatever right or title Patrick H. Walls took to the claim in suit 
under the sherifï's sale was destroyed by reason of tiie bankruptcy pro- 
ceedings. This question need not be considered, because in our judg- 
ment Patrick H. Walls acquired no interest Vv-hatever in this claim hy 
virtue of the sheriff's sale. 

The procédure mentioned in the above plea, under which the prop- 
erty was sold, was instituted under the Pennsylvania act of April 7^ 
1870 (P. L. 58). This act authorizes "the sherifï" or other olîficer to 
levy the amount of the judgment, with interest and costs of suit, on 
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"any personal, mixed or real property, franchises and rights of such 
corporation and thereiipon proceed and sell the same." There is 
nothing in this act which authorizes the sale of a "daim for damages" 
such as is involved in this suit. In fact we do not think this kind of 
a claim or choses in action can be sold under this proceeding, and we 
are sustained in this view of the case by the Suprême Court of the 
State of Pennsylvania, in the case of Hogg's Appeal, 88 Pa. 195-197. 
In that case, it was urged upon the court that "the unpaid subscrip- 
tions to the stock of the company passed to the purchaser at sheriff's 
sale by virtue of the sale of the road and its franchises, free from 
any and ail claims that the delinquent subscribers might hâve against 
the company." The court, in a per curiam opinion, held otherwise, 
and said: "The sale of the raiiroad property and franchises did not 
pass to the purchaser the debts or mère choses in action due to the 
company from others." 

And again, so late as April 9, 1906, the Suprême Court of the state 
of Pennsylvania, in an opinion filed bv Justice Mestrezat, in Pocono 
Ice Co. V. American Ice Co., 314 Pa. 640, 64 Atl. 398, holds that the 
sale of the property and franchises of a corporation does not dissolve 
or extinguish the existence of mining, manufacturing, and trading 
companies, since the Pennsylvania act of May 21, 1881 (P. L. 30), 
which expressly provides that: 

"Ali corporations for mining, manufacturing or trading purposes, whosc 
charters may hâve expired, or may licrcaftor expire, may bring suit and main- 
tain and défend suits already brouglit for tlie protection and possos?;ion of 
Iheir property and the coll(>ction of debts and obligations owiiig to them or 
any of them, and sell, convey and dispose of tlieir tiroperty, and make title 
therefor as fully and efifeetually as if the charter had not expired." 

The act authorizes the officers last elected to represent the corpora- 
tion for such purpose, and déclares that its purpose is to enable the 
corporations "to realize and divide their assets and wind up their 
affairs." The court holding the act applies to corporations whose 
]3roperty and franchises bave been sold on exécution, and although 
the property and franchises of the Pocono Company had been sold, 
it existed for the purpose of instituting suit against the American Ice 
Company to recover damages for breach of contract. The plaintifF 
did recover the judgment, and it was sustained. 

The case in effect, therefore, holds that a claim, such as the one in 
the suit at bar, did not pass to the purchaser at the sherifï's sale of 
the property and franchises of the International Goal Mining Com- 
pany on an exécution against it. But whether or not the International 
Coal Mining Company could bave maintained this suit after the sher- 
ifï's sale of its property and franchises on an exécution authorized by 
the act of April 7, 1870, as an existing corporation, kept alive by virtue 
of the act of May 21, 1881, as suggested by the décision of the Suprême 
Court in Pocono Co. v. American Ice Co., supra, we need not consider, 
because it bas been settled by the state court. This court bas held 
that the International Coal Mining Company was not dissolved by the 
sheritï's sale, and on the involuntary pétition properly adjudged a 
bankrupt. In re International Coal Mining Co. (D. C.) 143 Fed 665. 
This décision bas been affirraed by the Circuit Court of Appeals in this 
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district in the case of Cresson & Clearfield Coal & Coke Co. v. Stauf- 
fer, 148 Ked. 981. Edward D. McLaughlin, trustée in bankruptcy, 
has, with leave of court, intervened, and is the présent plaintiff, claim- 
ing the right to prosecute this suit to judgment. 

Following the view taken by the court of last resort in the state 
of Pennsyivania, we hold that title to the claim involved in this suit 
did not pass to Patrick H. Walls by virtue of the sherifï's sale set forth 
in the spécial plea of the défendant, and that the trustée in bankruptcy 
properly appears as the plaintiff in this case. 

The demurrer to the replication is overruled. 



INTERNATIONAL COAL MINING 00. v. PKNXSYLVANIA R. CO. 

(Circuit Court, E. D. Pennsyivania. Marcb 25, 1007.) 

No. 69. 

1. Execution— PfioPEETY Subject to Execution— Choses' in Action. 

Choses in action are sulyect to exec'ution only wlien niade so by statnte 
or voluutarily given np to be sold on exécution, and in l'eunsylvània tliey 
are only subject to seizure and sale on an attaclunent exécution provirted 
for by Act June 16, 18:56, § 32 (P. L. 767). 

[Ed. Note. — For cases in iwint, see Cent. Dig. vol. 21, Execution, jj 
117, 118.] 

2. CoEPOBATioNS— Sale of Pbopebtt on Spécial Wbit— Pennsylvania Stat- 

uts . 

Act Pa. June 7, 1870 (P. L. 58), providing for the issuance of a spécial 
writ of fieri facias on a .iudgment against a corporation after return ot 
exécution unsatisfied and the sale thereunder of "the Personal, mixed or 
real property, franchises and rights of such corporation," as construed by 
the Suprême Court of the state, does not authorize the snle under such 
writ of a chose in action or claim in tort belongiug to the coi-poration. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, | 
2120.] 

On Rule to Strike from Trial List. 

J. W. M. Newlin, for plaintiff. 
Francis I. Gowen, for défendant. 

HOLLAND, District Judge. The reasons for the motion to strike 
this case from the April trial list are the same as those raised by the 
demurrer, decided against défendant, in an opinion filed March 4, 
1907. 153 Fed. 551. We hâve, hovvever, permitted a reargument of 
the whole question, and after a patient re-examination of the ques- 
tions raised, taking into considération the new matters introduced, we 
still think the conclusion reached on the demurrer is just and sound, 
and that the rule to strike the case from the trial list must be dismissed. 
If the claim in suit be not included in the property sold under the 
spécial fi. fa., and no title to it passed to Walls, then the plaintiff still 
holds it and has a right to maintain the suit. Choses in action are sub- 
ject to exécution only when made so by statute, or are voluntarily 
given up to be sold on exécution. 11 Am. & Eng. Ency. of Law, 
p. 623; 17 Cyc. 971. In Pennsylvania, a chose in action cannot be 



INTERNATIONAL COAL MINING CO. V. PENNSYLVANIA R. CO. 555 

taken in exécution and sold on a fi. fa. Troiibat & Haly's Practice, 
§ 975 ; Rhoads v. Megonigal, 2 Pa. 3'J ; Tradesmen's B. & L. Ass'n 
V. Malier, 9 Pa. Super. Ct. 340. 

Prier to Act June 16, 1836', § 3.3 (P. L. 767), a judgment créditer 
had no means of reaching that large class of property known as choses 
in action, and to remedy this the Législature, by this act of 1836, 
provided a new writ, called an attachment exécution, by which debts 
or claims in suit may be attached. The law in Pennsylvania afïords 
no means by which a judgment créditer could reach this claim in 
suit except by attachment. It could not be levied upon and sold on 
a fi. fa., unless such a disposition of it was authorized by Act June 7, 
1870 (P.- h. 58). By this act the Législature authorized the officer to 
seize under this spécial fi. fa. and sell the "personal, mixed or real 
property, franchises and .rights of such corporation," etc. The lan- 
guage used in Act June 16, 1836, § 19 (P. L. 7G4), authorizing ex- 
écution for the satisfaction of debt, is this: "May hâve exécution 
* * * against * * * the estate * * * in the following 
order, to wit: (1) upon the personal estate of the défendant; (2) 
upon the real estate," etc. It will be noticed that the words "per- 
sonal estate" are used in this act, and the words "personal property" 
are used in the act of 1870. "Choses in action" are not included in 
the first, and the latter cannot be regarded as a more comprehensive 
phrase. The act of 1870 spécifies in gênerai terms what may be sold 
beside franchises. It cannot be supposed the Législature intended to 
include any other kind of property in the Hst to be sold on a fî. fa. 
in the act of 1870 by the use of the words "personal property" than 
it included by the use of the words "personal estate" in the act of 1836, 
and, in fact, the Suprême Court has said, in eflfect, that in neither 
case was it intended that a chose in action should be taken in exécution 
and sold on a fi. fa. There is the ordinary and the spécial fi. fa. au- 
thorized by the act of 1870, both of which serve a particular pur- 
pose under the act, and the différent purpose for which each is used is 
clearlv pointed out in an opinion of the state court, reported in 170 Pa. 
1, 33 Atl. 539. On page 8 of 170 Pa., the following appears : 

"lu the liglit of tliese casos, it seems quite clear that ail the property of a 
corporatiou which eau be propeiiy consldered to lie goods, chatti'ls, lands, or 
teiuments is siibject to exécution in the ordinary way. That sucli of its prop- 
erty, real or personal, as is necessary to the exercise of some public franchise, 
is to be regarded ns loruiing a part of that franchise and is not subject to ex- 
écution in the ordinary way, ijut eau ouly be taken in the lump under tlie 
spécial writ provided by the act of 18T0, and sold together to a purcliaser or 
purchasers, whom tlie law now at least authorizes to exercise the franchises 
possessed by the corporation." 

See, also, Reynolds v. Reynolds L. Co., 169 Pa. 626, 32 Atl. 537, 
47 Am. St. Rep. 935. 

A chose in action or claim in tort cannot be regarded in any sensé as 
necessary to the exercise of a franchise of a mining company. It be- 
longs to the creditors of an insolvent corporation after its property, 
properly regarded as forming a part of the franchise, has been sold in 
lump, and in Pocono Ice Co. v. American Ice Co., 214 Pa. 640, 64 
Atl. 398, the court says Act May 21, 1881 (P. L. 30), keeps the cor- 
poration in existence for the collection of thèse claims. It is very easy 
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to see the reason for this view. Tangible and visible personal prop- 
erty can be sold with some degree of intelligence. The purchaser can 
ascertain with some certainty what he is buying, and he will bid the 
value, or near the value, of the property sold ; but a "chose in action," 
and especially a claim for damages arising out of a tort, can in no way 
be valued by a purchaser, and, of course, could not be sold on a fi. fa. 
only at the greatest sacrifice. It would, indeed, be the sale of a "pig 
in the poke," and the purchaser would bid accordingly. The resuit 
would be a sacrifice of the property because of the uncertainty of value. 
This proceeding is a fair illustration of what injury may be doue to 
creditors of an insolvent corporation, if the contention of the défendant 
be correct. Walls purchased the eiitire property sold for $40. This 
property, in addition to the franchises, according to the proceedings, 
and as finally returned by the sherifï, included the sale of "ail choses 
in action, claims arising out of contract, tort, or penalties," etc., and 
upon this gênerai description it is claimed this claim for damage aris- 
ing out of an alleged violation of a United States statute at the time 
in suit in the fédéral courts passed to Walls, the purchaser at^the 
sheriflf's sale. The trustée in bankruptcy of plaintifif bas recently col- 
lected more than $6,000 of "choses in action" existing at the time 
the sale was made, and, if the defendant's contention hère be correct, 
thèse claims which hâve been collected, together with the claim in this 
suit, would belong to Walls, and ail for $40. The creditors of the 
plaintiff, who, even with the $6,000, are not paid in full, would in that 
case get nothing. A construction of this act, working such a gross 
injustice to creditors, will not be adopted by this court, in the ab- 
sence of a décision of the Suprême Court of the state giving it that 
force and effect. On the other hand, the court of last resort in 
Pennsylvania, in Hogg's Appeal, 88 Pa. 195, has said that a sale under 
this act of the "property and franchises" does not pass a "chose in 
action," and, since the sale in this case was had in the state court, the 
Suprême Court, in the case of Pocono Ice Co. v. American Ice Co., 
314 Pa. 640, 64 Atl. 398, held that a corporation, after a sale of its 
"property and franchises" under this act, still exists for the collection 
of any debts due it. 

It is urged that this is an attempt by a fédéral court in a collatéral 
proceeding to review the action of the court of common pleas of 
Philadelphia, a state court. We do not so regard it. The proceed- 
ing, judgment, and records of the state court are entitled to full faith 
and crédit in the fédéral courts, and cannot be reviewed collaterally 
hère ; but this is in no sensé a review of the proceeding of the action 
of the state court, nor a collatéral attack upon its proceeding or judg- 
ment. There is a question as to whether this claim in suit in the 
United States court could be levied upon and sold in the state court 
under a spécial fi. fa., authorized by the act of 1870, upon which 
"any personal, mixed or real property, franchises and rights" of a 
corporation may be sold, and we are following the décisions of the 
Suprême Court of the state in holding that this claim could not be so 
levied upon and sold. 

Motion to strike this suit from the trial list must therefore be re- 
fused, and it is so ordered. 
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INTERNATIONAL COAL MINING 00. v. PENNSYLVANIA R. CO. 

(Circuit Court, E. D. Pennsjivania. Marcli 25, 1907. On Making Eule 
Absolute, April 3, 1907.) 

No. 69. 

1. Evidence — Production ci" Bocks — Corporations. 

A corporation cannot refuse to produee its booljs în an aotion against 
it to reeover damages for a violation of Interstate Commerce Act Feb. 4, 
1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154], on tlie grouna 
tbe évidence therein may Incriminate it. 

2. Samb. 

BoolvS and papers required by an ordor of court to be produced by a 
party on the trial of a cause romain suli.ieet to ol)jeetions to tlieir rele- 
vaucy as évidence which must be passed upon at the trial. 

On Rule for Production of Books and Papers. 

J. W. M. Newlin, for plaintiff. 
Francis I. Gowen, for défendant. 

HOLIvAND, District Judge. A pétition was presented January 
30, 1907, and a rule granted on the défendant to sliow cause why the 
books and papers set forth in the pétition and statement should not 
be produced at the trial of the cause. The défendant makes answer: 
(1) That it should not be required to produce thèse books and papers 
because of facts averred and set forth in the third plea filed; (2) that, 
the action being one for the recovery of damages in the nature of a 
penalty under Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat. 
379 [U. S. Comp. St. 1901, p. 3154], the motion should be denied. 

The first question, which raises the right of the plaintiff to continue 
the suit, has been decided against the défendant in an opinion filed 
March 4, 1907. 

As to the second, we think that has practically been disposed of bv 
Haie V. Henkel, 201 U. S. 43, 26 Sup. Ct 370, 50 h. Ed. 652. In 
that case a subpœna duces tecum was served upon the witness Haie 
to produce certain books and papers belonging to certain corporations. 
The witness refused to produce the books, for the reason, among oth- 
ers, that the production of the books would incriminate the corpora- 
tions. In the court below the objection was overruled and the wit- 
ness required to produce the books. This view was sustained by the 
Suprême Court in an elaborate opinion by Judge Brown, where, on 
page 74 of 201 U. S., page 378 of 26 Sup. Ct. (50 L. Ed. 652), he uses 
the following language: 

"If, whenever an olïicer or employé of a corporation were summoned before 
a grand .lury as a witness, he could refuse to produce tlie bool^s and docu- 
ments of sucli corporation, upon the ground that they would incriminate the 
corporation itself, it would resuit in the failure of a large number of cases 
where the illégal combination was determinable only upon tbe examination of 
such papers. Concediug that the witness was an offieer of the corporation 
under investigation, and that he was entitled to assert the riglits of the cor- 
poration with respect to the production of its books and papers, we are of the 
opinion that tbere is a clear distinction in this particular between an individ- 
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ual and a corporation, and that the latter lias no right to refuse to submit 
its bocks and papers for an examination at the suit of tiie state. The individ- 
ual may stand upon his constitutional riglits as a citizen. Ile is eutitled to 
earry on his privfltç business in liis own way. His power to coutract is un- 
limited. He owes no duty to the state or to his neighbors to divvilge his 
business, or to open his doors to an investigation, so far as it may tend to 
criminate liim. Ile owes no sucli diity to tlie state, since lie reçoives nothins 
therefrom, beyond tlie protection of his life and proporty. ITis rights are 
sucli as existed by tlie law of the laud long antécédent to the organization of 
the state, and ean only be talien from hini by due process of law, and in ac- 
cordance with the Constitution. Among bis riglits are a refusai to Incrim- 
inate him, and the immunity of himself and bis property from arrest or 
seizure except under a warrant of the law. He owes nothing to the public so 
long as he does not trespass upon their rights. 

"Upon the other hand, the corporation is a créature of the state. It is 
presumed to be incorporated for the beneflt of the inibMc. It receives certain 
spécial privilèges and franchises, and holds theni sub.ject to the laws of the 
state and the limitations of its charter. Its powers are Ihnited by law. It 
can malce no coutract not authorized by its charter. Its rights to act as a cor- 
poration are only preserved to it so long as it obeys the laws of its création, 
ïhere is a reserved right in the Législature to investigate its contracts and 
find ont whetber it bas exceeded its powers. It would be a strange anomaly 
to hold that a state, having chartered a corporation to malîe use of certain 
franchises, eould not in the exercise of its sovereigiity inquire how thèse fran- 
chises had been employed, and whether they had been abused, and demand 
the production of the corporate boolts and papers for that purpose. The dé- 
fense amounts to this: That an ofBcer of a corporation, wbich is charged 
with a criminal violation of the statnte, may plead the criminality of sucli 
corporation as a refusai to produce its bool^s. To state tbis iiroposition is to 
answer it. While an individual may lawfully refuse to answer incriminating 
questions unless protected by an immunity statnte, it does not follow that a 
corporation, vested witli spécial privilèges and franchises, may refuse to 
show its hand when charged with an abuse of such privilèges." 

The government was investigating the actions of certain corpora- 
tions for a violation of the Sherman act to protect trade and commerce 
against unlavvful restraints and monopoHes, and the court said that a 
corporation "has no right to refuse (in such case) to submit its books 
and papers for examination at the suit of the state"; but the principle 
is the same when there is an appHcation for the production of books 
at the suit of an individual, who claims to bave been iniured by a 
violation of the interstate commerce act. The corporation cannot 
refuse to produce its books in a claim for damages resulting from a 
violation of this act. Nelson v. U. S., 201 U. S. 92, 26 Sup^ Ct. 358. 
50 L. Ed. 673, to the same efïect. 

The plaintiflf in this case is entitled to the production of such books 
and papers as are relevant and pertinent to the issues involved ; but 
the court will not make the ruie absolute, as the question of the 
relevancy of whatever books and papers are called for must be passed 
upon at'the trial. Bas v. Steele, Fed. Cas. No. 1,088, 3 Wash. C. C. 
381 ; Dunham v. Riley, Fed. Cas. No. 4,155, 4 Wash. C. C. 126 ; 
lasigi V. Brown, Fed. Cas. No. 6,993, 1 Curt. 401 ; Cassett et al. v. 
Mitchell Coal & Coke Ce. (decided in this circuit) 150 Fed. 32. 

It is ordered therefore that the défendant be required to produce 
the books and papers specified in the pétition at the trial of the cause, 
unless it shows cause at the trial why the same should not be produced. 
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On Making Ruie x\bsoUite. 

On March 25, 1907, an order was made on the défendant in this 
case to produce books and papers at the trial of the case. A péti- 
tion had been presented, under section 724, Rev. St. [U. S. Comp. 
St. 1901, p. 5S3], by the plaintiff for the production of books and 
papers. The défendant made answer, witli other matters, that the 
action being one for the recovery of damages, in tlie nature of a 
penalty under the Interstate commerce act, the mot'on should be 
denied. The order to produce was not made absolute, but the ques- 
tion of requiring the production was left open for settlenient at the 
trial. In this I think the ord;r was not in proper f :rm. It was 
the intention of the court to require the production of the books. for 
the reason that the action is not for a penalty in a sensé to exempt the 
défendant from the production of books in an action of this kind, and 
even if it be regarded as a suit for the recovery of damages as a 
penalty, or in the nature of a penalty, the défendant, being a corpora- 
tion, is not entitled to the privilège of refusing to produce its books 
and papers in a suit of this kind. Haie v. Henkel, 201 U. S. 43, 26 
Sup. et. 370, 50 L. Ed. 652; Nelson v. U. S., 201 U. S. 92, 26 Sup. 
Ct. 358, 50 L. Ed. 673. 

And now, April 2, 1907, on motion of James W. M. Newlin, for 
the plaintifï, and the answer, filed by the défendant to the rule re- 
turnable February 13, 1907, on the défendant to show cause why it 
should not produce upon the trial the documentary évidence set forth 
in the affidavit of J. Chester Wilson, the secretary of the plairttift, upon 
which the rule to show cause was granted. having been determined by 
the court to be insufïîcient, it is ordered that the défendant shall pro- 
duce the said documentary évidence at the trial of the cause, and the 
rule to show cause is made absolute. 



UNITED STATES, to Use of PIICKXIX TRON CO., v. CALIFORNIA 
BRIDGE & CONSTRUCTION CO. et al. 

(Circuit Court, Ei. D. l'emisylvania. March 28, lOOT.) 

No. 14. 

1. COUIÎTS— JtJBISDICTION of FtDERAI. COUKTS— ACTION Against Surbtt Com- 

ÇAMY'. 

CoiiccKlint: tliat a surety company whifh bas furnifihed a bond for a 
eontraetor for government worlv is «iven tlie jjrivilege ot bein^ sncd tbere- 
ou only in tlie district in wbicli tlie bond was made, or in tliat wlierc it 
bas its princiral office. l)y Act Ans. i:î. 1894, c. 282, § ô, 28 Stat. 280 [U. 
S. Comp. St. 1901, p. 2310], wliich provides that it may be siied in the féd- 
éral courts in eitber of such districts, jet a company ■^\'aived pueh T)rivi'e?:e 
wliere it entered appearance, pleaded to the merits, and tooli dépositions 
before moving to dismiss. 

2. United States— Bond op Contkaotok fob Public Work— Liabilitt of 

SUKKTY. 

A l>ond glven by a contracter for aovernmcut worlî, eonditioned as pro- 
vided by Act Ang. 13, 1894, c. 282, 28 Stat. 279 [U. S. Comp. St. 1901, p, 
2315], is in etfect two separate instruments ; one securing performance of 
the contract to the United States, antl tbe other the payment by the eon- 
traetor of bills for labor and materials furnislied, aiid in the latter aspect 
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the surety is not dischargod from liabilitj' by a vnviiition of the contract 
wliicli might relieve it from liability to tlie TJuited States, as by a change 
in the site of a building. 

At Law. On motion to dismiss for want of jurisdiction, motion 
for new trial, and motion for judgment for American Surety Company 
notwithstanding tlie verdict. 

Harris S. Sparhavvk, Samuel Scoville, Jr., and Charles H. Edmunds, 
for Phœnix Iron Co. 

Dickson, McCouch & Glasgow, for American Surety Co. 

J. B. McPHERSON, District Judge. This is a suit brought to the 
use of the Phœnix Iron Company upon a contractor's bond given 
under Act Cong. Aug. 13, 1894, c. 280, 28 Stat. 278; 2 Supp.'^Rev. 
St. p. 236 [U. S. Comp. St. 1901, p. 2523]. The American Surety 
Company is the only défendant that was served, and the trial re- 
sulted in a verdict in favor of the use plaintiff. A motion to dismiss 
the suit for want of jurisdiction was made on November 19, 1906, 
three days after the trial. This was the renewal of a similar motion 
that was made on May 17, 1905, and denied in the following August. 
Both motions dépend upon thèse facts : The California Bridge Com- 
pany is a corporation organized under the laws of the state of Cali- 
fornia, and was a résident of the Northern district of that state at 
the time \yhen the contract in question was entered into. The Ameri- 
can Surety Company is a corporation of the state of New York, and has 
now, and has always had, its principal office in that state. This suit 
was begun in the common pleas court of Philadelphia county within the 
territorial area of the Eastern, district of Pennsylvania, and service 
was made upon an agent of the surety company, who had been duly 
appointed for that purpose in obédience to the laws of the state of 
Pennsylvania. The case was àfterwards removed to the Circuit Court, 
and thèse motions to dismiss were subsequently made. 

What effect would hâve been given to a motion to dismiss, if it had 
been seasonably made, need not be declared, in view of the following 
additional facts, ail of which appear on the record : The suit having 
been originally brought in the common pleas of Philadelphia county 
on September 17, 1900, a gênerai appearance for the surety com- 
pany was entered shortly afterward by R. C. Dale, and at his instance 
the case was removed to the Circuit Court in February, 1901. Mr. 
Dale's name was duly entered on the docket of the Circuit Court as 
counsel for the surety company, and on March 27, 1901, he filed an 
affidavit of défense to the merits of the plaintiff's claim. On March 
12, 1902, he put the case at issue by pleading non assumpsit, and on 
October 25, 1902, dépositions on behalf of the surety company, to be 
used at the trial, were filed in the office of the clerk. In February, 
1905, Mr. Dale having died meanwhile, the présent counsel for the 
surety company entered a gênerai appearance for his client, and on 
May 17, 1905, made the first motion to dismiss for want of jurisdiction ; 
the second motion, which is now pending, having been made a few 
days after the trial. Under thèse facts, I think it is clear that, if 
section 5 of the Act of August 13, 1894, c. 282, 28 Stat. 280 [U. S. 
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Comp. St. 1901, p. 2316], gives to the surety company the exclusive 
privilège of being sued either in the district in whicli the bond was 
made or guarantied, or in the district in which its principal office is 
located — that is to say, either in California or New York — the privi- 
lège was waived by the entry of gênerai appearanccs, the filing of an 
affidavit of défense upon the merits, the taking of dépositions in 
préparation for trial, and the filing of a gênerai issue plea, before 
the motion to dismiss was made. This is the ground on which the 
first motion to dismiss was denied, and I hâve seen no reason to 
change my opinion since that décision was made. The pending motion 
to dismiss is therefore refused. I do not wish to be understood as 
assenting to the proposition that section o of the act of 1894 is to 
be construed as the surety company contends. That proposition will 
be considered when its décision is properlv involved. The ruiing now 
is that, if its correctness be assumed, the company's privilège was 
waived. 

Tlie motions for a new trial, and for judgment notwithstanding the 
verdict, must also be dismissed. Both are based upon the averment 
that the contract, as originally entered into by the bridge company, 
the principal contractor, contemplated the érection of a building upon 
a particular site ; and therefore that, as this site was aftcrwards 
changed by the government, the contract was thereby so materially 
varied as to discharge the surety. The contention overlooks the fact, 
I think, that a suit such as this is not governed by the ordinary rules 
that are applicable to a surety 's obligation. Under thèse rules he may 
sometimes escape the payment of what is justly and equitably due, be- 
cause his contract has been so varied as to enable him to set up suc- 
cessfully a légal défense to the action ; but the présent suit is peculiar 
in its nature, because it is founded upon the act of 1894, to which 
référence has already been made in the first sentence of this opinion. 
The bond given under that statute is in efïect two separate instru- 
ments ; one given to the United States to insure the faithful per- 
formance by the contractor of his obligations to the government, and 
the other given to the United States as a merely nominal plaintifï for 
the purpose of insuring the faithful discharge of the contractor's ob- 
ligations to his subcontractors. It is "the usual pénal bond with 
good and sufficient sureties" that is given to the United States ; but 
to this undertaking is added "the additional obligations that such 
contractor or contractors shall promptly make payments to ail per- 
sons supplying him or them labor and materials in the prosecution 
of the work provided for in such contract." This is an agreement 
as distinct as if it were contained in a separate instrument, and it 
is this agreement which the bridge company violated. and the surety 
company is now asked to make good. That the Phœnix Iron Com- 
pany did supply the contractor with materials for the prosecution of 
the work provided for in the contract cannot be denied. Thèse ma- 
terials were shipped to, and were received by, the contractor, and were 
inspected and accepted by the government. They were also paid for by 
the government, and were afterwards used in the building that was 
erected upon the second site by another contractor. In my opinion, 
thèse facts establish, beyond question, the surety's liability. It is, 
152 W. — se 
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perhaps, a donbtfui question whether the change of site was a variation 
of the agreement. The bridge company's undertaking was to do cer- 
tain work at "the United States navy yard, Mare Island, Cal." ; no 
particular site being pointed ont in the contract or in the spécifica- 
tions, and both sites being witliin the descriptive words just quoted. 
But, assuming that the change of site varied the agreement so that 
the government thereby lost the protection of the surety's obligation, 
it does not follow that the protection of the separate and additional 
obligation was also lost, so far as the Phœnix Iron Company is con- 
cerned. This additional obligation has not been varied in any respect 
with the consent or acquiescence of the iron company. This company 
has fulfilled its subcontract to furnish material for the prose cuti on 
of the work, and, in my opinion, the surety has not even a technical 
défense to the claim. The point has been squarely decided by the 
Circuit Court of Appeals for the Eighth Circuit, in United States, for 
Use, etc., V. National Surety Co., 93 Fed. 549, 34 C. C. A. 526, and I 
refer to the opinion of the court, delivered by Judge Thayer, as a 
thorouphly satisfactory discussion of the question now under con- 
sidération. 

To the refusai of judgment notwithstanding the verdict and to the 
refusai to dismiss, an exception is sealed to the surety company. 



In re FRITZ. 

(District Court, E. D. New York. Mardi 23, 10O7.) 

BANKKurTOY— -Exemption of Bankeupt from Akbest— -CoMiiiTMENT for Con- 

TEjri'T. 

An order of a court of bankruptey restraiuins a sliei-iff from arrestiiig 
a bîinkrupt on civil process, following tlie lancrunse of Bankr. Act Julv 
1, 1898, c. 5541, § Oa, 30 Stat. 549 |U. S. Comp. St. 1901, p. H425], does not 
prevent tlie coniinitment of tlie banlcrupt l>y a state court for a contempt, 
wiiere sucli eommitment is inteiided as a puniisliment, and not for the col- 
lection of a debt. 

In Bankruptey. On motion to modify restraining order. 

A. Frank Cowen, for bankrupt. 
Louis B. Brodsky, for petitioner. 

CHATFlELD, District Judge. It appears from the motion papers 
that Samuel Fritz, the bankrupt, was the défendant in a suit in the 
Suprême Court of Kings county, where he was sued under the name 
■of Simon Fritz, in which a judgment was entered apparently on the 
25th day of June, 1903, for the sum of $371. There is some dispute 
as to whether the cause of action on which this judgment was obtained 
arose from a debt which was dischargeable in bankruptey. Subse- 
quently a supplementary examination was held, but the défendant did 
not appear for examination. Thereupon an order to show cause was 
obtained, why the judgment debtor (called "Simon" Fritz) should 
not be punished for such misconduct, and upon the entire record an 
order was made by Mr. Justice Jaycox, in the Suprême Court of the 
State of New York, on November 19, 190G, adjudging said Simon 
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Fritz guilty of contempt of court in having willfuUy disobeyed an 
order of October 25, 190G, in the proceedings supplementary to ex- 
écution. The said order of Mr. Justice Jaycox also further adjudged 
that the misconduct of said Simon Fritz impaired, impeded, and 
prejudiced the rights and remédies of the judgment creditor to his 
actual loss or injury in the sum of $371, with interest, amounting in 
ail to the sum of $32-5.20, and further ordered that the said Simon 
Fritz be committed by the sheriff of the county of Kings, to be de- 
tained in close custody until he should pay the said sum or be dis- 
charged according to law, and that a warrant issue for the exécution 
of that order. 

The judgment debtor filed a pétition in bankruptcy, under the 
name of "Samuel" Fritz, on or about the Ist day of December, 1906, 
and obtained an order, dated December 3, 1906, restraining the sheriff 
of the county of Kings and others from interfering with the prop- 
erty of the bankrupt, and enjoining and restraining the said sheriff 
and others "from arresting the said bankrupt on civil process save in 
the cases specified in subdivisions 1 and 3 of section 9a of the bank- 
ruptcy law of 1898." Act July 1, c. 541, 30 Stat. 549 [U. S. Comp. 
St. 1901, p. 3425]. The judgment creditor on March 6, 1907, obtained 
an order directing the bankrupt or his attorney to show cause why 
the restraining order of December 3, 1906, should not be modified, 
by permitting the sheriff of the county of Kings to exécute the order 
committing the bankrupt and judgment debtor for contempt which 
was made by Mr. Justice Jaycox on November 19, 1906. 

The restraining order of December 3, 1906, foUowed the language 
of the bankruptcy statute, and left open the question whether it was 
to be applied to the enforcement of the order directing the punishment 
of the bankrupt for contempt. The sheriff seems to hâve considered 
himself stayed, and the Suprême Court has made no further order 
for the punishment of the judgment debtor. This court could stay 
the collection of a judgment for a dischargeable debt by means of a 
contempt proceeding, ostensibly intended only to aid such collection. 

No authorities are cited on behalf of either party which are con- 
clusive upon this question. Ail the authorities cited fall upon one side 
of the line or the other, accordingly as the matter of punishment 
is held to be a proceeding for the collection of a debt, or to punish a 
person for contempt of the court's authority as such. 

It would appear from the order of Mr. Justice Jaycox, dated No- 
vember 19, 1906, that because of the failure of the judgment deb'or 
to appear for examination, as required, he was adjudged in contempt, 
and directed to pay the amount of the judgment, with interest. If 
the original debt was one dischargeable in bankruptcy, the contempt 
proceedings would therefore seem to hâve been considered by the court 
merely in aid of the collection of the judgment, and not solely as pun- 
ishment for disregard of the court's authority. The bankrupt and 
judgment debtor was not directed to be imprisoned for any particular 
time, nor fined any ordinary sum, but he was directed to be committed 
until he should pay to the judgment creditor the face of the judg- 
ment, with interest, and no costs of the motion were added thereto. 
The restraining order of December 3, 1906, stayed the collection of 
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ail discliargeable debts, and by section 17, subd, 2, of the bankruptcy 
act, liabilities for willful and malicious injuries to the person or prop- 
erty of another are not dischargeable. So far as can be learned from 
the papers submitted, the action on which the original judgment was 
recovered against Fritz was brought in the Municipal Court of the 
city of New York, upon oral pleadings, for injuries to personal prop- 
erty. The answer was a gênerai déniai, and the plaintifï obtained a 
judgment. 

If this action was for "willful and malicious injury to personal 
property," the restraining order of December 3, 1906, did not affect 
this judgment. Further, if the order of Mr. Justice Jaycox, directing 
the defendant's punishment for contempt, was intended as a punish- 
ment, and not to assist merely in the collection of the debt, the com- 
mitment of the debtor was not stayed by the order of December 3, 
1906. The Suprême Court can décide as to the scope of its own or- 
der, and détermine the duty of the sherifï. Until the questions above 
suggested are cleared up, and until some conflict arises from the efïects 
of the restraining order, there is no necessity for any modification of 
its terms. 

The motion is therefore denied. 



THE SENÏINEL. 
(District Court, E. D. New York. Mardi 25, 1D07.) 

1. Seamek-^Wages— Effect of Dischakge fob Cause. 

A seaman is entitled to reeover wages for the tiine served, althoiigh dis- 
charged beeause of fault on bis part. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 43, Seamen, § 83.] 

2. S AME. 

Conflictliig évidence considered, and Ueïd to sustain the elaim of a sea- 
man for wages, but not to show tbat they were witblield witliout suffieieiit 
cause, so as to subiect the owner to the penalty provided by Rev. St. § 
4529 [U. S. Comp. St. 1901, p. 3077]. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, § 150.] 

In Admiralty. Snit by seamen for wages. 

James J. Macklin, for claimant. 
F. A. Acer, for libelants. 

CHATFIELD, District Judge. The libelant Peterson daims wag- 
es to the amount of $93.33 for services as engineer upon the yacht 
Sentinel during the month of May and up to the 8d of June, 1905, 
and the further sum of $475, wages at the rate of $1 a day, under 
the provisions of section 4529, Rev. St. [U. S. Comp. St. 1901, p. 
3077], Computing the time from the date when the alleged wages 
of $93.33 became due. The libelant Evje claims wages in the amount 
of $100, for the month of June, 1905. 

The testimony in the case shows that the libelant Peterson was dîs- 
charged upon the 2d day of June, 1905, at the reqtiest of the officers 
of the Engineer Corps of the United States Army, who were operating 
the yacht Sentinel under a charter with the owner at that time. The 
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claimant produces a receipt for the sum of $75 (alleged by the libelant 
Peterson to hâve been altered from a receipt for $5), which it is stated 
by the claimant covered the wages of the libelant Peterson for the 
month of May. On behalf of Peterson a check for the sum of $90 is 
produced, which he received at the end of the month of May, and 
upon which payment was stopped. The claimant offers proof to the 
efïect that this check was made ont on information furnished by one 
Edwards, then mate of the vessel, but that payment on this check 
was stopped, inasmuch as information was obtained that the $75 re- 
ferred to in the receipt had already been paid. 

It is impossible to détermine from the testimony what the exact 
situation was. Edwards, the mate of the vessel, who was a witness 
throughout the whole transaction, and by whom the $75 was paid to 
Peterson, if paid at ail, is in i\ustralia. Upon the testimony it is 
apparent that Peterson rendered services for the time alleged. With- 
out the testimony of the man Edwards, it seems to the court that 
Peterson is entitled to his wages for the month of May, and for two 
days in June. The check on which payment was stopped was testified 
to be in Edwards' handwriting, and was given upon information as to 
the services of Peterson furnished by Edwards. This makes it un- 
reasonable to suppose that within a few days afterwards payment 
was stopped upon the check upon information also furnished by Ed- 
wards, to the efïect that he had already paid $75 of the wages repre- 
sented by the check, and that at an interview between Edwards, Peter- 
son, and William Garner, agent for the owner, Peterson should sign 
a receipt admitting that fact, after attempting to collect the amount 
of the check which had been stopped. William Garner is afflicted with 
cataracts, and is apparently unable to see, except close at hand, and 
when objects are held at an angle to his Une of vision. Peterson 
showed on the trial that script writing in English was not read by him 
with much facility, and it would appear that, if any déception was 
practiced, it was connected with the action of the missing Edwards. 
The story of Peterson as given on the stand is sufficient to entitle him 
to recover wages for the month of May at the rate of $100 per month, 
less $10 cash advanced, and $5 paid in the month of June, making thi 
net amount of $85, together with $3. 33, for one day's service in june. 

In the case of Evje, who was hired at the rate of $100 per month, 
and discharged upon the 14th of June, a serions issue of fact arises 
over the circumstances of his discharge, and the condition in which 
he left the boilers of the boat. It may be that the owner of the boat 
suffered serious damage resulting from the acts of Evje, but no 
counterclaim to offset the claim tor wages has been fîled. On the 
authority of Moore v. Neafie (D. C.) 3 Fed. 650, The Pacific (D. C.) 
18 Fed. 703, and The Belle of the Coast (D. C.) 56 Fed. 251, it would 
appear that Evje is entitled to his wages for the 14 days of June, even 
if discharged because of fault on his part. The testimony of Evje 
and his witnesses as to his discharge does not bear scrutiny ; while the 
testimony ofïered on the part of the claimant seems to the court to 
sustain the contention that Evje left the vessel in the manner alleged 
by the claimant. In the absence of any proof as to the value of his 
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services, except as to the hiring of Evje at $100 a month, his daim 
will be disallowed beyond the sum of 14 days' pay, at $3.33 per day. 

Under the Peterson libel, the claimant shows reasonable grounds for 
disputing the claim, even if not able to make out a défense sufficient 
to prevent any recovery on the p-irt of the Hbelant ; and therefore the 
additional pénal damages provided for in section 4529 will not be 
allowed. 

A decree may be entered allowing the Hbelant Peterson $88.33, and 
the libelant Evje $46.67, with one bill of costs. 



UNITED STATES y. DOMINGO et al. 

(District Court, D. Idalio, C. D. Marcli 14, 1907.) 

No. 443. 

1. Woods and Forests— Foeest Resebvations— Validity of Régulations 

ExcLUDiNG Stock. 

That portion of rule 72 promulgated by the Seoretary of the Interior 
whieh forbids the graziug upon or driviug across a forest réservation. 
of any live stock without a permit, except as otherwise allowed by régu- 
lation, and déclares that such acts shall "constitute trespass, punishable 
by fine and Imprisonment," so far as relates to the prohibition, is withln 
the authority conferred on the Seeretary by Act June 4, 1897, c. 2, § 1, 30 
Stat. 35 ru. S. Comi). St. 1901, p. 1540]. which provides that he "may 
make such rules and régulations and establish such service as wiU insure 
the objeets of such réservations, namely, to regulate their occupaney 
and use, and to préserve the forests thereon from destruction; and any 
violations of the provisions of this act, or of such raies and régulations, 
shall be punished as is provided for in" Act June 4, 1888. Such rule Is 
not a law, and for that reason an exercise of power which Congress could 
not delegate, but merely a régulation proper for making the law of 
Cougress effective; and, while the part prescribing the punishment Is 
beyond the authority conferred, it may IJe treated as surplu.sage, and 
does not invalidate the remaining portion, for a violation of which the 
offender may be prosecuted and punished as provided by the statute. 

2. Same— Penalty for Violation. 

The fact that the statute defines the penalty for itg violation as the 
same prescribed by another statute does not reqnire that the offenses 
should be the same to render the penalty applicable. 

On Demurrer to Indictment. 

N. M. Ruick, U. S. Dist. Atty, 
Edgar Wilson, for défendants. 

BEATTY, District Judge. The indictment is for trespass upon a 
forest reserve by driving and grazing sheep thereon without a permit. 
To this indictment the défendants hâve demurred. By Act June 4, 
1897, c. 2, § 1, 30 Stat. 34-36 [U. S. Comp. St. 1901, p. 1540], in 
modification of a prior act for the création of forest reserves, it is, 
àmong other provisions, enacted, that : 

"The Seeretary of the Interior * » * may make such rules and régula- 
tions and establish such service as wlU insure the objeets of such réserva- 
tions, namely, to regulate their occupaney and use. and to préserve the for- 
ests thereon from destruction; and any violations of the provisions of this act, 
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or of sucli nilos anrl reRulations, shall be pnnishcd as is providod for in tlio act 
of June fourtli, oighteen huudred and eiglity-eijibt." 

Said last act provides as foUows : 

"Every person who uiilawfully ciite, or aids or is einployod in unlawfuliy 
onttiug, or wautouly destroys, or procui-es to lio wantoiily dcstroycd, aiiy 
timber staiidiiijr upon the land of tlie l'iiited States * * * shall pay a 
fme of not more tbiiii tire bundrert dolbivs or l)r' linprisoiiw.1 no rnoro tiian 
twelve montbs, or botb. lu the discrétion of tbc court." 

By reason of sucli statutes the Secrctary promnlgatcd ceilain rules 
and régulations, a part of No. 72 of whicli, is tliat: 

"The followiiif;- acis are bereby forliiddeu and declarcd to t'oustitute tres- 
pass, punish;ililç liy fine and iniprisonnieut: (a) (Jrazirig upon or driving 
across a forcst réserve aiiy live stock witbout a permit, uxcept as otberwise 
allowed by régulation. » * *" 

The defendarits daim tbat the Secretary is not authorized by Congress 
to matce the above rulc, and that, if it intended to grant such anthority, 
it was an attempt to delegate législative power, vvhich is ultra vires. 
It is too well settled to admit any doubt that Congress cannot delegate 
to any other body or person any anthority to legislate ; but it is also 
as vvell settled that it inay authorize an executive ofncer to formulate 
rules and régulations for the full and explicit enforcement of the law 
enacted, and according to its full intcnt and spirit. To discuss either 
of thèse questions would be a wastefui use of time. Very many of the 
acts of Congress contain such délégation of authority. Had it not the 
power to do so, many of its statutes would be largely nugatory; for 
it is impossible for it to anticipate the various questions that may arise 
in the enforcement of its laws and to provide for them. The objection 
made in this case to the rule is the same that is usually made to other 
like rules. The solution of the question must in each case be reached 
by determining whether the rtile is an attempt to create a law, or simply 
a régulation or means of enforcing a law already enacted. If the 
former, it is void; if the latter, it is as valid as the law itself. 

There is no doubt as to the rule of décision; but in some instances 
the question is so close that it is difficult to conclude how the rule should 
be constrtied. In this instance the statute says that the Secretary 
"may make such rules and régulations and establish such service as will 
insure the objects of such réservation." But it does not leave him to 
détermine what such objects are. It states them: First, "to regulate 
their occupancy and use" ; and, second, "to préserve the forests thcre- 
011 from destruction." Clearly Congress contemplated that thèse re- 
serves should be occupied and used, but in what manner, by whom, and 
for wdiat purposcs it leaves the Secretary to regulate by ritles. Rules 
to prevent any occupation or use would be contrary to the statute, but 
those simply to regulate such occupation and use are what the statute 
expressly authorizes, and are valid. While the provision of the stat- 
ute for the préservation of the forests from destruction probably refers 
to the wanton destruction of the timber, yet the occupancy bas an im- 
portant efifect upon such préservation. If the occupation by animais 
or otherwise is such as to destroy the growing, tender trees, the final 
détérioration and destruction of the forest must follow. 

My conclusion is that, in so far as this régulation 73 forbids any 
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grazing or driv'mg of live stock upon on or across the réservation with- 
out a permit, it is net législation, but is only a rule, within the authority 
of Congress to regulate the occupation and use, and is valid. But 
the rule goes further, and directs a fine and imprisonment for such 
unpermitted acts. It must be doubted that the Secretary can direct 
any punishment that is not directly provided for or distinctly implied 
by the act. The most that can be held against this portion of the 
régulation is that it is surplusage, but which does not invalidate the 
balance of the rule. If no punishment were provided by the act, lie 
could not direct any; if the act does provide a punishment, he can- 
not modify it. The act does, however, provide a punishment by apply- 
ing to the offenses in this act — the penalty provided for offenses named 
in the act of June 4, 1888. By this latter act a punishment of not over 
$500 fine, or imprisonment of not over 12 months, or both, is provided. 
But the régulation, in directing fine and imprisonment, is obnoxious 
to the statute, which provides for fine or imprisonment. This statute 
of 1897 distinctly defines the penalty as the same prescribed by the 
statute of 1888. 

But défendants' counsel argues that as the penalty provided by the 
act of 1888 is for the cutting of tiniber and other offenses therein 
named, and does not provide for the offense charged in this indict- 
nient, jt follows that there is no penalty provided for Siis offense. Care- 
ful examination of the statute cannot lead to such conclusion. It — 
the act of ; 1897 — says that "any violation of the provisions of this act. 
or such rules and régulations, shall be punished as provided for in the 
act of June 4, 1888." This is not a statement that the penalty prescrib- 
ed by the former act can be applied only to the class of offenses therein 
named, but it is a direction that such penalty shall be applied also to 
the offenses described in the later act. Congress very often, in defin- 
ing an offense, applies to it the same penalty provided for some other 
offense, described in some other act. Clearly that is ail that is donc in 
this case. 

My conclusion, then, is that the Secretary in making the rule referred 
to was duly authorized, and that the statute itself has prescribed the 
penalty for its violation. 

The demurrer is overruled. 

NOTE. Since preparing the above, counsel hâve called attention 
to the télégraphie report of a décision by the appellate court, which may 
détermine the questions hère involved. The authority to modify this 
is reserved, should it later be found that it is not in harmony with such 
appellate court décision. 



UNITED STATES v. DEGUIRRO et al. 

(District Court, N. D. California. October 2, 190C.) 

Woods and Fokests — Fobest Réservations — Violation of Régulations. 

ïhe violation of tlie rule of tlio Secretary of tlie Interior forbiddiug the 
pasturiug of live stock on a forest réservation without a permit is pun- 
ishable erimlnally, under Act June 4, 1897, 30 Stat. 35 [U. S. Oomp. St. 
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1901, p. 1540], which authorizes the niaking of such régulations and pre- 
scribes the punisbment for tlieir violation. 

On Motion in Arrest of Judgment. 

This action was begun upon an indictment flled February 2, 1906, charglng 
the défendants with unlawfully pasturing sheep over the gtanislaus forest 
reserve withont having secured permit. A motion in arrest of judgment was 
interposed. The motion was denied by the court on October 2, 1906, and 
each of the défendants was fined the sum of $20. The motion in arrest of 
judgment was made upon the ground that the violation of the régulation 
in question was not a crime, and that it was beyond the authority of Congress 
and the Seeretary of the Interior to make violation of the said régulation 
punishable. 



DE HAVEN, District Judge. The gênerai reasonîng foun'd in the 
opinion of the Circuit Court of Appeals for this circuit in the case of 
Dastervignes v. United States, 122 Fed. 30, 58 C. C. A. 346,_ has 
created in my mind such doubt of the corrcctness of my prior décision 
in the case of United States v. Peter Camou, filed June 24, 1902 (not 
reported), that I deem it proper at this time to overrule the motion to 
défendants for an arrest of judgment; and if dissatisfied with this 
ruiing, the défendants havc the right to bring the question involved 
before the Circuit Court of Appeals for décision. 

The motion in arrest of judgment will be denied, and each of the 
défendants fined in the sum of $20. 



CITY OP NEW CASTLE v. WESTERN UNION TELEGRAPH CO. 

(Circuit Court, W. D. Pennsylvanla. March 23, 1907.) 

Na 4. 

Removal or Causes — Motion to Remand — Bubden of Pboop. 

On a motion to remand a cause to the state court where the amount în 
controversy In the suit is put in issue, the burden of provlng that it Is 
Bufficient to give the fédéral court jurisdiction rests on the défendant, and 
the mère allégation of such fact in the pétition for removal is not suffl- 
cient as against a sworn déniai by the plalntilï. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Caus- 
es, § 230.] 

In Equity. On motion to remand to state court 

Jas. A. Gardner, for complainant. 

J. S. & E. G. Ferguson, for respondent. 

EWING, District Judge. On May 21, 1906, the plaintifï filed ils 
bill in equity in the court of common pleas of Lawrence county, Pa., 
against the défendant, setting forth that the plaintiff is a city of the 
third class of Pennsylvania, having full police power and the régula- 
tion and control of its streets and highways, and that, in pursuance 
of such power, it has constructed and established through a small part 
of its territory, being the closely built-up portions of said city, and that 
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part on which th'e pôles and wires most numerously exist and where 
the public travel is greatest, a certain underground conduit System, 
and has, by ordinance duly enacted, required the placing therein of 
electric wires and cables which heretofore hâve been suspended on 
pôles along the said streets and highways ; tliat the défendant company 
has certain lines of pôles and wires occupying a portion of the streets 
of said city in which the conduit System has been established, and after 
due notice from the authorities to place the said wires within said con- 
duits has refused to do so, and asking that the défendant be required 
to remove its said line of pôles and wires and place said wires in said 
conduit, and be restrained from maintaining its said aerial line or Sys- 
tem on and along the streets and highways where said conduit Sys- 
tem has been established. The bill was duly served on the 22d of May, 
and on the 4th of June the défendant presented its pétition to said 
court, setting forth that the plaintifï is a citizen and résident of the 
State of Pennsylvania and the défendant a citizen and résident of the 
State of New York, that the matter in dispute exceeds the sum of 
$2,000, exclusive of interest and costs, and presenting its bond condi- 
tioned for the filing of the record of said case in the Circuit Court 
of the United States for the Western District of Pennsylvania, and for 
paying ail costs that may be awarded by said court, etc., and praying 
that the pétition and bond be accepted and approved and said cause 
removed to said Circuit Court, which request was granted by the 
court, and the record of said cause was thereupon removed into this 
court. 

On September 7, 1906, the plaintifï moved to hâve the case remanded 
to the court of common pleas of Lawrence county, Pa., because, inter 
alla, the matter in dispute between the parties does not exceed the sum 
of $2,000, exclusive of interest and costs, and because the matter in 
controversy is not capable of being valued in money, and therefore 
this court has no jurisdiction. Upon this pétition a rule was granted 
by this court, to which the défendant answered on November 31, 1906, 
alleging, inter alla, "that the right of this défendent to maintain its pôles 
and wires, and operate the same within the said district of said city of 
New Castle, is of the value of not less than two thousand dollars," 
and that "the cost and expense of removing its said pôles and wires, 
and placing the same in the said municipal conduits or subways of said 
city of New Castle, would exceed the sum of two thousand dollars." 
Both the motion to remand and the answer to the rule granted thereon 
are verified by affidavit. The défendant has filed no answer to the bill. 

It thus appears that the question before the court is one of jurisdic- 
tion, viz., whether the matter in controversy exceeds in value the sum 
of $2,000, exclusive of interest and costs, or whether it is capable of 
being valued in money. The pétition for removal of the cause having 
alleged that the matter in controversy does exceed said sum, that 
the plaintifï and défendant are citizens of différent states, and having 
been made in time, accompanied by proper bond, the court of common 
pleas of Lawrence county could not do otherwise than accept said péti- 
tion and approve said bond. But that was a proceeding wholly ex 
parte. Now, by the motion made hère to remand the cause and the 
reasons assigned in support of that motion, the question of the amount 
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in controversy in this case is put at issue, and the disposition of this rule 
dépends upon whether or not the défendant has hère shown that that 
amount does exceed the sum of $2,000, exclusive of interest and 
costs. Under the authorities the burden of showing this jurisdictional 
fact rests upon the défendant, and it has offered no proof in support 
of its allégation of the amount in controversy hère, but relies wholly 
upon the statement in its pétition for removal, which statement is 
nothing more than the simple allégation necessary to obtain that order, 
when there was no controversy as to the amount involved in the case. 
The statement in its answer to this rule, that its righf to maintain ana 
operate its pôle line of wires "is of the value of not less than two thou- 
sand dollars," is insufficient, even if proved. 

The question hère is really as to the right of the défendant Com- 
pany to maintain its aerial line of pôles and wires in the portions of 
the city of New Castle now occupied by it in which the conduit System 
has been established, and consequently the amount in controversy is 
to be determined by the value of that right. The plaintiff is seeking 
no recovery against the défendant, has no demand against it for either 
money or property, but simply asks that it change the character of its 
telegraph line from that of pôles and wires to the conduit system, and 
thus does not seek to deprive the défendant of any of its franchise 
rights in said city, but nierely to change and control the manner of 
the exercise of its rights. If this is a correct statement of the question 
involved in this proceeding and of the manner in which the amount in 
dispute is to be ascertained, it is evidently incorrect to détermine that 
amount, as the défendant has endeavored to do in one statement of 
its answer, by a calculation of the cost to the défendant company of 
making the change from one system to the other. Indeed, it may be 
that the conduit system will prove more valuable and less expensive 
to the défendant company than its présent one, as is alleged by the 
plaintifï in the reasons assigned in the motion to remand. But, in any 
event, the burden of showing the jurisdictional facts is upon the de- 
fendant, and it has failed to do more than make the allégation in its 
pétition aforesaid. Moon on the Removal of Causes, § 201 ; Carson 
v. Dunham, 121 U. S. 421, 7 Sup. Ct. 1030, 30 L. Ed. 992. 

x\s the matter thus appears, there is considérable doubt as to whether 
the amount in dispute hère is sufficient to give this court jurisdiction, 
and, indeed, whether the amount is capable of anything like correct 
estimate or ascertainment, and therefore the cause should be remanded 
and this rule made absolute. Hutchenson v. Bigbee (C. C.) 56 Fed. 
329; Fitzgerald v. Railway Company (C. C.) 45 Fed. 812; Winne- 
mans v. Edgington (C. C.) 27 Fed. 324; Huntingdon v. Saunders, 
163 U. S. 318, 16 Sup. Ct. 1120, 41 L. Ed. 174. 

Other matters set out in the pétition and answer do not appear 
pertinent to this inquiry, and therefore are not commented upon, 

The rule is made absolute, and the cause remanded. 
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CITY OP NEW CASTLE v. POSTAL TELEGKAPH-CABLE CO. 

(Circuit Court, W. D. Pennsylvania. March 23, 1907.) 

No. 9. 

Reiioval of Causes— Motion to Kbmand— Bubden or Pkoof. 

On a motion to remand a cause to tlie state court, a mère allégation by 
. défendant in an answer filed to the rule tluat tbe case involves a construc- 
tion of the Constitution or laws of the United States is not sufiicient to 
show jurisdiction in the fédéral court, without a statement of facts show- 
ing how such question can arise, and the nature and character of it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of 
Causes, § 230.] 

In Equity. On motion to remand to state court 

James A. Gardner, for complainant. 

B. A. Winternitz and Rodgers, Blakely & Calvert, for respondent. 

EWING, District Judge. This case is similar in ail respects to that 
of the City of New Castle v. Western Union Telegraph Company, 153 
Fed. 569, in which an opinion has just been filed, except that in the an- 
swer on the rule to show cause why the cause should not be remanded 
the défendant dénies that the matter in dispute does not exceed the 
sum or value of $3,000, exclusive of interest and costs, and avers that 
a decree granting the relief prayed for by the plaintiff would subject 
the défendant to expense and damage greatly in excess of the sum of 
$2,000, exclusive of interest and costs, and that the value of the defend- 
ant's rights afïected by this suit largely exceeds the sum of $3,000, ex- 
clusive of interest and costs ; and, in addition, states that the défend- 
ant maintains many thousand offices throughout the United States for 
receiving and transmitting messages, from each and every of which 
intercommunication is had with each and every cther office in the 
United States, including each and every such office in the state of 
Pennsylvania; that the défendant is therefore engaged in Interstate 
commerce, and its pôles and wires in the said city of New Castle form 
a part of the equipment of a through System of telegraph lines over 
which it transmits messages, not only throughout the United States, 
but to and from ail parts of the civilized world; that by virtue of its 
compliance with the act of Congress approved July 24, 1866 (14 
Stat. 321, c. 330), it is authorized to construct, maintain, and operate 
its lines of telegraph over and along any of the post roads of the United 
States, and that by the Act Cong. March 1, 1884, c. 9, § 1, 33 Stat. 3 
[U. S. Comp. St. 1901, p. 2708], ail public roads and highways kept 
up and maintained are declared to be post roads, and that the said 
highways passing in and through the said city of New Castle are post 
roads within the meaning of the act of Congress aforesaid, and there- 
fore that the matter in dispute in this suit arises under the Constitu- 
tion and laws of the United States, and for that reason alone the case 
is within the jurisdiction of this court. 

Regarding the allégations as to the amount hère in controversy, al- 
though stated in somewhat différent language from that employed 
by the Western Union Telegraph Company in the case referred to, 
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they amount substantially to the same thing, and rise no higher than 
an allégation of that jurisdictional fact, without any évidence in sup- 
port thereof, and are therefore met by the allégations of the plaintiff 
to the contrary. What has therefore ÎDeen said in the case against the 
Western Union Telegraph Company is equally applicable hère. The 
burden resta on the défendant and it has not produced the necessary 
évidence to support its contention. 

Its allégations as to interstate commerce and its occupation of post 
roads are hère introduced for the first time, and formed no part of 
the ground upon which it based its pétition for the removal of the cause 
from the courts of Lawrence county, and, moreover, are not supported 
by any facts which show in what way any question does arise in this 
case involving any construction of the Constitution or laws of the 
United States. A mère allégation to that effect, without a statement 
of facts showing how such question can arise, and the nature and char- 
acter of it, but rather giving only a légal conclusion, is insufficient. 
Gold-Washing & Water Company v. Keves, 96 U. S. 199, 24 L. Ed. 
656; Carson v. Dunham, 121 U. S. 436,' 7 Sup. Ct. 1030, 30 L. Ed. 
992. 

It does not appear, therefore, that there is any better cause in this 
case for supporting the jurisdiction of this court than in that against 
the Western Union Telegraph Company, and for the reasons above 
given, in addition to those stated in the opinion filed in the case against 
the Western Union Telegraph Company above referred to, the rule 
is made absolute, and the case is remanded. 



GEORGE NASH & CO. t. UNIïED STATES. 

(Circuit Court, S. D. New York. January 18, 1907.) 

No. 4,244. 

1. CusTOMS DuTiES— Classification— ScREw Rods. 

Coustruing the provision in Tariff Act July 24. 1897, c. 11, § 1, Schedule 
C, 30 Stat. 159 [U. S. Comp. St. 1901, p. IGHG], for iron rods cold, drawQ, 
or poilslied iu any way in addition to tiie tiroeess of hot rolling, twîd, 
tliat it does not include wire screw rods which hâve heen cold rolled to 
facilita te their use in screw-malcing machines, and which hâve incidental- 
ly acquired a poiish, but that such articles are dutiablc as wire screw 
rods under paragraph 141, 30 Stat. 1G2 [U. S. Comp. St. 1001, p. 1640.J 

2. Same — Construction— Speoific Désignation — Général Provisions. 

When Congress has designated an article by a spécifie iiame, and by such 
name imposes a duty upon it, gênerai terms in a s\ibsequent act or in a 
later part of the same act, although sufficiently broad to comprehend such 
article, are not applicable. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,338 (T. D. 27,288), relating to 
importations at the port of New York. 

Kammerlohr & Duffy (Joseph G. Kammerlohr, of counsel), for the 
importera. 
/. Osgood Nichols, Asat. U. S. Atty. 
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HAZEL, District Judge. Screws are manufactured by machinery 
from screw rods; and, in order not to injure the raaciiine, the screw 
rod must be smooth and hâve a round, even surface. Accordingly, 
raw iron rods, which are" ordinarily uneven or scaly, are cold drawn 
through a die to give them the required smoothness or poHsh, so as 
to readily enable their insertion into the screw-making machine. The 
pohsh or bright appearance produced by the process of cold drawing 
is not necessary to the purpose for which the wire-screw rods in ques- 
tion were imported. The proofs show that there were two shipments 
•of merchandise, the first being classified. by the collèctor as round 
steel bars, and duty was assessed thereon at the rate of nine-tenths 
cent per pound under the provisions of paragraph 135, Act of July 34, 
1897, c. 11, § 1, Schedule C, 30 Stat. 161 [U. S. Comp. St. 1901, p. 
1638]. The later shipments were returned by the collèctor as cold- 
rolled and brightened screw rods ; duty being assessed at four-tenths 
cent plus one-half cent per pound under paragraph 136 of said act, 
which provides that ail iron or steel wire rods which hâve been tem- 
pered or treated in any manner or partly manufactured shall pay an 
additional duty of one-half of 1 cent per pound. 

The importers protested, claiming the merchandise to be dutiable 
at only four-tenths cent per pound under paragraph 136 as wire screw 
rods valued at 4 cents or less per pound. The board decided that the 
collèctor was in error in assessing an additional duty of one-half cent 
per pound, and that the assessment should hâve been under paragraph 
136, with the additional duty under paragraph 141, which provides for 
payment of one-fourth cent per pound upon iron or steel bars or rods 
which are cold rolled or cold drawn or polished in any way in addi- 
tion to the usual process of hot rolling specifically described in para- 
graph 136. 

The question presented by the record is whether the cold rolling of 
the rods to make them smooth and facilitate their use in the screw- 
making machine is the cold drawing specified in paragraph 141 of the 
act. In my opinion the rods in question hâve not been advanced by 
tempering or treating them to such an extent as to carry them beyond 
what is understood in the trade as wire screw rods. The testimony 
given in this court, and which was not before the board, indicates that 
such screw rods are not subject to the additional duty under the provi- 
sions of paragraph 141, which specifically provides for the payment of 
duty on iron or steel bars or rods of whatever shape or section, which 
are cold rolled, cold drawn, or polished. Brightening of the surface 
of the screw rod is subordinate and incidental to the smoothing or cold- 
Tolling process which is essential to the production of the screw rod. 

In this respect, I think the case is similar to United States v. Crucible 
Steel Company (C. C.) 147 Fed. 537, T. D. 27,446. There it was 
specifically held that cold-rolled steel strips, the brightening thereof 
being incidentally acquired in the process of cold rolling, are not sub- 
ject to the additional duty provided in paragraph 141. Moreover, wire 
screw rods are enumerated eo nomine in paragraph 136, and they are 
not thought to be covered or included in the gênerai language of para- 
graph 141. In Arthur v. Lahey, 96 U. S. 112, 24 L. Ed. 766, the rnle 
is laid down that when Congress has designated an article by a spécifie 
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name, and by such name imposes a duty upon it, the gênerai terms 
in a subséquent act or in a later part of the same act, although suf- 
ficiently broad to comprehend sucli article, are not applicable. For 
the foregoing reasons the merchandise, in my judgment, was dutiable 
under paragrapli 136 at four-tenths cent per pound, and not subject to 
the imposition of any additional duty. It is not necessary to pass upon 
the question of the sufficiency of the protest. 
The décision of the board is reversed. 



CNITED STATES V. MULLER, MACI.EAN & CO. 

(Circuit Court, S. D. New York. January 28, 1907.) 

No. 4,417. 

CUSTOMS DUTIES— ArPBAISEMENT— ACTUAL MaRKET VALUE — PhO FORMA In- 
VOTCE. 

Merchandise was entered on a pro forma invoice which erroneously 
stated its vaine to lie grently in exeess of its real value. On apnraise- 
ment tlie ap])raiser ay)proved tl:e vahie so stated, because It was found to 
be sufficiently liii'h. but did not find its real value. Hehi, tbat the an'iraise- 
ment was invalid because not in pomplianoe with Customs Administrative 
Act June 10, 1890, e. 407, § 10. 20 St.at. irîO TU. S. Comp. St. 1901, p. 
1922], prescribinfr tb.at it sbould be tbe duty of appraisers to find "the 
actual marltet value" of imported merchandise. 

[Ed. Note, — For cases in point, see Cent Dig. vol. 15, Customs Duties. 
§§ 181, 1&3.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question sustained the importers' protest a^rainst the 
assessment of.duty by the collector of customs at the port of New York. 

J. Osgood Nichols, Asst. U. S. .A.tty. 

Kammerlohr & Duffy (John G. Duffy, of counsel), for importers. 

HAZEL, District Judge. The merchandise (mica) was assessed 
for duty by the collector at its entry value indicated in the pro forma 
invoice. Subsequently the importer claimed that a clérical mistake 
had been made, and that, according to the consular invoice the mica 
shoukl hâve been valued at the sum of $201, instead of the sum of 
$632, as shown in the pro forma invoice. There was no reappraise- 
ment of the merchandise by the collector. Neither did the importer 
give notice of d-ssatisfaction upon which a reappraisement could hâve 
been had in conformity with section 13 of the tariff act of 1897. There- 
fore the government contends that the importer cannot now be heard 
to claim a less valuation of the merchandise. 

It is urged, however, by the importer that there was no valid ap- 
praisement of the mica ; that the valuation as a resuit of appraisement 
never became final and conclusive ; and, therefore no reappraisement 
upon notice of the importer was necessarv. By the provisions of sec- 
tion 10 of the act of June 10, 1890, c. 407, 26 Stat. 136 [U. S. Comp. 
St. 1901, p. 1922], it was the duty of the appraiser by ail reasonable 
ways and means in his power "to ascertain, estiniate, and appraise 
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!(any invoice or affidavit thereto, or statement of cost, or of cost of 
production, to the contrary, iiotwithstanding), the actual market value 
and Wholesale price of the merchandise at the time of exportation to 
the United States, in the principal markets of the country whence the 
same has been imported." 

There is no dispute as to the value of the merchandise; for the 
government practically concèdes that a clérical mistake was made, 
and that the consular invoice correctly stated the value of the same. 
The examiner inspected the shipment, but I incline to the opinion that 
an appraisement such as contemplated by the tariff act was not made. 
The examiner evidently based his appraisement largely if not altogether 
upon the pro forma invoice, the value of the goods as therein stated, 
and not with the degree of care and the exercise of power that is re- 
quired by the act. Upon that point the testimony of the witness 
Hyder, the officiai examiner in the appraisers' office, after stating that 
he inspected and appraised the goods, is as follows : 

"Q. When you say tUat you appraised it, do you mean that you determined 
its value from sucli information as you liad apurt l'rom the pro forma invoice? 
A. Yes, sir ; that is, I determined the vaine was suffieient. 

"Q. You did not inquire whether the value was too higli? A. No, sir. 

"Q. So when you say you appraised, you mean simply that you were satis- 
fled that the pro tonna invoice value was not too low? A. Yes; not too low. 

"Q. You did not fix the marlict value of the merchandise? A. No, sir ; did 
not fix a positive price." 

The contention of the government that the appraisement of the 
merchandise as made is final and conclusive, has no application to a 
case where the appraisement was evidently made contrary to law and not 
within the provisions of the tariff act. United States v. Béer (T. D. 
27,753). See, also, United States v. Commercial Cable Companv, 
G. A. 5,856 (T. D. 25,801), affirmed by the Circuit Court for this 
district, reported in T. D. 2G,494 (141 Fed. 473). And the distinc- 
tion made by the United States attorney is inapplicable to a case where 
no vahd appraisement has been made. 

It sufficiently appears that there was error in relation to the value 
of the merchandise ; and, as the bona fides of the importers is unques- 
tioned, the action of the Board of General Appraisers in reversing the 
coUector was proper, and must be affirmed. 



N. ERLANGER, BLUMGART & CO. v. UNITED STATES, 

(Circuit Court, S. D. New York. January 18, 1907.) 

No. 3,980. 

1. CrSTOMS DUTIES— AfPRAISEMENT — CONVERTERS' COMMISSIONS. 

Merchandise was bought from so-called converters, who, after receiving 
the order, had the goods manufactured, dyed, and fluished, and forwarded 
them, invoicing tUeni at a certain priée plus a commission. Held that 
the converters were in fact the vendors of tlie merchandise, and that tho 
amount of the commission should be included in the dutiable value of the 
goods. 

lEd. Note. — For cases in point, see Cent. Dig. vol. 15, Customs Dutles, 
S 187.] 
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2. Same— Legalitt— Reviewabitjtt. 

A sa-callcd converters' commission was contended to hâve been Irciprop- 
erly included by the appraising offieers in the dutiable vaine of merehau- 
dise. Held- that the appraisemeut miglit lio re-examiiied, and that évidence 
was admissible to show the nature of such commission. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 15, Customs Duties, 
§ 196.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Curie, Smith & Maxwell (W. Wickhara Smith, of counsel), for 
im}x>rters. 
J. Osgood Nichols, Asst. U. S. Atty. 

HAZEL, District Judg'e. In this controversy it is claimed that the 
refusai of the Board of General Appraisers to rcceive évidence to show 
the illegality of the appraisement proceedings was error. According 
to the importers they had paid a commission of 2}^ per cent, to a com- 
missionnaire in the purchase of the goods. The appraising offieers, 
however, advanced the actual value of the merchandise by disallowing 
any déduction for commissions. The United States Attorney contends 
that the invoices do not show the payment of a commission, that the 
payment of the percentage was in fact paid to the vendor of the 
merchandise, and therefore, the collector, under the provisions of the 
tariff act, correctly treated the alleged commission as part of the in- 
voiced value, and subject to duty. Evidence was given to show that, 
in arriving at the amount of duty, the collector considered the market 
value or wholesale price at the time of exportation in the country from 
whence the merchandise was imported, and that, in arriving at such 
value, he complied with the provisions of sections 10, 13, and 19 of 
the customs administrative act of June 10, 1890 (Act June 10, 1890, 
c. 407, 26 Stat. 136, 139 [U. S. Comp. St. 1901, pp. 1922, 1921, 1932] ) 
which required him to take into considération the costs and charges 
to complète the shipment. 

The importers offered to show before the board the payment of a 
commission for services rendered in the purchase and shipment of 
the goods; but to this évidence the government objected. The board 
sustained the objection, and the case was submitted. An application 
has been made to this court for a review of the décision of the board 
subsequently rendered. The testimony of five witnesses is printed 
in the record showing that the merchandise was bought from so-called 
converters at the price stated in the invoice plus 2^^ per cent, commis- 
sion. It also appears that customarily the converter after receiving 
an order has the goods manufacturée!, then dyed and finished, and, 
when ready for transportation, he forwards them, and charges an 
agreed price, including the commission. The board decided that the 
action of the appraising offieers holding that the item for commissions 
was not independent of the market value of the goods was final and 
conclusive in the absence of fraud or illegality in the proceeding, 
and accordingly the testimony referred to was excluded. Upon the 
authorities of Muser v. Magone, 155 U. S. 240, 15 Sup. Ct. 77, 39 
1,. Ed. 135 ; United States v. Herrman, 91 Fed. 116, 33 C. C. A. 400 ; 
152 F.— 37 
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Robertson v. Frank Bros. Co., 132 U. S. 17, 10 Sup. Ct. 5, 33 L. Ed. 

236; Oberteuffer v. Robertson, 116 U. S. 499, 6 Sup. Ct. 463, 29 
L.Ed. 70G, and United States v. Béer (C. C. A.) 150 Fed. 566, I 
think the évidence should bave been received and considered. In the 
Muser Case, the Suprême Court substantially held that, although the 
vahiation as fixed by the appraisers is final it may, nevertheless, be 
attacked for want of power to make it, or where the appraisers are dis- 
quahfied from acting or items bave been included independent of the 
actual value. In United States v. Béer, supra, the Circuit Court says : 

"As was pointed ont in Robertson v. Frank Tîros., 132 TT. S. 17, 10 Saji. Gt. 
5, ;î3 L. Ed. 280, the gênerai nile that the décision of the Uxal niiiivaiser is 
final and eonelusive unless reviewed hy i)roceediiiss l'or reapiiraiseinent is siih 
ject to the qualiflention that if tlie apjiraiser proceed upon a wvoug prhiei- 
ple, contrarjr to law, and this be made to appear, his appraisement is not un- 
impeaehable." 

Hence, I conceive the rule to be that market values returned by 
the appraisers, though ordinarily not subject to attack, may neverthe- 
less be re-examined, and the importers' remedy is by protest, whenever 
a nondutiable amount is included in such market value, or an inde- 
dependent item bas been improperly considered, or where the appraiser 
omitted to make an inspection and examination upon which he based 
his appraisal. But it is contended by the government that the payment 
of the commission by the importers in the circumstances is wholly 
immaterial, inasmuch as the appraisers bave clearly found the priée 
charged for commission was in fact a part of the purchase priée, and 
was included in the foreign market value. The évidence upon this 
lX)int taken in this court is not persuasive of the claim that the ap- 
praisers erred in their action to ascertain the real market value. Al- 
though the proofs indicate that a commission is customarily paid to a 
so-called converter, and was paid in this case, yet the invoice indicates 
that such converter or agent was in fact the vendor of tlie merchandise. 
It does not clearly appear that the market value in the foreign country 
from where the goods were exported was différent than that lixed by 
the appraisers. 

The décision of the Board of General Appraisers is affirmed. 



UNITED STATFJS T. HENSEL, BRUCKMANN & LORBAOHER. 
(Circuit Court, S. D. New York. January 18, 1007.) 
No. 4,181. 
Cdstoms Diiïies— Classification— Lace Paper— Fbisted Matter— Inci- 

DENÏAL PRINTING. 

So-ealled lace paper, which is used in decoratively paclîing confection- 
erv, etc.. is not l)rou!rht within the provision for printod matter in Tai'iff 
A et .Tuly 24, ]8!)7. c. It, § 1, Schedule M. par. 40?., 30 Stat. 189 [U. S. Comp. 
St. 1901, p. 1073]. by reason of having; names and addre=.ges of mer- 
chants printed thereon. Said provision does not cover matter on which 
tlie printiiig is but a subordinate feature. 
Same— ".Manufactures of Papeh. 

S(i-ca!led lace jiaper doilies, covers, tops, etc., used In packing con- 
foctionery, etc., which are composed of paper perforated with ornamental 
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designs and printed with the names and addresses of merchante, are not 
dutiable as paper, under Tariff Act July 24, 1897, c 11, § 1, Sehedule M, 
par. 402, 30 Stat. 189 [U. S. Comp. St. 1901, p. 16721, but as inanutactures 
of paper, under paragraph 407, 30 Stat. 189 [U. S. Comp. St. 1901, p. lt>73.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,260 (T. D. 26,993), which reversed the 
assessment of duty by the coUector of customs at the port of New 
York. 

J. Osgood Nichols, Asst. U. S. Atty. 
William B. Dungan, for importera. 

HAZEly, District Judge. The merchandise consists of sheets of pa- 
per of ditferent sizes, the centers of some of which are plain, with per- 
forated and embossed border in resemblance of a lace pattern, sheets of 
perforated paper with the name and address of a merchant printed 
thereon, perforated paper for decorating raisin boxes, and confetti 
stamped from large sheets of paper. Duty was assessed thereon by the 
collector at 35 per centum ad valorem, under paragraph 407 of the act 
of 1897 (Act July 24, 1897, c. 11, § 1, Sehedule M, par. 403, 30 Stat. 189 
[U. S. Comp. St. 1901, p. 1673]), as manufactures of paper, or of which 
paper is the component material of chief value. The importers pro- 
tested and clahned that the goods were dutiable at 25 per centum, under 
paragraph 402, as paper not specially provided for, or as printed mat- 
ter, under paragraph 403, or as surface-coated paper, under paragraph 
398. The Board of General Appraisers decided that the doilies, lace 
tops, and vinetas, which hâve no printing thereon, and the confetti, were 
articles manufacturée from paper, and dutiable under paragraph 407, 
while the so-called lace paper, top and side pièces for raisin boxes or 
cartons, and doilies, with printing thereon, were dutiable, under para- 
graph 403, as printed matter. The government has made application 
for review to this court. 

Reliance is placed by the United States Attorney upon the case of 
Kraut V. United States (C. C.) 134 Fed. 701, affirmed 143 Fed. 1037, 71 
C. C. A. 684, in support of the contention that the articles are in fact 
manufactures of paper, and not printed matter. The importers urge 
that the printing on the paper bags in the Kraut Case was merely in- 
cidental, and did not to- any extent affect their usefulness as bags, 
while in this case the purpose of printing upon the lace papers the name 
of the merchant using the same was to advertise the commodity to 
which they were applied as wrappers, covers, or side pièces of wrap- 
pers. The facts, however, do not sustain this contention. The primai 
object of the lace paper is the ornamentation or décorative feature. The 
proofs show that the articles are manufactured by placing sheets of the 
desired quality of paper under a steel die, and the figures, designs, on 
lace patterns are produced by being stamped or eut with the press. 
This opération is not thought to come within the category of "printing," 
as that term is defined in Arthur v. Moller, 97 U. S. 365, 34 L. Ed. 1046. 
The facts show that the raw paper is the article of chief cost in the fin- 
ished product ; the cost of stamping being about 25 per cent., and the 
market price of the importation is estimated at treble the cost of manu- 
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facture. The finished articles are used as doilies, covers, wrappers for 
raisins, side and end pièces of raisin wrappers or confectioners' sup- 
plies. The articles hâve been materially changed from paper. They 
hâve in fact lost their character of paper, and the printing on the ex- 
hibits, considering their primai purpose, is a subordinate feature. They 
are essentially différent from labels or visiting cards having printed 
matter, ornamentation, or finished borders thereon, which manifestly 
serve an entirely différent purpose, and the printing unquestionably is 
the important feature. Hence, this case is thought to be controlled by 
the principle of the Kraut Case. 

The décision of the board, therefore, îs modified, and the conclusion 
of the coUector on the specified articles approved. 



UNITED STATES v. THREB PACKAGES OP DISTIIXED SPIRITS. 

(District Court, E. D. Pennsylvania. Marcli 22, 1907.) 

No. 7 of 1&04. 

Intebnal Revenue— FoRFEiTrEE of Spirits— Infoemation. 

An information for a forfeiture of distilled spirits for violation of Rev. 
St. §§ 3289, 3455 [U. S. Comp. St. 1001, pp. 2132, 22791, held bad on demur- 
rer, as not sufficiently deflnite to disclose to tliB court or claimant the pré- 
cise nature of the act eliarged to be a violation of the statute. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 29. Internai Revenue, 
{ 133.] 

On Demurrer to Amended Information for Forfeiture. 

J. Whitaker Thompson and Walter C. Douglas, Jr., for the United 
States. 
Furth & Singer, for claimants. 

J. B. McPHERSON, District Judge. The amended information 
novi^ before the court, which seeks to forfait three packages of dis- 
tilled spirits for alleged violation of the revenue laws, contains three 
counts, of which the first count need not be considered, since the 
government concèdes it to be demurrable. The second and third 
counts are as follows: 

"(2) For that heretofore, to wit, prior to the seizure of the said three pack- 
ages, they and each of them were then and there so stamped, branded, and 
marlîed as to show that their contents were distilled spirits manufactured by 
the Philadelphia Pure Rye AYhisky Distilling Company, and had been duly 
inspected, and that ail the provisions of the internai revenue laws in respect 
to the same had been coniplied with; whereas the said packages then and 
there contained something else than the contents which were therein when 
the said packages had been so lawfnlly stamped, branded, and marked by an 
officer of the revenue, to wit, conipounrt liquor, manufactured by the mixing 
and compoundiug of distilled spirits with caramel, also ealled burut sugar, 
and the said paclîages, then and there stamped, marked, and branded as afore- 
said, with their contents as aforesaid, were on the 2d day of March, A. D. 
1904, sold and shipped by the said Abe Stronse and Elias Wineland, trading 
as aforesaid, unto one John Birlcman. Wherefore the said three packages 
and their contents are forfeitable to the United States bj; vlrtue of section 
3455 of the Revised Statutes. 
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"(3) For that heretofore, to wit, prior to the seizure of the sald thre« pack- 
ages, certain distilled spirits, to wit, a compound liquor manufactured by tbe 
mixing and compounding of distilled spirits witli caramel, also called burnt su- 
gar, were fouud in eaeh of said three packages, each of said packages then and 
there containing five gallons or more of said compound distilled spirits, with- 
ont having thereon the marks and stamps required therefor by law, to wit, 
the stamps and marks for rectifled spirits. Wherefore said packages are 
forfeitable to the United States by virtue of section 3289 of the Revised Stat- 
utes." „.^.,. ,. i--^-». 

To thèse counts the claimants hâve assigned the following grounds 
of demurrer: 

"(2) That the second article of sald amended information Is Indeflnlte, ob- 
scure, vague, and uncertain, in that it is not made clear whether the 'some- 
thing else' which is alleged to hâve been in the packages aforesaid at the 
time they were sold and shipped by the said Abe Strouse and Elias Wine- 
land, trading as aforesaid, was a compound liquor manufactured by the mii- 
ing with caramel, or burnt sugar, of other distilled spirits than the distilled 
spirits whlch were originally inspected in said packages, or whether the 
'something else' referred to, and alleged to be a compound liquor, consisted 
only of the distilled spirits which had originally been inspectjBd in said pack- 
ages, to whlch there had been added caramel, or burnt sugar. 

"(3) That the thlrd article In sald amended information is indeflnlte, ob- 
scure, vague, and uncertain, in that it is not made clear whether the com- 
pound liquor alleged to hâve been manufactured by the mixing of distilled 
spirits with caramel, or burnt sugar, and charged to hâve been found in each 
of said three packages, consisted of other distilled spirits than the distilled 
spirits which were originally inspected In said packages, to which burnt sugar 
or caramel had been added, or whether it referred to the distilled spirits 
which were originally inspected in said packages, to whlch caramel or burnt 
sugar had been added." 

It is apparent, I think, that the demurrer must be sustained. The 
information is certainly capable of being construed to charge that the 
claimants mixed caramel or burnt sugar with other spirits than the 
liquor received from the distilling company, using for this purpose the 
packages in which the spirits that came from the distillery had been, 
or were, contained. The claimants admit that, if the proof sustained 
this charge, a good ground for forfeiture would be established. But 
the information is also capable of being construed to charge that the 
liquor found in the packages when they were seized was compounded 
by mixing caramel or burnt sugar with the very spirits that were 
received from the distilling company, and that the compounding took 
place in the packages thus received. It is clear, from the argument of 
the United States attorney, that the government desires to raise the 
question whether the mixing of caramel or burnt sugar with distilled 
spirits, without affixing the stamps required when liquor is rectified, 
comes within the purview of the third paragraph of section 3244 of 
the Revised Statutes [U. S. Comp. St. 1901, p. 2096], and especially 
within the final clause of the paragraph, which déclares that: 

" * * * EJvery person who, without rectifying, purifying, or reflning dis- 
tilled spirits, shall, by mixing such spirits, wlne, or other liquor with any 
materials, manufacture any spurious, imitation, or compound liquors for sale, 
under the name of whiskey, brandy, gin, rum, wine, spirits, cordials, or wine 
bitters, or any other name, shall be regarded as a rectifier, and as being en- 
gaged in the business of rectifying," 
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In the information as it stands, I agrée with the claimants that 
this question is not raised with sufficient distinctnéss to justify the 
court in deciding it, or to enable the claimants to be certain that they 
will not be called upon at the trial to meet any other charge than this. 

It is therefore ordered that the demurrer be sustained, but leave 
is granted to the government to file an amended information vvithin 
10 days. 



In re MARTIN. 

(District Court, E. D. New York! Mareh 25, 1907.) 

1. Bankeuptcy— Composition. 

A conipoBition oiïered by a bfinkrnpt and accepted by the requisite num- 
ber of cretJitors eoiisidered aud confirmed. 

2. Same— COSTS— Attorneï's Fées. 

Wbere a coniposition offcrcd by a banknipt whicli indiides Ibe payment 
of ail coRts is oonfiriiied aftcr oi)])ositioi), tlie b;uikru]it s attoniey wi]I uot 
be ailowed fées from the estiito for bis services iu Heeuriug tbe coufirma- 
tion. 

In Bankruptcy. On motion to confîrm composition. 

Bernard G. Barton, for bankrupt. 
Abr. A. Silberberg, opposed. 

CHATFIELD, District Judge. A composition on a certain basis 
lias been proposed, and between 50 and 60 pcr cent, of' the creditors 
in amount hâve consented. Over 90 per cent, in number hâve con- 
sented; but, with one or two exceptions, the cnsenting credi'ors are 
creditors in small amounts. One of the two largest creditors is opposed. 
It may be questioned whether small creditors generally oppose as quick- 
ly as large, both because there is not so much involved, and because a 
large creditor can afïord to pay the cost of opposition, as his saving, 
if any, would be greater. But the chief items about which argument is 
presented show an entirely différent method of computation by the 
spécial commissioner and by the objecting creditors. The différence 
in the amount of the estate as estimated by the opposing parties arises 

as follows: 

Spécial ObjectinR 

Commissioner. Ci-editors. 

Outstanding accounts stated to be $2,192 6C 

Of wbicb bankrupt and spécial commissioner consid- 

er collectible îl,!,"?? 70 

Sales made by trustée and receiver 3,84,3 4." 

Of wbich reeeiver bas ou hand, net 900 00 

Stock of paints, vvall paper, ctc 2,0(;9 00 

Fnrniture, horse, and wason 850 OO 

For wbicli bankrupt and spécial master estimate 

amount to be realized 2.000 00 

$4,0:}7 70 $9.55.5 G9 

The bankrupt makes an offer aggregating $3,772.49, together with 
the expenses and compensation of the various parties and officers who 
are entitled to compensation out of the estate. The largest item of 
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différence, that between the amount of sales and the cash now in the 
hands of the trustée, is a matter to be considered at the time of the 
subniission of the trustee's account. If the trustée has but $900, net, 
on hand, the balance must hâve been paid out by the trustée during 
the continuance of the business, and cannot be charged against the 
bankrupt on an offer of compromise. Perhaps more could hâve been 
realized by an earlier sale, but this is not an objection to the com- 
position. 

As to the différence in bills receivable, the objecting creditors show 
nothing except that they state gencrahy that the account:-, were owed 
by the same persons to whom the receiver and trustée is now giving 
crédit, and the bankrupt testified that thèse accounts were not closed 
up by the trustée. The évidence on which the report was made seems 
to bave been the statements of the bankrupt and trustée that approx- 
imately $1,130 of thèse accounts were good; and général critxism of the 
estimate, without pointing out any errors, is not convincing. 

The other item, viz., $2,000 for the sales value of goods appraised 
by Mr. Fitzsimmons at $3,519.60, including the fixtures and horse 
and wagon, on its face appears to be small ; but an examination of the 
testimony shows that most of this stock consists of broken lots of wall 
paper, paint, etc., which (especially the wall paper) hâve been in 
stock since last year, and even at auction would not fînd a ready sale. 
It seems reasonable that small lots of wall paper, of patterns not like 
patterns in présent use, would bring greatly reduced prices at any kind 
of a sale. 

Under thèse circumstances, and taking ail of the items into con- 
sidération, and considering also that the business has been conducted 
since this question of a composition was first suggested, so that the 
value of the stock has certainly not increased, it seems that the report 
of the spécial commissioner should be confîrmed, the spécifications of 
objection dismissed, and the composition approved. 

The attorney for the bankrupt has asked for an allowance in lieu 
of costs, in case he should prevail in having the composition confirmed. 
There is abundant authority to show that the court can allow costs in 
its discrétion ; but when the bankrupt offered a composition, under 
the circumstances, he must bave known that he might meet with opposi- 
tion, and on ail the record it is impossible to hold that the opposition 
was unreasonable and without foundation. 

The bankrupt must therefore pay his own attorney for his services 
with respect to thèse objections, and the apphcation for costs will 
be denied. 



PARKES V. SEASONGOOD. 

(Circuit Court, D. Rhode Island. Mardi 26, 1907.) 

No. 2,700. 

1. iNNKEEPEnS— LlABILITY OF GUKSTS— WnONGFUL USE OF ROOMS. 

A guest occiipying l'ooms in a liotel witlj liis faïuily ciumot be held 
liab'.e to tlie landlord for iiprniittir.f; a nuree in liis euiiiloy to remain in 
such rooms and to be there dolivered of an ille.tritimate ehild; any seandnl 
arising from the affair, wliicli may bave resulted in injury to the laud- 
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loi'd's business, not being the proximate resuît of the delivei-y Itself, or 
of the action of tlie giiest ia permitting it in liis apartments, 

2. Same— Causing or Permitting Nuisance. 

A guest of a liotel, wlio knowingly pennits the body of a dead infant to 
be concealed in the rooms occupîed by him, or causes it to be coneealed in 
any other part of the building, and in either case to remaiu until it be- 
comes offensive to other guests, commits a nuisance, and may be charge- 
able vvith llability for damages resulting to the landlord's business ; but, 
unless he actively causes or participâtes in tlie coneealment in a placft 
not under his control, he is not chargeal)le with liabiiity unless the act 
was done by oue for whom he is responsible. 

3. Master and Servant— Employment Creating tiie Relation— Trained 

Nurse. 

A trained nurse, perfonuing her usual duties and exercising the skill 
which is the resuit of training in that profession, docs not corne vvàthin 
the définition of a servant, but rather is one who renders personal serv- 
ices to an employer in the pursuit of an independent calling, and the em- 
ployer is not liable as master for her acts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1210-1216.] 

At Law. On demurrer to déclaration. 

Albert B. Crafts, for plaintiff. 

W. W. Moss and Gardner, Pirce & Thornle}^ for défendant 

BROWN, District Judge. The déclaration states, in substance, 
that the plaintiff kept a summer hôtel; that the défendant engaged 
board and rooms for himself and his wife, and a trained nurse, who 
was to take care of his wife and who occupied the same room with his 
wife ; that on August 6, 1904, said nurse gave birth to a stillborn, 
illegitimate child in said room; that on August 1, 1904, the défendant 
knew of the nurse's condition, and that she was about to be delivered, 
but did not make the same known to the plaintiff, and knowingly al- 
lowed her to be delivered in said room, and knowingly allowed the 
body of said child to be hidden in a closet opening out of said room, 
thereby creating offensive odors ; that certain beds and bedclothing 
were ruined; that on August 11, 1904, the défendant knowingly 
"allowed and caused" the body to be hidden in a closet used by boarders 
opening out of a hallway, causing odors and a nuisance to the patrons 
of the hôtel; that on August llth the body was discovered by em- 
ployés of the plaintiff, and notice given to the authorities; that the 
facts became public, and were published in newspapers, in consé- 
quence whereof patrons left the hôtel and intending patrons were kept 
away; that the plaintiff lost profits, and was put to expense for bed, 
bedclothes, and disinfecting. 

As the défendant urges, the déclaration seems to be based upon 
varions théories of wrong. No authority has been presented to show 
that, in permitting the use of a room for the delivery of a child, the 
défendant was guilty of violation of duty to the plaintiff. Much stress 
is laid upon the scandai resulting from the illegitimacy of the child. 
The delivery of a child in itself, whether it be legitimate or illegitimate 
in its parentage, is not an unlawful act; and such scandai as may 
hâve resulted from the delivery can hardly be attributable to the delivery 
itself. No authority has bcen produced which in any degree tends to 
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show that the défendant was liable either for harboring a pregnant 
wonian or for suffering her to be delivered in apartments hired by 
him. While it is net improbable that an occurrence of this kind niay 
bave been regarded by guests as a sufficient cause for leaving the 
hôtel, and while it inay hâve deterred persons from going to the hôtel, 
yet it cannot be said that this was such a proximate resuit of the 
delivery of an illegitimate child that the défendant was under any 
obligation to guard against such scandai. 

The allégations that the défendant knowingly allowed the body 
to be hidden and to create odors présents a case of nuisance for which 
the défendant might be responsible if he knowingly suffered it to con- 
tinue in rooms hired by him and under his control. While the déc- 
laration allèges that the trained nurse was a servant of the défendant to 
take care of and wait upon his said wife, ordinarily a trained nurse, per- 
forming her usual duties with the skill which is the resuit of train- 
ing in that profession, does not come within the définition of a servant, 
but rather is one who renders personal services to an em])loyer in 
the pursuit of an independent calling. Any liability of the défendant 
in this case could not rest upon the responsibility of a master for 
the acts of a servant. 

The déclaration states that the défendant "knowingly allowed and 
caused" the body to be hidden in a closet opening out of a hallway. 
If the défendant were merely passive in suffering a person to conceal 
the body outside of the rooms under his control, it is doubtful if he 
would be guilty of an actionable wrong in neglecting the requirement 
of ordinary decency to inform the plaintiff. 

The défendant contends that, upon the allégations of the déclaration, 
the nurse alone caused the plaintiff's injury, and was alone responsible 
for her actions. This is true unless, as bas been said, there was either 
active participation in the concealment of the body outside of the rooms 
under the defendant's control, or a failure to remove the body from the 
rooms under the defendant's control, and sufïering it to become of- 
fensive, having knowledge of its présence. 

The défendant criticises this déclaration as an attempt to throw 
responsibility upon the défendant for acts for which a third person 
alone was responsible; but, as the case stands on demurrer, effect 
must be given to the allégations of the déclaration as they are framed. 
It would be manifestly unfair to the défendant to permit the case to go 
to trial upon the présent déclaration. 

Demurrer sustained on the first and second grounds. 



In re XATIIANSON. 

(District Court, B. D. New York. Marcii 14, 1907.) 

BANKitrrrTCY— Application for Disciiaroe — Amendmest of Si'ecifications of 
Objection. 

Rule 32 in banliruptcy does not operate as a statute of limitations to 
prevent the court from permitting ereditors to file ameiicled spécifications 
of objection to a bankrupt's discliarge after tbe expiration of 10 days, in 
its discrétion. 
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In Bankruptcy. On motion for leave to file amended spécifications' 
of objection to discharge. 

Joseph S. Rosalsky, for objecting creditors. 
Slade & Slade, for bankrupt. 

CHATFIELD, District Judge. Jacob Nathanson was adjudicated 
a bankrupt in Fcbruary, IDOB. At varions times thereafter the bank- 
rupt attended before the référée in banl<ruptcy, and was examined 
by the attorney for the creditors, and on the riOth of November, 1906, 
filed an apphcation for discharge. On the retnrn day objections were 
filed by certain of the creditors, and spécifications thereunder were 
referred to the référée in bankrnptcy as spécial master for hearing. 

Counsel for the bankrupt has objected in writing and orally to the 
varions spécifications, and has submitted a brief to the spécial master. 
Two of the spécifications hâve been withdrawn, and the spécial master 
has not passed upon the objections to the others now before him for 
considération. 

At this stage in the proceeding the attorney for the objecting credit- 
ors has made a motion for leave to file amended spécifications, a copy 
of which he has submitted with his moving papers. The attorney for 
the bankrupt opposes the application to file amended spécifications, 
upon the ground that, under rule 32, creditors opposing a bankrupt's 
discharge must file their spécifications in writing within 10 days, unless 
such time is extended by a spécial order of the judge. No such order 
having been made, and the 10 days having expired, it is now claimed 
that the court has no jurisdiction to allow the amended spécifications 
to be filed; and the attorneys for the bankrupt set fjrth generally va- 
rions reasons why, in their o l'nion, the proposed amended spécifications 
are insufficient and lacking in persuasiveness. It does not seem to the 
court that the latter questions should be considered at fie présent time. 
If the amended spécifications are to be held no better than the original, 
the référée in bankruptcy as spec'al master is the proper person to 
consider the varions reasons urged therefor. Inasmuch as he has not 
reported, and inasmuch as justice to the creditors, as well as to the 
bankrupt, is the purpose of the law, ail valid objections should be 
presented to the spécial master. There has been no such lâches on the 
part of the objecting creditors as to make it appear that they were dis- 
regardful of or waived their grounds of objection, and it does not seem 
to the court that the rights of any one will be prejudiced if the amended 
spécifications should be sent to the master. If a separate order extend- 
ing the time to file spécifications should be necessary, this could be 
entered nunc pro tune. It does not seem that rule 32 is intended to 
hâve the effect of a statute of limitations, and to put the matter beyond 
the court's control. 

The application for leave to file amended spécifications will be 
granted, and they will be referred to the référée, as spécial master, 
to hear and report, in conjunction with those heretofore filed. 
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In re KAXE et. al. 
(District Court, E. I>. Pennsylvaiiia. April 2, 1907.) 
No. 2,416. 

BaNKKBPTCY — .TUBTSDICTION OF CoUBT— FUiXDS IN IIaNDS OF STATE COUBT. 

Wliere, at tlie tiuie o£ tlie filing of a pétition in l)anlvruptfy, an attach- 
ment suit was pending in a state court iu wiiicli a fund claimed by the 
baulirupts and also by otlwrs tiad beeii brougbt under the control of the 
court by a garnisbment, sueli court is tbe proper tribunal to détermine the 
rigbts of tbe several ciainuints tbei'oto, and tbe banlvruptcy court is with- 
out juriKdiction to uialie sucb détermination, except by cousent of ail par- 
ties in interest. 

In Bankruptcy. On certificate f roni référée. 

David lyEvis, for claimant. 
James B. Givin, for bankrupts. 

J. B. McPHERSON, District Judge. I do not think the référée 
gave sufficient weight to the attachment proceedings in the common 
pleas of Philadelphia County. Thèse were begun nearly three months 
before the pétition in bankruptcy was filed, and J. Joseph Murphy 
was summoned as garnishee. He then held in his hands, and still 
hokls, the sum of $500, to which, eitlier in whole or in part, there are 
several claimants, including each of the bankrupts. The money has 
never been in the control of the District Court, and its ownership is 
a fairly disputable question. Clearly, as it seems to me, the court of 
common pleas is the proper tribunal to settle this controversy, unless 
ail parties in interest hâve submitted themselves to the court in bank- 
ruptcy. The référée thought that such submission had been made, and 
therefore decided the case on the merits, and entered an order direct- 
ing the garnishee to pay over to Mary Murphy the $500 now in his 
hands. In making this order, I think the référée was in error. It 
may be that Mary Murphy, Kane, and Sweeney did submit them- 
selves to the jurisdiction of the District Court; but it is plain that the 
garnishee declined to follow this course, and that he has an individuai 
claim upon part of the fund. He set up the pendency of the attach- 
ment proceedings at an early stage of the hearing b:fore the référée, 
and duly renewed the objection after the référée had made his report, 
thus preserving his rights and bringing the question before the court 
for détermination. 

The Court of Appeals of this circuit has, I think, in effect decided 
the point in Tennessee, etc., Co. v. Grant, 14 Am. Bankr. R. 288, 135 
Fed. 322, 67 C. C. A. 676. It may be that Metcalf v. Barker, 187 U. 
S. 175, 23 Sup. Ct. 67, 47 L. Ed. 122, cited by the Circuit Court of Ap- 
peals, and apparently relied upon, in some degree at least, to sup- 
port the décision of that court, should be regarded as somewhat more 
restricted in scope than may be indicated by the opinion in Tennes- 
see, etc., Co. v. Grant. The later case of Clarke v. Larremore, 188 
U. S. 488, 23 Sup. Ct. 363, 47 L. Ed. 55, in which Metcalf v. Barker 
is referred to and distinguished, may in effect hâve qualified Tennes- 
see, etc., Co. V. Grant to some extent; but I do not think that it is for 
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this court to pronoiince with positiveness upon tliat question. If tlie 
Circuit Court of Appeals thinks that its ruling should be modified, it 
will no doubt take a fitting occasion to déclare its opinion. 

If the trustée sees proper to urge his claim against the fund in the 
common pleas, that court will no doubt permit him to intervene for the 
protection of the bankrupts' interests, whatever they may be. 

The order directing J. Joseph Murphy to pay $500 to Mary Murphy 
is set aside. 



THE CURTIN. 

(District Court, E. D. Pennsylvania. March 20, lOOT.) 

No. 25. 

Admibat.tt — Jtjtîisdictton — Action for I:f,TURY to Tier. 

Semble, tliat an action for Injury to a pier by a moving vcssel Is not 
cognizable In adiiiiralty. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 1, Admiralty, §§ 
222-234.] 

In Admiralty. On exceptions to libel and pétition to amend libel. 
John F. Lewis and Francis S. Laws, for libelant. 
John A. Toomey, for respondent. 

J. B. McPHERSON, District Judge, The amendments prayed for 
by the pétition presented on October 12, 1906, are hereby allowéd. As 
thus amended, the libel seeks to recover damages from the tug and its 
tow, not only for injury donc by collision with the libelant's pier — 
which projects from the bank of the Delaware river into the navigable 
waters of the stream — but also for injury donc by the same collision 
to certain barges, also belonging to the libelant, that were lying on the 
surface of the river alongside the pier. The défendants' principal 
exception to the unamended libel denied the cotirt's inrisdictinn v^nn 
the ground that injury to a pier was not cognizaDle in admiralty 
(The Plymouth, 3 Wall. [U. S.] 20, 18 I^. Ed. 125; The Haxby 
[D. C] 94 Fed. 1016; The Haxby [D. C] No. 2, 95 Fed. 170) ; but 
this exception is no longer applicable to the libel as a whole, now that 
the amendment setting forth tlie injury to the barges has been allowed. 

So far as the damage to the pier is concerned, the libelant's claim to 
recover in this action is based solely upon the case of The Blackheath, 
195 U. S. 361, 25 Sup. Ct. 46, 49 L. Ed. 236, or, to be more accurate, 
upon certain language used by Mr. Justice Brown in his concurring 
opinion. In order to prevent the libelant from going to unnecessary 
labor and expense, it is proper for me to say now that I do not un- 
derstand The Blackheath to overrule The Plymouth, or to qualify It 
in any degree. Indeed, the court is at pains to point out that the au- 
thority of The Plymouth has not been disturbed. Mr. Justice Holmes, 
speaking for thecourt, concludes as follows (page 367 of 195 U. S., 
page 48 of 25 Sup. Ct. [46 L. Ed. 336] ) : 

"It is unnecessary to détermine tlie relative weight of the différent éléments 
of distinction between Tlie Plymoutli and the case at bar. It is enough to 
say that we now are decling with an injury to a government aid to naviga- 
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tion from ancient times subject to the admiralty, a beaeon emerging from the 
water, injured by the motion of the vessel, by a continnous act beginning and 
consummated upon navigable water, and giving character to the eft'ects upon a 
point which is only technically land, through a connection at the bottom ot 
the sea. In siich a case jurisdiction may be taJcen ^vithout transcending the 
îiniits of the Constitution or encountering Tbe Plymonth or any otlier autbor- 
itT binding on this court. As to the présent English law, see The Uhla, L. R. 
2 Ad. & Ec. 29, note; The Swift, [1901] L. R. Prob. 168." 

As at présent advised, therefore, I feel botind to hold that the dam- 
age done to the pier is not recoverable in this court, and, if the hbelant 
g0€S on to take testimony concerning such damage, it must be clearly 
understood that the question is hkely to be décidée! against the Hbel- 
ant's right to recover for that particular injury. 

The amendments having been allowed, the exceptions to' the Ubel 
are overruled. 



HERMANN BOKBR & CO. v. UNITED STATES. 

(Circuit Court, S. D. New Yorlî. January 8, 1907.) 

No. 4,238. 

CusTOMS DuTiES— Classification— Nickel Anodes— "Sheets." 

In construing Tariff Act July 24, 1897, c. 11, § 1, Schedule C, par. 185. 
30 Stat. 166 [U. S. Comp. St. 1901, p. 164,5], relating to nickel, nickel 
oxide, and nickel alloy, "in pigs, jngots, bars, or sheets," hcld (1) that only 
nickel In one of the forms enumerated is included ; (2) that the provision 
for "sbeets," th(Tefore, does not include anodes cousisting of nickel 
plates about 12 incbes long, GV> Inches wide, and less than a half inch 
thlek, a "sheet" being broad, thin, and expanded ; and (3) tbat such anodes 
are dutiable as manufactures of nickel under paragrapli 193, 30 Stat. 167 
[U. S. Comp. St. 1901, p. 1645]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,-335, T. D. 27,277, in which the Board 
of General Appraisers affirmed the assessment of duty by the collector 
of customs at the port of New York. 

Kammerlohr & Dufïy (John G. Dufïy, of counsel), for iniporters. 
D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. The merchandise in question, invoiced as 
rolled anodes, consists of plates of pure nickel about 12 inches long, 6^ 
inches wide, and ^/ic of an inch thick, which are eut from sheets of 
nickel and chiefly used for suspension in a bath for nickel plating. 
They were assessed for dutv under paragraph 193 of the présent tariff 
act of July 24, 1897, c. 11, § 1, Schedule C, 30 Stat. 1G7 [U. S. Comp. 
St. 1901, p. 1645] , as a manufacture of nickel. The importera claim the 
classification should bave been at 6 cents per pound under paragraph 
185, reading as follows : 

"Nickel, nickel oxide, alloy of any kind in which nickel is a component ma- 
terial of chief value, in pigs, ingots, bars, or sheets, six cents per pound." 

The board held that the nickel must be shown to be either "pigs, 
ingots, bars, or sheets," and inasmuch as the facts of this case do not 
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bring the importation within the évident language of paragraph 185, 
the coUector's classification was correct. The importers contend that 
the words last c[uoted refer and are restrictive only as to forms of nick- 
el alloys, as evidenced by the fact that nickel oxide, nickel cubes and 
nickel in grains cannot be included in any of such restricted forms, and 
therefore the importation in question is clearly included in said para- 
graph as "nickel." But in this contention, I do not agrée, as it is 
proven that the nickel , has been advanced by cutting and the plates 
are made capable of practical use by the mère drilling of holes in their 
upper ends. 

The board expressed the opinion that the merchandise had a distinc- 
tive name, purpose, and use; and accordingly testimony was given in 
this court in opposition thereto. Such testimony indicates that al- 
though the articles are chiefly used as anodes they are not precisely 
like the commercial anodes which hâve hooks or ears at their upper 
ends by which they may be suspended in a bath for plating. The évi- 
dence olïered by the importers, however, to differentiate the imported 
article from the anode known to the trade is unimportant, in view of 
the fact that the plates properly belong to a variety or class desired by 
some users who prefer to drill holes in a plate or supply their own 
hanging device ; and that given tending to show that the articles are 
commercially known as nickel sheets and not plates is unsatisfactor)' 
and inconclusive. Ordinarily a sheet of métal is comprehended to be 
broad, thin, and expanded, while the dimensions of a plate are ap- 
preciablv less. 

The décision of the Board of General Appraisers is affirmed. 



UNITED STATES y. KNIPSCHER & MAAS SILK DYEING CO. 

(two cases). 

(Circuit Court, S. T). New York. January 18, 1907.) 

Nos. 4,249, 4,250. 

1. CUSTOMS DUTTKS— CLASSIFICATION — DYBES' STTCKS— BaMBOO. 

Ramboo dyors' sticlis, rouuded at the ends and smootlied off at ttie 
Joints, are covered by the enmneration of banibno in Tarife Act ,Tulv 24, 
1807. c. 11, § 2, Free List, par. 70O, 30 Stat. 202 [U. S. Comp. St. 1901, 
p. 1G891. ratber than by the provision for wood, unmamifaetnvod. in sec- 
tion ]. Scliedule D, par. 198, 30 Stat. 1G7 [U. S. Comp. St. 1901, p. 1646]. 

2. SaME— Wood "tÎNMANUFACTURED." 

Dyers' sticits of hard wood, which hâve been trimmed and peeled. and 
had tlie rough edfres removed. and the ends rouuded, are not dutiable as 
manufactures of wood, unrter TarifC Act ,TuIv 24, 1897. c. 11, § 1. Schedule 
P. par. 208. ?0 Stat 168 [U. S. Comp. St. 1901, p. 1047J, but as wood, un- 
irai rinfactured, under paragraph 198, 30 Stat. 167 [U. S. Comp. St. 1901, p. 
1646]. 

On Application for Review of Décisions of the Board of United 
States General Appraisers. 

The décisions in question reversed the assessment of (iut.y by the collector 
of custonis at the port of New York ou articles of two classes, consisting (1) 
of bamboo sticks of the description given in the opinion following, and (2) of 
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hard wood sticks about one inch In diameter, which had been trlmmed and 
peeled, and had the rough places removed, and tbe ends rounded. On tbe au- 
thority of G. A. 6,031 (T- D. 20,350), the Board held the former class to hâve 
been erroneously classifled as wood, unmanufactured, under Tariiï Act July 
24, 1897, e. 11, § 1, Schedule D, par. 198, 30 Stat. 107 [U. S. Comp. St. 1901, 
p. 1640], and to be within the provision for bamboo, in section 2. Free List, 
par. 700, 30 Stat. 202 [U. S. Comp. St. 1001, p. 1689] ; and, on the authority ot 
G. A. 578 (T. D. 11,219), the Board held that the latter class had been im- 
properly classified as manufactures of wood, under section 1, Schedule D, par. 
208, 30 Stat. 168 \V. S. Comp. St 1901, p. 16471. and ehould hâve beea classi- 
fled under said provision for wood, unmanufactured. 

J. Osgood Nichols, Asst. U. S. Atty. 
Everit Brown, for importers. 

HAZEL, District Judge. The conclusions of the Board of General 
Appraisers that the bamboo sticks in question, which are about 4 feet 
in length, are entitled to free entry, under the provisions of paragraph 
700 of the Act of July 24, 1897, c. 11, § 3, Free List, 30 Stat. 202 [U. 
S. Comp. St. 1901, p. 1C89], is afErmed. The bamboo sticks, which 
were invoiced in bundles, are commercially known as "dyers' sticks," 
and are used by dyers for hanging on dyeing material. It appears 
that the ends of the bamboo sticks are rounded, and that their rough 
joints hâve been smoothed. In Brauss v. United States (C. C.) 120 
Fed. 1017, it was held that splitting bamboo sticks and cutting them 
into lengths for use in making brooms does not change their character ; 
they still being bamboo sticks. The government daims the Brauss 
Case is distinguishable, in that there the article was not a manufacture, 
while in this case the rounding of the ends and the smoothing of the 
joints clearly constitute a manufacture. Upon this point it is sufficient 
to say that I agrée with the Board that the identity as bamboo has not 
been destroyed by the work donc upon them. 

As to the hard wood sticks, duty was a?;sessed by the collector at 
35 per cent, ad valorem, under paragraph 208 of the présent tariff act. 
The importers claim that the classification should hâve been at 20 per 
cent, ad valorem, under paragraph 198. The articles are used for 
dyers' sticks. The décision of the Board that the merchandise was duti- 
able under paragraph 198, as wood, unmanufactured, is thougiit to be 
correct. 

The décision of the Board is sustained. 



TTNTTED STATES v. ALBERT LORPCH * OO. 

(Circuit Court, S. D. New York. January S, 10U7.) 

No. 3,774. 

CusTOMS nuTTES—CLASsiFTOATiON— Agate Beakings— Precious Sto^fs. 

'l'Ile provision for precious stoiics eut, but not set, in Tariff .\ct July 24, 
1897, c. 11, § 1, Schedule N. par. 485, 30 Stat. 192 lU. S. Comp. St. 1901. p. 
1(;70], is not liniited to stones used otlierwise than for industrial puri'ORcs ; 
and eut pièces of agate used as scale bearings are dutinble nn<lpr said 
provision rather than as manufactures of asate under Schedule B, par. 
115, 30 Stat. 159 [U. S. Comp. St. 1901, p. 1G3G]. 
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On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,875 (T. D. 25,8G5), which reversed 
the assessment of duty by the collector of customs at tlie port of New 
York, on the authoritv of U. S. v. American Express Co. (G. C.) 
147 Fed. 894. Note ' Smith v. Computing Scale Co. (C. C.) 147 
Fed. 890. 

J. Osgood Nichols, Asst. U. S. Atty. 

Comstock & Wasliburn (Albert H. Washburn, of counsel), for im- 
porters. 

HAZEL, District Judge. Small pièces of agate, concededly a pre- 
cious stone, sawed, eut, and polished, useful for jewelers' and assayers' 
scales, are hère involved. An assessment of duty by the collector at 
50 per centum ad valorem under paragraph 115 of the présent tariff 
act (Act July 24, 1897, c. 11, § 1, Schedule B, 30 Stat. 159 [U. S. 
Comp St. 1901, p. 1636]), for manufactures of agate not specially 
provided for, was not sustained by the Board of General Appraisers ; 
the latter being of the opinion that under the ruling in the case of 
Hahn v. United States, 100 Fed. 635, 40 C. C. A. 622, paragraph 435, 
which provides for precious stones eut, but not set, was more spécifie, 
and accordingly directed an assessment of duty at the rate of 10 per 
centum ad valorem. The proofs show that the article in question, when 
imported, bas been suitably eut, polished, and prepared for mounting 
in the frame of the scales. The scales are of superior quality, and the 
mounting of the agate bearing in the métal groove is accomplished ac- 
cording to some of the witnesses without difficulty, and requires no 
skill in its adjustment. The lapidary, one Fox, called by the importera, 
however, swore that the agate bearings are set in the frame similarly 
to the setting of certain stones in a ring; this being necessary to in- 
sure absolute accuracy of the scales. Notwithstanding this apparent 
conflict of testimony regarding the setting of the bearings, I am satis- 
fied by the record that the agate bearings were eut, polished, and pre- 
pared for use, and were completed, salable articles. That they had 
regard to industrial utility rather than beauty, as manifested in the 
display of precious stones, is not thought important. 

The case of Benedict & Warner v. United States (C. C. A.) 145 
Fed. 914, is thought in point. In that case the article consisted of rock 
crystal, a precious stone which was advanced in value by painting. 
I quote: 

"The fact that thèse unset precious stones hâve been advanced in value by 
being eut and ornamented with varions designs in an expensive manner brinss 
thern specifically within the provisions of paragraph 435, regardless of the 
subséquent advance in value by painting. ïliey are therefore not dutiable as 
manufactures of rock crystal not specially provided for under the act." 

The décision of the Board of General Appraisers, holding that para- 
graph 435 for precious stones is more spécifie than the provision of 
paragraph 115, is approved. 
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THE CIïY OF LOWELL. 

(Cil-cuit Court of Appeals, Second Circuit. March 5, 1907. On Rehearing, 

Mardi 2.3, 1907.) 

No. ICI. 

1. CoixisioN— Navigation of East Rivée in Fog— Care Required. 

Wliile a large steamsliip passir.s out from East river al'ter 7 o'clock in 
tl]e morning is not required to stop and anehor in tlie fairwaj- becauso a 
dense tog closes in, it is lier duty to navigate witli great care, and not 
only to reduc.e fi)eed, but also to kec]) sufiiciently near the ceiiter o£ tli^? 
river to avoid dungerous proximity to piers and ferry slip!~. 

[Ed. Note.— For cases lu point, see Cent. Dig. vol. 10, Collision, §§ 184 - 
ISG. 

Collision rules, speed of steamers in fog, see note to Tlie Niagara, 28 
O. C. A. 532.] 

2. Same— Steamer and Ferryboat Crossing— Mutuat, Fault. 

A large sound steamer whou passing down the East river about 7 
o'clock in the niorning entered a dense fog when soiue distance above 
tho Brooklyn Bridge, being at that titne al)out the center ot the chan- 
nel. She continued at slow speed, and after passing the bridge, and wlien 
off the Wall Street ferry slip and near the ends of the piers. came into 
collision with a steam ferryboat crossing froiu Brooklyn. HelO, that she 
was in fault for allowing herself to vary froni the coinpass course vvhicli 
vvould hâve kept her in or near the center of the chaunel ; that tlie fei'- 
ryboat was also in fault for failing to stop wlien, being then near the 
center of the river, she heard the whistles of the steamer on her starboard 
hand, and apparently forward of her beam, but was unable to see the 
steamer because of the fog, slnce, if the starboard hand crossing rule was 
not applicable, the situation was governed by article 16 of the inland 
navigation rules (Act June 7, 1897. e. 4, 30 Stat. 96 [U. S. Conip. St. 1901, 
p. 2880]), which require<t her under su^-h circumstancos to stop and navi- 
gate with caution until danger of collision was cver. 

fBd. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, §§ 104, 
195.] 

Appeal from the District Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York holding the City of Lowell 
solely in fault for a collision with the ferryboat Columb.'a in the East 
river off the Wall Street ferry slip a little after 7 a. m. November 4, 
1904, in an extremely dense fog. The ferryboat was bound across the 
river from Brooklyn ; the steamer coming down to round the Battery 
for her pier in the North river. The opinion below is reported in 139 
Fed. 901. 

Harrington Putnam, Henry E. Mattison, and Wing, Putnam & 
Burlingham, for appellant. 

La iRoy S. Gore and James J. Macklin, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The présentation of the facts in the 

opinion of the district judge is most exhaustive, and need not be re- 

peated. We conçut with him in the conclusion that the Lowell was 

in fault. The suggestion of counsel for the appellee that a steamer 332 

152 F.— 38 
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feet long should hâve anchorcd at 7 a. m. in a dense fog in the fairway 
of the East river near the Brooklvn Bridge does not commend itself. 
The distance was not great from the place below the Williamsburg 
. Bridge where the fog closed in to the more open water beyond the 
river's mouth, and the bells on successive ferry slips were guides by 
which the navigators could note their progress and détermine when they 
had reached the point where the necessary change of compass course 
should be made; but in thus proceeding the utniost precaut'ons were 
necessary, not only to reduce speed, but also to keep sufiîcientl}' near 
the center of the river to avoid dangerous proximity to piers and 
ferry slips. A careful study of the testimony satisfies us that in the 
matter of speed the navigators of the Eowell were doing ail they could 
to keep her speed down to barely steerageway while moving on to get 
out of that dangerous locality ; but we are also forced to the conclusion 
that they made a serions miscalculation as to their course, which re- 
sulted in bringing her but a little ways off the Columbia's Manhattan 
slip. By reason of the bend in the river, it is necessary for a vessel 
coming down to change her compass course about the time she passes 
Brooklyn Bridge, and the usual course there laid by a vessel navigating 
in midriver is S. W. by W. ^ W. 

Of the four persons in the pilot house of the Lowell, two testify that 
glancing aloft through the fog they saw. the Brooklyn Bridge. The 
wheelman testifies that he did not see it, but, being told by the others 
that they were passirg it, he changed the compass course to the one 
named. Of the two witnesses who saw the bridge through the fog, 
one says that they passed under about the center of the span, the other 
"a good deal nearer to the Brooklyn tower than to the middle of the 
bridge." Neither of thèse statements can be made to harmonize with 
the other testimony in the case. Taking even the center of the span 
as a starting point, the compass course would carry the Lowell several 
hundred feet clear of the Wall Street ferry slip ; but the testimony 
given by those on the ferryboat, who heard the sound of voices, hoisting 
engines, etc., on shore, clearly sustains the proposition that the collision 
took place but a short distance from the slip. Moreover, the testimony 
of the pilot of the Fulton ferryboat to whom the district judge refers 
is most persuasive, since it is conceded that the Lowell passed between 
her and the New York shore. His story is that he just missed making 
his New York slip, finding himself close up to the white spiles of the 
Mallory Line Fier. Thereupon he backed out, navigating from the 
Brooklyn end of his boat, sufficiently in his judgment to enable him to 
make the slip on his second attempt. But a small amount of clearance 
was needed, since it was the first of the ebb and the tide barely half 
a mile an hour. His estimate thit he went back about two lengths 
seems altogether reasonable. There is no conceivable reason why he 
sliould hâve gone further. But, if the Lowell were where her two 
witnesses say she was, he must hâve backed about half way across the 
East river to enable the Lowell to pass hini to the westward — a sup- 
position too highly improbable to be accepted. We are entirely satis- 
fied that, when the Lowell passed the Brooklyn Bridge, she was a 
considérable distance to the westward of the center of the span. And 
we conclude tliat her navigation was faulty, in that she did not lay 
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a course wbich vvould hâve broiig'ht her to the Une of tlie bridge so iiear 
to the center of the span that the new course (S. W. by W. j W.) 
would hâve brought her down substantially in midchaunel, or at least 
so near it as not to interfère with ingress to the ferry shp. The chart 
shows that there is a bend in the river at Corlaer's Hook, which, of 
course, necessitated a change of course. This vvas where the fog closed 
in. "We ran into the fog there at Corlaer's Hook," savs the wheelsman, 
"aîter we turned around under the [Williamsburg] bridge." Tlie 
Lowell was at that time in the middle of the river, both shores visible, 
and, if a proper coinpass course were then laid and held to carefully, 
it should hâve brought her clown mid river to the Brooklyn Bridge. 
The record does not disclose what compass course was laid, so we can- 
not tell whether a miscalculation in that respect vi'as the cause of the 
subséquent trouble. The L,owell after roundirg Corlaer's Hook, backeil 
to check her headway on entering the fog and backed again to allow 
a Catherine Street ferryboat to pass ; but she bas two propellers and 
backs straight, not like a single-screw boat. There is some évidence 
from the wheelsman (the only witness to compass course) that at one 
time whileabove the Brooklyn Bridge she had lost steerageway and 
her head was swinging ofï the course, and that he brought her back 
by porting the wheel. We cannot say what particu'ar act of commission 
or omission brought her to the lower bridge so far west of its center 
as the évidence shows she was, but we are satisfied that some mis- 
calculation amounting to a fault put her so far from midriver that the 
new course brought her at the time of collision close to t'ie ferry slip. 
We are unable, however, to concur in the finding that the ferryboat 
was free from fault. According to the narrative of her master, he blew 
a four-whistle blast to the bellman at the New York slip when she was 
in midriver. Immediately after he heard three whistles (the Lowell, 
as the event proved) on bis starboard hand well up the river. He 
did not stop then, but ran on until he was near bis dock, when the 
Lowell's second three blasts were heard, and immediately thereafter 
the vessels came in sight of each other and into collision. Hid the 
Columbia stopped her engines when the first whist'.es were heard, and 
not resuraed navigation until the position and movemcnts of each boat 
was understood by the other so that it might be conducted wit'îont 
danger of collision, this accident would net bave happened. Upon 
cross-examination the master admitted that he gave attention to those 
first three whistles by trying "to get under the dock out of that boit's 
way if possible"; that he judged it was a vessel comi: g down; su;)- 
posed it was one of the big beats ; knew he had her on tlie st-^-rboard 
hand (the Columbia was heading north at the time and the other was 
therefore forward of her beam) ; and knew that it was bis duty to avoid 
her. The district judge hekl that the starboard-hand rule did noL 
apply because the Columbia was near her Manhattan slip; but her fail- 
ure to stop her engines when the first signal was heard occurred when 
she was only a little way past midriver. The privilège accorded to 
ferryboats attempting to efïect an entrance into their slips is not ex- 
tended to cover their navigation in the main river. N. Y. & Norwalk 
S. Boat Co. V. The Columbia (D. C.) 92 Fed. 939. Her counsel argues 
that it should not apply because the vessels were unable to see each 
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other's location and heading. It is net necessary to express any 
opinion upon this proposition vvliicli seems rather broadly expressed. 
See The Oceanic (D. C.) 61 Fed. 338; The Newport News, 105 Fed. 
389, 44 C. C. A. 541. If it be held that the starboard-hand rule is 
inapplicable when the position of the other vessel is not ascertained 
because of fog, then the situation is governed by article 16 of the Act 
June 7, 189? (30 Stat. 96, c. 4 [U. S. Comp. St. 1901, p. 2880] ), which 
provides that : 

"A steam vessel bearins:, apparently forward of ber beam, the fog signal 
of a vessel the position of wbich is not ascertained shall, so far as the cir- 
eumstances of the case admit, stop her englues, and theu navigate with cau- 
tion until danger of collision is over." 

In our opinion, when from hearing the first three whistles of the 
Lowell the navigator of the Columbia, while still but a little past mid- 
river, had good reason to suppose (as he says he did) that one of the 
large Sound steamers was coming down on his starboard hand and 
forward of his beam, it was reckless navigation to keep on across 
what he should hâve supposed might be her course, instead of at once 
stopping and sounding alarm signais. 

The decree is reversed, with costs of this appeal, and cause remanded, 
with instructions to divide the damages, with interest, but without 
costs. 

On Rehearing. 

Counsel is in error in supposing that the court was ignorant of the 
East river statute of 1848, since embodied in the New York City con- 
solidation act — it has been before us many times — or that it "overlook- 
ed" the fact that the whistle blown by the Lowell near the bridge was a 
three-blast whistle. Although one of the witnesses testified that it 
was customary with steamers navigating in a fog as the Lowell was to 
Sound such a signal, it was nevertheless a fault to do so, certainly 
whenever the angines were not in fact going full speed astern. But we 
did not discuss that fault because it was manifest from the testimony 
that the three-blast signal in no way misled the pilot of the ferryboat. 

The pétition for reargument is denied. 



UNITED STATES v. PIDBLITY & DEPOSIT CO. OF MARYLAND et al. 
(Circuit Court of Appeals, Second Circuit March 5, 1907.) 

No. 59. 

1. Evidence— CoNTBACTS— Variation by Paeol E'vidence— Implied Condi- 
tions. 

The rule that, where parties bave deliberately put thelr engagements 
into writing, in such terms as to Iniport a logal obligation, without any un- 
certainty as to the object or extont of such engagements, the writing Is 
prcsumed to contain the entlre contract, and ail the prior and eontem- 
poraneous negotlatlons are merged therein, and cannot be shown by paroi 
évidence to modify the terms of the writing, applies as well to its Implled 
as to its expressed conditions. 

lEd. Note. — For cases iu point, see Cent. Dig. vol. 20, Evidence, §§ 1756- 
1771.] 
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2. Sami",— Action fob Beeach. 

The United States entered into a contract, by whlch the other party was 
to fumish and place in position, for tlie purposes of tlie construction of a 
brealiwater, 88,000 tons more or less of riprap stone. Tlie proposais on 
whlcti the contract was let required bids to state the location of the quar- 
ry from whieh It was proposed to obtain the stone, and to be accompanied 
by a sample, and the contractor's bid stated that the quarry was located 
"at Spuyten Duyvil, New York." The contractor had previously pur- 
chased from tbe United States, and agreed to remove, a large quantity of 
stone which the government had deposited on leased premises at Spuyten 
Duyvil ; but, before the riprap contract was completed, be was dispossess- 
ed and prevented from removing any more of such stone by reason of 
the faiiure of the government to renew Its lease, and thereupou he aban- 
doned the contract. Held. in an action agalnst him and the surety on bis 
bond for breach of the contract, that it could not be shown by the surety, 
as a défense, that it was understood by the parties that the stone to be 
used was that so purchased by the contractor, and that performance was 
prevented by the act or default of the government, which precluded its 
recovery, since the efiCect of such évidence would be to add a term to the 
written contract which did not speclfy such stone. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 20, Evidence, §§ 1756- 
1772.] 

C!oxe, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error by the United States, plaintiff in the court below, 
to review a judgment for the défendant rendered upon a verdict by 
the direction of the court. 

W. T. Dennison, Félix Frankfurter, and Henry L. Stimson, for 
the United States. 

A. B. Boardman and O'Brien, Boardman, Platt & Dunning, for 
défendants in error. 

Before WALLACE, EACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The action w^as brought by the gov- 
ernment to recover of the défendant, as surety for one Conkling, 
damages alleged to hâve been sustained by the breach by ConkHng 
of his contract with the government. The défendant undertook that 
Conkling would perform and observe ail and singular the agreements 
on his part contained in a written contract bearing date September 
26, 1899, made by him with the government for furnishing, delivering, 
and placing in position, for the purposes of the construction of a break- 
water, "88,000 tons, more or less, of riprap stone." The contract 
provided that Conkling should commence the work within 30 days 
from the time of the approval of the contract by the chief engineer of 
the United States army, and should complète the same on or before 
October 1, 1900, and, if he failed to prosecute the work faithfully 
and diligently, the government should be at liberty to annul the con- 
tract by giving notice to that efïect, and should be entitled to retain 
as its own ail money due or to become due under the contract. It also 
provided that Conkling should be paid 51 cents per ton for the stone 
when placed in position; "payments to be made monthly, when the 
work contracted for shall hâve been delivered and accepted." The 
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contract refers to annexée! spécifications as forming a part of it. The 

spécifications contained this provision: 

"Bidders will state in tlieir proiwsals the location of the quarries from which 
it Is proposed ,to obtain the stone. Thèse stateuients in tlie aceepted proposais 
will constitute a part of the eontract. A sample of the stone to be used will 
be submitted wih the proposai as a standard for couiparison." 

Conkling's proposai, statéd: 

"The quarry from which I propose to obtain the stone, sample submitted, Is 
located at Spuyten Duyvil, New York." 

The contract was approved October 14, 1899, and about the Ist 
of November following Conkling commenced delivering the stone. 
During November he deUvered and placed in position 3,3G2 tons of 
the stone. The work had been reported by the inspecter in charge, 
but had net been formally aceepted or rejected by the engineer in 
charge, when ConkHng temporarily suspended work. This occurred 
on or about November 2?th. In the previous May, ConkHng had 
entered into a contract with the government to purchase and remove 
a large deposit of stone belonging to the government, located upon 
premises at Spuyten Duyvil, which the government had leased from 
one Dykeman, and by which contract ConkHng was to hâve until June 
17, 1900, to remove the stone. Owing to the neglect of the govern- 
ment to obtain an extension of the lease, the government's right of 
possession to the premises expired December 1, 1899, and thereupon 
the owneç of the premises commenced proceedings to dispossess the 
government, and notified ConkHng that he must not enter upon the 
premises to remove the stone. December 8th Conkling was notified 
to résume work without delay. He did not résume, alleging as a 
reason that, because of the neglect of the government to procure an 
extension of the lease, he was prevented from obtaining the stone. 
The government did not obtain an extension of the lease for several 
months, and in the meantime notified Conkling, after repeated requests 
to Conkling to résume the work, that his contract was annulled. Conk- 
ling was never paid for his work; but, so far as appears, he never 
requested an estimate thereof or payment therefor. The increased 
cost incurred by the government on completing the work covered by 
Conkling's contract was about $2,500. 

Upon the trial the court directed a verdict for the défendant upon 
the ground that the government by its acts had made it impossible for 
Conkling to perform the contract, and the défendant as surety was 
thereby released. 

The only question that requires considération is whether it was 
compétent for the défendant to show by extraneous évidence that the 
"88,000 tons, more or less, of riprap stone," mentioned in the con- 
tract, was according to the contemplation of the parties thereto the 
stone which Conkling was to procure from the leased premises at 
Spuyten Duyvil. If the contract was in eft"ect one to furnish and de- 
liver that stone, the government by its own act prevented Conkling 
from performing his contract, as we held in a former controversy 
l)etween the présent parties (137 Fed. 860, 70 C. C. A. 201). Speak- 
ing of the May contract, we said; 
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That contract, "by necessary implication, included au obligation on tlic pa't 
of the govermnent to permit Conkling to reinove tlie stone, aiul iii tliis be- 
balf to secure to liim tlie i)i-ivilege of aecess to tlie preuiises during the neces- 
sary period of bis performance." 

If, hovvever, the contract permitted Conkling to furnish any rip- 
rap stone of the quaUty and dimensions specified, or like the saniple 
accompanying his bid, it is quite immaterial that he raay hâve becn 
prevented by the government from furnishing the particular stone 
which he had in contemplation. 

The rule is elementary that, where the parties hâve deliberately put 
their engagements into writing in such ternis as to iraport a légal ob- 
ligation, without any uncertainty as to the object or extent of such en- 
gagements, the writing is presumed to contain the cntire contract, 
and ail the prier and contemporaneous negotiations are merged there- 
in, and cannot be shown by paroi évidence. The writing, it is true, 
may be read by the light of surrounding circumstances in order more 
perfectly to ttnderstand the intent and meaning of the parties ; but, 
as they hâve constituted it to be the only and final expression of their 
meaning, no words can be added to it, or others substituted in place 
of words it already contains. The rule which precludes a resort to paroi 
évidence to modify the terms of a written contract in particulars, in re- 
spect to which its language is uneqnivocal, applies as well to the implied 
as to the expressed conditions. Indeed, that which is a part by implica- 
tion is as much a part of the contract as though it had been fully ex- 
pressed in its words. Thèse familiar rules control the présent question. 
The contract was unambiguous, and the court below erred in making a 
contract between the parties by paroi évidence which obligated Conk- 
ling to furnish the particular stone which he had contracted to purchase 
from the government, instead of any other stone which might be 
of the quality of the sample submitted vvith his bid coming from the 
locality of Spuyten Duyvil. 

We hâve not overlooked the case of United States v. Peck, 103 U. 
S. 64, 26 L. Ed. 46, which is relied upon as an authority in point by 
the défendants in error. That was a case in which the claimant had 
entered into a contract with the government to furnish and deliver a 
certain quantity of hay on or before a specified day, and the contract 
made no mention of the source from which it was to be obtained, and 
the question was whether it was compétent for him to show by the 
surrounding facts that the hay vi^ithin the contemplation of the contract- 
ing parties was to be procured at the Big Meadows, a place under the 
control of the government. The court decided that the évidence was 
compétent, and that, because the government had deprived the claim- 
ant from obtaining the hay from that place, the latter was not liable 
for a breach of the contract in failing to deliver it. That case was 
peculiar in the fact that both of the contracting parties knew, at the 
time of entering into the contract, that the only hay which could pos- 
sibly be supplied in fulfillment of the contract was that which coukl bc 
obtained from the particular place. If it encroaches uDon the rules to 
which we hâve adverted, its authority ought not to be extended to 
cases in which the facts are not practically identical. 

The judgment is rcversed. 
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COXE, Circuit Judge (dissenting). I tliink the judgment should 
be affirmed upon the authority of United States v. Peck, 103 U. S. 64, 
2G ly. Ed. 46, which cannot be distingnished from the case at bar 
upon any rational theory. In one case the contract related to hay 
and in the other to stone, but the only material variation favors the 
contention of the défendant in error, for in the Peck Case the contract 
made no mention of the source from which the contractor was to secure 
the hay. In the case at bar, on the contrary, the contract expressly 
States that the quarry from which the riprap stone is to be furnished 
is located at Spuyten Duyvil and it is admitted that tlie United States, 
through its duly authorized agent, knew that this statement related 
to the pile of stone on Dyckman Meadow. 

This court decided (137 Fed. 866, 70 C. C. A. 204) that the United 
States by its conduct in permitting its lease to expire prevented the 
défendant in error from using the stone from this pile. 

It is only necessary to substitute the word "stone" for the word "hay" 
in Mr. Justice Bradîey's opinion to demonstrate the exact similarity of 
the two cases, as follows ; 

"ïhe supply of stone which he (the contractor) depended on, and which un- 
der the eircumstances he had a riglit to dépend on, was taken away by tho 
défendants themselves. In other words, the défendants prevented and hin- 
dered the clalmant from performing his part of the contract. * * * 

"It is a Sound prineiple that he who prevents a thing being done shall net 
avail himself of the nonperformance he bas oceasioued." 
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(Circuit Court of Appeals. Third Circuit. March 4, 1907. On Rehearing, 

Aprll 22, 1807.) 

No. 39. 

1. JuDGîfENT— Action on Judq5[ent— Foem. 

The appropriate form of action at common law to recover an amount 
due on a judgment is an action of debt, and, although under a state prac- 
tlce such an action may be brouglit in assumpsit, the principles applicable 
thereto are those aijplicable to a common-law action of debt. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 
1720, 1721.] 

2. SAME— JXJDGMENT WUICII WiLL SUPPORT ACTION— DeCKEE IN EQUITT. 

While an action at law may be maintained on a final decree in equlty 
to recover a sum adjudged by such decree to be due and owing, to support 
such an action the decree must be unconditional, and the suin adjudged 
to be due must be payable, in any event. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 
1719-1723.] 

3. SaME— CONDITIONAL DECREE. 

A decree in equity entered upon a pétition of complaînant for leave 
to substitute attorneys, which granted such leave on condition that he 
pay the attorneys originally employed certain suins for fées and disburse- 
nients, is not a final adjudication which is conclusive between the com- 
plainant and his counsel with respect to tbe amount due from him for their 
services and disbursements, and will not support an action at law to re- 
cover the sums therein conditionally required to be paid. 

fKd. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 1719- 
1723.] 



DU BOIS V. SEYMOTTR. GOl 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 
See 145 Fed. 1003. 

Tliomas H. Murray, for plaintifï in error. 
Judson Harmon, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, Dis- 
trict Judge. 

LANNING, District Judge. The proceedings on tliis writ of er- 
ror require, first, a détermination of the exact nature of the action 
prosecuted in the court below. It is styled an action of assumpsit. 
In his déclaration the plaintiiï avers that in March, 1899, a cause in 
equity was pending in the Circuit Court of the United States for the 
Southern District of New York, in which John Du Bois was the 
complainant and the mayor, aldermen, and commonalty of the city of 
New York and others were défendants; that while the cause was 
pending John Du Bois died ; that John E. Du Bois, the plaintiff in er- 
ror hère and the défendant below, was substituted, in his own right 
and as exécuter of the last will and testament of John Du Bois, de- 
ceased, as complainant in the cause ; that John E. Du Bois, as sole 
devisee and executor, employed Henry Clark Johnson as soliciter in 
the cause, and John S. Seymour, the défendant in error hère, and 
Eugène M. Harmon, who constituted the firm of Seymour & Harmon, 
and Judson Harmon, associate counsel; that Henry Clark Johnson, 
Seymour & Harmon, and Judson Harmon, in pursuance of their em- 
ployment, began and continued actively the préparation and prosecu- 
tion of the equity cause until on or about April 26, 1901, when John 
E. Du Bois, in his own right and as executor of the will of John 
Du Bois, deceased, presented to the court in which the equity cause 
was pending a pétition praying for leave to discharge his then coun- 
sel and to substitute others in the cause; that on June 2.5, 1901, the 
cause was referred to a master of the court "to take testimony and 
report what was a fair and reasonable amount of counsel fées for the 
said solicitor and counsel, to wit, Henry Clark Johnson, Se3'mour & 
Harmon, and Judson Harmon" ; that the master subsequently made 
a report to the court concerning the matters referred to him ; and 
that the court, on November 24, 1902, entered the following decree: 

"This cause having corne on to be heai'd in May, 1901, upon a pétition by the 
complainant for a substitution ol: attorneys, and boiug tliereupon on .Tune 2'>. 
1901, referred to Arthur H. Jlasten, Esq., one of the standing masters of this 
court, to take testimony and report promptly what is the fair and reasonable 
amount of counsel fées (inoluding disbursements) for ail services of complain- 
ant's solicitor and comisol to date, and the report of said standiiifr master, dat- 
ed August 10, 1002, l)eing now before the court, and ail exceptions to the same 
overruled by order of Xoveniber 21, 1002, and the court being satisfied with 
the reasonabloness and propriety of said master's rcjiort, it is ordered and ad- 
judged that the fair and reasonable amount of eounsol fées, inchiding disburse- 
ments, for ail services of complainant's solicitor and counsel to .Tune 25, 1901, 
the date of the order of référence, is as folUnvs: To .Tudsou Harmon, $1.000; 
to Henry C. .Tolmson, .$2,ri00 ; to Seymour & Harjiion, .$T,.")00 : and $1,450 in- 
curred as disbursements by complainaufs authority in tlie emiiloyment of Ed- 
ward E. Quimby as a patent expert — and the order of substitution is made con- 
ditlonal upon the payment of said sums with interest on each item from June 
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25, 1901. It ÎR fnrtlier orilered aud adjndged tliiit tliere is due from com- 
plainant to Seyinonr & I]:ii"iion tlie sum of .$074.50, paid by them for aecount 
of luaster's aud stenogrui)l]fr"s fées in this proceediug. It is furtlier ordered 
and adjudged that tliere is due to Artliur H. Masten tlie sum of $38T.50, tbe 
balance of his fées as niaster in tliis proceeding. It is furtlier ordered and ad- 
judged that, upon payment of tlie foregolng sums, tbe complainant may sub- 
stitute other solicitors and counsel in the place of bis présent solicitor and 
counse!." 

It is also averred that an appeal was taken from the above decree 
to the United States Circuit Court of Appeals for the Second Circuit 
by the complainant John E. Du Bois (134 Fed. 570, 69 C. C. A. 112) ; 
that the decree was subsequently afïïrmed by the Court of Appeals, 
and that on November 21, 1904, the United States Circuit Court for 
the Southern District of New York, after receiving the mandate of 
the Court of Appeals, entered a decree in accordance with that man- 
date. It is further averred that "subséquent to the date of said final 
judgment" John S. Seymour, by the death of his partner, Eugène 
M. Harmon, and by deeds of assignments, became entitled to the in- 
terests of Eugène M. Harmon, Henry Clark Johnson, and Judson 
Harmon, in the decree, and that the amounts named in the decree 
were just and reasonable sums for the services rendered and for dis- 
btirsements. The final averment is : 

"ïbat said final decree and .iudgment entered by tbe Circuit Court of the 
United States for the Southern District of New York against said John E. Du 
Bois, in his own right aud as exe<-utor of the last will, etc., of John Du Bois, 
deceased, as aforesaid, for the suiiis aggregating ,$13,124.50, is unsatisfied and 
unpaid, and the whole thereof, witli interest from .lune 25, 1901, is still due 
and owing, and for the same plaiiitiiï claims judgment with costs, etc., against 
said John E. Du Bois, individually and as executor of the last will and testa- 
ment of John Du Bois, deceased." 

To the above déclaration the défendant filed pleas in the follow- 
ing words: "And now, August 29, 1905, the above-named défend- 
ant pleads two pleas, to wit: (1) Nonassumpsit ; (2) payment with 
leave." 

By the common-law procédure, the appropriate form of an action 
at law to recover an amount due upon a judgment is an action of 
debt. Such an action lies for the recovery of a fîxed and definite sum 
due upon a contract, whether it.be a con*ract of record, like a judg- 
ment, or a contract by specialty or a simple contract. In such a form 
of action, therefore, the plaintif? must déclare on a contract and must 
daim the amount alleged to be due on that contract. It differs from an 
action of assumpsit, in that the latter is for the recovery of damages 
for the nonperformance of a paroi or simple contract. With this dis- 
tinction in view, an examination of the déclaration before us shows 
that the présent action is not, according to the rules of the common 
law, an action of assumpsit. No paroi or simple contract is set forth. 
No breach of such a contract is alleged. No damages for the non- 
performance of such a contract are demanded. What the plaintifï 
lias done is to set forth in his déclaration a proceeding in equity, and 
a decree of a court of equity, which he calls a "final judgment and 
decree," and which he says "is unsatisfied and unpaid" and "is still 
due and owing." The averments throughout the déclaration relate 
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to an alleged contract of record — that is, to a judgment or decree — 
on which the plauitiff déclares a certain definite sum is due to him. 
While, therefore, counsel for the plaintiff hâve not denied that the 
action is, under the practice established in the state of Pennsylvania, 
properly styled an action of assumpsit, or that the plea of nonassump- 
sit is by that practice allowable, the action is clearly one for the re- 
covery of a debt, a sum certain, alleged to be due and owing from 
the défendant below to the plaintifï below upon a certain decree ren- 
dered by the United States Circuit Court for the Southern District 
of New York in a cause on the equity side of that court. It vvas so 
treated on the trial of the action, for, in addition to the proofs to show 
that the titles to the several sunis named in the decree are now vested 
in John S. Seymour, no évidence was ofïered except exemplified copies 
of the proceedings in the Circuit Court of the United States for the 
Southern District of New York and the Circuit Court of Appeals for 
the Second Circuit. The défendants ofïered no proofs whatever. The 
course pursued was consistent with an attempt to prove a judgment 
or decree, and not damages. The principles to be applied to the prés- 
ent case must therefore be those that are applicable to a common- 
law action of debt on a judgment record. 

In earlier days there was doubt whether a decree in equity should 
be allowed to rank with a judgment at law, or whether it could be 
the basis of an action of debt in a court of law ; but there is no doubt 
on that question now. Final decrees of courts of equity hâve the same 
conclusive efifect as to questions of fact determined by them as judg- 
ments at law. If a final decree adjudges a fixed and certain sum to 
be due and owing from the défendant to the complainant, and noth- 
ing more, an action at law may be maintained on it for the recovery of 
the sum so adjudged to be due and owing; but the decree must be an 
unconditional one. The spécifie sum of money adjudged to be due 
must be payable, in ail events. If there be a condition annexed to the 
decree which renders it uncertain whether payment shall ever be 
obligatory, the decree is not a record on which the common-law ac- 
tion of debt, or any other action at law instituted for the purpose of 
recovering a debt, can be founded. We think thèse principles are es- 
tablished by Post v. Neafie, 3 Caines (N. Y.) 32; Pennington v. Gib- 
son, 57 U. S. 65, 14 U. Ed. 847; Mutual Fire Ins. Co. v. Newton, 
50 N. J. Law, 571, 14 Atl 756 ; Cord v. Newlin, 71 N. J. Law, 438, 
59 Atl. 32; Evans v. Tatem, 9 Serg. & R, 352, 11 Am. Dec. 717. 

The record of the présent case shows that, while the equity suit was 
pending in the United States Circuit Court for the Southern District of 
New York, the complainant became d'ssatisfied with his counsel, and fil- 
ed a pétition praying for leave to discharge his counsel and to substitute 
others in their places. That pétition was referred to a master "to take 
testimony and report promptly what is the fair and reasonable amount 
of counsel fées (including disbursements) for ail services of complain- 
ant's solicitor and counsel to date." It also provided that, "upon the 
coming in of said report, order of substitution will be made condi- 
tional upon the payment of said fées." The référence to the master 
was for the mère purpose of enabling the court to détermine the 
condition on which the complainant should be allowed an order of 
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substitution. Tlie master took testimony and suhsequently reported 
to the court the amounts he deemed "fair and reasonable" for counsel 
fées and disbursements. This report having been confirmed, the de- 
cree on which the présent action is based was made. The primary 
object of the pétition was to obtain an order of substitution. The de- 
cree was a provisional one only. It could not be successfully pleaded 
in bar of an action at law for the recovery of the value of the services 
of counsel or the amount of their disbursements. The power ex- 
ercised by the court in making the decree was purely discretionary, 
and its discrétion, judicially and not arbitrarily exercised, was not 
reviewable by the Circuit Court of Appeals. That such was the view 
of that court is made clear bv its language when the decree was before 
it on appeal in Du Bois v. Mayor, 134 Fed. 570, 69 C. C. A. 112. It 
said: 

"The only question presented upon tliis review is whetlier or not tlie Circuit 
(îourt erred in requiring, as a eonclitlon of tlie substitution of attomeys, that 
the complainant should pay the attorneys originally employed by him a fair 
and reasonable compensation for the services aetually rendered and disburse- 
ments made by them. We are of the opinion that the most favorable view 
which can be invoked by the complainant is that the matter was discretionary 
with the Circuit Court." 

The decree on which the présent action is founded was not in any 
sensé a decree finally and concktsively adjudging a sum of money to 
be due and owing from the complainant to his counsel. It was simply 
a decree declaring the condition on which the court would give to the 
petitioner an order of substitution. If anything is due from the plain- 
tif? in error to the défendant in error, redress must be sought in some 
other form of action. 

Having reached this conclusion, it follows that the judgment ren- 
dered below against the plaintifï in error must be reversed. It is 
unnecessary to consider the other questions presented by the spécifica- 
tions of error. 

On Pétition for Rehearing. 

PER CURIAM. In his pétition for a rehearing of this case the 
défendant in error misappre.hends the purport of the opinion hereto- 
fore filéd. The case was not disposed of on the ground that the form 
of the action was in debt. It was admitted that under the Pennsyl- 
vania statute it was properly styled an action in assumpsit; but it 
. was stated that the principles applicable to the case, since the action 
was one to recover a sum certain alleged to be due on a decree or 
judgment, were the same as^ those that are applicable to an action in 
debt at common law instituted for a like purpose. The conclusion was 
that, as the decree was: a conditional one, it could not be the basis of a 
common-law action in any form whatever. To that conclusion we 
adhère for the reasons stated in the opinion filed. The pétition will 
therefore be dismissed. 

The plaintiff in error also filed a pétition praying that this court, 
instead of remanding the case to the court below for further pro- 
cédure there, enter final judgment in favor of the plaintiff in error. 
We think this pétition also should be dismissed. It may be that after 
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the case is remanded to the Circuit Court the plaintiff there may désire 
to apply for leave to amend his déclaration, so as to permit a jury 
to pass upon the question as to what, if anything, is due to him, and 
that tliat court may think such amendment ought to be allowed For 
this reason we décline to enter final judgment in this court. 
Botli pétitions will be dismissed, and it is so ordered. 
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TROY WAGON WORKS CO. v. HANCOCK. 

(Circuit Court of Appeals, Seventh Circuit. October 24, 190G.) 

No. 1,281. 

1. 8AI.es— CONDITIONAL SALES— RESERVATION OF TiTLE— VaLIDITT. 

Under the Indiana law a conditional sale of Personal property by a 
manufacturer to a retailer for the purposes of resale with an agreement 
reserving title In the seller until the goods are paid for was fraudulent and 
void. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 43, Sales, S 1352.] 

2. COTJETS— FEDERAL COURTS— FoLLOWIKG STATE DECISIONS. 

Acts Ind. 1901, p. 565, c. 247, § 1, provides that the jurisdiction of the 
Appellate Court shall be final except where the case is transferred to the 
Suprême Court, or the Suprême Court, on application, shall order the case 
certified to It, or in cases involving a sum exceeding $G,000. Hcld that, 
where a décision of the Appellate Court was not plainly in conflict with 
the décisions of the Suprême Court of the state, it was the duty of a 
fédéral court sitting In such state In applying the state law to follow such 
décision. 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

The order of the District Court appealed from was the déniai of the péti- 
tion of the appellant asking for the retum to appellant of a certain lot of 
wagons sold by appellant to the bankrupt, upon an alleged conditional sale, 
that on the adjudication of bankruptcy went into the possession of the trus- 
tée. 

The pétition recites, and the court found, that on the 20th of July, 1905, 
the bankrupt ordered of appellant twelve farm wagons to be paid for in three, 
six, and nine months, at the priée of seven hundred and two dollars, and flfty- 
three cents, the sale and delivery being upon this condition : "The title to ail 
goods under this or any subséquent order is to remain in the Troy Wagon 
Works Company (unless at their option it shall be waived), and the goods are 
to be held at ail times subject to their order until paid for; and if sales are 
made before payment the proceeds of ail such sales, whether cash, book ac- 
counts, or notes, are to be held subject to the order of the Troy Wagon Works 
Company, until ail the obligations arislng under this contract are fully paid 
in money. It is further agreed that notes taken by the Troy Wagon Wlorks 
Company in settlement are not accepted as payment, but only as évidence of 
Uability." 

The further faets are stated in the opinion. 

Chas. Martindale, for appellant 
Chas. A. Dryer, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP. Circuit Judge, after stating the facts, delivered the 
opinion. 
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There being no creditors having spécial equities in the bankrupt es- 
tate, the sole question présentée! by this record is, wlietlier under the 
Indiana law, the conditional sale of personal property by a manu- 
facturer to a retailer, for the purposes of resale, with an agreement 
to reserve title in the original vendor until paid for, is valid or not; 
and to détermine such question we go to the Indiana law, in force 
at the time that the order appealed from was entered, as interpreted 
by her own courts. 

The chief cases relied upon by appellant are Lanman v. McGregor, 
94 Ind. 301; McGirr v. Sell, 60 Ind. 249; Kiefer v. Klinsick, 144 
Ind. 46, 42 N. E. 447. In McGirr v. Sel!, it does not appear that the 
transaction was a sile at' ail. Judge Anderson in the District Court, 
regarded it as a bailment, and we are disposed to agrée with his judg- 
ment ; and what the Suprême Court of Indiana said in Kiefer v. KHn- 
sick does not change our view in that respect. 

Lanman v. McGregor was a case where the owner of timber allowed 
a party to eut down and manufacture staves, the staves to remain on 
the land, and the titl ~ not to paps until paid for, to, ,be paid for upon 
delivery. Such a transaction is wide of one involving the sale of 
completed articles to be resold, and does not involve the principles, 
that under the décisions of New York and other states, make invalid 
the conditional sale of articles delivered to the vendee, to be by him 
resold. 

With thèse cases before it— the only ones tending to support appel- 
lant's contention — and with other cases of the Suprême Court of 
Indiana, notably Winchester v. Carman, 109 Ind. 31, 9 N. E. 707, 
58 Am. Rep. 382, in which the court indicates, though perhaps by 
obiter dicta, that the possession of property held by the retailer, for sale, 
would be inconsistent with continued ownership by the vendor, the 
Appellate Court of Indiana in West v. Fulling (Ind. App.) 76 N. E. 
325, passed squarely uoon the proposition under review, holding that 
an alleged contract under which the vendor sold groceries to another, 
authorizing the buyer to sell the same in the ordinary course of busi- 
ness, but reserving title until the goods were paid for, was fraudulent 
— the court reviewing ail the Indiana cases, and some of the New York 
cases on the subject. 

Under the statute creating the Indiana Appellate Court (Section 
10, Indiana Acts 1901, p. 567, c. 247), it is providéd that the juris- 
diction of the Appellate Court shall be final, except in the event that 
the case is transferred to the Suprême Court ; or in case that the Su- 
prême Court, upon application, shall order the case certified to it ; 
or in cases involving a sum exceeding six thousand dollars. 

West V. Fulling was the interprétation, by the Appe'late Court, 
of the law of Indiana. It purported to déclare the law in the light 
of the previous déclarations of the Suprême Court, as far as those 
décisions went. Unquestionably it was an interprétation, the Appellate 
Coiirt décision being in fact final, that the nisi prius courts of Indiana 
would feel bound to foUow ; for whatever may be the limitation on 
the rights of the Appellate Court, contrary to the judgment of the 
Suprême Court, to change the interprétation of Indiana law, the déci- 
sion in West v. Fulling cannot be said to be plainly contrary to the 
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décisions of the Suprême Court. The most that could be said would 
be, that the Appeliate Court, seeking to fjdow the décisions of the 
Suprême Court, had possibly misintcrpreted them — an assumption 
that would not relieve the nisi prius courts of Indiana, or the United 
States District Court sitting for that District, from the duty of follow- 
ing the décision. Upon tne autnority of West v. Fulling, therefore, 
unmolested by the Suprême Court of Indiana, we feel ourselves bound 
to affirm the order appealed from. 

NOÏIO. — The foUowiug is the opinion of Anderson, District Judge, in tUo 
court below : 

ANDEllSON, District Judge, On ,Tanu:iry 10, VXr>. in the Jlatter of Warren 
H. Needham, Baidirupt on Pétition of Misbawuka Woolen Couipany, tliis court 
filed the followiug mémorandum : 

"In the case of lu re Gareewich, 115 Fed. 87, 89, 53 C. C. A. 510, 512, the 
Circuit Court of Appeals for the Second Circuit usod the following language ; 
'It is the settled law of this state that personal jtroperty ma y he sold and 
delivered under an agreement ftir the payaient of the price at a future day 
and the title by express agreement" remain in the vendor uiitil tlie iiayuient of the 
purehase price. In such a case tlie paynumt is strictly a condition preceduut, 
and until tlie performance tlie title does not vest in tlie buyer. It is one of the 
exceptional cases in which the law tolérâtes the séparation of the apparent from 
the real owuership of ehattels vvhen the lionesty of the transaction is niade to ap- 
pear; but when the purpose for which the property is delivered is iuconsistent 
with the continued owuership of the vendor, tlie transaction will be presumed 
fraudulent as against purchasers and creditors. The transaction will be decm- 
ed merely colorable and the title to hâve vested absolutely in tbe buyer. Dud- 
den V. Hazen, 31 Barb. (N. Y.) (i.50; Frank v. Batten, 40 Hun, 01. 1 X. Y. Supp. 
705 ; Bonesteel v. Flack, 41 Barb. (N. Y.) 435. AVlien tlie property is delivered to 
the Vendée for consuraption or sale, ortobe dealt witli in any way inconsistent 
with the ownership of the seller, or so as to destroy his lien or right of prop- 
erty, the transaction cannot be upheld as a conditional sale, and is a fraud up- 
on the creditors of the vendee.' " 

In the case of the Winchester Wagon Works & Manufacturing Comp.iny v. 
Carmen, 109 Ind. 31, 34. N. E. 707, 58 Am. Kep, 3S2, tlie Suprême Court of 
Indiana said: "The law seems to be well settled in this state, that where the 
owner of personal property sells and delivers it to a pm'chaser, not for the 
pui-pose of consumiition or resnle. at an agreed price payable at a future day, 
upon the express agreement that tlie title to such pro}ierty slionld remain in 
the vendor thereof until the purehase price was fully paid, the vendee of sucli 
property. prior to such piiymerit, can neitUer sell uor encumber the property 
in such manner as to defeat the tit!e of the original owner and vcidor there- 
of. Thomas v. Winters. 12 Ind. 322: Dunbar v. Rawles. 28 Ind. 225. 02 .^m. 
Dec. 311 ; Bradshaw v. Warner. 54 Ind. 58: McCirr v. Sell, 00 Tiid. 240; Do- 
mestie S. M. Co. v. Arthurholts!. 03 Ird. 322; Tavne v. .Tune. 02 Ind. 252; 
Eanman v. McGregor, 94 Ind. 301: Baals v. Stewart, 109 Ind. 371, 9 N. R. 403. 
But where, as hère, it appears that a manufacturer and wholesnle vem^or of 
articles of personal property sells unon crédit, aud delivers a l<it of such ar- 
ticles to a retail dealer therein. for the apiiarent or implied puriiose of resale 
by such vendee, it is clear, we thinlî, that the doctrine in relation to condi- 
tional sales cannot apply to or govern such a sale iu a controvcrsy as to sucli 
articles between the original vendnr aud tlie purchasers thereof fr'in the oriic- 
inal vendee. Fer, in such a case, tlie purposes for which the possession of the 
Tiroperty vt^as delivered to the original vendee .ire inconsistent with the con- 
tinued ownershin tlipreof by the original vendnr. and for this reason the oon- 
dition urion wiiich the sale and delivery was made must be deemed fraudulent 
and void as a?ainst purchasers from the original vendee of the propi^rtv. T'i 
Devlin v. O'NeilI. Daly (N. Y.l 305. it was held tliat a sale of mods, to be 
disposed of by tbe vendee at retail. cannot be condilionnl, and tiiîit au attenipt 
to make it conditional is fraudulent and void as to creditors of the vendee. 
So, also, in Tvuddeu v. Hazen, 31 Barb. (X. Y.) 050, it was held by the Suprême 
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Court of New York tbat a conditional sale of goods to be resold by the vendee 
at retail was fraudulent as against purchasers and creditors, and that the 
form of transaction sbould be deemed to be colorable, and tbe title to bave vest- 
ed absolutely in sucb vendee. See, also, Griswold v. Sbeldon, 4 N. Y. 581, 
591 ; Benj. Sales (3d Am. Ed.) section 319, note e." 

It is plain from the foregolng tbat In such a sale as is sbown In the case at 
bar the condition is void as to purchasers. It bas not yet been held by tbe In- 
diaua Suprême or Appellate Courts that such conditional saie is void as to cred- 
itors, but the reasoning upon which the Winchester Wagon Works Case is bas- 
ed applies with as much force to creditors as to purchasers. In that case the con- 
dition vs'as held to be fraudulent and void as to the purchaser, upon the ground 
that "the purposes for which the possession of the property was delivered to 
the original vendee are inconsisteut with tbe continued ownership thereof by 
the original vendor, and for this reason the condition * * * must be deem- 
ed fraudulent and void as against purchasers," etc. The décision is put upon 
the ground that a sale of goods for the purpose of resale, and a rétention of 
title in the vendor cannot stand together ; that tbey are Inconsistent with each 
other, and therefore the condition fails. If, by the very logic of the situation, 
the condition fails in such a sale, It necessarily foUows that the title of the 
vendee becomes absolute. The cases cited by the Suprême Court of Indiana in 
the Winchester Wagon Works Case, in support of it, hold that the attempt to 
make such a sale conditional is fraudulent and void as to creditors as well as 
purchasers. The décision of the référée, la affirmed." 

Since the foregolng décision was made, the Appellate Court of this state, on 
December 5, 1905, in the case of Fulling et al. v. West et al., 76 N. E. 325, 36 Ind. 
App. 617, bas decided this question in the same way it was decided by this 
court. It is coneeded by counsel for petitioner that the case of Fulling v. West 
controls this court, and rules this case, unless the Suprême Court of Indiana 
bas held otherwise ; and counsel for petitioner daims that the Suprême Court 
bas held otherwise in McGirr v. Sell, 60 Ind. 294. An examination ot McGirr 
V. Sell discloses the fact that that case did not involve a conditional sale at 
ail. Tlie only question raised and decided was as to the sufflciency of an an- 
swer in which it was attempted to set up an estoppel. The two barrels of 
whisky involved in that suit had never been snld Iiy Sell to McCoy. They were 
purchased by McCoy from a tirm in Cincinnati (see bottom of page 251), and 
never were and never could hâve been sold by Sell to MeCoy by conditional or 
absolute sale. 

The décision of the référée is affirmed. 



MISSOURI, K. & T. RY. CO. v. SMITH. 

(Circuit Court of Appeals, Eighth Circuit. Marcb 25, 1907.) 

No. 2,384. 

Appeax— Record— Motion for New Trial— Court Rules. 

Where rulings and instructions objected to, with exceptions thereto, were 
particularly set ont and asscrted to be erroneous In the assignments of 
error contained in appellant's brief, as requirod by Court of Appeals Rule 
10, par. 3 (Ind. T. Ann. St. 1899, p. 937), and at tbe time the motion for 
a new trial was presented and ruled on, rule 3, declaring that exceptions 
shown in tbe record would lie considereil on ajipeal, irrosiioctive of wlietb- 
er the ruling or action of tlie court was speçificiilly set out in the motion 
for a new trial, if It was properly set out in tlie assignments of error, 
appellant was entitled to a con?;ideration of such rulings, notwithstanding 
tbe subséquent aniendment of rule 3, requiring the objections to be speclf- 
ically set out in a motion for a new trial. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 2, Appeal and Error, 
§§ 1743, 1744.] 
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2. Oaeeiees—Passengebs— Ejection. 

In the absence of a regulatory statute, when a passenger refuses or falls 
to produce évidence of his right to transportation or pay the lawful fare 
after demand and being accorded a reasonable time for compliance, he for- 
feits his rights as a passenger, and subjects himself to éjection from the 
train. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 9, Carriers, §§ 1416, 
1417, 1421.] 

3. Same— Tendeb of Pabe bt Tiiied Person. 

Tender of fare by a third person, with the passenger's consent, is ef- 
fective, or otherwise, to prevent a rightfui éjection in the same manner as 
if the tender had been made by the passenger himself. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, § 1437.] 
1. Same— Recantino — Tendering Complianoe. 

Where a passenger wilIfuUy refused to establish his right to transporta- 
tion or pay fare, his éjection from the train was not rendered wrongful be- 
cause of a tender of his fare by a third person, with the passenger's con- 
sent, after the process of éjection had begun. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, § 1435.] 

5. Same— Damages — iNSTErcnoNS. 

Plaintiff, a passenger on defendant's train, refused to establish his right 
to transportation or pay fare, and during the proce.ss of éjection a third 
person, with plaintifC's consent, tendered plaintiff's fare to the next station 
which was not plaintiff's destination. Held that, if the éjection was wrong 
fui, plaintiff was only entitled to recover damages for loss of time and iivj 
convenience in reaching the station to which his fare was tendered, ant 
that an Instruction authorizing a recovery for inconvenience in being corn- 
pelled to reach his "destination" by other means was erroneous. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 9, Carriers, §§ 14S3, 
1485.] 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

See 89 S. W. 668. 

CUfford L. Jackson, for plaintiff in error. 

Preston S. Davis and William P. Thompson (Dennis H. Wilson, 
on the brief), for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action against 
a railroad company for the wrongfui ej'ection of a passenger from one 
of its trains. Briefly stated, the case presented by the évidence was 
this: The plaintiff, while riding upon a north-bound passenger train 
of the défendant, was ejected therefrom, between the stations of 
Choteau and Pryor Creek, upon his failure to produce a ticket, or other 
évidence of a right to transportation, or to pay his fare, when re- 
quested to do so by the conductor. He had entered the train at Cho- 
teau, or at Eufaula, a more southerly station, and his destination was 
Adair, a station north of Prior Creek. He had no ticket or other 
évidence of a right to transportation, and was not intending or pre- 
pared to pay his fare. After the process of éjection had begun, and be- 
fore its completion, a third person volunteered, with the plaintift"'s 
assent, to pay his fare from the point at which he had entered the 
train to Pryor Creek. The conductor rejected this offer, saying, in 
1.52 F,— 39 
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substance, that he had given the signal for the train to stop, which it. 
was then doing, and that tlie plaintiff was an impostor and had been 
put off several times before. There was conflicting évidence from 
which either of two conclusions could be reasonably drawn : One, that 
the plaintiff entered the train under the mistaken but honest belief, 
engendered by matters which need net be recited, that he could prop- 
erly, and would be, carried to his destination, notwithstanding he was 
without a ticket or other évidence of a rlght to transportation and was 
not intending or prepared to pay his fare; and the other, that he 
was attempting fraudulently to secure transportation and to évade 
paying therefor, when he knew that he was not otherwise entitled 
thereto. In the course of the trial spécifie exceptions were reserved 
by the défendant to rulings of the court in the admission and rejec- 
tion of évidence and to portions of the charge to the jury. A verdict 
was returned for the plaintiff, and the judgment entered thereon 
was subsequently affirmed upon the défendants appeal to the Court 
of Appeals of the Indian Territory. 89 S. W. 6G8. The case was 
then brought to this court upon a writ of error. 

Upon the ground that they had not been set out with sufficient détail 
or précision in the motion for a new trial in the trial court, the Court of 
Appeals declined to consider some of the rulings and instructions to 
which exceptions were reserved, as before stated. In this we think there 
was error. When the motion for a new trial was presented and ruled 
upon, and when the appeal was perfected, rule 3 of the Court of Ap- 
peals provided: 

"And this court will consider any and every ruiing or action of any of the 
district courts of tliis territory to wliich objection or exception was made or 
taken at the time of the trial, as the same Is shown in the record in any 
given cause, irrespective of the fact whether sneh ruiing or action of the court 
be set out especially in the motion for a new trial or not, provided that such 
ruiing or action be set out in- the assignment of errors, as required In para- 
graph 3 of rule 10." Ind. T. Ann. St 1899, p. 937. 

The rulings and instructions before named, with the exceptions 
thereto, were shown in the record by a proper bill of exceptions and 
were particularly and separately set out and asserted to be erroneous 
in the assignment of errors contained in the appellant's brief, as 
required by paragraph 3 of rule 10. True, after the appeal was 
perfected, rule 3 was changed in respect of the manner in which 
errors claimed to hâve been committed at the trial should be speci- 
fied in the motion for a new trial ; but this change, whatever may be 
its prospective opération, did not and could not aft'ect cases in which 
it was not possible to comply therewith by reason of their having 
theretofore passed beyond the stage of a motion for a new trial. This 
case was in that situation, and the Court of Appeals should hâve con- 
sidered and disposed of it in conformity with the original rule. 

Two of the instructions to which exceptions were reserved were 
treated by the Court of Appeals as properly presented for its con- 
sidération, and it was held that neither gave cause for reversai. One 
of thèse was as foUows : 

"ïhe court instructs the jury that if they find from the évidence that, be- 
fore the train was stopped, some other person or persons oftered to pay the 
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fare of the plaintiff due to défendant, to the conductor in charge of tlie train 
of the défendant company, that said fare so offered cannot be refused, no mat- 
ter who malies it, and you should flnd for the plaintiff and against the de- 
fendant" 

In the absence of a regulatory statute — and there is none hère — 
when a passenger refuses or fails to produce évidence of his right 
to transportation or to pay the lawful fare, after due demand there- 
for, and after being accorded reasonable time and opportunity for 
compliance, he forfeits the rights of a passenger, and subjects him- 
self to éjection from the train. And while there is some contrariety 
of opinion respecting the effect of a subséquent tender of compliance, 
the better and prevailing rule is that, when the refusai is willful, 
persistent, or capricious, or proceeds from a fraudulent purpose to 
évade paying for transportation to which he knows he is not other- 
wise entitled, the passenger cannot, by recanting and tendering com- 
pHance, after the process of éjection has begun, entitle hi;i!self to 
transportation and render the comoletion of the éjection wrongful. 
State V. Campbell, 33 N. J. Law, 309 ; Railroad Co. v. Ski Iman, 39 
Ohio St. 444; Pease v. Railway Co., 101 N. Y. 367, 5 N. E. ^7, 54 
Am. St. Rep. 699 ; Clark v. Railroad Co., 91 N. C. 506, 49 Am. Rep. 
647 ; Railroad Co. v. Asmore, 88 Ga. 529, 15 S. E. 13, 16 L. R. A. 
53; Railroad Co. v. Garrett, 8 Lea (Tenn.) 438, 41 Am. Rep. 640; 
Railroad Co. v. Harris, 9 Lea (Tenn.) 180, 42 Am. Rep. 608; Gar- 
rison v. Railway Co., 97 Md. 347, 55 Atl. 371, 99 Am. St. Rep. 452; 
Harrison v. Fink (C. C.) 43 Fed. 787; 3 Hutchinson on Carriers 
(3d Ed.) § 1085; 4 EHiott on Railroads, § 1637 When the ten- 
der is made by a third person, with the passenger's assent, it will 
be effective, or otherwise, in like manner as if made by him. Railroad 
Co. V. Garrett, 8 Lea (Tenn.) 438, 445, 41 Am. Rep. 640. 

Tested by thèse rules, the instruction not only did not contain a 
correct statement of the law, but, when applied to the case made by 
the évidence, as before recited, was calculated to operate prejudicially 
to the défendant, because it erroneously gave the jury to under- 
stand that, even though the plaintifï's refusai or failure to comply 
with the conductor's lawful demand proceeded from a fraudulent 
purpose to évade paying for transportation to which he knew he was 
not otherwise entitled, a subséquent offer by a third person to pay 
his fare, made after the process of éjection had begun and before 
the train was brought to a stop, would entitle him to transportation, 
and would render the completion of the éjection wrcnjful. 

The other instruction related to the measure of damages, and was 
as foUows: 

"The éléments that go to malve up the damages which the jury is to con- 
sider in this case, and which the plaintiff may be entitled to receive, are : 
lioss of time, humiliation in being put off of the train of the défendant com- 
pany, and the inconvenience of being compelled to reach his destination by 
other means, together with any suffering of mind and of body that he was 
compelled to undergo by reason thereof, and any and ail damages sustained by 
him as the direct and natural conséquence of the fault of the said défendant 
company, in the event that you flnd from the évidence that the plaintiff was 
wrongfully and unlawfully evicted from the train." 
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As before stated, the plaintiff's destination was Adair, but în no 
permissible view of the évidence was he entitled to transportation 
to tliat place. The tender which was made in his behalf did net 
include the fair to Adair, but only that to Pryor Creek, the next 
station beyond the point where he was ejected. So, if the éjection 
was wrongful, he was entitled to damages for loss of time and incon- 
venience in reaching Pryor Creek by other means, but not in reach- 
ing Adair, his destination. 

As there was prejudicial error in each of thèse instructions, the 
judgment of the Court of Appeals and that of the trial court ai'e 
reversed, and the case is remanded to the trial court, with a direction 
to grant a new trial. 



HOUCK V. CHRISTY et al. 

(Circuit Court of Appeals, Eighth Circuit. March 2.j, 1907.) 

No. 2,350. 

1. APPEAt— FiXDING OP MaSTEK— CONOTJRKENCE BY TRIAL COUBT— REVIEW. 

FindiiiK of a niaster, concurred in by tlie trial court, will be talieu as 
presumptively correct, and will be permitted to staud, unless some obvious 
error bas Intervened in the apiilication of tlie law, or some serious or im- 
portant mistalce bas been made in the considération of the évidence; but 
such findings are not conclusive on tlie appellate court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 3996-4005.] 

2. Bankkuptcy— Bona Fide Pukciiasee— Evidence. 

Evidence lield sufficient to charge purchasers of a bankrupt's property, 
out'of the regular course of business and shortly before he becanie a banli- 
rupt, with notice that the sale was beiug made by him in fraud of credit- 
ors, and that such purchasers were therefore not entitled to protection 
against an action by the bankrupt's trustée to recover the property or its 
value as bona fide purchasers for value. 

3. Same — Prima Facie Evidence. 

' In the absence of a statutory provision in il banlcruptcy act that a sale 
not made in the ordinary course of business of tlie debtor shall be prima 
facie évidence of fraud, the fact that a sale or conveyance is made out 
of the usual course of business does not, without more, render it prima 
facie fraudulent: but it m.ay be a badge of fraud, depending for its ef- 
fect on the suvrounding facts. Dokken v. Page, 147 Fed. 438, 77 C. C A. 
674, explained and limitcd. 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas. 

W. G. Fairchild, for appellant. 

David Ritchie and Kos Harris, for appellees. 

Before Vy\N DEVANTER and ADAMS, Circtiit Judges, and 
PHILIPS. District Judge. 

VAN DEVANTER, Circuit Judge. This is an appeal from a de- 
cree disinissing a bill by a trustée in bankruptcy to recover prop- 
erty, or the value thereof, which, it is conceded, was transferred to 
the appellees by the bankrupt with the intent and purpose on his 
part to hinder, dclay, and defraud his creditors, and within four 
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months prior to the fîling of the pétition in bankruptcy. The master, 
to whom the case was referred, with instructions to tal<e and report 
the évidence with findings of fact, found that the appellees were 
purchasers in good faith and for a présent fair considération. An 
exception by the trustée to this finding was overruled by the court, 
and the finding approved. 

Without any conflict the évidence discloses thèse facts: Stephen- 
son, the bankrupt, was a country merchant at Scdtt, Kan. Christy, 
one of the appellees, was the cashier of a small bank at Scott, and 
Cover, the other appellee, owned and conducted a small hôtel at that 
place. Stephenson's property consisted of a store building and lot, 
a stock of gênerai merchandise, book accounts, and a homestead. 
The homestead was of very little value by reason of the uncertain 
nature of the title, was exempt from exécution, and is not in con- 
troversy. Stephenson approached Christy one morning with a pro- 
posai to sell the entire property. During the day brief negotiations 
were had between Stephenson and Christy, and between Christy and 
Cover, in which no difficulty was experienced in agreeing on satis- 
factory terms, and that evening between 9 and 10 o'clock the trans- 
fer was effected; the homestead and book accounts going to Christy, 
and the store building and lot, with the stock of merchandise, going 
to Cover. Ail three were présent when the transfer was effected, 
and participated therein; it being understood that Christy was pri- 
marily the purchaser of the entire property, and that Cover was a 
subpurchaser of what was transferred to him. For the entire prop- 
erty Christy was to pay Stephenson $3,200 in cash, which was 75 
per cent, of its fair value, if allowance be made for two mortgages 
on the store building and lot, the payment of which was assumed b)' 
the purchaser. For the property transferred to him, Cover conveyed 
his hôtel to Christy, executed a note to him for $750, and assumed 
the payment of the two mortgages. The next morning Christy paid 
Stephenson $2,800 in this way : He handed him $1,280 in currency, 
$720 in six drafts made payable to persons living in Scott, placed 
S48 to the crédit of Christy's brother in the bank, and applied $152 
in payment of a note of Stephenson's held by the bank. The largest 
draft was for $400, and was made payable to Stephenson's wife. Al- 
though Stephenson was accustomed to deposit his money in the bank 
and to pay it out by checks, there was no explanation of why this 
money was not placed to his crédit in the usual way, or of why drafts 
were taken in favor of his wife and other résidents of Scott ; and, 
although only $2,200 was paid, or intended to be paid, Christy wrote 
out a check to Stephenson for $2,700, which was indorsed by him 
and retained by Christy. Stephenson was insolvent at the time; his 
obligations to nonresident creditors, such as wholesale merchants, be- 
ing in excess of the fair value of his property. Some time before he 
had mortgaged the store building and lot to a local créditer for $300, 
and shortly thereafter had again mortgaged it to the same person 
for the further sum of $200. He had also given a chattel mortgage 
for $50 upon the stock of merchandise two or three months before. 
Thèse mortgages were shown upon the public records at Scott, which 
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were examined by both Christy and Cover. Within 40 days Chris- 
ty's bank had returned unpaid two drafts drawn on Stephenson bv 
mercantile creditors for $103.34 and $126.94 actually due them, and 
another such draft for $170.44 was in the bank for collection at the 
time of the transfer. For over four months Stephenson's balance in 
the bank had been very small, and practically ail oî his deposits had 
been checked ont soon after they were made. His balance was $5.40 
at the time of the transfer. The bank also held his note for $152, 
which was long past due. A surety thereon had asked to be relieved 
DÎ his obligation, saying that the note had run as long as it ought 
to, and, acting upon this, Christy had obtained from Stephenson and 
his wife, as additional security, a deed for the store building and 
lot and another for the homestead; the name of the grantee being 
left blank in each. When the transfer was made, Christy, in the 
présence of Stephenson and Cover, inserted Cover's name in one deed 
and his own in the other. Before the transfer Christy and Cover 
made only a cursory examination of the stock of merchandise, as by 
walking through the store, and a new consignment of goods amount- 
ing to $375, which was then unopened, was not noticed. Christy 
merely glanced at the book accounts, and made no calculation of their 
amount, or of what proportion of them was collectible. No inventory 
of the merchandise was made; nor was there an examination of the 
original invoices, or of the books, to ascertain the terms on which 
Stephenson had purchased, or the extent of his mercantile obliga- 
tions. When interrogated four days thereafter by a représentative of 
one of Stephenson's creditors, Christy said he had paid $3,000 in 
cash for the property, and Cover said he had paid partly in property 
and partly in cash, both statements being materially false; and still 
later Christy, when being examined under oath in respect of the 
transaction, repeatedly and falsely stated that he had paid $3,700 in 
money and drafts. 

Upon the hearing before the master Cover did not testify, nor 
was his failure to do so explained. Christy, whose testimony was in 
some respects unsatisfactory and contradictory, testified that, at the 
time of the transfer he had no knowledge of Stephenson's insolvency, 
or of his intention to hinder, delay, or defraud his creditors, and 
that Stephenson had been usually very prompt in making payments. 
To the question, "did you ask Stephenson anything about his indebted- 
ness?" he answered: 

"No, sir ; I did not, with the exception, I believe, -when the sale was made, I 
asked hlm if he had any Indebtedness. He said : 'No, with the exception of 
a few sundry accounts.' Something to that eft'ect." 

Probably referring to Christy's testimony just recited, the appel- 
lees insist that, as there was some compétent évidence to sustain the 
fînding that they were purchasers in good faith, this question is not 
open for re-examination by us. The true rule, however, in such cases 
as this, is that the findings of the master, concurred in by the court, 
are to be taken as presumptively correct, and will be permitted to 
stand unless some obvions error has intervened in the application of 
the law, or some serions or important mistake has been made in the 
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considération of tlie évidence, but are not conclusîve. Furrer v. Fer- 
ris, 145 U. S. 132, 134, 12 Sup. Ct. 821, 36 L. Ed. 649 ; Girard Ins. 
Co. V. Cooper, 162 U. S. 529, 538, 16 Sup. Ct. 879, 40 h- Ed. 1062; 
Moffatt V. Blake, 75 C. C. A. 265, 145 Fed. 40. We hâve no disposi- 
tion to départ from this rule. With it well in mind, we hâve atten- 
tively examined ail the évidence, and in our opinion that which stands 
uncontradicted forbids that the finding of good faith on the part of 
the appellees should be permitted to stand. 

One ,is not a purchaser in good faith, if he purchases with knowl- 
edge of the fraudulent intent of the vendor, or under such circum- 
stances as should put him upon inquiry as to the object for which 
the vendor sells. Jones v. Simpson, 116 U. S. 609, 614, 6 Sup. Ct. 
538, 29 L. Ed. 742. Apart from what Christy had learned through 
his connection with the bank, he and Cover knew that S'ephenson 
was engaged in a business in which men usually hâve creditors, that 
he had been recently incumbering his property for small amounts, 
that he was hastily disposing of ail of it for much less than its fair 
value, that he was insisting that he be paid in cash, which it is easy 
to conceal from creditors, and that the transaction was altogether un- 
usual. Plainly, therefore, they had knowledge of what reasonably 
should hâve put them, as prudent men, upon inquiry as to his solven- 
cy and purpose, and were chargeable with ail the knowledge which 
would hâve been acquired by prosecuting the inquiry with reasonable 
diligence; wh:ch they did not do. Wager v. Hall, 16 Wall. 584, 601, 
SI L. Ed. 504; Shauer v. Alterton, 151 U. S. 607, 621, 14 Sup. Ct. 
442, 38 L. Ed. 286 ; Walker v. Collins, 1 C. C. A. 642, 50 Fed. 737 ; 
Brittain v. Crowther, 4 C. C. A. 341, 54 Fed. 295 ; Phillips v. Reitz, 
16 Kan. 396; Kurtz v. Miller, 26 Kan. 314; Gollober v. Martin, 33 
Kan. 2o2, 6 Pac. 267. Moreover, we think the évidence before recited 
brings the case well within the rule that badges of fraud altogether 
inconclusive, if separately considered, may by their number and joint 
opération, especially when corroborated by moral coincidences, be suf- 
fîcient to constitute conclusive proof of fraudulent intent on the part 
of both vendor and vendee. Castle v. Bullard, 23 How. 172, 187, 16 
L. Ed. 424; Wager v. Hall, 16 Wall. 584, 601, 21 E. Ed. 504. 

We hâve not failed to consider the appellant's contention that this 
case is necessarily ruled by Walbrun v. Babbitt, 16 Wall. 577, 21 L. 
Ed. 489, where it was held that a sale, assignment, transfer, or con- 
veyance made out of the usual and ordinary course of business of the 
debtor, as a sale by a retail merchant of his entire stock of goods, is, 
without more, prima facie fraudulent, and puts upon the vendee the 
burden of proving that he purchased in good faith. But, as that dé- 
cision turned upon the provision in the former bankruptcy act, "and 
if such sale, assignment, transfer, or other conveyance is not made in 
the usual and ordinary course of business of the debtor, the fact shall 
be prima facie évidence of fraud," and as the présent act contains no 
such provision, we do not assent to the contention. In the absence 
of such a statutory provision, the fact that a sale, assignment, trans- 
fer, or conveyance is made out of the usual and ordinary course of 
business does not, without more, render it prima facie fraudulent; 
but it may be a badge of fraud, of little or considérable influence, de- 
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V, 

pendiiig upon the surrounding facts. 2 Bigelow on Fraud, p. 430 ; 
Bump on Frandulent Conveyances (4th Ed.) § 47 ; 20 Cyc. 485 ; 
Bigelow V. Doolittle, 36 Wis. 115 ; Sexton v. Wheaton, 8 Wheat. ^2!), 
250, 5 L. Ed. ()03. It may be that, in the récent case of Dokken v. 
Page (C. C. A.) 147 Fed. 438, involving a sale by a retail merchant 
of his entire stock of goods, we gave undue proniinence to the lan- 
guage of the court in Walbrun v. Babbitt; but it was not our inten- 
tion to say that the fact that the sale was ont of the usual and ordi- 
nary course of business was, when taken alone, prima facie évidence 
of fraud under the présent bankruptcy act, but only that it was a 
circumstance which, in connection with the surrounding facts dis- 
closed in the opinion, vitiated the sale there under considération. 

The decree is reversed, with instructions to enter a decree against 
Christy and Cover for the store building and lot and the stock of mer- 
chandise, or their value, and against Christy for the book accounts, 
or their value. 



BRADFOîtl) et al. v. UNITED STxVTES. 

(Circuit Court of Appeals, Fifth Circuit. Mardi 19, 1007. On lielieaving, April 

9, 1907.J 

No. 1,C)G4. 

In Error to the Circuit Court of the United States for the Eastern, 
District of Louisiana. 

Edgar H. Farrar, Frank F. Richardson, and Thos. J. Kernan (Rich- 
ardson & Soûle, on the brief), for plaintiffs in error. 

W. W. Howe, U. S. Atty., and Rufus F. Foster, Asst. U. S. Atty. 

Before McCORMICK and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge. 

PER CURIAM. In this case Bradford and Wright were tried to- 
gether in the Circuit Court and found guilty on certain counts of the 
indictment. They reserved a bill of exceptions, and sued ont a writ 
of error to this court. The trial judge, Hon. Charles Parlange, an- 
nexed to the bill of exceptions an elaborate statement of the case, and 
of his reasons for his several rulings complained of and to which 
exceptions were reserved. Those reasons are given in United States 
V. Bradford et al. (C. C.) 148 Fed. 413, 430. The opinion there re- 
ported deals with and décides ail the material cjuestions argued at the 
bar and in the briefs submitted in this court. After careful considéra- 
tion of the argument and the briefs, we hâve reached the same con- 
clusions announced by the learned trial judge. We are of opinion, 
therefore, that there is no réversible error in the record. 

The judgment of the Circuit Court is affirmed. 

On Rehearing. 
In this case the plaintiffs in error présent applications for rehearing. 
They do not show any ground therefor that induces us to believe that 
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a rehearing might resuit in our changing the views annouhced in the 
décision of the case heretofore rendered. 

The application for rehearing is therefore denied. 



BRADFOED et al. v. UXITED STATES. 

(Cil-cuit Court of Appeals, Fiftli Circuit. MarcU iO, 1007. Ou Rehearing, April 

0, 1007.) 

No. 1,.'370. 

1. Public Lands— Conspibacy— Isdictment— "Extky" or Public Lands. 

In an indictment for conspiracy to defraud tlie tlnited States by means 
of a faise and fraudulent entry of public lands under tlie Iiomcstead law. 
tlie word "entry" may properly be used and construed as applying to any 
or ail of the stejis necessary to acquire title under such law. 

2. CONSPIKACy — iNniCÏMENT — AVEBMBXT OF DATE. 

An indlctment under Rev. St. § ."')440 TU. S. Conip. St. 1001,. p. 3C761, for 
conspiracy to defraud the United States, need not aver with exact ac- 
curacy the date of the formation or beginning of the conspiracy, nor. if 
the date is alleged, need it be proved as laid, but it is sufiicient if the 
conspiracy is proved to hâve existed |irior to the commissiou of the overt 
act charged, and that it continued to exist at that time. 

3. Cki.mikal Law— Limitation'— Coxsi'ikacy. 

A prosecution for conspiracy to defraud the United States under Rev. 
St. § 5440 [U. S. Coinp. St. 1001, p. .30701, is niaintainable if instituted 
within three yeiirs of the commission of the last, or of any, overt act. ' 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, i 
275.] 

In Errer to the Circuit Court of the United States for the Easterti 
District of Louisiana. 

Ed^ar H. Farrar, Frank L. Richardson, ând Thos. J. Kernan, for 
plaintiffs in error. 

W. W. Howe, U. S. Atty., and Rufus E. Foster, Asst. U. S, Atty. 

Before McCORMICK and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge. 

PER CURIAM. On April 26, 1906, the plaintifïs in error, James 
L. Bradford and William H. Wright, were indicted in the United 
States Circuit Court, at New Orléans, on an indictment containing 
this count : 

"That James L. Bradford and William H. Wright, late of the district and 
division aforesaid, heretofore, to wit, on the lOth day of December, A. D. one 
tliousand nine hundred and two, in the city of New Orléans, Easterti district 
of Louisiana, New Orléans division and within the .iurisdiction of this court, 
did combine, conspire, and confederate together and with each other to de- 
fraud tlie United States of the title and possession of large tracts of land in 
the parish of Ascension, Eastern district of Louisiana, of great value, by 
means of false, feigned and illégal and tictitious entries of said lands, under 
the homestead laws of the United States, the said lands heing then and there 
public lands of the United States, ojien to entry under the homestead laws, 
at the local land office of the United States in the city of Nevv Orléans, state 
of Louisiana, by unlawfuUy, knovvingly, and willfully causing and procuring 
one .Toseph l). Lodwiciî, of the parish of Ascension, to make a false and fraud- 
«lent homestead entry of certain public lands of the United States, situated 
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in the parish of Ascension, state of Louisiana, and subject to entry under tbe 
homestead laws of tlie United States, and to obtain from the United States a 
patent to said public lands, by means of said false and fraudulent homestead 
entry, and thereafter to transfer to the said William H. Wriglit and the said 
James L. Bradford for the use and beneflt of said James L. Bradford and 
William H. Wright, the title and possession of one-half of the said public 
lands of the United States eutered by the said Joseph D. Lodwick, as afore- 
said, the said transfer of one-half of said lands, so entered by the said Joseph 
D. Lodwiclî to be made by said Joseph I). Lodwick to the said William II. 
Wright and the said James L. Bradford, for the use and beneflt of the said 
James Ij. Bradford and the said William H. Wright, under and in accordante 
with an unlawful and corrupt agreement, .made by the said Bradford aiid 
the said Wright and the said I/odwick. wheroby the said Joseph D. Lodwiclv 
was to transfer one-half of said lands so entered to the said William H. 
Wright and said James L. Bradford, for the use and benefit of said William 
H. Wright and said James L. Bradford, for and lu considération of the pay- 
ment by the said James L. Bradford and the said William H. Wright of ail 
costs and fées for making said entry and for thereafter commuting the same, 
and of the payment of ail costs and expenses incideutal to and in connection 
with the final proof made in sujiport of said entry, and thereafter, to wit, on 
the llth day of December, A. D. one thousand nine hundred and two, in the 
City of New Orléans, Eastern district of Louisiana, and within the jurisdictiou 
of this court, to efCect and in pursuance of the objects of said combination, 
conspiracy, and confédération to defraud the United States ont of the title 
and possession of the lands aforesaid, the said James L. Bradford and the 
said William H. Wright did unlawfully, knowingly, and willfully file and cause 
to be flled in the local land office of the United States, at New Orléans, a cer- 
tain homestead proof which the said James L. Bradford and the said William 
H. Wright caused and procured the said Joseph D. Lodwick to make and ex- 
écute before J. F. Fernandez, deputy clerk of tlie district court of the parish 
of Ascension, state of Tjouisiana, an ofHcer aiithorized under the laws of the 
state of Louisiana to admiuister oaths, in support of the snid homestead en- 
try of the snid Joseph D. Lodwick, being entry No. 18..'?24, New Orléans Land 
Office, for the Southwest quarter, section twenty-six, township ten south, range 
three east, southeast district, east of river, containing one hundred, fifty-nine 
and thlrty-two one-hundredths acres (]r)9.32), which said homestead proof 
contained, araong others, the statement that said Joseph D. Lodwick had not 
Rold, mortgaged or eontracted to sell the said land. or any part thcreof. which 
statement the said James L. Bradford and the said William II. Wright theii 
and there well knew to be false and fraudulent, contrary to the form of the 
statut* in such case made and provided, and against the peace and dignity of 
the United States." 

Bills of particulars were called for and denied. Demurrers, gênerai 
and spécial, were interposed to the indictment, which were overruled. 
The subject-matter of thèse demurrers was renewed by objections 
presented at the time the fîrst testimony was offered, which were over- 
ruled and exceptions taken. Varions objections to the introduction 
of évidence and to the refusai of the court to admit évidence were 
taken at the trial. Exceptions were taken to instructions to the jury, 
given, and refused. The défendants were found guilty, and motion 
for new trial was made, and refused. Motion in arrest of judgment 
was made and overruled. The défendants were sentenced and there- 
after prosecuted their several writs of error in due form. The errors 
assigned are substantially the same. We therefore notice on'y those 
presented on behalf of the défendant Bradford. Of thèse, those in- 
sisted on in this court résolve themselves into three questions : First. 
Does the indictment sufficiently and properly describe and set forth 
any offense against the United States? Second. Was the offense 
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proven barred by tlie statute of limitations of three years at the time 
the indictment was found? Third. Shoiild the défendants hâve been 
permitted to show that the lands entered by Lodwick as a homestead 
were in 1849 and 1850 swamp or overflowed lands, unfit for cultiva- 
tion, and therefore not the property of the United States, because 
granted by the United States to the State of Louisiana? 

In référence to the first question, vve deem it only necessary to say 
that the indictment substantially follows the lines of Dealy v. United 
States, 153 U. S. 539, 14 Sup. Ct. 680, 38 L. Ed. 545, and Wright v. 
United States, 108 Fed. 805, 48 C. C. A. 37. The first of the cases 
just cited sufficiently answers the suggestions of counsel in référence 
to the use of the word "entry" in the technical sensé in this indictment. 
Counsel often indulge in too great refinement of construction. This 
is not a case where the date of the formation or beginning of the con- 
spiracy must be plead with exact accuracy. It need not be proven 
that the conspiracy was formed and begun at the date given in the 
indictment. The essential point is that the conspiracy existed before 
the date of the overt act alleged, and continued to exist at the time the 
overt act was committed. 

The second question is answered by our announcement just made 
in another case (No. 1564) between thèse parties. 153 Fed. 616. 

The third question we tbink is fully answered by the terms of the 
statutes of 1849 and 1850, to which it refers, and which, in our opin- 
ion, show that the proof the défendants sought to make on this sub- 
ject was properly excluded. 

We are of opinion, therefore, that there is no réversible error in 
the record. 

The judgment of the Circuit Court is affirmed. 

On Rehearing. 

In this case the plaintiffs in error présent applications for rehearing-. 
They do not show any ground therefor that induces us to believe that 
a rehearing might resuit in our changing the views announced in the 
décision of the case heretofore rendered. 

The application for rehearing is therefore denied. 



In re SULLY et al. 

(Circuit Court of Appeals, Second Circuit. February 6, 1907.) 

Nos. 46, 47, 48, 49, 149, 150. 

1. BaNKEUPTCT— RlGHT TO ObJECT TO ClAIMS— PARTIES IN InTEREST. 

Tlie term "parties in interest," as used in Bankr. Act July 1, 1898, c. 
541, § 57d, 30 Stat. 500 [U. S. Comp. St. 1901, p. 3443], wliich permits par- 
ties in interest to object to the allowance of ciaiins against tbe estate, 
applies only to tbose who bave an interest in the res which is to be ad- 
ministered and distributed in the proeeeding, and does not include those 
who are merely debtors or alleged debtors of the bankrupt 

2. Same— Re-Examining of Claims. 

The élément of motive cannot préjudice the assertion of a elear légal 
right or a statutory privilège, and the right to hâve a re-exauiination of 
çlaims allowed against a bankrupt estate as provided for by Buukr. Act 
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July 1, 1898, c. 541, § 57k, 30 Stat. 561 [U. S. Conip. St. 1901. p. 31441, 
should not be denied to creditors wlio cleiirly liave an Interest tlierein lio- 
cause they seek sueli re-examiuatiou chiefly ov solely in tlie interest of a 
third party. 

Pétitions to Review and Appeals from the District Court of the 
United States for the Southern District of New Yorl<. 

On pétitions for review (one by Ilawley and Ray, and tlie otber by creditors 
McCormick, Berg, and Cahn, whose claims bave been proved and allowod in 
the bankruptcy court) of orders made by the District Court reversing orders 
of the référée. 142 Fed. 895. TJnder the orders of the référée Hawley and 
Ray, as parties in interest under sections 57d and 57k of the bankruptcy act 
(Act July 1, 1898, e. 541, 30 Stat. 560, 561 [U. S. Conip. St. 1901, pp. ;544:^. 
3444]), were perniitted to flle and prosecute in their own names, and at tlieir 
own expense, objections to the claims of 65 creditors, ail members of the New- 
York Ootton Exchange, vv'hose claims had been proved and allowed, connnonly 
designatfed as, the "Cotton Exehange creditors," and similar leave was given 
to the creditors McCormick, Berg, and Cahn. 

■ Davies, Stone & Auerback (Juhan T. Davies, A. I. Elkus and Gar- 
rard Glçnn, of counsel), for appellants. 

Boothby & Baldwin (John W. Boothby, of counsel), for the trustée. 
...Henry W, Taft and Turner, Rolston & Horan, for appellees. 

Before'WALLACE, EACOMBE, and COXE, Circuit Judges. 

vPER CURIAM. The orders under review upon the pétitions of 
Hawley and Ray should be affirmed because thèse petitioners were 
not "parties in interest" to the bankruptcy proceeding within the mean- 
ing of section 57 (Act July 1, 1898, c. 541, 30 Stat. 5C0 [U. S. Comp. 
St. 1901, p. 3443]), and therefore had no standing in court to ask for 
the orders granted by the référée. It is true that the trustée in bank- 
ruptcy was about to bring an action against them to recover a con- 
sidérable sum of money, and it is argued that their défense will be 
seriously prejudiced by the adjudication in the bankruptcy proceed- 
ing fixing the amount of the claims of the Cotton Exchange creditors. 
However this may be, they are not parties in interest in the proceed- 
ing itself in any légal sensé, or within the meaning of the bankruptcy 
act. It is not enough that their rights may be incidentally affected 
by the proceeding. The term "parties in interest" applies to those 
who hâve an interest in the res which is to be administered and dis- 
tributed in the proceeding ; and does not include those who are merely 
debtors or alleged debtors of the bankrupt. 

The orders under review upon the pétitions of McCormick, Berg, 
and Cahn should be reversed. In denying them leave to re-examine 
the claims of the Cotton Exchange creditors, the décision of the dis- 
trict judge proceeded upon two considérations. He was of the opin- 
ion, first, that the petitioners had been guilty of lâches ; and, secondly, 
that the application was not made in their own interests, but was made 
in the interests of Hawley and Ray. The facts are not in controversy 
which bear upon the questions involved, and whether there was an 
unreasonable delay on their part in making the application, or whether 
the application should hâve been denied because it was made in the 
interests of Hawley and Ray, are purely questions of law. The facts 
upon which lâches hâve been suggested are fully set forth in the opin- 
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ion of the référée, and more particularly in his opinion in considering' 
the application of Hawley and Ray, and we fully agrée witli his con- 
clusion tliat under tfie circnmstances tlie application was made with 
sufficient diligence, and adopt Iiis opinion. 

Is the fact that their application was made in the interests of Haw- 
ley, and Ray, instead of their own, a sufficient reason for denying it, 
when it does not appear that in other respects the application was 
not a meritorious one? If the claims are expunged, or diminished, 
larger dividends will accrue to the petitioners, as well as to the other 
creditors of the bankrupt. The petitioners are creditors to the amount 
of over $3,700, and their interest in the resuit of a re-examination is 
clear. It is doubtless true that they would not hâve intervened merely 
in order to protect themselves, and that they were mainly and per- 
haps solely infiuenced by a désire to assist Hawley and Ray. But, 
if they had reasonable grounds for asserting the right secured to them 
by the bankrupt act, whether they chose to do so for their own ad- 
vantage or for that of third persons is quite immaterial. The élément 
of motive cannot préjudice the assertion of a clear légal right or 
statutory privilège. They hâve been deprived of the right reserved 
to them by section 57 merely because they would hâve been willing to 
forego it, or would not hâve asserted it, if they had not been moved 
by friendly considération for Hawley and Ray. This was a mattcr 
which concerned only themselves. There was nothing censurable in 
the motive which induced them to proceed. Indeed, if they believed 
that unfounded or exaggerated claims of certain other creditors were 
to be used by the trustée and those creditors to the harm of Hawley 
and Ray, they were commendable in lending the latter their assistance. 
As their application was a legitimate one, we see no reason why it 
should be denied upon a considération of motive. As we intimated 
during the argument, we are disposed to consider their application 
as tlîough it had been made by Hawley and Ray, in their names ; 
Hawley and Ray having acquired the petitioners' claims for that 
purpose. We are aware of no rule of law or equity which would 
interdict such a purchase by Hawley and Ray, or preclude the asser- 
tion of any right derived îrom it. The order made by the référée 
was broader than was necessary; but, although the District Court 
would hâve been justified in modifying it, it ought not to hâve been 
wholly reversed. 

The order of the référée should be modified so as to prcvide for 
a re-examination instituted and conducted by the petitioners in the 
name of the trustée, through attorneys and counsel selected by them, 
and at their expense. See In re Lewensohn, 131 Fed. 538, 57 C. C 
A. 600. Counsel mav prépare and submit orders. 
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m. T. CARTER & BRO. V. KIRBY LUMBER CO. pt al.« 

(Circuit Court of Appeals, Fifth Circuit. April 2, 1907.) 

No. 1,580. 

BODNDARIES— RETRACING OLD SuBVET— REVERSAI, OF CaLT.S. 

In a case of dlsputed boundary, where tlie proof goes to the extpnt of 
showlng tliat part of the survey was made on the grouud, tlie ealls may be 
reversed and the Unes traced the other way, whenever by so doing the 
land einbrnced would rnost nearly harmonize ail the calls and Ue objecta 
of the grant 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 8, Boundaries, §§ 52, 
66-09.] 

Appeal from the Circuit Court of the United States for the Southern 
District of Texas. 

Geo. A. Byers and C. L. Carter, for appellants. 
Frank Andrews and Sam Streetman, for appellees. 

Before PARDEE, McCORMICK, and SHEI.BY, Circuit Judges. 

PARDEE, Circuit Judge. The question involved on this appeal is 
as to the proper location of the north line of section 4, a school section 
of railroad land in Tyler county, Tex., originally surveyed Augiist 
4, 1874, by M. L,. McAlister, deputy suryeyor of Tyler county. The 
field notes are: 

"Fleld notes of a survey of (6401 six hundred and forty acres of land made 
for the R, K. B. & C. K. U, R. Company, it being the quantity of land to which 
they were entitled by virtue of certiflcate No. 647 issued to satd company by 
Vf. S. Hdtchkiss, Com. Clalms, March SOth, 1860. Said survey is No. 4 in bloelc 
No. 1, sltuated In Tyler county on the waters of Billums creek. a tributary of 
the Neches river, about 1.5 miles N. 12° W. of Woodville. Beginnlng on the 
N. Une of Sect. No. 1 at the S. W. cor. of Sect. No. 2, a stalvc, from which a 
plne brs. N. 6 vrs. Thence N. on W. line of Sect. No. 2, at 1.312 vrs. S. line of 
J. Crews survey, a rock for cor. from which a plne brs. g. 10° E. 2 vrs. Thence 
W., at 1(U vrs. S. W. cor. of the same, a stake, from which a plne brs. N. 55° 
B. 14 vrs. and a plne brs. S. 66° W. 8 vrs. Thenoe N. with W. line of same, 
at 1,1. lO vrs. its N. W. cor. on S. line of C C. Tarver's survey, a stake, from 
which an elm brs. N. 4° B. 5 vrs, and a sweet gum brs. S, 55° E, 11 vrs. 
Thence W., at 4,'>0 vrs. C. C. Tarver's S. W. cor., a stake, from which a red 
oak brs. S. 35° E. 5 vrs. and a pine brs. N. 15° W. 6 vrs. Thence S. 310 vrs., 
cor. stake, from which a pine brs. S. 23° E. 7 vrs. and a pine brs. N. 7° W. 8 vrs. 
Thence W., at 1,064 vrs. cor. stake, from which a sweet gum brs. S. 12° B. .'5 
vrs. and a plne brs. S. 45° B. 3 vrs. Thence S., at 2.152 vrs. the N. line of 
Sect. No. 3, a cor. stake, from which a pine brs. S. 55° W. 6 vrs. and a pine 
brs. N. .58° R. 8 vrs. Thence B., at 1.083 vrs. N. E. cor. Sect. No. 3 and N. W. 
cor. Sect. No. 1. and at 1.678 vrs. place of beginnlng. Bearings marked "X." 
Surveyed August 4th, 1874. 

•'AL L. McAlister, Dept Surveyor T. Oo. 

"W. Coopwood, 

"B. DpII. 

"Chalnmen." 

On August 3, 1874, McAlister surveyed sections 1 and 2 adjoining 

on the south and east, and on the 4th and following day sections 3 

and 5 adjoining on the south and west, and on the 5th of August he 

surveyed section 6, lying immediately west of section 6. Of course, 

♦Behearing denied May 20, 1907. 
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thèse sections were surveyed and located with référence to each other, 
and sections 6, 5, and 4 had the same nortli header line, to wit, a 
line due east from the extrême eastern corner of the B. Smart survey. 
Some of the field notes of the survey of section 4, particularly as to 
distances, are in conflict; but according to tlie undisputed évidence 
■ n the case the southeast corner, south line, southwest corner, west 
line, northwest corner, and north line were measured and established 
on the ground, and the landmarks are there. The east line may hâve 
been surveyed on the ground, but that line is controUed by older 
surveys, and there is a probability that it was laid off as to course 
and distance from data in the office of the surveyor. 

The section as surveyed calls for square corners, the courses are ail 
north and south, east and west, and the angles are ail right angles, 
so that we may infer that the length north and south of the east line 
was intended to be the same as in the west line. The west line is 
given as 2,152 varas, and the north and south distance of the east line, 
made up of 1,312 varas to the south Une of the Crews survey and 
1,150 varas from southwest corner of Crews survey to the Tarver 
survey, amounting to 2,462 varas, is exactly 310 varas longer than the 
west line as given in the field notes, and 310 varas is the exact dis- 
tance given in the first call south, and this call makes the trouble 
in the case. The actual distance from the conceded southeast corner 
of section 4 to the Crews survey, as shown by subséquent survey is 
977 varas. Therefore the first mistake in the field notes is in the first 
call for distance north on west fine of section No. 2, at 1,312 varas 
south line of Crews survey, which was too much over by some 300 
varas; and it is fair to présume that, if this mistake had not been 
made, the call from Tarver's southwest corner south at 310 varas 
would not hâve been given in the field notes. 

April 30, 1903, the deputy county surveyor of Tyler county, Tex., 
made a resurvey of section 4, and his corrected field notes are as 
follows : 

"Beginning at the S. W. corner of section No. 2, B. B. B. & C. Ry. Co., on 
the N. line of section No. 1 of the B. B. B. & C. Ry. Oo., a stake, from whicli 
a line brs. N. 6 vrs. Thence W., on N. line of section 1 and S. 1.5G6 vrs.. a 
stake, from which a pine brs. N. 58° B. 8 vrs., a pine brs. S. 30' 30' E. 6%. 
Thence N. 43' W. on old marked line 2,232 vrs., the same being the E. line of 
section No. 5, B. B. B. & C. Ry. Co., a stake, from which a sweêt gum brs. S. 
12° E. 5 vrs., a pine brs. S. 45° E. 3 vrs. (Thèse bearings hâve original marks 
and are the bearing trees ealled for in original notes of this survey.) Thence 
E. 975 vrs., C. C. Tarver's W. Une, a stake, from which a black gnm, with 
old corner marks and the letters 'R. R.' or 'R. B.' on it, brs. N. 12° E. 5 vrs. 
(This corner stands on the N. bank of McGraw's creek.) Thence S., with Tar- 
ver's west line, 102 vrs., S. W. corner of same, a st.ike, from which a pine 
(with old mark ealled for in original notes) brs. N. 15° W. 6 vrs. The red oak 
ealled for in notes is gone, but a portion of the stump remains, and brs. S. 
35° E. 5 vrs. Thence E., with Tarver's S. line, 457 vrs., John Crews' W. line 
fell in fleld 20 vrs. S. of Crews' N. W. corner (corner obliterated). Set stake 
for this corner. Thence S., with Crews' W. line, from his N. W. corner, 1,150 
vrs., his S. W. corner, a stake, from which a pine brs. S. 00° W. 8 vrs., another 
pine ealled for in old notes gone, marlied a sweet gum 12 inches in dia. brs. 
S. 30° E. 13 vrs. Thence E. 162 vrs., rock corner on said Crews' S. line, and 
the most western N. W. corner of section No. 2. Thence S., with the W. line 
of section No. 29, 77 vrs., to the place of beginning. Bearings marked 'X.' 
Surveyed AprlI 30th, 1903." 
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To the survey is attachée! the following certificate: 

"I, M. L. McAlister, surveyoi- Tyler couuty, Texas, do hereby eertify that 
I hâve examined tlie plat aud fleld notes of the above survey and flnd them cor- 
rect, and that tlie.v are recorded in mv otfice m Bock 1 of Transcript from old 
R,. R. Book E., pages 142 and 143. 

"Given under uiy haud, at Woodville, on the 2d day of 3Iay, 1903. 

"il. L. ÎIcAlister, Oounty Survoyor, ïyler Co., Texas." 

We take it that the M. L. McAhster making the above certificate 
is the same M. L- McAHster who, as deputy surveyor of Tyler county, 
made the original survey August 4, 1874:. 

It is objected that thèse corrected field notes cannot be considered, 
becatise the calls are not followed as in the original survey, but are 
reversed. There hâve been some conflicting décisions in regard to the 
right to reverse the calls in surveys not proved to hâve been made 
upon the ground ; but we think that in cases of conflicting boundary, 
where the proof goes to the extent of showing that part of the survey 
was on the ground, the calls may be reversed, and the lines traced the 
other way, "whenever by so doing the land embraced would most near- 
ly harmonize ail the calls and the objects of the grant." See Platt 
V. Vermillion, 99 Fed. 356, 39 C. C. Â. 5^)^), where the matter of re- 
versing calls in a survey is fully discussed and authorities considered. 
In thèse corrected field notes the north line is from the northwest 
corner of section 4, "E. 975 vrs., C. C. Tarver's W. line, a stake, from 
which a black gum, with old corner marks and the letters 'R. R.' or 
'R. B.' on it, brs. N. 13° E. 5 vrs." We understand this to be the same 
line claimed by the appellants and shown to hâve been run on the 
ground in the original survey, and we conclude, from this and the other 
facts proved, that this line is the north line of section 4. 

The court below, following the master, having rejected this line 
and found the north line of section 4 to be further south by some 400 
varas, we are constrained to reverse the decree of the court below and 
remand the case, with instructions to sustain the exceptions to the 
mr "ter's report so far as to hold that the north line of section 4 is 
a line running due east from the northwest corner of section 4 to the 
Tarver survey, as given in the corrected field notes of the survey in 
April, 1903, and thereupon to decree in favor of the interveners for 
the sum of $3,210.41, with interest from June 1, 1903, the value of 
timber belonging to the interveners and eut by the Kirby Eumber 
Company, as shown by facts given in the master's report. 

And it is so ordered. 



ST. LOUIS SOUTHWESTERN RY. CO. v. WAIXWRIGHT. 

(Cil-cuit Court of Appeals, Eiglith Circuit. Jlareh 11, 1007.) 

No. 2,385. 

Cabriers— Injury to Passengers— Prématuré Stahting of Train— Ques- 
tion FOR Jury. 

In an action against a raiiroad conipany to recover for a Personal in- 
jiiry, the évidence was eonflictiuf;. but in one aspect tendecl to sliow that, 
wliile a vestibuled traiu of détendant was stopped to let olf aud take on 
passengers at a station platfonu where there was uo dépôt or agent, plaln^ 
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tiff, after waiting uiitil i)assengers cniiie out, as required by defomlant's 
rules, iinniediately started to j^o up tlie steps wliile tlie train was yet ,sta- 
tiouary and tlie vestibule doors open, intendinjr and prepared to pay liis 
tare an(! befojue a passenger; that, as he pluced one foot ou tlie stcp, tlie 
train suddenly started, and bis otber foot struck against a pile o( fieiglit 
on tlie platl'onn in close proximity to tbe cars, and be was drafîsed troni 
tlie steps undei- tbe car and injured. IJdil, tliat sueli évidence, if lielieved. 
warranted a tinding that plaintiff was inteiidint; to take passage on tb(; 
train, in wbicli case he was entitled to tbe saine |)rotectioii as an accepted 
jiasseuger and to a reasonable tlme to enter after tlie otber passengers bad 
alighted; that he acted with due care, and bis in.jury was due solely to tbe 
négligence of defendant's servants in stavting tbe train before be could 
do so ; and that tberefore it was not error to refuse to direct a verdict for 
défendant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, § l.'îl'". 

Vv'ho are passengers, see note to Chamberlain v. Pierson, 'M C. C. A. 1G4.J 

2. Wkit pF Errok — llEviEW — Discrétion of Court— I'ulikg on Motiox ron 
New Triai.. 

A motion for a new trial in a fédéral court is addressed to tbe souud 
discrétion of tbe court, and its ruling tbereon caniiot be assigned as erroi-. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Ajipeal and Error, 
§§ 38G0-3876.] 

In Error to the Circuit Court of tlie United States for the Eastern 
District of Arkansas. 

J. C. Hawthorne (S. H. West, on the brief), for plaintifï in error. 

J. W. House (H. A. Parker and M. House, on the brief), for 
défendant in error. 

Before VAN DEVANTER and ADAM S, Circuit Judges, and 
PHIUPS, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action to re- 
cover for injuries sustained by the plaintifï below vv'hile he was in the 
act of entering a passenger train of the railway company at Keevil. 
Ark., with the purpose of becoming a passenger. The négligence 
charged against the défendant was that freight was pilcd upon the 
station platform too near the track, that the train was not stopped 
long enough to permit intending passengers to enter in safety, and that 
after the plaintifï had placed one foot upon the steps to the car, and 
when he was lifting the other thereto, the train was suddenly started, 
and he was quickly carried against the freight upon the platform, and 
was thereby pulled oflf the steps and thrown under the train. In its 
answer the défendant denied that the plaintifï intended to become a 
passenger, and that it was guilty of any of the négligence charged, 
and alleged that the plaintift's injuries were occasioncd by his own 
négligence. The trial resulted in a verdict and judgment for the 
plaintiff. 

Complaint is made of the court's refusai to direct a verdict for the 
défendant. The évidence was conflicting, and, in one view, tended 
persuasively to show thèse facts : The train in question was a vestibule 
passenger train and stopped at Keevil to let off and take on passengers. 
There was no dépôt or agent there, and a portion of the platform had 
become incumbered by freight which vi^as piled tbereon to within 17 
152 F.— 40 
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inches of the train and to a height of 4 feet. After the train came to 
a stop, the plaintiff presented himself on the platform, at the place 
where the vestibule doors were open and passengers were alighting. 
He intended to take passage to a near-by station, at which the train 
regularly stopped, and was prepared and expected to pay his fare. 
A rule of the défendant, of which he had knowledge, forbade in- 
tending passengers to enter until after those who were debarking had 
alighted. Immediately after the passengers for that station had alight- 
ed, and while the train was yet stationary and the vestibule doors open, 
he took hold of the handrails, placed one foot upon the steps to the 
car, and was in the act of raising his other foot thereto, when the 
train suddenly started, and the foot which he was raising was quickly 
carried against the projecting pile of freight, whereby he was pulled 
off the steps, thrown under the train, and sustained severe injuries. 
The trainmen did not observe that he was intending or attempting to 
enter the train, but they could readily hâve done so had they been at- 
tentive to their duties. As before stated, the évidence was conflicting ; 
but, putting upon it the construction most favorable to the plaintiflf, as 
must be done in considering the présent complaint, we think it amply 
justified the jury in finding that the plaintiflf intended to take passage 
upon the defendant's train and presented himself in the proper place, 
at the proper time, and in a proper manner to do so; that he was 
impliedly invited to enter the train as a passenger, and was impliedly 
assured that he would hâve a reasonable time in which to do so after 
those who were debarking had alighted ; that he was acting upon this 
invitation and assurance and was proceeding with reasonable prudence 
and promptness when the train was started; that the défendant was 
négligent in the respects charged, and that its négligence was the 
proximate and sole cause of the plaintiff's inj uries. And as, upon such 
a State of facts, he would plainly be entitled to recover, in like manner 
as if he had been expressly accepted as a passenger, the request for a 
directed verdict was rightly denied. Hutcïiinson on Carriers (3d Ed.) 
§§ 1005, 1111; 4 Elliott on Railroads, § 1628; 5 Am. and Eng. Enc. 
(2d Ed.) 488, 576; 6 Cyc. 538, 612; Cohen v. West Chicago St. Ry. 
Co., 9 C. C. A. 223, 60 Fed. 698 ; Texas & Pacific Ry. Co. v. Gardner, 
52 C. C. A. 142, 114 Fed. 186; Washington, etc., Co. v. Patterson, 
9 App. D. C. 423 ; Smith v. St. Paul City Ry, Co., 32 Minn. 1, 18 
N. W. 827, 50 Am. Rep. 550 ; Curtis v. Détroit & Milwaukee R. R. 
Co., 27 Wis. 158, 168 ; Webster v. Fitchburg R. R. Co., 161 Mass. 
298, 37 N. E. 165, 24 L. R. A. 521 ; Cleveland, etc., Co. v. Wade, 18 
Ind. App. 346, 48 N. E. 12 ; Western & A. Ry. Co. v. Voils, 98 Ga. 
446, 26 S. E. 4 35 L. R. A. 655; St. Louis Southwestern Ry. Co. 
V. Cannon (Tex. Civ. App.) 81 S. W. 778; Hatch v. Ry. Co., 212 Pa. 
29, 61 Atl. 480. 

Complaint is also made of the déniai of a motion for a new trial, 
but it has long been settled that in the fédéral courts such a motion 
is addressed to the sound discrétion of the court, and that the ruling 
thereon cannot be assigned as error. Southern Pacific Ry. Co. v. 
Malonev, 69 C. C. A. 83, 136 Fed. 171 ; Citv of Manning v. German 
Ins. Co., 46 C. C. A. 144, 107 Fed. 52; Van Stone v. Stilwell & Eierce 
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Mfg. Co., 142 U. S. 12,8, 12 Sup. Ct. 181, 35 L. Ed. 961; Nevvcomb 
V. Wood, 97 U. S. 581, 24 L. Ed. 1085. 

No error being disclosed by the record, the judgment is affirmed. 



SASS & CRAWFOED v. THOMAS et al. 

(Circuit Court of Appeals, Eightli Circuit March 25, 1907.) 

No. 2,393. 

Landlobd and Tenant— Répudiation of Tenancy — Denial or Title — Un- 
LAwruL Detainer— Time to Sue. 

Wliere tenants repudlate tbeir tenancy, deny tbe title of their landlord 
and assert title in tliemselves, the landlord is entitled to commence and 
maintain an action of unlawful detainer, witbout awaiting the expiration 
of the lease. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 32, Landlord and Ten- 
ant §§ 33G, 1209.] 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 89 S. W. 656. 

Minnie Thomas and her husband sued Sass & Crawford In unlawful detainer 
for the possession of real property in Ardmore, I. T. It was averred in the 
complaint that Mrs. Thomas, being the owner of the property, had executed 
a lease for a three years' term to a flrm by the name of Munzesheimer & Daub ; 
that défendants acquired the leasehold interest and became her tenants ; that 
the term had expired and that défendants refused to surrender possession 
after due notice ; also, that in the month preceding the commencement of the 
action the défendants denied the title of Mrs. Thomas, and repudiated any 
tenancy by settlng up in an injunction suit which they instituted against her 
that before the making of the lease she had given a Quitclaim deed, aud that 
her title was thereby devested and had passed to défendants. 

The défendants, lu answering, denied the making of the particular lease de- 
seribed in the complaint, but averred that the lease she did make and under 
which they claimed was for a longer term which had not expired, and that they 
had tendered the rent and were lawfully in possession. They admitted in 
their answer that in the injunction suit referred to they had denied her title, 
had asserted title in themselves, and had endeavored to substautiate the same 
by évidence. They sought to excuse this répudiation of their tenancy by 
averring that in their injunction suit they also relied ui)ou the lease, and that 
their assertion of title in themselves was to show "that in any event" they 
were entitled to possession and to prevent Mrs. Thomas from trespassing. 
There was no reply to the answer. Under the laws of Arkansas in force in 
this particular in the Indian Territory averments of new matter in an answer 
not amounting to a counterclalm or set-ofC are cousidered as dejiied without 
reply. Mansfield's Dig. §§ 5025, 5043 [Ind. T. Anu. St. 1899, §§ 3230, 3248J. 

At the trial it was shown conclusively, and without contradiction, that de- 
fendants' predecessors went into possession as tenants of Mrs. Thomas under 
the three years' lease described in her complaint, and that soon afterwards, 
and whilst she was confined to her bed by illness, they obtained her signa- 
ture to the lease for the longer term set up in the answer by falsely and 
fraudulently representing to her that it was the same as the one tirst executed 
excepting as to the joinder therein of her tirst husband, who had recently 
dled. The verdict of the jury and the judgment of the trial court were for 
Mrs. Thomas. The judgment was aflirmed by the Court of Appeals in the 
Indian Territory (89 S. W. 656), and tins writ of error was proseciited. As 
to the history of this case, see Sass v. Thomas, 64 S. W. 528, 3 Ind. T. 545, 
and 69 S. W. 893, 4 Ind. T. 3?A aud of the injunction suit of Sass & Craw- 
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ford, see Thomas v. Sasa, C4 S. W. 531, 3 Ind. ï. 543, and 00 S. W. 894, 4 
Ind. T. 336. 

Ledbetter & Bledsoe, for plaintiffs in error. 

W. I. Cruce and A. C. Cruce, for défendants in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

If a tenant repudiate liis tenancy, deny the title of his landlord, and 
assert title in himself, may tlie landlord at once commence and main- 
tain an action in unlavvful detainer without awaiting the expiration 
of the term of the lease? In Willison v. Watkins, 3 Pet. (U. S.) 43, 
7 L. Ed. 590, it was held that, when a tenant répudiâtes his tenure 
and claims adversely to his landlord, his term at once comes to an end ; 
that his possession is then as much the subject of action by the landlord 
as a possession originally acquired by wrong; that the relation of 
landlord and tenant is dissolved and each party is thenceforth to stand 
upon his own right. Though that was a case of trespass to try title 
in which it appeared that the statute of limitations had run against the 
landlord after the répudiation by the tenant, the principle declared is 
fully applicable to the case at bar. There is nothing exceptional or 
peculiar about the relation existing between landlord and tenant that 
prevents them from putting an end to it at any tiine though the term 
originally fixed may still endure. The légal conséquences of acts com- 
mitted are as effectuai for that purpose as the formai convention of 
the parties. When one having obtained possession as a tenant dis- 
claims holding as such and dénies the title of his landlord, he has 
broken the tenure and his term has corne to an end. It is then his 
duty to surrender the property, and, failing to do so, the remedy of 
the landlord to sue in unlawful detainer is as available as it would be 
in case of holding over after the natural expiration of the contract 
term. Tobin v. Young, 134 Ind. 507, 24 N. E. 121 ; Buckner v. War- 
ren, 41 Ark. 532 ; Barnewell v. Stephens, 38 So. G02, 142 Ala. 609 ; 
Fusselman v. Worthington, 14 111. 135; Wall v. Goodenough, 16 111. 
415; Doty v. Burdick, 83 111. 473; Douglass v. Anderson, 33 Kan. 
353, 4 Pac. 283. That Sass & Cravvford disclaimed the tenancy, 
denied the title of Mrs. Thomas, and asserted title in themselves stood 
admitted upon the face of the complaint and answer. There being no 
issue raised, no évidence concerning the matter v^'as necessary and 
judgment could well hâve followed upon the pleadings. 

Another question was presented and elaborately argued. When a 
défendant in an action at law puts forward as a défense a written 
instrument executed by the plaintifï, may the latfer overthrow it by 
proof that his signature was obtained by false and fraudulent repré- 
sentations as to the character of the instrument, though there is no 
averment thereof in his complaint? In other words, may the attack 
upon the writing executed under such circumstances be deferred until 
rights are asserted under it in an action at law, or must the aid of 
a court of equity be sought for its cancellation ? 

The conclusion reached upon the other feature of the case is suf- 
ficient for its disposition. 

The judgment is affirmed. 
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LACLEDE GASLIGHT CO. v. COTTONE. 

(Circ-uit Court of Appeals, Eighth Circuit. Marcli 20, 1907.) 

No. 2,4.10. 

1. Gas— Négligence— Co^'TRiiîUTORY Negltgekce— Question for Jury. 

In an action for injuries, to plaintiit by being overcome by s^is. causeil 
by (lefendant's servant malilng an iniproper eoimection in a roouiiug bouse, 
évidence of defendant's négligence and plaiutifC's coutributory négligence 
lieH to require submission of tbe case to tbe jury. 

[Ed. Note. — Eor cases in point, see Cent. Dig. vol. 24, Gas, § IC. 

Liability of innkeepers for persoual injuries to guest, see note to Clancy 
V. Barker, CG C. C. A. 483.] 

2. Négligence— CoNTRiBUTORY Négligence. 

In order to justify a conclusion that plaintiff was guilty of contribu- 
tory négligence as a matter of law, the évidence must be such as to re- 
quire a findiiig that ail reasonable men in tbe exercise of an honost and 
impartial judgment must draw the conclusion under the facts that he 
did not exercise ordinarj' care. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, § 83.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

I. H. Eionberger, for plaintifï in error. 

F. H. Sullivan (Joseph Wheless, on the brief), for défendant in 
error. 

Before SANBORN, ÏIOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. A patron of the gas company who kept 
a lodging house in St. Louis during the season of the Lotiisiana Pur- 
chase Exposition converted her kitchen and dining rooms into lodging 
rooms. Thèse rooms were not intercommunicating, except through a 
common hallway. The former was occupied by one Russo and the 
latter by the plaintiff, Giovanni Cottone, both Italians who were in St. 
Louis representing exhibitors at the Exposition. There was a gas 
stove in the kitchen with a pipe leading from it to a disused meter in 
the basement. It was desired to make use of that stove, and the 
mistress of the house requested the gas company to connect it with 
the supply pipe either by the use of the old meter or by supplying a new 
one. The company undertook to conform to this request, but the 
operative sent to do the work in some way, not necessary now to state, 
connected an old abandoned pipe with the meter. This ])iiie had form- 
erly extended through the kitchen to the room over the kitchen, and for 
some reason had corne into disuse, had been eut near the ceiling of 
the kitchen, and the exposed end had been plugged only with paper. 
The operator, in doing the work, in some way connected this aban- 
doned pipe with an operating meter, and left the house exposed to such 
effusion of gas as could escape through the paper plug. Proper test 
on his part would hâve made the danger apparent and would hâve 
called his attention to his mistake, but he left the house obviously 
without making such test. This was about 3 o'clock in the afternoon, 
while most of the inmates, excepting the plaintifï, were attending 
the Exposition. During the foUowing night plaintiff, who occupied 
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the room adjacent to the room in which the gas was escaping, was 
overcome and seriously injured. He recovered in an action brought in 
the circuit court against the gas company the sum of $1,650. The 
circuit court refused on the request of défendant to instruct the jury 
to find in its favor, and that action of the court is alone assigned for 
error. 

The négligence of the company was so apparent from the proof 
adduced that the counsel for the company now candidly concède it, 
and rests his défense solely on the ground of contributory neghgence 
on the part of the plaintiff. The law required the plaintiff to ex- 
ercise ordinary care for his own safety; that is, that degree of care 
which ordinarily prudent persons usually exercise under like circum- 
stances. The jury having found the issue of contributory neghgence 
in favor of the plaintiff and against the défendant, we cannot weigh 
the évidence fairly tending to establish either side of the issue and pro- 
nounce upon its comparative force or value, but can only consider 
whether there was any substantial évidence to support the fînding as 
made. 

The plaintifï was a foreigner, only moderately familiar with our lan- 
guage. He was alone in the house at the time the company's agent 
went there to make the required connection, and out of curiosity, prob- 
ably, went with him into the basement of the house where he was re- 
quired to go to do his work. He saw the manipulation of the pipes, 
and observed some apparent testing of them by blowing into them; 
but whether he was familiar with the significance of those acts is not 
clear. He certainly did not know enough about gas fitting to hâve 
any appréciation of the serious mistake that was made. Soon after the 
workman left the house plaintiff noticed an odor of gas, which con- 
tinued for two or three hours, but ail the windows of the house were 
open, and, although plaintiff smelled the gas, he did not consider it 
dangerous. He then, about 6 o'clock in the evening, went out and did 
not return until about 10 o'clock. He testified that as he entered the 
house the gas was not so strong as when he went out ; that he went 
into his room, tried to light the gas, and found that he could not 
do so, and according to his repeated statement on the witness stand 
did not smell any gas in the room. For thèse reasons, thinking there 
was no danger, he closed his windows and retired for the night. Plain- 
tiff frankly testified that he was familiar with the smell of gas, and 
knew of its dangerous qualities when inhaled. When the mistress 
of the house returned soon after plaintiff had arrived, she smelled the 
gas and asked plaintiff what was the matter, and he said: "Your 
man, your gas man did it." It would be profitless to détail ail the 
évidence, but the substantial features are as just stated. After a care- 
ful considération of it ail we are strongly impressed with the fact that 
the plaintiff, who was a foreigner, unfamiliar with our ways and not 
shown to hâve had any knowledge of the gas fitter's work, might 
reasonably suppose that the eft'usion of gas which he first noticed was 
temporary, the usual resuit of the disturbance of pipes in doing the 
work by the agent of the company which he had witnessed, and that, 
being unable to smell any gas in his room after finding by actual 
Personal test that the illuminating gas was not even flowing through 
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the pipe to his room, he might reasonably enough hâve concluded that, 
if any leak continuée!, it was slight, and not in or about his room, and 
that he was in no danger. We think there was sufficient évidence to 
warrant the jury in finding that plaintiff used ordinary care for his 
own protection. Certainly we cannot say that on the évidence adduced 
ail reasonable men in the exercise of an honest and impartial judgment 
must hâve drawn the conclusion that he did not exercise ordinary 
care. Such must hâve been the state of the proof before we can say 
as a matter of law that the trial court erred in not instructing a verdict 
as requested. Grand Trunk Rv. Co. v. Ives, 144 U. S. 408, 417, 13 
Sup. Ct. 679, 3G L. Ed. 485 ; Texas & Pacific Ry. Co. v. Gentry, 163 
U. S. 353, 358, 16 Sup. Ct. 1104, 41 L. Ed. 186; Crookston Lumber 
Co. V. Boutin (C. C. A.) 149 Fed. 680. 

Finding no error in the proceedings below, the judgment is affirn^ed. 



TnOMSON-nOUSTON ELECTRIC CO. y. ILLINOIS TELEriIONH 
CONSïKUCTION CO. et al. 

(Circuit Court of Appeals, Seventh Circuit January 11, 1007.) 

No. 1,321. 

Patents— Infringement—E-stoppel bt Implied License. 

Tlie sale of electrie eTiî!ines. wliich could oniy l)e used by the purobnser 
In connection with a trolley swltch or device covered by a iiatent owueU by 
tbe seller, without any restriction in tbe contract, carried witli it an im- 
plied license to use such device, not only with tbe engines so sold, but 
as well with others bougbt from other inalcers, and the seller cnnnot claim 
Buch use to be an infringement ; nor is it material that it u.<sually restrict- 
ed the rigbt to a ose in connection witb its own englues or cars, where no 
notice of such custom was given to tbe purchaser. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

For opinion below, see 143 Fed. 534. 

The appeal is from a final decree of the court below, dismissing the 
bill brought by the appellant against the appellees for the infringement 
of letters patent No. 424,69.5, issued April Ist, 1890, to Charles 
J. Van Depoele, for improvements in suspended switches and travel- 
ing corti.;ts for electrie railways. 

The further facts necessary to the détermination of the case, are 
stated in the opinion. 

L. F. H. Betts and Edward Rector, for appellant. 
Thos. F. Sheridan and Nathaniel C. Sears, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. 

Appellant, assignée of the patent in suit, was the nominal com- 
plainant in the court below — the real party in interest being the Gen- 
eral Electric Company, successor to the Edison General Electric Com- 
pany, that in 1892 united in interest with the appellant. 

Appellees defended in the court below on the several grounds, that 
in view of the prior art, the claims of the patent sued upon were in- 
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valid; that in view of certain earlier patents then expired (Nos. 393,- 
;i78 and 397,451) tlie patent in suit vvas an attempt at double patenting; 
that the spécifie structures used by appellees are described and claimed 
in thèse two earlier patents ; and that by reason of the purchase, by 
the Illinois Téléphone Construction Company, of the General Electric 
Company, the owner and exclusive licensee of said patent, of certain 
electrical locomotives which can be uscd only in connection with the 
devices complained of (such purchase having been made with the 
knowledge, upon the part of the General Electric Company, that the 
locomotives could not be used except in such connection) appellant is 
estopped froni questioning the right of appellees to make use of the 
devices in controversy, for the purpose of operating, not only the elec- 
tric locomotives thus purchased of the General Electric Company, but 
of its other locomotives, purchased from other manufacturers. 

In the view we take of the défense last nanied, it is unnecessary to 
consider the questions raised by the other défenses. The patent in 
suit relates to electric railways of the class in which a suspended con- 
ductor is used to convey the working current — the invention consisting 
in certain devices, and their relative arrangement, by means of which a 
contact device carried by a rod or pôle extending from the car, and 
pressed upwardly into contact with the conductor, is automatically 
switched from one line to another, correspondingly with the switch- 
ing of the car. The appellees operate, in tunnels under the streets 
of the city of Chicago, cars moved by electric locomotives of the class 
named — locomotives that would be entirely useless (unless the trolleys 
were switched by hand) except for the switching parts and crossing 
frogs that constitute the devices said to be covered by the patent in 
suit. 

Sometime between December, 1903, and May, 1904, the Illinois Télé- 
phone Construction Company purchased of the General Electric Com- 
pany, twenty-two electric locomotives, to be operated in connection 
with the trolley switching device covered by the patent, for which the 
General Electric Company was paid thirty-five thousand dollars, which 
locomotives were duly installed and put into opération under the fol- 
lowing circumstances : The first System of electrical railways installed 
was known as the Morgan Third Rail Gear and Electric System. 
While this System was on trial, the tunnel company people were told 
by an employé of the General Electric Company, that the General 
Electric Company were in a position to furnish overHead trolley elec- 
tric locomotives that would be practical for opération; but upon the 
delivery of one of thèse locomotives, the discovery was made that 
there was no practical overhead switch. After conférences with the 
engineers of the General Electric Company, the engineer of the tunnel 
company, a séries of experiments having been made, hit upon a prac- 
tical design from which the switches now in use, said to be the infring- 
jng devices, were manufactured and installed — the engineers of the 
General Electric Company being présent at différent times during the 
expérimentation necessary to arrive at a switch that would make 
practicable the opération of the locomotives thus purchased. The 
switches themselves were made and installed by J. J. Ryan & Co. 
Witlîout doubt, this purchase of locomotives licensed the Tunnel Com- 
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pany to use the switching devices without which the locomotives could 
not be automatically operated. Such is the doctrine of the cases — 
Edison Electric Lig'ht Company v. Peninsular Light, Power and Heat 
Company (C. C.) 95 Fed. 078; affirmed on appeal 101 Fed. 836, 
43 C. C. A. 479, wherein it was said : 

"But there iniiy be ftireumstauees under wliich tlie sale liy a imtentee of 
one patentée! article will earry with it tlie rit^lit to use auotlier in co-operation 
vvitti the first, altlioiigli tlie tliins be oovered l)y a seeoiul patent. Tliiis, if tlie 
iirtiple sold be of sueli peculiar constnietion as tliat it is of no praetical use 
luiless it be used in combination wltli sonic suljordiuate part covered l[)y an- 
other patent of tbe vendor, the ri<,'lit to use the îatter in eo-operation witli 
the former might be implied from eircunistaiices. It is a gênerai j)rineiple of 
law tliat a graiit necessarily carries with it that without whieh the thiiig 
granted cannot be enjoyed. The limitation uiion this is that the things which 
jiass by implication only inust be incident to the grant, and directly necessary 
to the enjoymont of the thing granted. The fouiidation of tlie maxim lies in 
tlie presumption that the grantor inteiuted to make bis grant <'n,io.\able. This 
presumptlon has been emjjloyed in the construction of licenses granted by pat- 
entées, as in other branches of tlie law." 

And such practically is the admission of appellant's counsel in the 
oral argument of this cause. 

But prior, and subséquent, to the ptirchase of thèse locomotives of 
the General Electric Company, the Illinois Tunnel Company purchased 
other locomotives, the larger part from the Jefïery Manufacturing 
Company — locomotives that the company is now operating in connec- 
tion with thèse trolley switching devices, and that could not be operat- 
ed automatically but for thèse devices ; and it is to restrain the opéra- 
tion of thèse other locomotives in connection with thèse trolley switch- 
ing devices that this suit is urged ; the contention being that the switch- 
ing devices are within the patent in suit, and that appellant habitually 
places upon the use of such switches the restriction, that they shall be 
used only in connection with appellant's locomotives and equipment. 

That appellant habitually imposes this restriction, in the sale of the 
switching devices covered by the patent in suit, may be true ; but there 
is nothing in the record showing that notice of that fact was brought 
to the appellees. And, as a matter of fact, at the time of the purchase 
of the locomotives of appellant, appellant knew that at least one loco- 
motive, not purchased of appellant, was adjusted in its trolley connec- 
tions to the trolley switching devices said to be covered by the patent 
in suit ; so that whether the restriction in question would bave been 
one that would bave been enforceable or not, in case the appellees and 
appellant had consciously entered into it, as a part of a transaction in 
which appellee was purchasing trolley switching apparatus of appellant, 
it cannot be said to be a restriction applicable to the circumstances of 
this case ; for ap]iellee having, so far as this record discloses, no 
notice of the restriction, and not having, so far as this record dis- 
closes, dealt for the ])urchase of the locomotives with such restriction 
in mind, the license that the law raises upon the transactions between 
the part-ies is as broad as if no such restriction usually entered into 
the dealings of appellant with the purchasing world. The sole trans- 
action disclosed hère is the sale of thirty-fîve thousand dollars worth 
of electric locomotives, to be operated vvdthout royalty, restriction 
(express or implied), or furthcr license, in connection with the trolley 
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switcliing devices already installed — a transaction, that In the very 
nature of the tunnel company's situation, must be held to permit the 
use of the same devices in connection with other locomotives, unless, 
though there be no stipulation to that effect, the tunnel company hâve 
no gênerai right to operate locomotives other than those purchased 
of appellant; a proposition that we cannot, of course, hold. 

For the reasons above stated, the Circuit Court properly dismissed 
the bill, and the decree appealed from is 

Affirmed. 



BATES MACHINE CO. v. WILLIAM A. FORCE & OO. 

(Circuit Court of Appeals, Second Circuit. February 26, 1907.) 

No. 158. 

Patents— iNFRiNQEMENT—NuirnFRiNG Machines. 

The Bâtes patent, No. 7'21,27C, for a typographie numbering machine, 
nari'owly construed as required by the prior art, Jield not Infringed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Appeal from decree dismissing bill. 
For opinion below, see 145 Fed. 526. 

F. W. Wright, for appellant. 
W. S. Warland, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. We fully concur in the conclusion of the circuit 
court that the patentée was in no sensé a pioneer, and must be limited 
to the spécifie construction described and claimed. Défendant was 
entitled to use the recess, larger than the drop-block, the drop-block, 
and the cam or other device on the shaft for moving it in and out ; 
also to a drop-block susceptible of a slight sidewise motion, since we 
are satisfied that there was such motion disclosed in Rheinhardt, 1890. 
The only thing left to be done to organize a working structure was 
to employ means for guiding and holding the drop-block in proper posi- 
tion when pressed outwards from the shaft. We are clearly of the 
opinion that the means employed by défendant to accomplish this 
purpose, viz., the straight edge, n, and the face of the recess, m^, 
more nearly resemble the device in Rheinhardt, 1890, viz., the straight 
edge of the wheel body (not lettered), and the face of the recess on 
the opposite side with which the projection, w', engages, than it does 
the "shoulders" described and made an élément of the three claims 
sued upon. 

The decree is affirmed, with costs. 
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STANDARD SANITARY MFG. CO. v. J. h. MOTT IRON WORKS. , 
(Carcuit Court, D. New Jersey. April 8, 1907.) 

1. Patents— Peioe Use— Evidence to Establish. 

Evidence considered, and held insufficient to establish prier Invention 
of a patented device, in tbe absence of tlie testimony of the alleged in- 
venter, or any showing that it couid not be obtained, and where tbe de- 
vice itself vf&s not produced, and appeared from tbe testimony to hâve 
been at most an abaudoned experiment. 

[Ed. Note. — For cases in point, see Cent DIg. vol. 38, Patents, § 104. 

Priority and continuance of public use of invention as affecting patent- 
ability, see note to Eastman v. City of New York, G9 C. C. A. &iti.] 

2. Same— Validity and Infeingement— Dkedgeb fob Enamkling. 

Tbe Arrott patent. No. 633,S>41, for a dredger for pulvérulent material, 
used in tbe euameling of bath tubs, baving a pneumatic agitator contain- 
ed in the bollow handle, adapted to vibrate tbe sieve to secure a uniform 
distribution of tbe material, vi'as not anticipated and discloses patentable 
Invention ; aiso held valid as against a claim of prior use, and inf riuged. 

In Equity. On final hearing. 

George R. Beach and Christy & Chn'sty (Marshall A. Christy and 
George H. Christy, of counsel), for compîainant. 
W. P. Preble, Jr., for défendant. 

CROSS, District Judge. The bill of complaint charges the de- 
fendant with infringing a patent issued to one James W. Arrott, Jr., 
dated September 26, 1899, known as No. 633,941, and which by as- 
signment subsequently became, and is now, the property of the com- 
pîainant. The device covered by the patent is a "dredger for pul- 
vérulent material," and tlie patentée, in describing it, says: 

"This invention bas relation to articles used for sifting and distributing 
powdered enanieling material on tbe surface of bath tubs and other vessels, 
commonly known to the trade as 'dredgers.' " 

The answer sets up the invalidity of the patent for want of novelty 
and invention, and also dénies infringement. 

There are three claims in the patent, ail of which it is contended 
hâve been inf ringed. They are as f oUows : 

"(1) A dredger or sifter, consisting of a screen or sieve and a supporting 
handle. In combination with a pneumatic agitator attacbed to the dredger 
and adapted to vibrate the sieve, substantially as descrlbed. 

"(2) A dredger or sifter, consisting of a sieve and a handle, in combination 
with an automatic agitator secured to and carried by the dredger and adapted 
to agitate or vibrate the same, substantially as described. 

"(3) A dredger or sifter, comprising a sieve and handle and an automatic 
agitator secured tbereto, with means for controlling the opération of said 
agitator, substantially as described." 

This patent was before the Circuit Court for the Western District 
of Pennsylvania, in cross-suits betvveen the patentée and the présent 
compîainant, and was therein adjudged to be good and valid in law. 
It appears from the opinion of Judge Acheson that an alleged prior 
use of the patented article was considered by him and disallowed. 
However, he states that the patentability of the improvement was not 
denied. Arrott v. Standard Sanitary Mfg. Co. (C. C.) 131 Fed. 457. 
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The (lecrees entered in thcse suits were siibseqiiently affirmed by the 
Circuit Court of Appeals for the Third Circuit, 135 Fed. 750, 68 C. 
C. A. 388. 

As already indicated, the dredger is used for distributing powdered 
enamel over cast-iron sanitary ware, while the ware is heated to a red 
beat. The process may be briefly described as follows: After the 
casting has been prepared for the enamehng, a first coat, commonly 
called "slush or base," is appUed to the article in Hquid form. After 
this coating has dried, the article is placed in the enameling furnace 
until the same is burned or fused into the iron, and the casting itself 
has been raised to a bright red beat. When thus heated, the article, 
generally a bath tub, is withdrawn f roni the furnace and placed in a 
holder or cradle resting upon a table, and the powdered enamel dusted 
by a dredger over the hot surface of the tub as evenly as possible, until 
the tub has cooled to such a degree that it will not readily hold the 
enamel, whereupon it is reheated, whereby the enamel deposited there- 
on is fused into a uniform homogeneous layer. The reheated tub is 
then withdrawn from the furnace and given a second coat of the 
powdered enamel, and this opération is repeated as often as is necessary 
to obtain a smooth and even coating of the enamel. While the casting 
is resting upon the holder or cradle, it is turned from time to time in 
différent directions and at différent angles, in order that the powdered 
enamel may fall as nearly as may be at right angles to that portion 
of the surface upon which it is then being distributed. The enamel 
as used is an extremely fine powder, like ordinary flour in that respect, 
although considerably heavier. In order that the enameling opération 
should be completely successful, the powder must be distributed evenly 
and uniformly over the surface of the tub, and it must be applied as 
speedily as possible, since the powder will not adhère to the casting 
when its température is lowered beyond a certain degree. Unless the 
enamel has been evenly distributed over the article, its surface, when 
finished, will hâve a lumpy or wavy appearance, which, if glaring, 
renders the article worthless, and, if barely apparent, makes it what 
is called a "second" ; and an article of that grade is of considerably 
diminished value. In order to produce an even coating of the enamel, 
there must be uniformity and continuity in the flow of the powdered 
enamel, and under thèse conditions ail that the operator has to do, to 
insure success, is to move the dredger over the surface to be covered 
at a uniform rate of movement. On the contrary, when the flow of 
the enamel from the dredger is not uniform or continuous, an even dis- 
tribution of the enamel is rendered much more difficult, if not im- 
possible. 

The condition of the prior art and the object which the inventor by 
bis patent sought to attain will be stated in bis own language : 

"The ordinary dredger consists simply of a sieve or otlier screen of proper 
mesli haviiig a haiulle of couvonieiit leiigth by wliieh it is Leld and manipulat- 
ed. As the pulvérulent material does not freely pass tlirough the sieve or 
evenly distribute itself spontaiieously, It is necessary in dredging to continual- 
}y agitate the dredger with the hand. or with some instrinuent held in tho. 
hand, by tapping or striking the dredger, or by striking the dredger against 
the edge of the article to be enameled. This renders the labor of dredging or 
sifting very tiresome and slow, and requires considérable skill in manipulating 



STANDARD 8ANITARY MFG. CO. V. J. I.. MOTT IKON WOKKS. G37 

the dreùger so as to iusure au even delivoi-y of tlie enanieling niaterial. Tlio 
object of this invention is to provide au automatic tapper or agitator, vi-hieli 
will deliver a succession of rapid blows against tlie side or end of the dredgcr, 
and, while relieving the workman of a great deal of labor, causes the pulvéru- 
lent materlal or powder to be evenlj' dlstributed and to be uniformly diseharg- 
ed. The device which I employ for tins inn-pose is preferably a ]ineumatir 
bammer, the piston or pluuger of which is eloiigatod and fltted to the hollow 
handle of the dredger, so as to recli)rocate within the latter and strike the 
end or side of the dredger with every forward stroke." 

The hand dredger of the prior art consisted of an ordinary tin cup 
or measure, holding 10 or 12 pounds of the powdered enamel, and hav- 
ing a fine-meshed sieve bottom, a wooden handle 4 or 5 feet long at- 
tached to the cup or meastire, and a detached beater. The handle of 
the dredger was ordinarily.grasped by the workman with his left hand, 
the end of the handle projecting back under his elbow for support, 
and while the dredger was thus supported it was moved arotmd over the 
surface of the article to be enameled and its handle constantly beaten 
above and below by a beater held and operated by the right hand of 
the workman. This was obviously a somewhat crude and certainly a 
laborious opération, and it was necessarily performed in immédiate 
proximity to a red-hot tub. Speaking of the labor involved in the use 
of a hand-tapped dredger, complainant's manager says : 

"The opération of handling a hand-tappiug dredger is not only difticult, l)ut 
laborious, and before a man could beeome expert in his work he was compeliod 
to inaster the knack of depositing the enamel evenly upon the surface of the 
casting. It was always necessary to not only hâve a man of good .iudgmeut, 
but a man of physical strength. The eonstaut tappiug. and standing in 
front of a hot casting at the same tinie, was very exhaustiug. During the 
sunnner months it was almost an impossil)ility to keep the furnaces fully 
jnanned. by reason of the men becoming exliaustert at tlieir work, largely on 
account of the labor conuected with the applying of the enamel to the casting." 

Another witness, a practical enameler says: 

"This opération of liolding the dredger witli one hand and rapping witli the 
other was very hard labor. Continuons rai)ping with one hand for a certain 
length of tinie erani]ied your arin, so that you could not rai) auy further or 
proceed with enameling." 

The disadvantages and labor of this method were so apparent that the 
complainant's witnesses testify that considérable efïort had been made 
to overcome them. By the pneumatic method of the patent in suit 
what was before laborious, slow, and uncertain has been rendered 
comparatively easy, rapid, and successful. The testimony shows that 
the opération of enameling bath tubs under this patent has been so 
accelerated that, whereas, by the hand beater a workman could enamel 
but a single tub an hour, he can now enamel froni 2-1 to 4 tubs an hour. 
The pneumatic hammer strikes several thousand graded and uniform 
taps a minute, and the blows are commun icated by a rod from the 
hammer through the hollow handle of the dredger to the sieve bottom 
of the vessel holding the enamel, without agitating to any appréciable 
extent the handle itself, thus maintaining an even and constant flow of 
the powder. In its use the workman has both hands free to support 
the dredger, and can move it quietly and c(uickly over the article being 
enameled, without any disturbing jar from the motion of his arm in 
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striking or f rom the blows struck by him, which was unavoidable un- 
der the old method. The testimony clearly shows that by the pneu- 
matic method the powdered enamel flows evenly and continuously from 
its réceptacle, while by the hand method it is discharged in varying 
volume by intermittent puffs. 

It seems to me that the prior art requires very little attention. It 
is true that pneumatic hammers were used for certain purposes prior 
to the complainant's patent, but they were not used in the art under con- 
sidération, or, indeed, in any anaîogous art. The Boyer patent, No. 
575,589, is one of this class, but is so far removed from the patent 
under discussion as not to require serions considération. Hammers 
of that character were used for heading rivets, cutting stone, and work 
of like character. The Hyde patent, No. 91,849, is for a pneumatic 
dental plugger, and of this nothing more need be said. The Babbitt 
patent, No. 454,149, is used for embossing work in sheet métal. Many 
other patents are cited, but the idea of the patent in suit is entirely 
foreign to each of them. They were mostly designed for screening 
sand, coal, ashes, grain, bran, and other like materials. Their pur- 
pose was to separate larger particles from smaller, and in their opéra- 
tion the screen moves speedily back and forth, or peripherally, and the 
substance screened is by its own weight caused to slide back and forth 
over the surface of the screen, whereby the fîner particles are dropped 
through, and the coarser are retained or distributed apart from the 
finer. There is nothing in any of them which would be at ail likely 
to suggest what Arrott accomplished. They are in a diflferent art, 
of différent construction, and used for entirely différent purposes. 
His idea was the use of a pneumatic or automatic agitator, attached to 
the dredger and adapted to vibrate the sieve through a hollow handle. 
As already stated, ail of the appliances known to the art prior to his 
patent were hand vibrators of some sort. None of them approximated 
or claimed to approximate what Arrott did, and their considération 
would be unprofitable. It is true ail of the éléments in his patent are 
old, but they are combined in a new way to produce a new and use- 
ful resuit. By it the hand beater has been eliminated, and with it, to 
a great extent, the personal équation. His invention is useful, suc- 
cessful, and economical, and in my judgment discloses novelty and in- 
vention. Although simple, it was not obvions. 

The défendant, however, allèges that the patent is invalid because of 
the prior use of an unpatented pneumatic device of a like character 
to accomplish the same purpose. In support of this contention con- 
sidérable évidence has been produced, from which it appears that a 
few bath tubs were enameled with some degree of success by the de- 
fendant in the fall of 1896 by a device in some respects similar to that 
defined in the complainant's patent ; but I think that the évidence, con- 
sidered as a whole, discloses nothing more than an abandoned ex- 
periment. The device — there was but one — was in opération, so the 
workmen who used it say, off and on for about a week or ten days, 
although one or two other witnesses intimate that it was used for a 
somewhat longer period. It was then unquestionably dismantled, and 
was not again used; nor was anything like it used for several years 
afterwards, and not until after the défendant had removed its works 
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from Mott Haven, N. Y., to Trenton, N. J. In attempting to de- 
scribe the apparatus, two of the witnesses say that the pneumatic 
hammer was placed under the outer end of the handle; one that it 
was at the sieve end, right up against the sieve; and still another 
that it was at about the middle of the length of the handle and on 
top thereof. The uncertainties and discrepancies of their testimony 
are apparent, and can only be reconciled upon the theory that the ham- 
mer was being changed hourly or daily from one position to another, 
which tends strongly to show that the device was purely expérimental. 
Furthermore, it probably was a failure. It certainly was used but a 
very short time, and was then abandoned. The superintendent of the 
défendant gives, as a reason for such abandonment, insufficiency of the 
boiler capacity of the plant to furnish the requisite power over and 
above what was required for other purposes ; and, being asked what 
the boiler capacity of the plant was, he said that it was 60 horse power. 
The engineer of the défendant, however, being asked the same question, 
said that it was 120 horse power. This would seem to dispose of the 
reason for abandonment alleged by the superintendent. The only other 
reason for its abandonment, and this by a différent witness, was that 
the alleged inventor left the defendant's factory and employment. 
Th's reason is as improbable as the other, since the testimony shows 
that the device, whatever it was, was used in November, 1896 ; where- 
as, its inventor did not leave the factory until May 11, 1897. Further- 
more workmen who used the device say that they made more money 
by the old way of enameling; that the new method was not fast 
enough ; that they used it because they were ordered to ; that it did 
not distribute the enamel any better or any faster, nor was it any 
easier to move around over the tub ; and that the old hand method of 
Lefïerts' patent dredger did just as good work and was just as easy 
to handle. 

The alleged device was not produced, nor was any part of it, unless 
it be the pneumatic hammer. While the testimony was being taken, 
the workmen who mainly used the device were shown a pneumatic 
hammer which they said they recognized as the one used in November, 
1896. One of them, when asked how he identified it, answered, "By 
its make-up, and where the rod enters, and size of valve used for the air 
to let the air into the tool" ; and the other unhesitatingly recognized 
it by its number, which was "3817 C. C." The first witness does 
not prétend that the characteristics which he describes, and by which 
he claimed to identify the hammer, were in any wise peculiar to that 
particular hammer ; while the second, who admitted that he made no 
mémorandum of the number, nevertheless claimed to remember it 
by its number after the lapse of 10 years. The prodigious feat of mem- 
ory involved in this identification is apparent and requires no comment. 
To my mind, however, it trenches so far on the improbable as to great- 
ly afïect the credibility of the testimony. 

Tliere is one other niatter in this connection which regu'res mention. 
The man who is alleged to hâve invented the pneumatic dredger used 
by the défendant in 1896 was one Harry Lefferts. His father, Leffert 
Lefferts, was a witness in the case. He was formerly, and for about 
25 years, a superintendent of the defendant's plant, but left the com- 
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pany's employment in May, 1896. His testimony in tliis case was given 
last October, and, upon being asked the présent address of his son, 
replied : 

"I liave' received no communication from him for tlie last seven or eiglit 
months. Do not liuow wliere lie is at présent, but suiipose that he is at bis 
old address, at No. 8 Gould street, San Francisco." 

And upon cross-examination he added that when he last heard from 
him he was in the employment of the Southern Pacific Construction 
Company. He of ail others was apparently the one who could hâve 
told the most about the construction and opération of the device al- 
leged to hâve been in use in 1896. He Vi'as the superintendent of the 
defendant's enameling department at the time, and the alleged inventer 
of the device. He is not produced, however, nor is any évidence of- 
fered to show that he could not hâve been. His absence is entirely 
unaccounted for, although his address was presumably known. I 
think this circumstance very strongly militâtes against the défense of 
prior use. In the case of Simmons et al. v. Standard Oil Co. et al. 
(C. C.) 63 Fed. 928, Judge Coxe, at page 930, commenting upon the 
absence of a witness under somewhat similar circumstances, said : 

"The complaiuants liave introduced a muss of testimony to sliow iJnt Glanlî- 
1er conceived the invention in the autumn of 1888, months prior to the alleged 
use at Cinchmati and Chicaso. This testimony. notwithstanding numerous 
contradictions and discrepaucies, is upon the whole so full and clrcumstantial 
that it wouia be accepted as conclusive, were it not for the fact that Glanklej- 
himself failed to appear as a witness. No sufficient reason is given, for his 
nonappearanee. It was apparently without excuse, and leaves room to doubt 
the accuracy of the complaluant's dates and tbe correctness of their conclu- 
sions. No matter from what point of vIew tlie (luestioTi is api)roaehed, there 
is always the suspicion that, if Glanklcr could hâve corroborated this testi- 
mony, he would hâve done so." 

In the présent case Lefferts' testimony was so important, and its 
unexplained absence so suspicions, that I think Judge Coxe's re- 
marks are eminently pertinent and applicable. If the witness could 
not hâve been found, that fact could hâve been easily shown ; but, if 
found, his testimony would in ail probability bave been more illumina- 
tive of the point under considération than the combined testimony of 
ail the other witnesses. His absence, unaccounted for, is suspicious, 
and opens the entire défense of prior use to suspicion. The rule of 
law applicable to the défense of prior use is well settled and renders 
any extensive citation of authorities unnecessarv. It mav be found 
laid down in Coffin v. Ogden, 18 Wall. 130, 121. 31 L. Ed. 821, and 
the Barbed Wire Patent Case, 143 U. S. 375, 385, 13 Sup. Ct. 443, 
36 L,. Ed. 154. In the case at bar the testimony is unsupported by any 
patents, dravi^ings, or exhibits, and a case thus made is always open to 
grave suspicion. In Deering v. Winona Plarvester Works, 155 U. S. 
286, 300, 15 Sup. Ct. 118, 39 L. Ed. 153, Mr.. Justice Brown says: 

"Oi'al testimony, unsupported hy patents or exhibits, tending to show prior 
use of a device regularly patented, is in the iiatuve of the case open to grave 
suspicion." 

He then cites the Barbed Wire Patent Case, and adds considérable 
matter pertinent to the case at bar, but which it is unneccssary to guote. 
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I think the prior use which bas been set up as a défense, was ex- 
périmental, as, indeed, some of the defendant's witnesses called it, and 
the gênerai superintendent of the defendant's plant, near the close of 
his testimony plainly admits that, after the workmen who used the 
machine had abandoned its use, Lefferts, its inventer, was still work- 
ing at it. 

'fhere is one other circumstance in this connection which shonld be 
alluded to. After the abandonment by the défendant of the single 
article used in the fall of 189(i, it does not prétend that it again used a 
pneumatic dredger until about December 1, 1905. Shortly prior to 
this latter date, it had bought several thousand of enameled bath tubs 
of the complainant, and in the course of thèse transactions its superin- 
tendent frequently visited the complainant's works, and had ample 
opportunity to, and did in fact, as he admits, observe the opérations of 
their plant, and became "very familiar" with the opération of their 
pneumatic dredger, although this, as he says, was not the object of his 
visits. Not long thereafter, however, the défendant adopted and put 
into gênerai use in its factory the alleged infringing devices. 

Upon the question of infringement there is little to be said. The 
défendant has adopted the complainant's device and used it. In its 
use, however, it partially supports the weight of the pneumatic dredger 
by a chain attacbed to and suspended from the ceiling of the factory. 
This, perhaps, makes it easier for the operator, but does not in any wa}- 
alter the character of the device or its method of opération. The de- 
fendant daims, however, that this support by a chain affixed to the 
ceiling makes the device stationary, and that, since Arrott, the patentée 
of complainant's device, disclaimed its application to stationary ap- 
paratus, the défendant does not infringe. What the patentée saicl, and 
ail that he said, in this connection, was : 

"I am aware that jarring or vibrating devices hâve been used in stationarj 
apparatus used for sifting niaterial." 

It is quite évident to what he there refers. That the defendant's 
infringing device was not a stationary apparatus, within the terms of 
this disclaimer, is apparent. The dredger was merely supported, or 
partially supported, by a cord or rope, to take some of its weight from 
the workmen. It was not, however, stationary in any proper sensé 
of the word. It was movable, and had, while in use, to be moved con- 
stantly back and forth over the ware which was being enameled, ex- 
actly as it would hâve been if unsupported. This support was of 
the same character as that afforded by a strap over the neck or shoulder 
of the operator, as disclosed in the hand-beater dredger in the prior art. 

The complainant is entitled to a decree of the usual form in like 
cases, with costs. 
152 F.^1 
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COMMEECIAL ACETYLENE CO. V. AVEEY PORTABLE LIGHTING CO. 
(Circuit Court, E. D. Wisconsin. December 22, 1906.) 

1. INJUNCTIONS— SUBJECTS OP lîf JUNCTION— SUITS IN OTHEU JUIilSDICTIONS. 

A fédéral court of equity lias power to eujom either party to a suit 
before it frora prosecuting other sults subsecxueutly brougnt relatiug to 
the same subject-matter, where It would be contrary to equity and good 
conscience, although such suits may be in foreigu jurisdlctions. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 27, Injunction, §§ C9, 
72, 73.] 

2. Same— Patents— Infringement—Restbainino Multtplioity dp Suits. 

Where tlie owuer of an unadjudlcated patent lias brought suit against 
a rival manufacturer to enjom Infrlngement of sucli patent and to re- 
cover profits and damages on account of tbe manufacture and sale of an 
alleged infringing device, in whicb suit both tlie validity of tlie patent 
and infringenient are put in issue, the court may, and should, on a proper 
showing, enjoin the complainant from Instituting a multiplicity of suits 
in différent pai'ts of the country against customers of tbe défendant, who 
are charged with infrlngement solely by reason of the sale or use of 
défendantes device, until the issues are deterinined in the principal suit 
before it. As to such suits which were commenced before the applica- 
tion for injunction was made, however, the dpfendant will be left to his 
remedy by applying for a stay to the courts before which they are pend- 
ing. 

In Equity. On pétition by défendant for injunction. 

This is a suit in equity commeneed on the 24th day of .July, 1906, based up- 
on XJnited States letters patent No. 064,383 and No. 727,009, for acétylène gas 
tanks. An answer was flled September 29tli, in which the invalidity of the 
complalnant's patents is asserted on varions grounds, and infrlngement is 
denicd. At the same time the complainant flled anotlier bill in this court 
against the Pressed Steel Tank Company of Milwaukee, Wis., based on the 
same patents. The ' averments of the two bills are Identical, except that tho 
Pressed Steel Tank Company is charged wMth being the manufacturer of ail 
the tanks sold and distributed by this défendant, and with confederating with 
this défendant to enable it to sell and put upon the market tanks that were 
known to infringe complalnant's patents. An answer in such last-named suit 
was promptly interposed, setting up substantially the same défenses. Thus it 
appears that this court acquired original jurisdiction of the subject-matter 
of said two suits, whereln the two chief ajlrged infringers are made défend- 
ants and this happened before any other court acquired jurisdiction over such 
subject-matter. 

On the 4th day of October, 3906, the défendant filed a pétition in this court 
setting up the facts above stated, and further alleging: 

"That, shortly after the commencement of tlie two suits above enumerated, 
suit was commeneed in the United S+nto^' fiircuit Court, Northern District 
of Illinois, Eastern Division, by the complainant herein against Excelsior Sup- 
ply Company, of Chicago, 111.. the bill of comnlaint in the last-named suit being 
substantially identical with the bill of complaint herein ; and that the answer 
in said siiit was filed on October 1, 1900. the dav it was due umler the rules. 

"(5) That since the commencement of the présent cause the following suits 
hâve heen beirun by tlie Commercial Acétylène Compan.y, the complainant here- 
in. against the following; In tho United sîtates Circuit Court, Southern Dis- 
trict of New York, against the Motor Car Equipmont Company. In the United 
States Circuit (^ourt. Southern District of New York, again«t "WyckofC, Church 
& Partridge, Inc. In tlie Unitod States Circuit Court, Northern District of 
Ohio. against W. D. Strong Coinnnnv. In tlie Tlnitpd States Circuit Court, 
Southern District of Ohio, against the Curtin-Williams Auto Company. In 
the United States Circuit Court. Western District of New York, neainst the 
Centaur Motor Company. In the United States Circuit Court, District of 
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Minnesota, against the Pence Automobile Company. In tlie United States 
Circuit Court, Western District of Missouri, against Bricli Motor Car Company. 

"(6) That, as your petitioner is intormeU and believes, tlie bills of complaint 
in eacb of the above cases are substantially identical with tbe bill of com- 
plaint lierein. 

"(7) ïhat eaeh of the défendants named in paragraph 5 hereof is a pur- 
chaser of petitioner's gas tanks, and is in fact a customer of petitioner's, eaeh 
one handling petitioner's goods in the respective locality in which eaeh is lo- 
cated. 

"(8) That petitioner is informed and believes that eaeh of the défendants 
named in paragraph 5 hereof handles no other gas tanks except those manu- 
factured by your petitioner, unless it be the gas tanks manutaetured by the 
Concentrated Acétylène Company of Indianapolis, ludiana, and known as 
'Presto-Llte Tanks,' and that the said Concentrated Acétylène Company is a 
licensee of the Commercial Acétylène Company, the complainaut herein, so that 
the only reason for suing eaeh of the del^endants above referred to for patent 
infringement is for the purpose of reaching tlie tanks which said défendant 
bas purchased from your petitioner, and wliich are of yoiir petitioner's manu- 
facture. 

"(9) That your petitioner manufactures only one form or style of tanks (al- 
though in différent sizes), and bas sold to the above défendants only one par- 
ticular form or style of tank, a sample thereof beipg herewith produced in 
court and marked 'Exhibit A.' 

"(10) That your petitioner believes, and therefore charges the fact to be, 
that the complainant herein has begun said suits against your petitioner's 
customers for the purpose of annoying and harassing your petitioner and its 
eustomers, and for the purpose of putting your petitioner to unnecessary and 
burdensome expense in defending eaeh of the suits above nientioned, whereas 
the entire question of the validity of the patents, of infringement tliereof bi' 
the tanks of petitioner's manufacture, and the question of recovery of profits 
and damages could be tried in the présent cause without the burden of de- 
fending a multipUcity of suits scattered ail over the United States. 

"(11) That your petitioner is financially responsible and amply able to re- 
spond to any amount which may be taxed by this court against your peti- 
tioner as profits or damages arising out of infringement on complainant's pat- 
ents by the manufacture and sale of ail of petitioner's product, should the 
court in the présent cause hold your petitioner to be an Infringer." 

Frayer for an order restraining complainants from commencing any further 
actions, either at law or in equity, against any purchaser or user of tanks 
manufactured or sold by défendant, for infringement of said patents peuding 
the final hearing of this cause; and that complainant be enjoined from pros- 
ecuting any of suoh later suits against customers of défendant, etc. 

This pétition was supported by an affidavit of P. C. Avery, président of the 
défendant corporation, showlng that on March 27, 1906, he obtained United 
States letters patent No. 816,059, for a gas tank to handle acétylène gas; that, 
as he has been advised by his attomeys and believes, bis invention does not 
infringe the claims of the complainant's patents or either of them ; and that 
the défendant Is operating as a licensee under his patent, and is shipping tanks 
over the United States, and that it hacl before the bringing of this suit built 
up an extensive and increasing business in the sale of such tanks. Complain- 
ant filed an answer to such pétition, admitting the bringing of the suits in 
varions circuits, but expressly denying any purpose of annoying or harassing 
défendant or its customers, contending that it was not able to recover in the 
tvvo suits instituted in this court ail the damages to which it is entitled for 
the uulawful invasion of its monopoly. Thereupon, on the 25th of October, 
the défendant filed a second affidavit of P. C. Aveiy, and gave notice to com- 
plainant that it would be used on the hearing of the pétition for injunction. 
This affidavit sets forth the fact that complainant was giving out to the trade 
certain circulars, and the court is aslied to enjoin the complainant from send- 
Ing out or causing to be distributed said trade circulars. The first circular 
complained of is dated August Ist, signed by the complainant, and sets out 
the fact that complainant is the owner of the two patents named in the bill ; 
that the tanks manufactured at Milwaukee by défendant are believed to be in- 
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fringemeuts of said letters patent ; and notifies ail persons to abstain from the 
use or sale of saine, and tliat ail wlio use or sell iiil'riuging tanks will be liable 
to damages. Tlie second circulai', dated October 18, 1906, is addressed to the 
automobile trade, refers to the former circular of August Ist, above described, 
and tben proceeds to give a list of suits already brought by it, wbereby it ap- 
pears that, aside from tlie suits brought in tbis court, ten later suits in eqnity, 
based upon the complainant's patents, hâve been brought in other circuits. 
Then follows a statement that the papers are being prepared for suits against 
numerous other coucerns in différent cities, and that the Presto-Lite gas tank 
is the only one licensed by complainant. 

It appears that three or four additional suits were brought by complainants 
after the petitioin was filed and before the bearing thereon. 

F. A. Geiger and Chamberlin & Wilkinson, for the motion. 
Bartlett, Brownell & Mitchell, opposed. 

QUARLES, District Judge (after stating the facts). It is undis- 
puted that the défendants in the ten suits brought by complainant in 
other circuits are the vendees of the défendant, whom défendant is 
morally, not legally, bound to protect and défend in this Htigation. It 
further appears that the défendant is manufacturing only one type of 
gas tank, although of various sizes. So that the issues raised in ail the 
suits will be practically identical. That complainant's patent No. 664,- 
383 was granted on the 85th of December, 1900, which, by mesne as- 
signments, became the property of complainant on the 3d day of June, 
1901. The other of complainant's patents, numbered 727,609, was is- 
sued on the 13th day of May, 1903, and by assignment became the prop- 
erty of complainant on the 19th day of April, 1904. That, prior to 
the bringing of the suits in this court, neither of the complainant's 
patents had been subjected to the test of légal adjudication. 

Complainant challenges the power of the court to make the order 
prayed for. This is naturally the first proposition requiring atten- 
tion. It is contended that jurisdiction hère is limited to the making 
of such order or decree as may détermine the issues raised by the 
pleadings and that it has no authority to make any order whose pur- 
pose is to control the action of either party beyond the territorial 
limits of the court. The complainant has come into this tribunal 
seeking équitable relief and has submitted itself to the jurisdiction of 
the court. The power in such case to proceed in personam against 
either litigant to protect the jurisdiction, or the subject-matter, or to 
prevent either party from doing with regard to the subject-matter of 
the suit what is contrary to equity and good conscience has always been 
assumed and exercised by the chancery courts of England as well as 
by the several courts of chancery in the states. Either party may in 
a proper case be enjoined from prosecuting another suit although it 
mav be pending in a foreign state or country. 1 High on Injunction, 
§§ 106 to 111, and cases cited : Story's Eq. Juris. §§ 899, 900 ; 1 Bâtes' 
Fédéral Eq. Procédure, § 454 ; Home Ins. Co. v. Howell, 24 N. J. 
Eq. 238 ; Cole v. Cunningham, 133 U. S. 107, 10 Sup. Ct. 269, 33 E. 
Ed. 538 ; Akerly v. Vilas, 15 Wis. 402 ; Berliner Gramophone v. Sea- 
man, 113 Fed. 750, 753, 51 C. C. A. 440 ; Lord Portarlington v. Soul- 
by, 3 Mylne & K. 104. 

While the doctrine of exclusive jurisdiction in the court first obtain- 
ing jurisdiction of the subject-matter does not apply to a case where 
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complainant brings independent suits in several courts involving the 
same question, it is nevertheless true that the main issue involving 
the vaHdity of a patent and the question of infringement ought to be 
litigated between the patentée and the principal infringer in the juris- 
diction where such supposed infringement is centered, and, where the 
first suit brought is against that principal infringer, such suit is prop- 
erly regarded as a parent suit where the leading issues in controvers}- 
should, for obvious reasons, be tried. Other suits may be brought 
against vendees or users, if that be done in good faith, for the sole 
purpose of protecting the rights of the complainant. But if, before 
any adjudication, the patentée shall bring a multiplicity of suits for 
the purpose of harassing and annoying a rival manufacturer, for the 
purpose of subjecting him to burdensome expense, and to destroy 
his business by exciting terror among his customers, it would seem that 
there must réside somewhere the power to intervene and protect the 
défendant against such a crusade until the validity of the patents al- 
ready challenged may be established in the courts. Instances are 
not wanting where patentées make illicit use of the courts as in- 
strumentalities of oppression ; bring a multiplicity of suits, purposely 
scattered through the circuits, not for the honest purpose of securing 
an adjudication in support of the patent, but to crush a rival manu- 
facturer by creating a stampede among his customers ; alarming them 
by circulars breathing threats of prosecution, denouncing the product 
of the rival concern as an infringing device, at the same time taking no 
step to bring any of the numerous suits to final hearing. 

Judge Blodgett refers to this practice in Emack v. Kane (C. C.) 34 
Fed. 46, and cites an instance where a patentée, having excited gên- 
erai consternation in the trade, which he turned to his commercial 
advantage, dismissed his suits where the validity of his patent had been 
put in issue. In such a case the défendant is powerless. He may 
be prepared to demonstrate that the complainant's patent is invalid, 
or that his own structure does not infringe ; but, during the con- 
sidérable period which must elapse before the vital questions can bc 
brought to final hearing, his customers may désert him through feaf 
of litigation, and he may be driven to the wall. It cannot be that 
a court of equity is powerless to prevent such a wrong. In Emack v. 
Kane, supra, referring to circulars distributed by the patentée among 
the trade, Judge Blodgett says : 

"It shock.s my sensé of justice to .say that a court of equity caunot restrain 
systematic and metiiodlcal outrages like tliis by oiie nian upon another's prop- 
orty rights." 

Perhaps the leading case cited bv complainant is Kellev v. Ypsilanti 
Dress Stay Company (C. C.) 44 Fed. 19, 10 L. R. A. 68'(). A careful 
perusal of this case discloses that the application for the injunction 
was there made in one of the later cases to enjoin proceedings in the 
earlier case. The learned judge says that he never before heard of 
such a case, for presumably the earlier case had been brought against 
the principal infringer. Although holding that relief should be with- 
held in that particular case, Judge Brown in his opinion says : 
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"In thls View of the law it was held that to prevent a multiplicity of suits 
the court might, in a proper case and on a proper showing, require the prosecu- 
tion of suita between a patentée and a mère user of a patented machine to be 
suspended, to await the resuit of the suit between the patentée and the prin- 
cipal infringer from whom the user purchased thls machine — a doctrine in 
whieh we fully concur, although we think the application should be made to 
the courts In which thèse suits are pending." 

In Allis V. Stowell (C. C.) 16 Fed. 783, 787, Judge Dyer says: 
"But apart from this phase of the question, I am of opinion that to prevent 
a multiplicity of suits the court may, in a proper case and upon a proper show- 
ing, require the prosecution of suits between the patentée and a mère user of 
a patented machine to be suspended, and await the resuit of a suit bet^Yepn 
the patentée and the principal Infringer from whom the us'er purchased the 
machine, Undoubtedly the court has the power to exercise restraining control 
over the lltigation where the principal parties are before it." 

The leamed judge also in his opinion refers to an unreported case, 
Barnum v. Goodrich, decided in the Northern District of Illinois by 
Judge Drummond, Circuit Judge, wherein it was held that complainant 
should be enjoined from prosecuting numerous suits until the principal 
controversy in Illinois between the patentée and the manufacturer 
should be first determined. 

In Ide V. Bail Engine Co. (C. C.) 31 Fed. 901, 904, the court holds 
that public policy would seem to favor the rule that litigation for the 
purpose of ascertaining and sustaining the validity of a patent should 
be between the patentée and the alleged infringing manufacturer. 

The same doctrine was held in National Cash Register Co. v. Boston 
Cash Co. (C. C.) 41 Fed. 51, the opinion being by Judge Coït. 

In New York Filter Co. v. Schwarzwalder (C. C.) 58 Fed. 577, 
Judge Lacombe, though denying the relief sought, says: 

"As to the proposition that the court will interfère on any theory of pre- 
venting multiplicity of suits, there Is nothing now submitted to show that such 
multiplicity is to be apprehended, even if a motion of this kind be the proper 
remedy. There is on!y one suit now pending, and nothing to indicate that suits 
are about to be brought agalnst other users until there has been some 
adjudication of the rights of the owner of the patent in its suit with the manu- 
facturer. If, when complainant has prevalled in that suit (should be so pre- 
vai!), has established the validity of hls patent and shown that the lnfrin'j;inR 
apparatus which défendant makes and sells is an infringement. users of such 
infringing machines refuse to accept that result and individually insist upon 
continuing their use, complainant may sue each and ail of them, tliough they 
number 10,000, without thereby instltuting such a multiplicity of actions as the 
courts will eujoin." 

See, also, Birdsell v. Manufacturing Co., 1 Hughes (U. S.) 64, 
Fed. Cas. No. 1437, citing two unreported cases. 

In Farquhar v. National Harrow Co., 102 Fed. 714, 42 C. C. A. 
600, 49 L. R. A. 755, the Circuit Court of Appeals for the Third Cir- 
cuit held that équitable relief might be granted against a party who 
was in bad faith sending notices and trade circulars among the custom- 
ers of a rival, solely for the purpose of destroying the business of such 
manufacturer. The same doctrine was held in Adriance Platt v. Na- 
tional Harrow Co., 121 Fed. 827, 58 C. C. A. 163, by the Circuit Court 
of Appeals, Second Circuit. 

In Warren Featherbone Co. v. Landauer et al., 151 Fed. 130, there 
is an opinion by Judge Bunn, then District Judge of the Western Dis- 
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trict of Wisconsin, concurred in by his honor, Judge Seaman, wherein 
the doctrine of Emack v. Kane, svipra, Farquhar v. National Harrow 
Company, and Adriance Platt v. National Harrow Ce, are cited with 
approvai. 

Complainant cites the case of Rumford Chemical Works v. Hecker, 
11 Blatchf. 552, Fed. Cas. No. 12,132. While an excerpt from the 
opinion might seem favorable to complainant's contention, an examina- 
tion of the case will dififerentiate it in two important particulars, 
First, there had been in March, 1873, a final adjudication holding cer- 
tain claims of the complainant's patent valid, and an accounting had 
been completed in the main case before the other stiits were brought, 
the earlier of which was commenced in September, 1873. Second, 
the court concludes the opinion with the suggestion: 

"Moreover, the application, to be entertained at ail in respect to the New 
.Terse.y and South Carolina suits, should hâve been made before plalntiffs had 
been put to the trouble and expansé of taking their proofs for final hearing." 

The complainant contends that thèse several authorities above cited 
are overruled by the Suprême Court in Birdsell v. Shaliol, 113 U. S. 
485, 5 Sup. Ct. 244, 28 L. Ed. 768. A question arises how far the 
doctrine of that case is applicable to the case at bar. In Birdsell v. 
Shaliol the question for détermination was the effect of a prior judg- 
raent for nominal damages, and no référence is made to the efïect of 
a complète recovery by a patentée of gains and profits as well as dam- 
ages. In the présent bill complainant charges that défendant has 
been guilty of making or causing to be made, using or causing to be 
used, selling or causing to be sold, the alleged infringing devices, in 
Milwaukee and elsewhere within the United States. In its prayer the 
bill asks that the défendant may be decreed to account for and pay 
over the gains and profits realized by the said défendant by its un- 
lawful acts, and, in addition, the damages sustained by the complainant. 
It is contended that an accounting under such a bill will completely 
compensate the complainant for the invasion of the three éléments of 
his monopoly, and that, such decree having been complied with, the in- 
fringing device would be released from the monopoly. In support of 
this position, défendant cites United States Printing Company v. Amer- 
ican Company (C. C.) 70 Fed. 50, 53. I shall not now stop to consider 
this question, because in my judgment Birdsell v. Shaliol, even as con- 
strued by complainant, is not décisive of the présent application. If 
complainant's interprétation of the Birdsell Case be correct, it has 
simply demolished one of the principal grounds upon which injunctive 
aid has been granted in the earlier cases ; but it does not exclude the 
power of the court in a proper case to prevent oppression wrought by 
means of multiplicity of suits brought for a commercial advantage 
rather than honest adjudication. In my judgment no additional suit, 
either at law or in equity, should be brought by complainant against the 
purchasers or users of the defendant's tanks, for infringement of 
complainant's patents, until the validity of such patents and the ques- 
tion of infringement bave been adjudicated. I direct that an order 
be prepared to that efïect. 
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I am asked to restrain the further prosecution of the 10 suits brought 
by coiiiplainant in. other courts. In view of the décision in Birdsell v. 
Shaliol, I tliink tlie better practice is to allow the défendants in those 
suits, or this défendant in their behalf, to make suitable application to 
the courts where such suits are pending, to stay proceedings until 
thèse principal questions bave been adjudicated. There may be urgent 
and proper réasons why some further proceeding may justly be had in 
some of them. I therefore décline to enjoin complainant from ail 
further proceeding therein. 

Complainant insists that the injunction asked for will not prevent 
the running of the statute of limitations against actions to recover 
damages. That is undoubtedly a sound proposition, and on that ac- 
count I deem it my duty to speed this case, and to that end I direct 
the clérk of this court to enter an order giving the complainant 10 days 
after January 1, 1907, within which to make its prima facie proofs. 
Thereupon the défendant may hâve 40 days to submit its proofs, and 
ihereafter the complainant to bave 30 days to présent its proofs in re- 
buttal. I will hear the case promptly as soon as the proofs bave been 
taken, so that a conclusion may be speedily reached. 

As to' the circulars distributed by the complainant, I do not think 
they disclose upon their face any évidence of bad faitli or malice. 
The language is temperate, and I do not think they bave thus far ex- 
ceeded the extent to which the patentée is permitted to go in advising 
the public of the complainant's rights imder his patent, and to warn 
them of the conséquences of infringement. One clause in the second 
circular is open to criticism, but complainant's counsel assures the 
court that it was inserted without his knowledge or advice. If, how- 
Èver, the complainant shall continue to memorialize the trade with 
further Mterature, a new application may be made for suitable relief, 
and this décision is without préjudice to a renewal of such application. 



WESTERN WHEELED SCRArER 00. v. GAIIAGAN et al. 
(Circuit Court, E. D. New York. Mardi 30, 1907.) 

1. Pleading— Amendment— Effect op GE^■EEAI. Appeaeaxce by Défendant. 

The rule that the fiUng of a notice of appearance or of a gênerai plead- 
ihg, such as an ans^wer, is e<iuivaleut to a gênerai appearance for ail pur- 
poses of the case, is liniited in its application by the scope of the action 
in which such appeiu'unt'o or pleading is flled ; and sncli an appearanc^o 
does not authorize an amendment of plaintiff's pleading. so as to state & 
new or différent cause of action upon which the défendant could not orig- 
Inally hâve been sued In that jurisdiction. 

2. Equity— Pleading— Amendment of Bill— Patents— Suit fok Ikfrinqe- 

MENÏ. 

In a suit in equity against two défendants, one of which was a nonresi- 
dent corporation, for infringement of patents, tlie hill alleged a couspiracy 
and a Joint mfriugtmient by défendants within the district of suit ; the 
corporation by selling to its codefendant, and tlie latter by buying and 
using the Infringing article in said district. Both défendants âpi)cared, 
and flled a .joint and se^'eral answer, denying the alleged infringement. 
Hcld, that such a])pearance by tlie corporation was limited to the cause 
of action statod in the bill, and did uot empower the court to permit 
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its amendineiit by (lisinissing as to the other defonduiit iind alleginK in- 
fringement K(>nerall,v by tlie corporation in said district "aiid els-ewliere 
in tlie United States," and tliat it Lad conspired "vvitti otliers" to in- 
fringe. 

In Eqtiity. On motion for leave to amend bill. 

Philip B. Adams, for complainant. 

Philipp, Savvyer, Rice & Kennedy, for défendants. 

CPIATFIELD, District Judge. The complainant has filed a bill 
in equity alleging the infringement of two certain patents for improve- 
ments in dump cars, of which letters patents and the rights there- 
imder complainant claims to be the sole and exclusive ovvner, in the 
foUowing terms : 

"(9) And your orator further avers tliat the said défendants, well knowing 
the premises and the riglits and privilèges secured unto your orator in and 
by the said letters patent, and oontriving to injure your orator and- to de- 
Ii'rive it of the profits, beuefits, and advantages which rnight, aud otherwise 
would, accrue to it from the said letters patent, and each of th<!m, jirior to 
the commencement of this suit and within six yoars last past, hâve, without 
the license and authority of your orator and against its will, infringed upon 
the aforesaid letters patent Nos. 612,203 and «(i8,!)27, at the bùrough of Brook- 
lyn, in the district aforesaid, and elsewhere in the United States;, tliat is to 
say, the défendant William J. Oliver Manufacturlug Company has i'urnished 
to'the défendant Walter H. Gahagan at and within said district, and the said 
Walter H. Gahagan has purchased from the said défendant William J. Oliver 
Jlanufacturing Company within said district, and has used and caused to be 
used, large numbers of dump cars eontaining and embodying the improve- 
ments and inventions described in said letters patent," etc. . 

"(10) And your orator, further complaining, upon information and bellef 
avers that the said défendants hâve conspired and confederated together to in- 
fringe upon your orator's said letters patents, and each of them, by using and 
causing to be used, within the Eastern district of New York, and elsewhere 
within the United States, dump cars eontaining and embodying the inven- 
tions and improvements covered and secured by said letters patent, and each 
of tliem, and threaten to continue so to do." 

"(11) And your orator further avers that the said défendants htve receivert 
and eujoyed, and are still receiving and enjoying, great gains, profits, and 
advantages from the unlawful use of the said invention set forth in said let- 
ters patent, and each of them," etc. 

The défendants appeared in the action generally and joinfly, and upon 
the 8th day of October, 190(i, filed an answer, in which they set forth 
jointly and severally that they deny the varions allégations of the 
complainant's bill of complaint and contest the validity of 'the patents 
on which the action is brought. The défendants also allège in their 
answer that the défendant Walter IT. Gahagan purchased certain scrap- 
ers of the défendant company, and that the said company sold the said 
cars to said défendant Gahagan, and that the cars were used by Gahagan 
in his regular business ; and the défendants then allège that thèse cars 
contained no infringement of the two letters patent. The défendants 
also deny conspiring or confederating together to infringe thësë pat- 
ents, by causing the said cars to be used in the Eastern district of New 
York. 

The présent motion is made by the complainant for leave to file an 
amendment to the complaint, as follows; First, by dismissing the «aid 
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bill ag-ainst the défendant Walter H. Gahagan; and, second, hy sub- 
stituting, in the place of the paragraphs of the complaint above set 
forth,_ a paragraph, numbered 9, averring that "the défendant corpora- 
tion, in the Eastern district of New York and elsewhere in the United 
States, made, sold, and used, and caused to be used, large numbers 
of dump cars containing and embodying the inventions and improve- 
ments described in the letters patents, and threaten to continue so to 
do," etc., and by substituting a paragraph, numbered 10, for paragraph 
10 above set forth, in which the complainant allèges that the défendant 
Company has conspired and confederated "with others" to infringe upon 
the said letters patent, "by selling and causing to be used within the 
Eastern district of New York and elsewhere in the United States dump 
cars," etc., and by striking from the prayer for relief any claun against 
the said Walter H. Gahagan. 

The first proposition advanced is that the filing of a gênerai notice 
of appearance, or of a gênerai pleading, such as an answer, in an ac- 
tion, is équivalent to an appearance for ail purposes. While this is 
a well-recognized principle of law, its application in any particular 
instance is limited by the scope of the action in which the appearance 
or pleading is filed. If this were not so, a pleading in a cause of action 
for infringement of a patent in equity could be amended and continued 
for damages for personal injuries sounding in tort. In the United 
States courts much broader freedom of action in the way of amend- 
ments, under the authority of section 954, Rev. St. [U. S. Comp. St. 
1901, p. 696], is allowable, than under the state rules and Codes of 
Procédure ; but even in the United States courts the authorities hold that 
an amendment to a bill may be allowed only — • 

"when the bill is fouiid defective in proper parties, in its prayer for relief, or 
in the omission or mistalce of some fact or circumstance connectcd with the 
substance of the case, but not formlng the substance itself or for putting in 
issue new matter to meet allégations in the answer. Shlekls et al. v. Barrow. 
58 U. S. 14S, 15 L. Ed. 158, followlng Verplank v. Mercantile 1ns. Co., 1 Bttw. 
Ch. (N. Y.) ^6, and Story's Eq. PI. 884. To strike ont the entire substance and 
prayer of a bill, and insert a new case by way of amendment, * * * is 
not properly an amendment, and sbould not be consldered within the rnles on 
that subject. * * * It is apparent that, if it were in the power of a Circuit 
Court of the United States to mal^e nnô. enforce orders lilve this, both the ar- 
ticle of the Constitution respectiug tlie judicial power and the net of Congress 
conferring jurisdlction on the Circuit Courts would be practically disregarded 
in a most important particular. Id." 

The iast sentence, while referring to a différent order than that 
asked for on this motion, is exactly applicable to the présent si*^uation. 

In the case of Neale v. Neales^ 76 U. S. 1, 9, 19 L- Ed. 590, an 
amendment to a bill in equity was allowed, and the court says : 

"It is unnecessary, in the view we hâve taken of the power of the court 
over amendments at the hearing, to discuss the quesstion whether the amended 
bill is materially différent from the original bill. It is enough to know, if 
différent, that the subject-matter of both bllls is the same." 

In Brainard v. Buck, 184 U. S. 99, 22 Sup. Ct. 458, 46 L. Ed. 449, 
exception to the action of the court below in allowing an amendment 
of an original bill was taken on the ground, as asserted by the ap- 
pellants, that the cause of action set forth in the amendment is new, 



WESTERN WHEELED SCRAPEK CO. V. GAHAGAN. 651 

différent, and distinct from that set fordi in tlie original bill. The 
Suprême Court, as it did in the case of Jones v. Van Doren, 130 U. 
S. 684, 9 Sup. et. 685, 32 L. Ed. 1077, determined that the amend- 
ment was within the discrétion of the court, as the purpose of both 
bills was the same, they arose from the same transaction, and were 
based upon the same gênerai rule of law applicable to resulting trusts. 

It cannot be contended in the case at bar that the cause of action for 
an infringement of a patent in the Eastern district of New York is 
the same as a cause of action for an infringement of the same patent 
in some other state of the United States, or that the various causes 
of action could arise from the same state of facts. The various trans- 
actions eut of which thèse alleged causes of action arise involve dif- 
férent parties ; and under the rule of the cases above stated the amend- 
ment asked cannot be allowed. 

But, as a matter of fact, the purpose of the amendment asked hère 
is not merely to substitute a différent cause of action, with additional 
parties. It is an attempt to bring in alleged causes of action which 
could not hâve been brought for lack of jurisdiction in the district 
vi'here this suit was begun. The sole ground for this attempt to try 
other suits than the one stated is the argument that the défendant in 
the particular action has waived his right to object to the jurisdiction 
of that action by a gênerai appearance. The effect of granting the 
présent motion would be to remove the défendant Gahagan from the 
action, and to allow every infringement by the défendant company of 
the two patents claimed by the complainant to be tried in this dis- 
trict and in this suit. The words "and others," in the tenth paragraph 
as proposed, would include ail sales made in every part of the United 
States, in which the défendant company in Tennessee had sold to any 
one scrapers embodying or employing the alleged inventions referred 
to in the claims of the patents in suit. Such an amendment would 
seem to be clearly beyond the power of the court. 

A further objection to the amendment is that the language of the 
proposed amendment is broad enough to cover alleged infringements 
subséquent to the filing of the bill of complaint. But this objection 
does not go to the merits, and, if the amendments should be allowed 
at ail, would be provided for in the order of the court. If the com- 
plainant were asking leave to amend its pleadings merely by dis- 
continuing as to the défendant Gahagan, and to amend its prayer for 
relief so as to ask for an injunction and damages for the alleged in- 
fringement in this district against the défendant corporation alone, 
the motion might properly be granted. The infringement might sti'.l 
be joint, and the other allégations of the pleadings could stand ; but 
proof would be limited to the acts of the défendant corporation in 
this district in connection with the sales to Gahagan. The relief asked 
for on the présent application seems to be very much broader, and be- 
yond the power of the court to grant. 

The motion will therefore be denied. 
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CONTINENTAL ADJTJSTMEXT CO. v. COOK et al, 
(Circuit Court, E. D. Wlsconsln. Deceiiiber 28, lOOG.) 

1. COBPORATIONS— CeEDITOBS' SUIT AGAINST SIOCKHOLDEKS— GROUNDS OF lilA- 

BILITY. 

CoHiplainant's asslgnors organized a corporation, to exploit a supposée! 
Invention, whicli contracted with défendants to manufacture tlie article 
covered by such invention, and tbey expended a large amount of mouey 
therein for vrhieh tliey were never reimbursed. the corporation being with- 
out capital and the project an entire fallure. Sueli asslgnors caused a 
large amount of the stock, purporting to be full paid, to be transferred 
to défendants, vt'liicli tbey neither purcbased nor agreed to pay for, and 
whicb was in fact worthless. Such assigiiors having obtaiued a judg- 
mônt against the corporation, complalnant as their assignée for its col- 
lection brought suit against défendants to enforce contribution from them 
as stockholders. Hehl, that such bill was without equity and could not 
1 be maintained. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, § 
952.] 

2. Samé— Parties. 

To a suit by a judgment créditer of a corporation against part only of 
the stockholders to enforce an unpaid stock liability, the corporation is 
an. indispensable party. 

[Eld. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, § 
1118.] 

In Equity. 

Thls is on final hearing of a suit in the nature of a creditors' bill to en- 
force contribution from the défendants, as stockholders in a corporation known 
as the "Cushman United Téléphone Company," organized in the state of Illi- 
nois in February, 1905. The suit is brought in the interest of S. D. and I. M. 
Cushman, who are the real parties in interest. The Continental Adjnstment 
Company is a collecting agency to whom the cause of action bas been assigned 
for the purpose of bringing this suit. 

It appears that on the 8th day of January, 18&(5, S. D. Cushman and I. M. 
Cushman recovercd a judgment in tlie superior court of Cook county against 
the Cushman United Téléphone Company for $250.(X>0, and the relief prayed 
in this suit is contribution from each of the défendants, as a stockholder of said 
Cushman United Téléphone Company, of a sum sulficient to satisfy said 
judgment, upon whlch exécution has been issued and returned nnlla bona. 

S. D. Cushman claimed that In 18.51 he discovered that articulate speecli 
could be transmitted on a wire, but he was never able to mnke his discovery 
Ijracticable. Other inventors occupied the fleld and secured letters patent cov- 
ering the art; but Cushman still insisted that the invention was his, and 
that it was his right and privilège to manufacture téléphones embodying his 
inventive thought. notwithstanding the action of the Patent Office. He entered 
into a contraet, for the considération of $5, with William C. Deane, who ap- 
pears to hâve been a clerk in a country store, and who is denomiiiated by Mrs. 
CilShman in her testimony aS a "mère flgurehead." By this contraet Cushman 
assigned and transferred to Deane his invention and ail papers connected with 
the same, while Deane on his part agreed to organise a corporation, to give 
Cushman one-flfteenth of the stock, making him direetor, and further agree- 
ing to pay the Cushmaus ,Ç150 a month until the dividends on their stock in 
the projected corporation should equal $500 per month. Thereupon applic^a- 
tion was made for a charter for a corporation to be known as "Cushman United 
Téléphone Company," with a capital stock of $20.000.000. The subscription 
to the capital stock was made by six persons, who snbscribed for one sliare 
of $100 each, to be paid for "either in cash or property or services," while 
$19.999.400 of such stock was subscribed for by William C. Deane, who, by 
the contraet before mentioncd, had become the owner of the Cushman inven- 
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tion, whioh appears to hâve been tlie only asset in sight. Certiflcates of stock 
were issued to Deane for .$19,999,400. Deane theii assignée! liis contract witli 
Cushruan to the Cusliiiian United Téléphone Company, and iudorsed Uis cer- 
tiflcates in blanli — some of vvhicli were reissued to tlie Cuslnuans — and it seeuis 
to hâve been the tlieory of this unique corporation that tliis stocli, haviiig been 
thus issued, could be sold or disposed of at jjleasure. The corporation never 
apj)ears to bave had any capital. It may be said to liave capitalized an idea of 
doubtful value. In 1905 Cushman importuned the défendant Cook, who 
then had a vacant factory at Oconto, Wis., to undertake the manufacture of 
téléphones to embody the features of the Cushman invention. On the 29th 
of April, 1905, the parties came to an agreement, which is embodied in a writ- 
ten mémorandum introdueed in évidence, whereby the défendant Cook agrées 
to njanufacture or supply the Cushman Téléphone Company vvith certain iu- 
-strunients and appliances, to be constructed according to designs furnished 
by said company, in which the company agreed to pay him the costs of manu- 
facture with 10 per cent, added. The défendants Keyer and Pampherin agreed 
to coiiperate with Cook in this experiinent. Thereuiwn Cushman caused $5.- 
000,000 of stock theretofore issued to Deane to be reissued to Cook. $250,- 
(X)0 was also issued to the défendant Beyer, and a similar amount to the 
défendant Pampherin, ail of which on its face purported to be fuU paid and 
nonassessable. Neither of the défendants subscribed for any stock, and 
neither agreed to pay anytliing therefor. It seems to hâve "been considered 
as a bonus to encourage and stimulate the development of the Cushman in- 
vention, and perhaps an inducement for entering ijito the contract to manu- 
facture. Thereupon the défendant Cook, with the assistance of his eode- 
fendants, did undertake, at his ho.ne at Oconto, Wis., to manufacture the 
Cushman téléphone. He bought a large amount of material and manufactured 
a large number of téléphone instruments and appliances. He expended be- 
tween Jifty aud sixty thousand dollars of his own money, while the défendant 
Beyer contributed something over $0,000. The ('xr)eriment jiroved a failure. 
because the Bell Company had usurped the fleld, and the Cushman devic(> 
was held to be an infringement. When this stock was so issued to the de- 
fendants, Cook and Beyer were elected offieers of the Cushman United Télé- 
phone Company, Beyer being président, and Cook gênerai manager. After 
the failure of their manufacturing ontei-prise, tho défendants declined to 
]iarticipate in any meetings or furtber opérations of the corporation. In the 
meantime the Cushmans brought suit against the Cushman U'nited Téléphone 
Company upon the Deane contract, which h,ad been assumed by tlie cornora- 
tion, and recovered the judgment to which référence bas been heretofore made. 

S. C. Herren, for complainant. 

Greene, Fairchild, North & Parker, for defendnnts. 

OU ARLES, District Judge (after stating the facts). This is to ail 
intents and purposes a suit bv S. D. and I. M. Cushman, although 
broug-ht in the name of the Continental Adju'^tment Comnany. The 
complainant has merely taken an assig-nment of the cause of action for 
the purpose of collection. It therefore stands as the représentative 
of the Cushmans, and has no superior risjhts or equities. T'-ie Cush- 
mans were instrumental in the issuance of the stock to the défendants, 
and, being stockholders themselves, they stand upon a différent foot- 
ing from an ordinary creditor. Fort Madison Bank v. Alden, 129 
U. S. 3r2, 380, 9 Sup. Ct. 332, 33 L. Ed. 725. 

The bill States that the stock which was issued to the défendants 
had been theretofore subscribed for and issued to William C. Deane, 
and that such stock had thereafter been transferred back to the said 
corporation by said Deane, and was thereafter subscribed for and re- 
issued to the défendants. It is elementary that, when stock has been 
subscribed for and actually issued to outside parties, it is not then the 
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subject-matter of subscriptîon. Bâtes v. The G. W. Tel. Co., 134 IlL 
536, 545, 25 N. E. 521. But the testimony shows that neither of the 
défendants undertook to subscribe or pay for this stock. It was 
well vmderstood that there was nothing- behind the stock except the 
Cushrnan invention. There was no money ifl'the treasury, and there- 
fore everything depended upon finding a party who would furnish 
the money to make the experiment that the défendants actually made. 
The question, therefore, résolves itself into this: Is the bare posses- 
sion of certificates, such as thèse, a ground for recovery in equity 
under the circumstances hère disclosed? 

I cannot see that there is any ground upon which the court can 
proceed. There is no averment in the biU that the stock when trans- 
ferred to , the défendants had any value whatever, and, if when so 
disposed of, it was without value, no wrong was done to creditors. 
Fogg V. Blair, 139 U. S. 118, 11 Sup. Ct. 476, 35 L. Ed. 104. In 
Christensen v. Eno, 106 N. Y. 97, 12 N. E. 648, 60 Am. Rep. 429, 
the court say : 

"The Hability of a stockholder to pay for stock does not arise eut of hlà 
relation, but dépends upon his contract, express or Implied, or upon some 
statrite, and, in the absence of eitlier of thèse grounds of liabillty, I do not 
))ereelve how a person to whom shares hâve been Issued as a gratuity has by 
accepting them committed any wrong upon creditors, or made hiniself liable to 
pay the nominal face of the shares as upon a subscriptîon or contract." 

To the same effect are Gilman v. Gross, 97 Wis. 227, 72 N. W. 
885 ; Whitehill v. Jacobs, 75 Wis. 474, 482, 44 N. W. 630. 

Upon what theory can the court decree, in the absence of fraud, 
that the défendants should pay for this stock more than it was worth 
and more than they agreed to pay? The évidence tends to show that 
défendants carried out their agreement with the Cushmans, and, for 
aught that appears either in the bill or in the proofs, they invested 
in expérimental work more than the stock was worth. It seems to 
me, therefore, that the bill discloses no equity. 

There is another good and sufficient reason why the complainant 
cannot recover in this suit. In a proceeding of this kind, where only 
part of the stockholders are joined, the corporation, the original 
debtor, is an indispensable party, if it retains its corporate existence. 
If it has been dissolved, then ail the stockholders must be brought be- 
fore the court. This is not an arbitrary rule, but one founded upon the 
maxims of equity, which require the présence of ail parties who will 
be aflfected by the decree of the court, so that the rights of ail may be 
considered, and complète justice done. When the corporation is be- 
fore the court, the absent stockholders are in a sensé represented; 
but to hold that a proceeding of this kind can be maintained against 
one or more delinquent stockholders alone would be contrary to the 
fundamental theory of a court of equity. This prooosition is ail- 
important hère, because jurisdiction dépends upon diverse citizenship 
only. The corporation is a citizen of Illinois. So that our jurisdic- 
tion dépends upon an answer to the proposition now under considéra- 
tion. 
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The fédéral rule is well stated in First National Bank v. Smith 
(C. C.) 6 Fed. 215 (which was a suit like this, to enforce contribution 
from delinquent stockholders) : 

"It is too clear to admit of discussion that the corporations are necessary 
parties to suits like tliese. Unless tliey are made parties, tliey will not be 
coneluded by decrees made In the cases on the merits, and the défendants 
might be called upon a second tlme to account for the same assets at the 
suit of the corporation or receivers appointed over their affiairs. The défend- 
ants hâve the right to insist that the decree shall conclude the plaintiffs, the 
corporations, and ail other creditors, and afford a full and complète protec- 
tion against future suits for the saine causes of action. Sueh decrees cannot 
be made in suits where the corporations are not parties, or by a court havlng 
no jurisdiction to requlre the légal présence of the corporations in the pro- 
ceedings." 

To the same eiïect, Dormitzer v. Illinois Bridge Co., 6 Fed. 217, 
219, decided by the Circuit Court. To the same effect, Elkhart Na- 
tional Bank V. N. W. Guaranty Co., 87 Fed. 252, 30 C. C. A. 632; 
1 Foster's Fed. Practice, § 53 ; Cook on Stockholders, § 206. 

The same rule is distinctly held in Illinois, in Patterson v. Lynde, 
112 111. 205, where the court say, in substance, that to enforce the 
liability of the stockholder for his unpaid stock, in equity, it is indis- 
pensable that the corporation should be before the court, so as to be 
bound and coneluded by its action. Swan Co. v. Frank, 148 U. S. 
603, 13 Sup. Ct. 691, 37 L. Ed. 577; Wetherbee v. Baker, 35 N. J. 
Eq. 501; Medberry v. Troutman (C. C.) 94 Fed. 952, 954; Walsh 
V. Aîemphis (C. C. Ky.) 6 Fed. 797. 

Complainant calls attention to the case of lîatch v. Dana, 101 U. 
S. 205, 25 h. Ed. 885, as an authority in favor of his contention. 
In that case the corporation was joined with several stockholders, and 
at some time during the proceedings the complainant discontinued as 
to the corporation and one of the stockholders. Why this was done 
does not appear in the reported case. It must hâve been done by con- 
sent of parties, and therefore the question we are considering was 
neither raised nor passed upon. 

I cannot agrée that the Illinois authorities cited by complainant sus- 
tain his views. It is repeatedly decided that ail of the delinquent stock- 
holders need not be joined in such a bill, but the corporation has been 
made a party. I cannot find that the well-reasoned case of Patterson 
V. Lynde has been overruled. 

Other points hâve been raised by counsel for défendants, but it is 
unnecessary to discuss them. 

For want of equity, and because defective as to parties, the bil) 
must be dismissed, with costs. So ordered. 
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li. GANDOLE^r & CO. v. UNITED STATES. 

(Circuit Court, S. T>. New York. Jauuary 18, 1007.) 

No. 4,379. 

OUSTOMS DuriES— MeA.SUBEMENT— FiSII IN Tins— "CONTAINIKG." 

lu applying tlie provision in Turiff Act July 24, 1807, c. 11, § 1, Scliedule 
G, par. 258, 30 Stat. 171 [U. S. Comp. St. 1001, p. lO.JOJ, for flsli in tins 
"coutaining" various quantities, tlie actual capacity ot tlie tins sbould bo 
considered, rallier tlian tlie quantity of flsli fouud iu tliem. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,400 (T. D. 27,490), which affirmed 
the assessment of duty by the collèctor of customs at the port o^ New 
York. 

The goods in controversy eousisted of flsli in tins; eacli tin liaving a sepa- 
rate pièce of tin witli a small pièce of wood pressing It down on tlie fisli to liold 
It in place, and this leaving a vacaucy iii eacU tin. The inijiorters contended 
that iu ascertaining whether the tins eontained more or less thau 33 cubic 
inches eacli, in order to détermine their tarift" classification, this vacaucy 
shonld be ailowed for, and only the cubic lueasurement of the fish should be 
considered. 

Everit Brown, for importers. 
, D. Frank Lloyd, Asst. U. S. Àtty. 

HAZEL,, ■ District Judge. The merchandise in question, consisting 
of anchovies contained in tin boxes or cans, is dutiable nnder paragraph 
258 of the Tariff Actof Jidy 24, 1897, c. 11, § 1, Schedule G, 30 
Stat. 171 [U. S. Comp. St. 19Ô1, p. 1650]. Duty was assessed by the 
collèctor at ten cents per box as "containing more than 33 and not 
more than 70 cubic , inches." The protestants assert that the mer- 
chandise iS; dutiable at only five cents per box, as containing more llian 
21 and not more than 33 cubic inches. 

Upon the autho,rity of In re Johnson et al. (C. C.) 56 Fed. 822, and 
Kauffmann Bros. v. United States (C. C.) 99 Fed. 430, holding that 
it was not so rauch the intention of Congress to impose a duty on fish 
as upon the tin cans in which the same are contained, and the opinion 
of the Board clearly stating the impracticability of opening the tin 
boxes or cans in which the fish are imported in order to ascertain the 
précise quantity therein contained, the contention of the importers is 
overruled, and the décision of the board afHrmed. 



CHARLES A. .TOHNSON & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. November 13, 1906.) 

No. 4,083. 

Customs Ditties— Classification — Wiietstone Blocks — Crijde Minebals. 

Wlietstone bloclvs, of an approximately rectaugular shape, which after 
being quarried hâve had thoir projections removed by a jirocess of rough 
dressing. and which are used in that state, held within the provision for 
"minerais, crade, or not advanced iu value or condition by refiniug or 
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.griiMiiiig. or by otlifi- i)roc(>ss of inaiiufïictui'e." uiuler TarifC Aet July 24. 
]St)7. cil, § 2, Free I.ist, par. i;l4, 30 Stat. 199 LU. S. Coiiip. St. 1901, p- 
1085.] 

On Application for Review of a Décision of tlie Board of United 
States General Appraisers. 

The case relates to so-called "wlietstone blocks" imported at the i)ort of 
Xevv York. Tbey are iiearly rectaiigular in sliape, weigbiiig; ai)proxiii)iitely 
from 80 to 110 pounds. After beiug qiiarriod, tbey were ronglily tlressed 
for tlie purpose of removing their projections ; this leaving tbciii witli an ir- 
regnlar, «neveu surface. ïhe évidence sbowed tbat tbey were used in their 
Imported condition by cahco printers for sharpening instriunents and grind- 
ing the edges of rollers. Tlie Board of General Appraisers lii4d thèse articles 
to bave been properlv (4assificd as uneniunerated nuiiiufactiu'od articles, nnder 
Tarife Act .Tiily 24, 1897, c. 11, § G, .30 Stat. 20.") [U. S. (Vtnip. St. 1901, p. 
1093J, overruling tbe importers' contention tliat tbey sliould bave been classi- 
fied under section 2, Free List, par. 014, 30 Stat. 199 [U. S. Conip. St. 1901, p. 
1685], which reads as follows: "014. Minerais, crude or not advanced in value 
or condition by refining or grinding, or b.y otlier jirocess of niannfactnre. not 
specially provided for in tbis aet." The board observed in its opinion : "The 
daim under paragraph 014 we think not well taken. In our jxidgment this 
paragraph was not intended to cover articles of tbis oharactcr ; besides, the 
évidence shows that tbe stones in (jnestion bave been advanced in condition by 
some process of manufacture. In othor words, the pièces as imported are not 
in tbe exact condition in which they came from the quarry." 

Hatch & Clute (Walter F. Welch, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. Décision reversed. 



SEYD V. TJNITED STATF.S. 

(Circuit Court, S. D. New York. .January S, 1007.) 

No. 4,211. 

CUSTOMS DUTIES — CLASSIFICATION — ^MaRBI.EIZED PArEE. 

So-called "marbleized paper." which is made by hand, held dutiable as 
surface-coated paper under Tariff Act .Tulv 24, 1897, c. 11, § 1. Scbedule 
M, par. .398, 30 Stat. 188 [U. S. Conip. St. 1901. ]i. 1071], and not as hand- 
made paper under paragraph 401, 30 Stat. 1S9 [F. S. Comp. St. 1901. p. 
1672]. It is exeluded from tbe latter paragraph because not ejusdem 
generis with the classes of paper tbere enumerated. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision below, the Board of General Appraisers affirmed the 
assessment of chity by the collector of customs at the port of New 
York on merchandise imported bv William Seyd, under Tariff Act 
July 24, 1897, c. 11, 30 Stat. 151 [Û. S. Comp. St. 1901, p. 1626]. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porter. 
J. Osgood Nichols, Asst. U. S. Atty, 

HAZEL, District Judge. The new évidence introduced in this court 
proves that the article in question, consistintr of marbleized naner is 
152 F.— 42 
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used generally for fly leaves or linings of books. The collector as- 
sessed duty under paragraph 401, as hand-made paper. The import- 
er claims that duty should hâve been assessed under paragraph 398, 
which provides for surface-coated papers. The merchandise is manu- 
factured by first preparing a coating substance consisting of a gélatine 
bath ; the desired coloring matter being sprinkled thereon by hand 
The sheets of white paper are separately dipped into the solution or 
bath by hand ; the colors being transferred to the paper. In this con- 
dition the marbleized paper, according to the proofs, is commercially 
known as "surface-coated" paper, as distinguished from a class knovvn 
as "hand-made" paper. The government gave no évidence to réfute 
the contention of the importers, but insista that the paper was made 
and the coloring matter or décoration actually applied by hand, and 
that the term "hand-made paper" is merely descriptive. Paragraph 
401 imposes in gênerai terms a duty upon "writing, letter, note, hand- 
made," and certain other papers specifically mentioned, and the provi- 
sion is broad enough to include the article in question, but the tariff 
act specifically provides for surface coated papers by paragraph 398, 
thus rendering the former paragraph inapplicable. Act July 24, 1897, 
c. 11, § 1, Schedule M, 30 Stat. 188, 189 [U. S. Comp. St. 1901, pp. 
1671, 1672]. The case of Miller, Sloane & Wright v. United States 
(C. C.) 128 Fed. 469, is a précèdent. It is held there that the hand- 
made papers provided for in paragraph 401 are those which are ejus- 
dem generis with the classes in said paragraph mentioned. The im- 
portation hère under considération is shown not to belong to that class, 
although admittedly hand made. 

The décision of the Board of General Appraisers is reversed. 



GOLDENBERG BROS. & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. Jaimary 28, 1907.) 

No. 4,194. 

CusTOMS DuTiES — Classification — Lace Articles. 

Tariff Act July 24, 1897, c. 11, § 1, Seliedule J, par. 339, 30 Stat. 181 
[U. S. Comp. St. 1901, p. 1GG2], relating to "articles made * * • of 
lace," Includes goods made by sewing together pièces of lace produeed In 
shapes designed to be used in making the articles; the term "lace" not 
being restricted to articles made up from lace that is bought and sold by 
the yard. 

On Application for Revievv of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,290 (T. D. 27,113), which affirmed 
the assessment of duty by the collector of customs at the port of New 
York on collars, classified under the provision for "articles made 
wholly or in part of lace," under Tariff Act Julv 24, 1897, c. 11, § 1, 
Schedule J, par. 339, 30 Stat. 181 [U. S. Comp. St. 1901, p. 1662]. 

Evidence introduced before the Board as to the character of the goods and 
the method of manufacturing them showed "that thread is placed in lace 
machines which produce pièces of lace in shapes designed to be used in mak- 
ing collars, and tliat the collars are made by sewing several of thèse pièces 
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together." Followlng the décision of tbe Circuit Court for ttie Southern Dis- 
trict of New York in U. S. v. Van Blanlcensteyn, 91 Fed. 977, the Board held 
that the articles were properly classlfied as made of lace. Note Mills t. Rob- 
ertson (G. C.) 147 Fed. 634. 

The importers, in their assignment of errors, asserted that the term "lace" 
means, commerclally, a "fabrication or article sold by ttie yard, with one 
edge straight, the other scoUoped, or both edges straight," and does not in- 
clude articles "made in accordance with a design executed by means of a 
thread placed In a machine." 

Walter E. Hampton (James W. Purdy, Jr., of counsel), for im- 
porters. 
D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL,, District Judge. The marchandise in question, consisting 
of cotton lace collars, was classified for duty as articles made of lace 
under the provisions of paragraph 339 of the tariff act of 1897. The 
importer claims that the goods should hâve been appraised under the 
provisions of paragraph 314. Act July 24, 1897, c. 11, § 1, Schedule 
I, 30 Stat. 178 [U. S. Comp. St. 1901, p. 1658]. It would serve no 
useful purpose to again discuss the reasons for the conclusion that the 
articles of wearing apparel in question are made whoUy or in part of 
lace. See Goldenberg Brothers & Co. v. United States (C. C.) 124 
Fed. 1003, affirmed 130 Fed. 108, 64 C. C. A. 442, pétition for cer- 
tiorari denied 195 U. S. 634, 25 Sup. Ct. 791, 49 L. Ed. 354. Judge 
Lacombe, writing for the Circuit Court of Appeals, has fully and 
plainly covered the principal points relied upon. It is true that, in the 
former case, it was conceded at the hearing that the articles were 
wholly or in part of lace composed of cotton, while now it is vehemently 
insisted that such articles are made by hand or machine from cotton 
thread, usually in pièces which are sewn together to finish the article. 
The concession mentioned is not thought to hâve been controlling. 
That such lace neckwear, to come within the provisions of paragraph 
339, must hâve been made up from lace that is bought and sold by the 
yard, is thought wholly untenable. The importers' restricted définition 
of the term "lace" is too narrow ; and. moreover, it is reasonably clear 
that Congress intended to impose a highcr rate of duty upon articles 
such as thèse in controversy than upon wearing apparel of the class 
described in the paragraph under which the importer claims the 
articles should hâve been assessed for duty. The case of Fleet v. 
United States, 148 Fed. (C. C.) 335, is readily distinguishable. In 
that case the articles of fur were sewn together simply for convenience 
and safety, and not, as hère, to make a completed useful article. 

I concur in the views of the Board as expressed in their opinion and 
afilrm tlieir décision. 
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UNITED STATES v. G. M. TIIURNAUER & BRO. 

(Circuit Court, S. D. New ïork. January 18, 1907.) 

No. 4,016. 

CusTOMS DuTiES— Classification— Decoeated China— Commebgiai, Deskîna- 

TION. 

The provision for decorated china, In Tarife Act July 24, 1897, c. 11, § 
1, Schedule B, par. 05, 30 Stat. 156 [U. S. Comp. St. 1901, p. 163.3], was 
used in a commercial sensé which inclndes china ware having a brown 
stain or glaze on the sloping underside, tending to conceal fluger marks, 
etc. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below reversed the assessment of duty by the collector of cus- 
toms at the port of New York, on tlie autliority of a former décision of the 
Board. G. A. 5.336 (T. D. 24,424). Following is an extract from the opinion 
of the Board in the présent case: "At the hearing in the case, a member of 
the importing firm appeared and testifled that the brown coloring matter in 
the glaze was employed to serve a useful, and not ornamental, purpose — 
that is, to hide finger marks and smoke; the articles bcing intended for use 
in serving eggs and other food that bas been cooked In tliem. 

D. Frank Lloyd, Asst. U. S. Atty. 

Walden & Webster (Henry J. Webster, et counsel), for importers. 

HAZEL, District Juds:e. The single question hère presented is 
whether certain china ware, consisting of nappîes and round china 
dishes, was or was not decorated. The collector classified the merchan- 
dise as "china, * * * painted, tinted, stained, enameled, printed, 
gilded, or otherwise decorated or ornamented in any manner," at the 
rate of 60 per cent, ad valorem, under paragraph 95, Act July 24, 1897, 
c. 11, § 1, Schedule B, 30 Stat. 156 [U. S. Comp. St. 1901, p. 16331. 
The Board sustained the protest of the importers, and held the goods 
for dtlty, under paragraph 96, at 55 per cent. The proofs given in this 
court show that, in the year 1897 and prior thereto, the articles were 
known generally in usage and trade as decorated china. Such being the 
fact, I am of the opinion that the case of Koscherak v. United States, 98 
Fed. 596, 39 C. C. A. 166, cited by the importer, is inapplicable. Two 
witnesses, in behalf of the importer, testified that there was no trade 
désignation in the year 1897; that the china ware in fact is not deco- 
rated, and the brown coloring or stain on the sloping underside of the 
dish applied solely to its usefulness. Undoubtedly the staining or 
glazing of the dish tends to conceal smoke and finger marks ; but, nev- 
ertheless, I think that under the broad terms of paragraph 95 the arti- 
cles in question are included, and that they are decorated. 

The décision of the Board is therefore reversed. 
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DONOVAN V. DIXIELAXD AMÎÎSIOMENT CO. 
(Circuit Court, E. D. New Yorli. Marc-li 29, 1007.) 

1. COEPORATIONS— JURISDICTION OVER— SERVICE ON OfFICER TEMI'ORARILY IX 

State. 

Jurisdiction over a corporation of auotlier state wliicli lias no place of 
business, and is net doing l)usiness, in tlie state ot suit, cannot be ac- 
quired by service of process on one of its ofHcers teuiporariiy in such 
State. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, § 
2613. 

Service of process on foreign crorporations, see note to lOldred v. Ameri- 
can Palace-Car Co., 45 C. C. A. 3.] 

2. Rejiovai. or Causes — Amount in Controveiîsy — Amendment of Complaint. 

AVhere the amount claimed by a plaintilï in liis complaint in tlie state 
court is sufflcient to give a fédéral court .l'urisdiction, and tbe cause is 
otherwise removable, the plaintifî cannot defeat sucli jurisdiction after re- 
nioval by ofCering to reduce tlie amount of his claim. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Caus- 
es, § 133.] 

On Motion to Quash Service and Motion to Remand to Stale Court. 

Elder & Roehr, for plaintiiï. 

Edwin C. Dusenbury, for défendant. 

CHATFIELD, Di.strict Judge. The plaintilï brought suit in the 
Suprême Court of the state of New York for $13,375, and served his 
process upon an officer of the défendant, which is a Florida corpora- 
tion, while this officer was temporarily within the state. The défend- 
ant removed the case into the United States court, and now moves 
to set aside the service of the summons and complaint on the ground 
that the défendant corporation is not doing Intsiness witliin the state 
of New York, and is not a New York corporation. The plaintilï 
thereupon made a motion to remand the action to the state court, and 
has filed an affidavit in which he ofifers to reduce his claim to the 
amount of $1,999. 

Ail the questions presented upon thèse motions are considered, and 
the numerous cases upon the subject referred to are cited in Johnson 
v. Computing Scale Co. (C. C.) 139 Fed. 339, and it is unnecessary 
hère to repeat the statements of the court in that case. 

The motion to set aside the service will be granted, and the motion 
to remand and to allow the filing of a release for a portion of the claim 
will be denied. 



DR. MILES MEDICAL CO. v. SNELLENHITRC et aL 

(Circuit Court, E. D. Pennsylvania. March 2(5, 1007.) 

No. 36. 

Bquity—Pleading— Exceptions to Answer. 

A défendant will be required to tile a new auswer on tbe flling of ex- 
ceptions to the original answer, whicli contains objectionable and irrelc- 
vant matter intermingled with i)arts that are good, so that the resuit of 
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sustaining the spécifie exceptions would be to leave the remalnlng parts 
disjointed and not in good form. 
[Ed. Note.— For cases in point, see Cent. Dig. vol. 19, Equity, § 532.] 

On Exceptions to Answer. 

Frank F. Reed, Edward S. Rogers, and Biddle & Ward, for com- 
plainants. 

Simpson & Brown, for respondent. 

J. B. McPHERSON, District Judge. It would be a tedious and 
unprofitable task to consider thèse numerous exceptions seriatim. 
Some of them certainly ought to be sustained — notably those which 
object to the use of unnecessary epithets, and also the sixteenth, which 
seeks to introduce an irrelevant issue. The difficulty about taking up 
each exception in détail is that the passage objected to is frequently 
partly good and partly bad, so that the resuit of striking eut the ob- 
jectionable matter in such case wouM beto leave the passage disjointed, 
and sometimes not fâirly expressive of the défendants' thought. I 
think, therefore, that the best and shortest way out ot what mighV 
easily become a serious tangle is to require the défendants to recast 
their answer in a more dignified and dispassionate tone, avoiding, 
also, the introduction of ail matter that is not strictly relevant. With 
this end in view, I shall sustain the exceptions pro forma, and direct the 
défendants to file a new answer within 20 days. 



LE MARCHEIi y. TEAGARDEN. 
(Circuit Court, W. D. Arkansas, Harrison Division. April 7, 1907.) 

1. PtJBLio Lands— Patents—Effect. 

A patent to land of tlie disposition of which the department bas juris- 
diction is both the judgment of that tribunal and a conveyance of the légal 
title to the land. 

[Kâ. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands, 
§ 314.] 

2. Samk—Vaoatton. 

Where the ofEcers of the land department hâve been induced to Issue b. 
patent to the vvTong party, either by an erroueous view of the law or by 
gross or fraudulent mistalce of the facts, tlie party eutitled to the land 
may hâve the patent set aside on proof either that ou the facts found, 
eonceded. or established, without dispute at the hearing before the de- 
partment, its oflicers erred in the construction of the law applicable to 
the case, which caused them to refuse to issue the patent to complainant, 
or that through fraud or gross mistake they fell into a misapprehension 
of tbe facts proved before them, which had the like effect. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 41, Public Lands, §| 
339, 340.] 

3. Same—Peauu— Quantum or Proof. 

Where a patent issued by the land department is attacked for mistake 
on the part of the government's officers, the complainant must allège andi 
prove, not only that there was a mistake in the flndings, but the évidence 
before the department from which the mistake resulted, the particular 
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mistake that was made, tbe way la wliich it oecurred, and the fraud, iP 
any, which induced it. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 41, Publie Lands, 
I 335. 

Décisions of tlie land department, their conclusiveness aud efîect. see 
note to Hartman v. Warner, 22 C. O. A. 38; Carsou City Gold & Silver 
Min. Co. V. Nortti Star Min. Co., 28 C C. A. 344; Uluta Tunnel Min. & 
ïransp. Co. v. Creede & C. C. Min. & Mill. Co., 57 C. O. A. 207]. 

4. SaME — DUTY OF EXTRYMAN. 

Where au aiiplicant for a cash entry of public land regularly applied to 
enter the land, paid the priée, and obtainn»(l liis receipt therefor, he was 
under no ol)li.c;ation to supervise the entrics on the books of the registe'" 
of the land office, in order to see that the propcr entries were made. 

i5. Same— Vacation of Entry. 

The records of the land office and the décision of the Interior Depart- 
ment with référence to a land entry could not be overturned 50 years aft- 
er they were made and after the patentée had died, because of évidence 
that the patentée intended to enter the land for mill purposes. and that 
he erected a mill on an adjacent tract and not on the property entered, on 
which no water power existed. 

6. Same— Subséquent Entry. 

G. made a cash entry on land in controversy In 1848, which immediate- 
ly rendered the land subject to taxation, and withdrew it from the opéra- 
tion of the United States land laws. By mistake of the register in a 
land office, a patent was issued for another tract and long after G.'s death, 
the error was corrected, the original patent canceled, and a correct pat- 
ent issued to G. and his heirs for the land in controversy, jiendlng which 
complainant had made a homestead entry on the land. Ileld, that the 
land was not subject to homestead entry at the time complainant attempt- 
ed to enter it, and that he had no rigiits therein. 

For former opinion, see 133 Fed. 826. 

Crump & Trimble and Woods Bros., for complainant. 
Sewell & Sewell and J. W. Story, for défendant. 

ROGERS, District Judge. On November 4, 1848, William Goodall 
made cash entry for the S. E. % N. W 34, section 11, township 17 
N., range 15 W. (situate in Marion county, Ark.), at the Batesville 
(now Harrison, Ark.) district land office. The practice of the office 
at that time, when a cash entry was made, was this. The receiver, 
when the money was paid for the land entered, issued duplicate re- 
ceipts, describing therein the land entered, the price paid, and the 
quantity of the land. One of thèse receipts he gave to the purchaser 
and the other to the register. Predicated on this receipt the register 
made the necessary entries on the tract book and plats of his office, and 
issued the certificate of entry in favor of the purchaser for the land so 
entered. Monthly reports were made of his action to the General 
Land Office, and, on présentation of the certificate of entry to the Gen- 
eral Land Office, the patent was issued thereon if everything appeared 
regular. In this case the receiver's receipt correctly described the land 
entered, shows the price paid, and the number of acres, and the land 
described in the receipt is the S. E. }i N. W. }4, section 11, township 
17 N., range 15 W. , but the register's certificate, issued the same day, 
incorrectly shows the land entered by Goodall to hâve been the S. E. 
}i N. W. }i, section 11, township IG N., range 15 W. The first 
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tract is in Marion coniity, and the latter in Searcy county, and are 
situate several miles apart. Jiily 1, 1850, the patent was issued upon 
the Goodall entry, in accordance with the erroneoiis description ap- 
pearing in the register's certificate. The patent so issued was duly 
transmitted to the local land office at Batesville, for delivery, but was 
never delivered, and in 1896 was burned, with other records of the 
Harrison land office. In 1892 the local land office, having discovered 
some confusion in the records of the local office as to the Goodall 
entry, advised the General Land Office that tlieir tract books showed 
GoodaH's entry to be for the S. E. >4 N. W. >4, section 11, township 
17 N., range 15 W. (that being the tract describcd in the receivcr's 
receipt), while the plat in their office showed it to be for the S. W. j4 
N. W. 34 of said township, section, and range, which was a différent 
tract froni that described in either the receivers' receipt or the regis- 
ters' certificate, or the tract book or in the patent issued, and inquir- 
ed what land was covered by the Goodall entry. At that time, ob- 
viously, the officers of the General Land Office had not discovered 
that the registers' certificate differed from the receivers' receipt, and 
consequently the patent which had been issued was for a tract not 
entered by Goodall. Accordingly, on March 26, 1892, the Commis- 
sioner of the General Land Office advised the local officers at Harrison, 
Ark., that the Goodall entry was for the S. E. /i N. W. 34> section 11, 
township 10 N., range 15 W., and that the entry had been patented 
July 1, 1850. Without any notice to Goodall, or his heirs, or those 
claiming under him, the officers of the General Land Office and the local 
land office at Harrison, on March 2, 1892, arbitrarily altered the tract 
books in both offices, which from November 4, 1848, had shown that 
Goodall entered the S. E. j4- N. W. }i, section 11, township 17 N., 
range 15 W., so as to make it appear that his entry was for the S. E. 
J4 N. W. yi, section 11, township 16 N., range 15 W., thereby making 
the tract books conform to the patent previously issued, and which was 
predicated on the incorrect description in the registers' certificate. 
Thèse altérations were not made by erasures, but by simply running 
a line with pen and ink through the correct entry where it appeared 
on the tract book and then inserting the incorrect entry opposite, and 
was manifestly donc in good faith by the local office, and in the General 
Land Office, which had not discovered the error in the register's 
certificate. 

The effect of ail this was to make it appear on the records of both 
the General Land Office and the local office at Harrison that the land 
in controversy at that time the S. E. }i N. W. 34^ section 11, township 
17 N., range 15 W., was vacant land and subject to homestead entry. 
Indeed, some time in 1893 (letter not dated) complainant wrote the 
General Land Office inquiring the status of the land in controversy, 
and advising it that "the books of the Harrison land office show it to 
be vacant, which is disputed." On September 30, 1893, the acting 
commissioner of the General Land Office replied, stating that the 
tract books showed the land vacant so far as returns had been re- 
ceived, but some entry might hâve been made at the local office. Some 
other correspondence ensued about the status of the land, and finally, 
on December 28, 1893, complainant entered the land in controversy, 
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among others, as a homestead, and in January, 1894, began improving 
it, and finally, in apt time, moved on the land and made it his home. 
After living there 5 years, he gave the notice and made his final proof. 
Meantime the land was forfeited to the state for the taxes of 189G and 
1897, and on January 24, 1901, défendant bought and obtained a 
deed therefor from the state, and in March of the same year obtained 
quitclaim deeds from the heirs of Goodall. On February 15, 1901, 
défendant, in the name of the GoodaU heirs, and with their consent, 
filed an apphcation in the General Land Office to cancel the patent 
issued on July 1, 1850, to their ancestor William Goodall, because it 
misdescribed the land entered by him, and also for the issuance of a 
patent to the land actually entered by him; it being the land in con- 
troversy. Notice of this application was given compiainant and he 
appeared. Both sides ofifered évidence, and the case was heard by 
the Commissioner, and decided in favor of the compiainant. On ap- 
peal to the Secretary of the Interior, the Commissioner of the Gen- 
eral Land Office was reversed, the patent canceled as erroneous, and a 
patent for the land in controversy was issued on the 37th of May, 1903, 
to the Goodall heirs, reciting that it was issued in lieu of the one 
canceled. This patent, of course, inured to the benefit of Grant Tea- 
garden, who, as stated, already had quitclaim deeds from the Goodall 
heirs, and also a deed from the state. Thereupon Grant Teagarden 
instituted ejectment against compiainant and recovered judgment 
against him in this court. Before said judgment was recovered this 
bill was filed, and a decree was asked declaring said Grant Teagarden 
a trustée for the compiainant, and compelling him to convey the lands 
to him ; he being the équitable owner under his homestead entry. 
That compiainant bas complied with the homestead law so far as 
résidence and improvement of the land is concerned is not in con- 
troversy. 

The rules of law governing cases of this character, where the ac- 
tion of a department of the government having jurisdiction of the 
subject-matter and parties is assailed for error and fraud, is so well 
stated in James v. Germania Iron Company, 107 Ped. 597, 46 C. C. A. 
476, that I quote from the opinion of Judge Sanborn (Judges Caldwell 
and Thayer, both concurring) as follows: 

"Tlie Ifind department of the T'nitcrt States is a quasi judicial tribunal, in- 
vested witli authority to liear and détermine elaims to tlie public lands sub- 
:ieet to its disposition, and its décisions of tlie issues presented at sueh hear- 
ings are imj>ervious to collatéral attack, and jn-esumptively rislit. A patent 
to land of the disiiosition of whieh the department lias juristlietion is both 
tlie judgment of that tribunal and a conveyance of the légal title to the land. 
Act' March 3. 1840, c. tOS. § B, 9 Stat. 39."> : Kev. St. S§ 441, 4n.S [TJ. S. 
Comp. St. 1901, pp. 203, 2r,7| : U. S. v. Winona & St. Taul K. Co., 07 Fed. 948, 
95.5, 15 C. C. A. 9(î, 10::î, .32 U. S. Aiip. 272, 283. lint the .iudgnieut aud con- 
veyance of the department do not conclude the riglits of the clainiaiits to the 
land. Tliey rest on established principles of law and fixed rules of procédure, 
wliicli condition their initiation and prosecution, the apijlication of wbich to 
tlie fncts of each case détermines its right décision; and, if the odicers of 
the land deiiartnieiit iU'e iudue(;d to issue a patent to the wrong party by au 
erroneous view of the law. or l).y a gross or fraudaient niistake of the facts, 
the rightful claimant is not reinediless. Ile may avoid this décision, and 
charge the légal title derived from the itatent whicli they issue with his équi- 
table right to it on either of two grounds: (1) That upon the facts found, cob- 
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(«ded, or established without dispute at tlie hearing before the department 
its offlcers fell iiito au error in the construction of tlie law applicable to the 
case which caiised them to refuse to issue the patent to him, and to give It 
to auother (liogan v. Mortgage Co., 63 Feû. 192, 195, 11 C. O. A. ï«8, 130, 27 
U. S. App. 34C, 350; U. S. v. Winona & St P. R. Co., 67 Fed. 918, 958, 15 C. O. 
A. 90, 100, 32 U. S. App. 272, 288 ; U. S. v. Northern Pacifie R. Co., 95 Fed. 
Pm. 870, 37 ce. A. 290, 296; Cunningham v. Ashley, 14 How. [U. S.] 377. 14 
îj. E<1. 402 ; Barnards' Heirs v. Ashley's Heirs, 18 How. [U. S.] 43, 15 L. Ed. 
283 ; Garland v. Wynn, 20 How. [U. S.] 6, 15 L. Ed. 801 ; Lytle v. Arkansas, 22 
How. [U. S.J 193, 16 L. Ed. 300 ; Lindsey v. Havves, 2 Blacli [U. S.] 554, 502, 17 
îj. Ed. 2G5 ; Johnson v. Towsley, 13 Wall. [U. S.l 72, 85, 20 L. Ed. 485 ; Moore 
V, Robbins, 90 U. S. 530. 538, 24 L. Ed. 848 ; Bernier v. Bernier, 147 U. S. 242, 
13 Sup. et. 244, 37 L. Ed. 152); or (2) that through fraud or gross mistake 
they fell into a misapprehension of the facts proved before them, which had 
the llke effect (Gonzales v. French, 164 U. S. 3.38, 342, 17 Sup. Ct. 102, 41 L. 
Ed. 458j. If he would attack the patent on the iatter ground, and avoid the 
departments finding of facts, however, he must allège and prove not only that 
there was a mistake in the finding, but the évidence before the department from 
which the mistake resulted, the particular mistake that was made, the way in 
which it oceurred, and the fraud, if any, which induced it, before auy court ean 
enter upon the considération of any issue of fact determined by the offlcers 
of the department at the hearing. TJ. S. v. Northern Pacific R. Co., 95 Fed. 
804. 870, 8&2, 37 C. C. A. 290, 290, 308 ; U. S. v. Atherton, 102 U. S. 372, 374, 
26 L. Ed. 213; U. S. v. Budd, 144 U. S. 154. 167, 368, 12 Sup. Ct. 575, 36 L. 
Ed. 384; U. S. v. Mackintosh, 85 Fed. 333. 336, 29 C. C. A. 176, 179, 56 U. S. 
App. 483, 490 ; U. S. v. Throekmorton, 98 U. S. 61, 66, 08. 25 L. Ed. 93 ; Mar- 
quez V. Prlsbie, 101 TJ. S. 473, 476, 25 L. Ed. 800 ; Steel v. Refiuing Co., 106 
TI. S. 447, 451, 1 Sup. Ct. 389, 27 L. Eid. 226; Freuch v. Fyan, 93 U. S. 169. 172, 
23 L. Ed. 812; Ehrhardt v. Hogaboom, 115 U. S. 67, 69. 5 Sup. Ct. 1157. 29 L. 
Ed. 346; Heath v. Wallaee, 138 U. S. 573, 575, 11 Sup. Ct. 380, 34 L. Ed. 1003; 
Barden v. Railroad Co., 154 U. S. 228, 14 Sup. Ct. 1030, 32 L. Ed. 992." 

See, also, Gonzales v. French, 164 U. S. 338, 17 Suo. Ct. 103, 41 L. 
Ed. 458. _ Other cases along t^e same line may be c'ted but it is useless. 

This bill assails the décision of the Secretary on bo'h grounds 
stated, but it falls far short of a compliance with the rules of law there 
stated as to either. From the record it appears that, when the case 
was before the Interior Department, there was a mass of évidence, 
including records and ex parte affidavits introduced, and the eiïort 
made to show that the patent issued July 1, 1850, correctly described 
the land actually entered by Goodall, and therefore should not be 
canceled and a new patent issued for the land in controversy. So far 
as can be ascertained, such was the purpose when the original and 
amended bills were filed in this case. In the first amended bill the 
effort is made to show that the land really entered by Goodall is 
another 40 acres, north of the land in controversy, and in the same 
section, township and range. The second amended bill of complaint 
sets out the affidavits used in évidence for the cancellation of the 
patent issued July 1, 1850, and for the issuance of a patent for the land 
in controversy, and allèges that those affidavits were false, but omits 
any référence to the records before the Interior Department. The 
fact is that the affidavits were of no importance. They were ir- 
relevant, and a glance at the Secretary's opinion discloses c'early that 
they were not considered, at least, not controlling. His décision was 
based on the record of the local and General Land Offices. Those 
records on which his opinion is predicated were not assailed by com- 
plainant. Indeed, he relied on them as they then appeared as show- 
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ing his right to the homestead entry. The written application for 
the Goodall entry is not produced. The registers' certificate, presum- 
ably made thereon in conforraity to the practice, is not before me. 
Presumably, the paper is lest or burned, but the receivers' receipt, 
which was the next step in making the entry, is produced, and it shows 
the entry to be the land in controversy. The tract books in the Gen- 
eral Land Office and the local land office both showed the same thing, 
until they were, without any légal authority, changed to conform to 
the registers' certificate and the subséquent patent issued thereon. 
Thèse facts which are matters of record remain unaltered by the 
proof, and on which was predicated the opinion of the Secretary of 
the Interior. Goodall had applied to enter and had paid for the land 
in controversy, and got his receipt therefor. That was ail the law 
required him to do. The officers of the United States were to do the 
rest. He was not required to supervise the entries on the books of 
the register, and the law présumes the register would do his duty, 
and Goodall had the right to rely on that presumption. The principle 
is stated in Wirth v. Branson, 98 U. S. 118, 25 L. Ed. 86, as follows : 

"A party who lias complied with ail the terms and conditions which eutitle 
him to a patent for a pai'ticular tract of public land acquires a vested interest 
thereln, and is to be regarded as the équitable owner thereof. While his entrj- 
or location remains in full force and effect, his rights thereunder will not be 
defeated by the issue of a patent to another party for the same tract" 

In Chowning v. Stanfield, 49 Ark. 93, 4 S. W. 378, the court says : 

"Few propositions are better settled than that the rights of one who bas done 
ail that the law requires of him cannot be impaired by the subséquent uegleet 
or want of fldelity of a public offlcer. Lvtle v. State of Arkansas, 9 II ow. (U. 
S.) 333, 13 L. Ed. 153; Coleman v. Hill, 44 Ark. 452 ; Stark v. Mather, 12 Am. 
Dec. 507, note ; Nelson v. Slmms, 23 Miss. 383, 57 Am. Dec. 144." 

In the application of the Goodall heirs to cancel the patent issued 
July 1, 1850, it was stated, and proof ofïered pro and con, that Good- 
all entered the land for mill purposes, and that he died whi'e erecting 
a mill on the same. There is also proof showing that the land patented 
to him July 1, 1850, was in the mountains, where there never was any 
water power. This having been ascertained, complainant is now ofïer- 
ing to show that there is no water power, and no mill was ever erected 
on the land in controversy, but that the remains of an o'd mill is found 
on the 40 acres north of this land in controversy, in the same section, 
township, and range, and from this fact it is argued that Goodall 
never intended to enter this land, but did intend to enter the 40 north 
of it, where there was water power, and where there is now the re- 
mains of an old mill. I do not attach any importance to the state- 
ment of the Goodall heirs, in their application for the cancellation of 
the patent of July 1, 1850. They removed from Arkansas about 1850, 
more than 50 years ago, were then children, reared in the mountains 
of northwest Arkansas, and never had lived on the land in controversy. 
Only one of them claims to hâve ever seen the mill. It is an absurdity 
to suppose they knew the numbers of the land entered by their father, 
or whether the mill was erected on any particular 40-acre tract. It 
was not only an absurdity on its face, but it was utterly immaterial. 
The records of the land office and the décision of the Department of 
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the Interior are not to be overturned in tliat way, or by évidence of 
that character. And this view is borne out by the évidence of the 
Goodall heirs themselves, subsequently taken, which establishes con- 
chisively that they knew nothing about what lands he entered. Nor 
are the records of the land office and the décision of the Interior De- 
partment to be overturned 50 years after they were made, and after the 
patentée, Goodall, in this case, is dead, because it can be shown that 
the land he intended to enter was for mill purposes, and that he erected 
a mill on another 40-acre tract adjacent, and that there was no mill 
erected, and no water power on the tract which the records of the 
land office show he entered. Titles to real estate rest on something 
more substantial than évidence of this character. Goodall may hâve 
intended to enter the tract on whicli the remains of the old mill are now 
found, but the records show he entered another. Even the patent, 
erroneously issued, was not for the tract north of the land in contro- 
versy on which the remains of the old mill are found, nor is there any 
entry or any record showing he entered the 40 north of the tract in con- 
troversy. There was a remedy for Goodall if he made a mistake in 
his entry, if it had been invoked in apt time, but neither he nor his heirs, 
nor those holding under him, ever claimed that he intended to enter the 
40 north of the tract in controversy, nor could they be heard to do 
so now. They are estopped by their own action had before the In- 
terior Department. Nor can complainant or any one else invoke a 
correction of an entry for them. It is also urged that the quitclaim 
deeds from the Goodall heirs were obtained by fraud and misrep- 
resentation. Be it so, how can that avail complainant? That is 
a matter they might, under a proper showing, assert, but, if asserted 
and successfully, the benefit would inure to themselves, and not to 
complainant. Indeed, complainant's right to recover in this suit dé- 
pends upon the légal title being vested in défendant. If vested in 
him at ail, it is because the patent to the Goodall heirs inured to his 
benefit by reason of the quitclaim deeds from the Goodall heirs to de- 
fendant. If the quitclaim deeds are broken down, the title is in the 
Goodall heirs, and complainant's right of action against défendant is 
defeated, and no right of action could be had against the Goodall heirs 
because they are not parties to the bill and hâve had no day in court. 
But as the case now stands this land having been assessed for taxes and 
forfeited to the state, and subsequently sold to défendant, he holds the 
title adverse to the Goodall heirs, and also adverse to the complainant. 
It accordingly appears that on November 4, 1848, William Goodall 
entered the tract of land in controversy ; that immediately upon its 
entry it was subject to taxation, and withdrawn from the opération of 
the land laws of the United States ; that by the mistake of the register 
of the land office a patent was issued for another tract, which is not 
that entered by Goodall; that long after the death of Goodall the 
error was corrected, the original patent canceled, and a correct patent 
issued to Goodall and his heirs for the land in controversy ; that, when 
complainant made his homestead entry, it was not the." property of 
the United States, nor was it subject to aviother entry for homestead 
purposes ; that complainant's bill is without equit}', and laust be dis- 
.'nissed, at his own costs. 
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JAHN V. CHAMPAGNE LCJIBER CO. et al. 

(Circuit Court, W. D. Wiseousin. Marcli 15, 1907.) 

No. 124, 

1. EQUITT— PlEA— DUPLICITT. 

In a creditors' suit against two stoclîholders of a dissolved corporation, 
alleging a fraudulent distribution of its assets and praying for a diseov- 
ery and accounting, a plea setting up tliat tliere are many other stoclvhold- 
ers vvho are not made parties, and aiso tliat tlie assignment of tlie cause 
of action to complajnant was spéculative, and does not entitlo liim to 
maintain a suit in equity, tenders two défenses, and is bad for duplicity. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, § 404.] 

2. SAME— SUFFICIENCT OF PLEA— NECESSITY OF ANSWEB IN SUPPOBT. 

Where a bill charges fraud and prays for a discovery, a plea to the 
whole bill, under equity rule 32, must be supported by an answer denying 
the fraud and giving tlie complainant discovery. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, §§ 41.5, 
431.] 

3. S AME. 

That a complainant acquired the cause of action on which his bill is 
based for spéculative purposes, and for a wholly inade()uate considéra- 
tion, will not entitle défendants to a dismissa] of the bill for want of 
equity under ail circumstances on a plea setting up such fact, as where 
such plea adniits fraud charged in the bill. 

In Equity. On plea. 
See 147 Fed. 631. 

The Champagne Lumber Company is a Wiseonsin corporation engaged în 
the manufacture of lumber, and in 1896 action was brought by one Nyback, 
an employé, for damages by reason of ])ersoiial injury. After a long and bitter 
contest in the courts Nyback in 1901 obtained in the Circuit Court of Appeals 
a judgment for costs against the corporation for $471, and thereafter, in 1902, 
a writ of fleri facias was issued upon said cost .iudgment, and was returned 
unsatisfled. Afterwards, in 1903, said Nyl)ack obtained in tins court a ver- 
dict against said corporation for .$2,(X)0 damages, upon which final judgment 
was entered, exécution issued, and also retumed nulla bona. After verdict, 
and before entry of judgment, Nyback, by an instrument in writing exjiress- 
ing a considération of $15 and other good and valuable considération, assigned 
and transferred said judgment for costs, and said verdict, and ail rights of 
said Nyback thereunder, to the présent complainant, who files this bill in 
the nature of a ci'editors' bill against the corporation and the two principal 
stockholders thereof, in his own behalf and in beUalf of any other creditors 
who niay choose to corne in and participate in the proceedings. The bill al- 
lèges that, while the said Personal injury suit was pending, the défendants 
Stewart and Alexander fraudulently caused said corporation to be disor- 
ganized. for the purpose of defeating any recovery by Nyback, and tliat to ac- 
complish that purpose the assets of said corporation were fraudulently dis- 
tributed among the stockholders ; that the corporate funds so distributed were 
largely in excess of the araount necessary to liquidate both of the judgments. 
The bill prays full and complète discovery as to who were the other stock- 
holders aside from the défendants named. as to the amount and character of 
the assets of said corporation so distributed, and as to many other facts, and 
for an accounting, and that ail the assets of said corporation so fraudulently 
dlsposed of may be applied by the court to the i)ayment of said two judg- 
ments and any other claims of creditors who mny choose to corne in and par- 
ticipate in the suit. A gênerai demurrer heretofore interposed by the def<>nd- 
ant was overruled, and the question now presented is raised by a joint plea 
going to the whole bill interposed by the défendants Stewart and Alexander. 
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The complainant bas moved, without replication, to set the plea down for 
hearing. 

William T, Lennon (Julius J. Patek, of counsel), for complainant. 
Edwin M. Smart (John B. Sanborn, of counsel), for défendants. 

QU ARLES, District Judge (after stating the facts). The law is 
well settled, as défendants' counsel frankly concède, that a plea in 
equity must be single. Whatever the nature of the plea, the mat- 
ter pleaded must reduce the issue between the complainant and the 
défendant to a single point. If the plea is double — that is, renders 
more than one défense as the resuit of the facts stated — it must be 
overruled. This plea, being to the whole bill, is obnoxious to the 
plea of duplicity. It présents two distinct propositions which hâve 
no légal or logical affinity. They are as incongruous as the pleas in 
Miller V. Rickey (C. C.) 123 Fed. 607. 

The first proposition, briefly stated, is that the individual défend- 
ants are only two of many stockholders of said corporation, who 
are now scattered over the country, and some of whom are dead; 
that each such absent stockholder received his proportionale share of 
the property and assets when such corporation was dissolved ; that 
it would be inéquitable to require Stewart and Alexander to refund 
the entire amount of such corporate assets, because it would be im- 
possible for them to enforce contribution against their corporate as- 
sociâtes. The légal effect of this proposition would seem to be that 
the suit is defective for lack of parties défendant. If the défend- 
ants had "given the complainant a better writ" by naming such ab- 
sent stockholders and showing that they were within the jurisdiction, 
the plea would hâve been similar to that sustained in Goldsmith v. 
Gilliland (C. C.) 34 Fed. 154. The second proposition presented by 
the plea is that complainant acquired the cause of action under cir- 
cumstances that savored of maintenance and involved spéculation, 
having paid Nyback only nominal considération for the claim, which 
în the aggregate amounts to $3,000, and that a court of equity under 
such circumstances will not lend its aid to the complainant, but will 
remit him to his légal rights. Thèse two propositions, covered by a 
single plea reaching the whole bill, are separate and distinct, and can- 
not without leave of the court be thus united. 

Second. The plea is bad because it is not fortified by an answer 
denying the fraud charged in the bill. Prior to the adoption of the 
thirty-second rule in equity, many technicalities and reiinements had 
been indulged by the courts as to which of the various pleas in equity 
required the support of an answer. The gênerai rule, however, was 
that every affirmative plea must be fortified by an answer to allow 
the complainant the discovery which, in the nature of things, he can- 
not hâve under a plea. Bâtes' Fédéral Practice, §§ 235-338. In 
Lewis v. Baird, 3 McLean 56, 61, Fed. Cas. No. 8,316, it is broadly 
laid down that, where fraud is alleged in the bill, it should be denied 
in the plea, and also in the answer in support of the plea. The com- 
plainant is entitled to the oath of the défendant, and, if the answer 
tloes not deny the fraud, the plea may be overruled absolutely, or only 
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as an immédiate bar, saving the benefit of it to the hearing of the 
cause. It bas been held that certain pleas known as "pure pleas" 
required no support by way of answer, and défendants' counsel bave 
cited several such autborities, and the claim is tbat this is a pure 
plea. It would seem that the function of the thirty-second rule in 
equity is to do away with thèse technicalities, and to require an an- 
swer in support of the plea in every case in which the bill specifically 
charges fraud or combination, and where the plea goes to that part of 
the bill, as it clearly does when it is interposed to the whole bill. 
Huntington v. Laidley (C. C.) 79 Fed. 865. It is familiar that the an- 
swer called for by the chancery practice in such case is not for the 
purpose of défense. The plea is supposed to embody that; but its 
office is to deny the fraud, and to give the complainant discovery to 
which he is clearly entitled under the présent bill. 

The contention of the défendants is that no supporting answer is 
necessary, because as the resuit of their plea ail the averments 
of fraud stand admitted. But, nothwithstanding the admission, the 
complainant is entitled to the discovery without which he might not 
be able to secure necessary évidence, some of which is within the 
peculiar knowledge and custody of the défendants. Suppose, for the 
purpose of the argument, it were conceded that the défendants are 
right in their contention that no answer was necessary to fortify 
this plea, how would the case stand under the présent pleadings? 
The complainant by setting the plea down for argument bas not only 
waived irregularities in the matter of form, but has admitted every 
fact in the plea which is well pleaded. The défendants, on the other 
hand, stand admitting the frauds with which they are charged in the 
bill. In that aspect of afïairs does the second proposition in the plea 
furnish a bar to the action? It is true that courts of equity bave in 
many cases, of their own motion, and sometimes on suggestion, de- 
clined to afford relief on grounds similar to those set up in the plea. 
Yet I do not understand that such facts constitute a recognized bar 
which any défendant may interpose under al! circumstances. The 
doctrine is intended to protect honest creditors from rapacity. In 
the leading case of Jencks v. Quidnick Co., 135 U. S. 460, 10 Sup. Ct. 
656, 34 L. Ed. 200, much relied upon in argument, the court say: 

"It is a case where equity, true to its ideals of substantial justice, refuses to 
be boiind by tlie letter of légal procédure, or to leiid Its aid to a mère spécula- 
tive purchase wliich tbreatens injury and ruin to a large boUy of honest cred- 
itors," etc. 

No case has been cited, and I believe none can be found, where a 
défendant who confesses himself guilty of fraud has been allowed by 
such a plea to screen bis guilt and protect himself from m.aking dis- 
covery. As a gênerai rule, a stranger to the transaction cannot ques- 
tion the adequacy of the considération of a transfer. Beach's Mod- 
em Eq. Juris. § 345, and cases cited. If the défendants bad purged 
themselves of fraud by suitable déniai, and by giving the complainant 
the discovery to which he is clearly entitled under the bill, a différent 
question might be presented. Under the record as it stands, with the 
damaging admissions of the défendants, the conscience of the cliancel- 
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lor will not sustain such a shock at the conduct of the complaiiiant 
in acquiring the cause of action as without further investigation to 
absolve tlie défendants from ail accountability for the gross frauds 
they openly confess. The rule is familiar that "he who cornes into 
equity must corne with clean hands" ; but there is another maxim 
of equal sanction, that "he who commiteth iniquity shall not hâve 
equity." It would be difficult to conceive of a case where it is more 
necessary, in order to reach the equities of the respective parties, 
that the court should hâve the benefit of the évidence on both sides. 

For thèse reasons, the plea will be overruled, and the défendants 
required to answer the bill of complaint on or before the next May 
rule day. 



In re WENDEL. 

(District Court, E. D. Pennsylvania. April 2, 1907.) 

No. 2,407. 

Bankeuptcy— Sale of Moetgaqed Property— Allowance op Attobney's Fee 
TO Mortqagbe. 

Uiider the settled rule of pvac-tice in Pennsylvania an attorney's com- 
mission, stipulated for in a bond and mortgage in case of foreclosure, is 
subjeet to tlie control of tlie court, which ni!iy reduce the amouut of such 
commission in its discrétion, and such rule will be toUowed by a court 
of bankruptcy in that state, and, where the mortgaged property bas been 
sold by the trustée in bankruptcy, under its order, the mortgagee will be al- 
lowed such part of the commission as will fairly compeusate his attorney 
for the services actually rendered in the niatter. 

In Bankruptcy. On certificate from reièree. 

W. W. Franklin, for bankrupt. 
Harnish & Harnish, for clainiants. 

J. B. McPHERSON, District Judge. In disallowing the whole 
claim of the mortgagee to be allowed the attorney's commission of 
5 per cent, stipulated for in the mortgage and the accompanying bond, 
I think the référée overlooked the well-settled rule in Pennsylvania 
practice that subjects the amount of such commission to the control of 
the court, by whom it may be reduced to such sum as appears to be 
an adéquate compensation for the labor that has actually been per- 
formed. Dalv v. Maitland, 88 Pa. 384, 32 Am. Rep. 457 ; Wilson v. 
Ott, 173 Pa. 353, 34 Atl. 23, 51 Am. St. Rep. 767. I agrée with the 
référée that the whole sum should not be allowed. Much of the work 
that would otherwise hâve fallen to the attorney for the mortgagee was 
performed by the bankrupt's trustée, acting under an order of sale 
issued by the court, but some labor was certainly performed in a 
proper effort to collect the debt before the final order of sale was 
awarded, and for this I think an allowance ought to be made. 

The order disallowing the whole of the commission must therefore 
be set aside, with direction to the référée to award the sum of $50 to 
the mortgagee on account of the commissions provided for in the mort- 
gage and judgment bond. 
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THB WILLIAM E. REIS. THE JOHN W. MOORE. THE FANNY 
NEIL. THE JAMES B. EADS. 

(Circuit Court of Appeals, Sixth Circuit Aprll 4, 1907.) 

Nos. 1,606-1,608. 

1. Collision— Vessbl Breaking feom Moohinqs— Négligent Inattention to 
Lines During Plood. 

The William E. Reis, a large modem steamsbip, having on board 4,800 
tons of iron ore, which lay moored for the wlnter at a dock In the Ouya- 
hoga river, at Cleveland, broke from lier mooriiigs by reason of the part- 
ing of her lines during a flood following a lieavy thaw, witb rain, and 
drifted against and Injured other vessels moored below. The river had 
been rising for two or three days, and due warning of the approaching 
flood had been glven by the press. Only one person was kept on board as 
shipkeeper, and he was unable alone to manipulate the lines to equalize 
the strain thereon as the vessel was lifted by tlie rising water, aud the 
évidence tended to show that the lines broke because of the unequal strain 
thereon. There were 50 other vessels moored in the river, none of which 
broke loose. Held, that such facts did net sustain the burden of proof 
resting on the vessel to show afiirmatively that her drifting was the re- 
suit of inévitable accident, or a vis major, which human précaution and 
a proper exercise of nautical skill could not hâve prevented, but that, 
whether or not her fastenings were originally sufïicient, they ceased to be 
so when the flood came, especially in vlew of her great weight, and the 
failure to take précautions to make and keep them so rendered her liable 
for the resulting damages. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 10, Collision, § 851^.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio. 
For opinion below, see 143 Fed. 1013. 

H. D. Goulder and F. L. Leckie, for appellant. 

R. M. Lee, for the John W. Moore and the Fanny Neil. 

G. W. Cottrell, for the James B. Eads. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. About 8 o'clock on the morning of 
January 23, 1904, the WiUiam E. Reis, a large modem steamship, 
which lay moored for the winter at the River Furnace dock, a short 
distance above the Columbus Street Bridge, in Cleveland, broke from 
her moorings during a freshet or flood following a heavy thaw, with 
rain, and drifted down the Cuyahoga river in a current of four or five 
miles an hour. A short distance beyond this bridge she struck and 
slightly damaged the barge Fanny Neil, then struck and broke adrift 
the steam propeller John W. Moore, which in turn struck and broke 
adrift the steam propeller John B. Eads, and the Reis, with the Moore 
and the Eads, drifted down the river till they brought up against the 
Superior Street Viaduct, where the Moore was sunk and the Eads 
badly damaged. 

In the libels a number of faults were charged against the Reis, among 

others the lack of sufïicient winter moorings, a failure to take proper 

précautions to prevent her going adrift in the rising flood, and the 

neglect to place her in charge of a compétent and careful shipkeeper, 

152 F.— 43 
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with authority to call for help, who could and would oversee her 
fastenings, and make such altérations and adjustments as the changing 
conditions resulting from the rising river should from time to time 
demand. The answer of the Reis set up "inévitable accident," alleg- 
ing that her moorings when she was tied up were proper and sufficient 
under ail the conditions that might then hâve been reasonably antici- 
pated, that she was provided with a proper and suitable shipkeeper, 
and that she broke away because of an unprecedented flood, which 
put her fastenings under ' a strain which was not anticipated and 
Gould not be provided against. The court below rendered a decree in 
favor of the libelants, but placed it upon the ground that the Reis and 
her owners were at fault in not manipulating her moorings and in not 
loosening or tightening her lines and cables in a proper and seaman- 
like manner during the critical hours of the rising flood immediately 
preceding the accident. 

As to the character of the original moorings, the court expressed the 
view that there was great' conflict in the testimony; but, giving full 
weight to it ail, it would appear that the fastenings were such as would 
satisfy a prudent navigator that they were sufficient, if kept in proper 
adjustment, to repel the force of any flood reasonably to be apprehended. 
The court did not go further into this conflict, placing its opinion, as 
we 'hâve indicated, upon the neglect of the Reis to keep the fastenings 
in the proper adjustment during the critical period of the flood. The 
Reis was 436 feet long over ail, 50 feet beam, and 88 feet depth. She 
came to the River Furnace dock laden with about 6,500 tons of iron 
ore, and before she broke away about 1,800 tons had been removed, so 
that at the time she went adrift she had about 4,800 tons of ore on board. 
Her master and crew left her about December 13, 1903, leaving her in 
charge of one Coyne as shijDkeeper. Coyne was a young man about 
20 years old. He had sailed about 5 years as an oiler, watchman, and 
second cook. The fastenings which held the Reis to the dock were 
described by her captain, and as stated in the opinion of the court be- 
low they were as follows : 

"An S-inch infinila Une, leading ahead some 30 feet from ber forward star- 
board tow cliock, to a pile on the dock. The flrst fasteuing abaft of this was 
six parts of a 6-inch manila Une, leading from the breast chock in the windiass 
rooni to the dock timbers on the dock ; three of thèse parts leading quarterins 
ahead, and three parts about 45 degrees forward of abeam. From her forward 
deck engine, a short distance abaft of her forward house, she had a %-ineh 
Steel cable leading ahead and one astern ; also three parts of a 6-inch manila 
Une leading ahead. From her amidships tiniberhead, abreast of her amidships 
deck engine, she had a %-ineh wire cable leading ahead. From her after deck 
engine, she had a %-inch steel cable leadin:^ ahead, and another one astern ; 
and from the same chock she had two parts of a 6-inch line leading ahead. 
From the after chock she had three parts of a 6-inch line, two leading ahead 
aud one leading astern. Thèse lines were ail made fast to dock timbers and 
piles on the dock; and, where bights were put ont, thèse were fastened around 
dock timbers with toggles. The lines had varions leads, some short and some 
long ; but it is impossible, from the testimony, to glve their definlte length." 

There are some discrepancies between this statement and the fasten- 
ings given in the answers ; the principal one, it seems to us, growing 
ont of the dififerent location of the vessel. According to the captain, 
when the vessel was first tied up, she was against the dock, both for- 



THE WILLIAM E. EEI8. 675 

ward and aft, but away from the dock amidshîps some 10 feet, because 
of a bend in the dock. On Thursday, before she broke away, she was 
substantially against the dock aft, but her straight side forward was 
away from the dock from 8 to 10 or 12 feet. It was a matter of doubt 
as to what caused this, whether a shoal place near the dock or the prés- 
ence of some obstruction. At any rate, after the rise came Thursday 
night, the vessel cleared the obstruction, whatever it was, and, before 
she broke away, came up close so she was against the dock forward. 

It appears from the testimony that there was an unusual covering 
of snow and ice, with cold and freezing weather, up to January 19th, 
when the température arose to 40 degrees above. It began to rain 
lieavily and thaw from that time tiU the 33d. The river began to rise 
during Wednesday night. The ice broke up, and the snow melted 
and disappeared Wednesday. During Thursday the water arose rap- 
idly, until by 4 or 5 o'clock that afternoon, it had arisen to a height 
of 3 or 3 feet at the River Furnace dock, where the Reis lay. By this 
time the press had given information of the threatening cond'tions, and 
extra précautions were being taken by those in charge of vessels moored 
in the river. An examination of the fastenings of the Reis was made 
by several masters of what is called the "Corrigan Fleet," some of which 
lay close below, and they testified that in their opinion the fastenings 
were sufficient, in view of the conditions then existing and to be ex- 
pected. It appears that there was a so-called shore captain of the Reis, 
who lived aboard another vessel some distance away. He came to see 
the Reis on Wednesday, two days before she broke away. He satis- 
Ged himself that she was ail rïght, went back to his comfortable quarters, 
and stayed there until he heard that the Reis and her victims had 
brought up against the viaduct bridge. So that the responsibility for 
handling the Reis during Thursday night, when the flood was really 
on rested upon the shipkeeper, Coyne. Coyne was on board with a 
friend of his, who was not a sailor man, so the entire work in the man- 
agement of the fastenings was left to Coyne. 

Coyne testified that his attention to the rise in the river was first 
called by the strain upon the lines, which he noticed Thursday night, 
some time between 9 and 13 o'clock. The vessel then came up forward 
doser to the dock than she had been. Coyne then went back and found 
the strain on the aft breast line ; "more strain on that than the others," 
so eased that off a little. That was the first line he surged. The line 
was made fast to the timberheads on the starboard side. He slacked 
it probably some inches. It might hâve been less than a foot; it 
might hâve been more. He could not say. This was probably between 
10 and 13 o'clock at night. The next thing he did was to slack the cible 
amidships leading ahead. He "slacked that wire next." Ile took a 
couple of turns off, and slacked it away a little. He took the turns 
off the timberheads. After he slacked the cables, he did not do any- 
thing for a couple of hours. After midnight he went forward and 
slacked away the 8-inch line. That was after 1 or 3 o'clock in the 
morning. He probably slacked that 6 or 8 inches. Then he found that 
the lines were ail about on an equal strain as near as possible, and he 
went back to get something to eat. This was the extent of the manipu- 
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lation of the fastenings by Coyne. Wlien the Reis broke away, no 
dock tiniber or pile, and no part of the dock, broke or gave way, and 
no timberhead or other fastening on the Reis broke or gave way, 
but the lines and the cables on the Reis parted. It appears that as 
the water rose the forward part of the Reis went in tight against the 
dock. As a resuit the stern was forced out, the straiu vipon the lines 
aft became so great that they parted, the stern swung out into the 
river, and then practically immediately the boat went adrift. 

But it is contended that since the shipkeeper was as good a man as 
is usually employed in that position, and since he did ail he could, and 
nevertheless the boat went adrift, it was not his fault, or that of the 
owners, and must be charged up to inévitable accident. If we believed 
that under the circumstances, the owners ought not to hâve anticipated 
any difficulty in manipulating the fastenings of this vessel which Coyne 
would not be able to cope with, then we should concède the strength 
of the argument. But this was not the ordinary case. It does appear 
in the testimony that usually one shipkeeper alone would be employed 
for a vessel, and sometimes, not even one. Not inf requently one man 
would take care of a number of vessels. But thèse were ail vessels 
which' had been unloaded, and were tied up securely, so that it was not 
necessary to do more than guard them again.st thieves, and give warn- 
ing of any unexpected conditions requiring additional aid to care for 
the vessel. In the présent case, however, three-fourths of the cargo was 
still aboard. The vessel was tied up with ropes and cables. /Vt first she 
was ' against the dock both forward and aft. Later, at the time the 
fiood begân, her position for some reason had been shîfted, and she 
was from'S to 12 feet àway from the dock forward. She was an un- 
usually large vessel, carrying a héavy cargo, that must hâve put an 
enormous strain upon her fastenings. Under thèse circumstances, ordi- 
nary care required the exercise of constant vigilance in order to keep 
the moorings properly adjusted and the strains equali'zed. The heavy 
current tended to alter the position of the vessel. and thê strains thus 
caused were heightened and complicàted by tliose due to the rise in the 
water. The weight of the testimony was to the efïect that under the ex- 
isting conditions one man could not handle the fastenings of the Reis. It 
required five or six. If it required fîve or six, then it was the duty 
of the Reis and her owners to proyide that many. Sufïïcient warning 
was given, and there was no justifàcation for running the risk of allow- 
ing a large vessel like this to run amuck where 50 or more were safely 
moored, yet, liable to be eut. clown and sunk in case of disaster. 

This case involves no new doctrine. The rule applicable is stated 
in The Louisiana, 3 Wall. 164, 18 L. Hd. 85, as follows: 

"The collision being caused by the Louisiaiia driftiug from lier moorings, 
she must be liable for the damages conséquent thereon, inilefis she can sJiow 
afflrmatlvely that the dvifting was the result of inévitable accident, or a vis 
ma.ior which human i=kill or précaution and a ])roj)er display of nautieal sklil 
could not hâve iirevented." 

Whether the moorings of the Reis, were originally sufficient or not, 
they certainly ceased to be so when the high water came, and there 
was no one on board who could and did adjust them so as to relieve 
them from the unusual and heavy strains to which they were then 
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subjected. The other shipkeepers either moored their vessels better, 
or they knew better how to care for their fastenings under a strain; 
for, of the 50 there, the Reis was the only one that broke loose and 
went adrift. We think the fault was with the Reis. If she had been 
made secure, she could hâve been kept secure by proper attention. 
She was neglected at a critical time, with the usual resuit. 
The judgments are affirmed. 



MEMPHIS CONSOL. GAS & ELECTRIC CO. v. BEtiL. 

(Circuit Court of Appeals, Sixth Circuit. April 5, 1907.) 

No. 1,621. 

BÎLECTErcrrT— Négligence— Action fob Injuby from Blecthic Light Wirb— 
Questions fob Juey. 

Plaintlff's intestate, who was a lineman In the employ of a telegrapb 
Company, while stringing wire on a pôle, received a severe electrlc shock 
which caused him to fall, resulting in his death. The pôle also carrled 
téléphone wires, one of which was grounded, and two high current elec- 
tric wires of défendant. Thèse wires were placed next the pôle on eaeh 
side, about 18 inches apart, and one was spliced near the pôle, and at such 
splice the insulating tape had worn or burned away, leaving the wire 
exposed, but the absence of insulation was not noticeable without close 
Inspection. The deceased was an experiericed lineman, and was familiar 
with the pôle and the wires thereon. No one saw the accident, but there 
was évidence tending to show that the shoulder of deceased came in contact 
with the exposed part of the electrie light wire while his foot was touch- 
Ing the grounded téléphone wire which was some five feet helow. Held 
that, in vlew of the fact that défendant was required to insulate its wires 
and attempted to do so, the question of Its négligence in placing the wires 
so near together, and in failing to properly Inspect the same so as to keep 
the insulation lu a reasonably safe condition, where it was known that 
linemen were liable to corne in contact with them, was for the jury, as al- 
so the question of the contributory négligence of the deceased ; there being 
no évidence that he knew the wire was not properly insulated, and did 
not rely on its being so Insulated, as he had reasonable grounds to do. 

[Éd. Note. — For cases in point, see Cent. Dig. vol. 18, Electrlcity, 5§ 
7-11.] 

In Error to the Circuit Court of the United States for the Wiestern 
District of Tennessee. 

E. E. Wright and Edwin Hedrick, Jr., for plaintiff. 
E. G. Bell, for défendant. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges, 

RICHARDS, Circuit Judge. This was a suit to recover damages 
for Personal injuries resulting in the death of the plaintiff's intestate, 
D. E. Brooks, a lineman in the employ of the Western Union Tele- 
graph Company at Memphis. This company and the Cumberland 
Téléphone & Telegraph Company were originally joined as codefend- 
ants, but during the first trial the suit was dismissed as to them. 

The original déclaration contained a gênerai charge of négligence 
against ail three companies, and in addition a charge that the présent 
défendant, the Memphis Consolidated Cas & Electric Company, had 
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negligently failed to properly insulate its wires where it was known the 
plaintiff's intestate'and othei- linemen of the Western Union Telegraph 
Company were compelled to work, and that it negligently failed to 
inspect its wires so as to keep them in a reasonably safe condition. 
The case was twice tried, and during the second trial the plaintiff was 
permitted to amend his déclaration by alleging that the défendant neg- 
ligently failed to properly construct its wires upon the pôle from which 
the plaintiff's intestate fell, and placed its high tension wires too close 
together, "the said négligent construction and maintenance consisting 
in placing said high tension wires eighteen inches apart." As al- 
ready indicated, the case has been twice tried, the court setting aside 
the first verdict, because not satisfied the plaintiff was entitled to re- 
cover, and sustaining the second, although still indicating the impres- 
sion that it should hâve withdrawn the case from the jury. In other 
words, the court was unable, after sitting through two trials, to satisfy 
itself upon the point whether the case was or was not one for the jury. 
The court indicates, however-, in its final word that it is disposed to 
think, that in this circuit perhaps a more stringent rule than obtains 
elsewhere has been established with respect to companies using dan- 
gerous currents of electricity upon wires strung in the streets. 

It is now contended that the court should hâve directed a verdict 
for the défendant on the ground that the testimony not only failed to 
sustain the charge of négligence, but made ont a clear case of con- 
tributory négligence. On August 3, 1905, D. L. Brooks was employed 
by the Western Union Telegraph Company. He was an experienced 
lineman, having been so engaged for several years, and was familiar 
with the pôle on the corner of Main and Calhoun streets, in Memphis, 
on which were strung not only the telegraph wires of the Western 
Union Telegraph Company, but also the téléphone wires of the Cum- 
berland Téléphone & Telegraph Company, and, on the lower cross- 
arm, the electric light wires of the défendant, the Memphis Consoli- 
dated Gas & Electric Company. The pôle stood between two inside 
parallel electric light wires of the electric company, located about 18 
inches apart. About four feet below the crossarm which carried the 
electric light wires was a messenger wire of the Cumberland Téléphone 
& Telegraph Company, which was "grounded," and this fact was 
known to Brooks. The inside electric light wire west of the pôle was 
fastened together by a splice at a point about 18 inches north of and 
perpendicular to the crossarm. The distance from this joint in the 
electric light wire to the nearest point of the messenger wire leading 
out from the pôle on its west was about five feet. On the day men- 
tioned Brooks was ordered to string some wires for the W^estern 
Union Telegraph Company on this pôle. While engaged in this work, 
he received a severe shock of electricity and fell from the pôle to the 
pavement, receiving injuries from which lie died within a few hours. 
No witness saw him fall. An examination of his person showed that 
he had been burned in two places, on the left foot and right shoulder. 
Thèse are the points of his body which would naturally hâve corne in 
contact — the first with the grounded messenger wire, and the second 
with the electric light wire at the point wliere it was spliced. An 
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examination of this splice disclosed the fact that the tape had become 
worn and weather-beaten and, at the point where Brooks' shoulder 
touched it, there was no insulation. The current of electricity had 
burned away the tape which remained, so the wire at this point was 
bare. There was testîmony which showed that Brooks had been 
warned about thèse electric light wires and ail similar wires; that 
they were dangerous, and, whether insulated or not, they should be 
treated as live wires. Thèse were high tension wires, carrying a 
voltac^e of from 2,000 to 2,300 volts, an electric current dangerous 
to life. 

The négligence charged against the défendant was in placing thèse 
high tension wires too close together on the pôle, and in not properly 
insulating the same, and in failing to inspect them so as to keep them 
in a reasonably safe condition. According to the testimony, the high 
tension wire which was spliced and not properly insulated, and from 
which Brooks received the shock which resulted in his death, was not 
located more than 18 inches from the next high tension wire on that 
crossarm, and the pôle was between. We think that the question was 
properly left to the jury as to whether the company was not négligent 
in placing thèse wires in such dangerous proximity. The testimony 
further showed that the high tension wire in question was not properly 
insulated at the splice or joint. But it is said that the lack of insu- 
lation at this point could not hâve afïected injuriously the plaintiff's 
intestate, because it is impossible to effectively insulate a high tension 
wire of this character, and the deceased was instructed to treat ail 
such wires as live wires, just as if no attempt had been made to in- 
sulate them. But, in view of the fact that such wires are required 
to be insulated, and that an attempt in this case was made to insulate 
the particular wire, and to ail appearance it was insulated, and es- 
pecially since it conclusively appears from the burns received by the 
plaintiff's intestate that the deadly current did actually pass through 
the joint or splice where the insulation had worn off, we think the 
court properly left it to the jury to say whether the défendant was 
not wanting in proper and ordinary care in placing thèse high tension 
wires so close together, and in permitting one of them to become 
uninsulated at the very point where the lineman was liable to brush 
against it in ascending the pôle. 

We next come to the question whether the court was justified in 
leaving the matter of contributory négligence to the jury. There was 
some testimony tending to show that the lineman, Brooks, on ascend- 
ing the pôle, could hâve observed, if he had kept his eyes open, that 
the electric light wire was exposed at the joint or splice and therefore 
was not properly insulated, but we think it was a question for the jury, 
since the testimony upon this point was conflicting, as to whether the 
lack of insulation could be observed by the lineman while ascending 
the pôle. It is certain that after the accident a spécial examination 
had to be made in order to discover the extent to which the insulation 
was worn off, and to thoroughly satisfy himself on that point, the 
city electrician placed his finger upon the wire where the insulating 
tape appeared to be weather worn, and thus aliowed himself to be 
slightly shocked and burned. In taking this view, of course, we re- 
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iterate the position taken with respect to the question whether the 
négligence of tlie défendant was properly left to the jury, that whether 
the high tension wire was insulated or not must not be regarded -as 
unimportant, as if the company were under no obligation to keep such 
wires insulated, and linemen had no right to act upon the supposition 
that they were insulated. While it may be difficult to insulate high 
tension wires, and to keep theni insulated under ail circumstances, 
we think in cases like the présent, where such wires are strung on the 
pôles along with low tension wires, requiring fréquent attention and 
repairs by the linemen of telegraph and téléphone companies, the 
tendency of the courts is to hold that ordinary care and prudence 
requires their insulation to be maintained by reasonable inspection and 
repair, and by the usual methods adopted for such purposes. Mem- 
phis Con. Gas & Elec, Co. v. Letson, 135 Fed. 9(19, 68 C. C. A. 453. 
The strongest point urged against a recovery in this case is that it 
appears from the burns found upon the body of the plaintifï's intes- 
tate that he was in contact with the grounded messenger wire at the 
time he to.uched the uninsulated electric light wire, and thus receivcd 
the current which caused his fall. No one saw linenian Brooks climb 
the pôle and no one saw him when he fell, and his location when he 
received the current is a matter of inference. The burn through his 
shirt and on his shoulder indicates that that portion of his body was 
in contact with the electric light wire where the insulation had worn 
ofï near the joint or splice, while the burn on his foot, although on the 
upper and, not the lower part, indicates, so the witnesses say, that the 
foot was on the grounded wire, but that the current of electricity in 
passing out of the foot went through the upper part of the shoe, in- 
stead of the lower, because. there was less obstruction there, the sole 
of the shoe acting as a résistant to the current. We must concède, 
however, that if Brooks put himself in contact with the grounded 
wire, and then touched the uninsulated electric wire, knowing it to be 
uninsulated, he was guilty of contribntory négligence, for he knowing- 
ly and unnecessarily put himself in a position of great péril. Williams 
V. Choctaw, etc., Ry. (C. C. A.) 149 Fed. 104. And this is true if he 
knew that by touching the electric light wire, whether insulated or not, 
while standing upon or in contact with the grounded wire, he would 
expose himself to a dangerous current of electricity. In either event, 
if the proof upon thèse questions was conclusive, the court should hâve 
directed a verdict for the défendant upon the ground of contributory 
négligence. The question narrows itself to this : Whether, although 
the electric light wire was apparently insulated, the deceased, while 
in contact with the grounded wire, was as a matter of law guilty of nég- 
ligence in permitting himself to come in contact with it. In other 
words, ought the jury to hâve been permitted to pass upon the ques- 
tion whether the deceased was négligent in permitting himself to 
come in contact with the electric light wire under the circumstances ? 
While the ciuestion involved is a close one, and the court naturally re- 
rnained in doubt as to the correctness of its conclusion until the end, 
we think the décision was a correct one. The matter was properly 
left with the jury. It is not to be assumed that Brooks intcnded to 
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commit suicide. The natural inference is that he relied, and Iiad rca- 
sonable grounds to rely, on the insulation of the electric Hglit wire 
when he attempted to pass by it while in contact with the grounded 
messenger wire. Whether he did so rely, and whether he had good 
reason to, and whether under the circumstances he was or was not 
guilty of négligence, were, in our opinion, questions which the court, 
under pertinent instructions, properly left for the jury to décide. 
Judgment affirmed. 



STANDARD OIL CO. v. PAUKINSOX. 

(Circuit Court of Appeals, Eiglitli Circuit. April 3, 1007.) 

Ko. 2,401. 

1. Mastee and Sekvanï— Torts of Servant— Liability of Mastee— Test. 

The test of one's ]iabilit.y for tlie neglist'ut aet or oiuis.sion of Iii.s al- 
leged servant is liis riglit and power to comuuuid aud control bis imputed 
agent in the perforiuajice of the cau.sal act or omission at tbc very instant 
of its performance or neglect. 

[Eu. Note. — For cases in point, see Cent. Dig. vol. 34, Jlaster and Serv- 
ant, §§ 1209, 1220.] 

2. Same— ScoPE or Emplcyment. 

A master is liable for damages caused by tlie négligence of his servant 
witliin the scope and in the course of bis euiployment, altbougb be neitber 
directs nor is aware of it. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 1226.] 

3. Samk — Action— Question fob Jury. 

One Perr.v was intrusted with tlie keys of tlie storage tanks of tbc 
Standard Oil Company at a town in Nebraska, drew oil and gasoline from 
theni, hauled and delivered thèse articles to customers of the conipany in 
neigbboring towns, sold them when be could at priées flxed by tlie coin- 
pan.v, collected the priées of the articles delivered aud sold, and reinitted 
their proceeds weekly to the company, which paid bim moutbly one cent 
a gallon of the articles thus delivered and si)ld. He used a wagon of 
the Company and his own borses aud selected his own routes and timrs to 
haul the oil and gasoline, and, as he was driving across a railroad track, 
an engine collided with the wagon and a serions injury resulted. 

JIeh}, there was substantial évidence that Perry was the agent of the 
couipauy at the instant and in the act of driving upon the railroad cross- 
ing, so that the question whether be was an agent or an indepehdent cori- 
tractor was for the ,1ury. 

fKd. Note. — For cases in point, see Cent. Dig. vol. 34, Master aud Serv- 
ant, § 1274.] 

4. Deatji — Actions— PRF.suirPTiONS. 

In Nebraska the légal presnmption is. in an action under sections 2-503, 
2.")04. Comp. St. Neb. 1001, for damages for the deatb of a person by the 
wrongful act of another. that the widow aud cliildren of the decèased 
person were depeudont upon liiiu for sui)port and maintenance, and that 
they sustained petuniaiy iujuries by his death. 

IFd. Note. — For cases in point, see Cent. Dig. vol. 15, Deatb, § 77.] 

5. Same— Admissibility of Evidence. 

The légal i)resiiniption of the dependence of the wife and minor children 
ujiou the Irasbaud and father during his lifetiuie for support is robuttable, 
not conclusive, and évidence hy a iilaintiff in supiiort of it before she 
knows whether or not the défendant will présent évidence to overcomo it 
is neitber incompétent nor immaterial. 
(SyJlabus by the Court.) 
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In Error to the Circuit Court of the United States for the District 
of Nebraska. 

William D. McHugh (Alfred D. Eddy, on the brief), for plaintiff 
in error. 

Ed. P. Smith (John J. Sullivan and C. J. Smyth, on the brief), for 
défendant in error. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

_ SANBORN, Circuit Judge. On October 27, 1904, J. D. Perry drove 
his team, attached to a wagon of the Standard Oil Comnanv loaded 
with oil and gasoline, upon a crossing of the Chicago, Burlington & 
Quincy Railroad Company, where an engine of that corporation driven 
by John C. Parkinson coUided with it. The gasoline and oil took 
fire and burned the engineer so that he died. Rosa Parkinson, his 
widow and the administratrix of his estate, brought this action against 
the oil Company for causal négligence. She averred that Perry was 
one of the company's servants, that he negl'gently drove his team upon 
the crossing and thereby brought about the death of the engineer. The 
oil company denied thèse allégations, and the jury returned a verdict 
for the administratrix. At the dose of the évidence the court denied 
the motion of the défendant to return a verdict in its favor, and this 
ruling is assigned as error, upOn the ground that there was no substan- 
tial évidence in the case that Perry was the agent or employé of the 
oil company in the act of driving his team upon the railroad track 
at the time of the accident. 

The test of one's liability for the act or omission of his alleged 
servant is his right and power to direct and control hs imputed agent 
in the performance of the causal act or omission at the very instant 
of the act or neglect. There can be no recovery of a person for the 
act or omission of his alleged servant under the maxim, "respondeat 
superior," in the absence of the right and power in the former to com- 
mand or direct the latter in the performance of the act or omission 
charged, because in such a case there is no superior to respond. Brady 
V. Chicago Great Western R. Co., 114 Fed. 100, 107, 52 C. C. A. 48, 
55, 57 L. R. A. 712; Atwood v. Railway Co. (C. C.) 72 Fed. 447, 
454, 455; Byrne v. Railroad Co., 9 C. C. A. 666, 61 Fed. 605, 608, 
24 L. R. A. 693 ; Hilsdorf v. City of St. Louis, 45 Mo. 94, 98, 100 
Am. Dec. 362; Town of Pawlet v. Rutland & W. R. Co., 28 Vt. 
297, 300 ; Miller v. Railroad Co., 76 lowa, 655, 659, 39 N. W. 188, 
14 Am. St. Rep. 258 ; Wood, R. R. § 388 ; Donovan v. Construction 
Syndicate (1893) 1 Q. B. Div. 629; Rourke v. ColHery Co., 2 C. P. 
Div. 205. But a master is liable for damages caused by the négligence 
of his agent or servant within the scope and in the course of his em- 
ployment, although he neither directs nor is aware of his acts. Phila- 
delphia & Reading R. Co. v. Derby, 14 How. 468, 486, 14 L. Ed. 603 ; 
Singer Mfg. Co. v. Rahn, 132 U. S. 518, 522, 10 Sup. Ct. 175, 33 L. 
Ed. 440. In the light of thèse rules of law, let us see whether or not 
there was any substantial évidence in this case that Perry was the agent 
of the oil company in the act of driving his team upon the track of 
the railroad company, There was testimony to the existence of thèse 
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facts: The oil Company had storage tanks at Aurora, in the state 
of Neljraska, whence its oil was hauled by Perry's team to its customers 
in neighboring towns. Tlie company owned the wagon and Perry 
the horses. The company fixed the priées of the oil and gasoline. 
Perry took them from the storage tanks, hauled and delivered them 
to the customers of the company in neighboring towns, sold ail that 
he could in lots of 50 gallons each to others, coUected ail the money 
for thèse deliveries and sales, remitted it to the company weekly, and 
once a month the company paid him one cent for each gallon so delivered 
and sold. He devoted the principal part of his time to this occupation. 
He was not engaged for any spécifie length of time, and he was free 
to abandon the work, and the oil company was at liberty to discharge 
him at any time. The company directed him to keep its customers in 
four towns supplied with oil and gasoline, but it did not direct him 
when or by what routes he should draw thèse articles to them. He 
went to the customers whenever they needed the oil or gasoline which 
he supplied. Some time after Perry entered upon his work the com- 
pany directed him to deliver oil to its customers at another town, Phil- 
lips, and he did so. He was on his way to Phillips when the accident 
which caused this suit occurred. By means of the horses and wagon 
he kept the customers in the towns it specified supplied with oil and 
gasoline pursuant to its direction. But he determined when, how, and 
by what roads he would drive his team to each town and customer. 
Perry testified oî the beginning and end of his occupation in this way : 

"Anyway, about November, Mr. Fender came hère and I talked over the mat- 
ter with him and he decided to hire me, and so I went to worls for them. * * • 

"Q. When did you quit their employî A. Along in the fall. 

"Q. How did you corne to quit at that time? A. How? 

"Q. I mean did you quit voluntarily or did they discharge you? A. They 
discharged me." 

The witnesses divided upon the question whether or not the contract 
between the oil company and Perry was in writing. H it was, the 
written agreement was not in évidence, and the facts which hâve been 
recited are deduced from oral testimony. If thèse facts show that 
Perry was an independent contractor, or that at the instant or in the 
act of driving his team upon the crossing he was without the control 
and direction of the oil company, the latter was not liable for his 
act and a peremptory instruction in its favor should hâve been given. 
The facts that the storage tanks, the gasoline, the oil, the wagon, and 
the customers were the oil company's, that the company delivered to 
Perry the keys and the care of the tanks, that he drew the oil and gaso- 
line from them into the wagon, then hauled it with his team to the 
customers, sold to others when he could, coUected the proceeds of tha 
sales and deliveries and remitted them to the company weekly, and 
was paid by the compiny one cent a gallon on the articles delivered 
and sold, are consistent with the inference that in the performance of 
ail thèse acts Perry was the agent of the company, and that his rela- 
tion began with the hiring and ended with the discharge. It is true 
he might hâve been the servant of the company in the care, delivery, 
sale of, and collection for the oil and gasoline and his own master in 
the sélection of the routes over which, and the times and manner in 
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whicli he would drive his ,team to deliver the goods. But the latter 
acts are ordinarily witliin the scope and course of the employment 
of an agent to sell and deliver goods and to coUect and remit their 
proceeds, and if, in this case, the}' were separated from the sales, 
deliveries, and collection, persuasive évidence is requisite to establish 
that fact, because it is eut of the ordinary course of commercial deal- 
xngs. The fact that Perry's compensation was agreed to be paid and 
was paid in solido for ail that he did, including his hauling of the oil 
and gasoline and his sales, deliveries, collections, and remittances, in- 
dicates that ail thèse acts were bound together and performed in the 
same relation, and the évidence that they were either by agreement 
or in fact sp separated that he was an independent contractor in the per- 
formance, ôf the former and the agent of the company in his relation 
to thé' latter is not so conclusive or convincing that ail reasonable men 
m the exercise of an honest and unprejudiced judgment would agrée 
that.at the instant and in the act of driving upon the railroad Perry 
was ,his own master or without the command and direction of the com- 
pany, while in the care, sale, delivery, and collection of the price of 
the oU .and .gasoline hç was its agent. It is indisputable that there 
wa,s substantial and persuasive évidence that in the performance of 
the latter acts Perry was the agent of the company subject to its com- 
ma.nd,and direction, The driving of the team was an act ordinarily 
within the sçope and course of such an agency, and, in view of the 
fact that the hauling and driving were paid for together with the acts 
of care, sale, and delivery, the évidence in this case is not so conclusive 
that he was not the agent of the company and subject to its command in 
the hapling and in the driving upon the crossing that it was the duty of 
the court below to withdraw thât issue from the jury and to so hold 
as a matter of law. Singer Mfg. Co. v. Rahn, 132' U. S. 518. 523, 
10 Sup. Ct. 175, 33 L. Ed. 440; Waters v. Pioneer Fuel Co., 55 N. W. 
52, 52 Minn. 474, 38 Am. St. Rep. 564. 

This action was brought under sections 2503 and 2504 of the Com- 
piled Statutes of Nebraska of 1901, which authorized the administratrix 
of the estate of one killed by the wrongful act of another to main- 
tain an action for the death for the exclusive benefit of the widow and 
next of kin, and provide that the jury "may give such damages as 
they shall deem a fair and just compensation with référence to the 
pecuniary injuries resulting from such death to the wife and next of 
kin of such deceased person, not exceeding the sum of five thousand 
dollars." The next of kin in the case in hand were the minor children 
of the deceased. Counsel for the company complain that the court 
below permitted the vi'idow to answer this question : 

"Were you and your cliildren dépendent upon your liusband for support and 
maintenance? A. Yes, sir." 

They'insist that this ruling was error, and cite the décisions of the 
Suprême Court of Nebraska which hâve adopted the rule that évi- 
dence of the value of the estate left by the deceased is inadmissible 
for the reason stated by Tudge Cooley in Chicago & N. W. Ry. Co. v. 
Bayfield, 37 Mich. 305, 314, 215, in thèse words: 
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"Wtat the family would lose by the death would be what it was accustomed 
to receive or had reasonable expectation of receiving in bis lifetime; and to 
show that tbe family was poor bas no tendency toward showing wbether tbis 
was or was lilîely to be, large or small. One man contributes liberally in aid of 
bis poor relatives, another delights in contributing luxuries wbere comforts are 
aiready abundant ; but, when the contribution is eut ofC in either case, the ex- 
tent of the loss is not measured by the wealth or poverty of the récipient, but 
by the contribution itself. A dollar lost, wbether by i»or man or rich man, is 
neither more nor less than a dollar, and a reasonable expectation of beneflt to 
a certain amount must, when lost, be eompensated to the same extent wbether 
the loser be rich or poor." Chicago, R. I. & P. Ry. Oo. v. Hambel, 89 N. W. 
643, 644, 2 Neb. (Unof.) 607; Chicago, R. I. & P. Ry. Co. v. Holmes, 94 N. 
W. 1007, 68 Neb. 826. 

But the évidence hère introduced was not of the amount of the 
estate of the deceased, but of the dependency of the wife and children 
upon him in his lifetime for support and maintenance. Tlié statute 
limited the recovery in this action to just compensation for the pecuni- 
ary injuries resulting to the beneficiariesof the statute from the death, 
and one of the objects of the introduction of this testimony was to 
prove that they sufïered pecuniary injuries because they lost by the 
death of Parkinson their means of support and maintenance. If the 
beneiiciaries of the statute Jn. this action had been collatéral heirs of 
the deceased or persons not legally dépendent upon him in his life- 
time, proof of their dependence upon him or of pecuniary injuries to 
them from his death would hâve been indispensable to a substantial 
recovery. Chicago, R. I. & P. Ry. Co. v. Young, 68 Neb.^ 678, 79 
N. W. 556; Chicago, B. & Q. R. Co. v. Van Buskirk, 58 Neb. 352, 
78 N. W. 514; Chicago, Burlington & Q. R. Co. v. Bond, 58 Neb. 
385, 78 N. W. 710. 

Proof of this nature is unnecessary when the beneficiaries are the 
widow and minor children of the deceased and where the prima facie lé- 
gal presumption of their dependence is not overcome by countervail- 
ing évidence. But this is because they are legally dépendent upon 
the husband and father during his lifetime, and the presumption of the 
law consequently is that thev are pecuniarily injured by his death- 
Kearney Electric Co. v. Laughlin, 45 Neb. 390, 395, 63 N. W. 941 ; 
City of Friend v. Burleigh, 53 Neb. 674, 676, 74 N. W. 50; Omaha & 
Republican V. R. Co. v. Crow, 54 Neb. 747, 750, 74 N. W. 1066, 69 
Am. St. Rep. 741. The presumption of légal dependence, however, 
is not a conclusive, but a rebuttal, presumption. The défendant had 
the right to meet and overcome it by évidence to the contrary, and, 
if it had donc so, the résultant presumption of pecuniary injury from 
his death must hâve fallen. As the presumption was rebuttable and 
the plaintifif could not know before the défendant introduced its évi- 
dence whether or not it would présent testimony to overcome it, her 
évidence in support of it was neither incompétent nor immaterial. 

The judgment must be affirmed; and it is so ordered. 
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BOOK:IiIAN V. SEABOARD AIR LINE RY. 

'(Circuit Court of Appeals, ITourth Circuit. March 12, 1907.) 

No. 670. 

1. Màsteb and Sèevani^Injuries to Servant— Raileoads. 

Wbere Intestate, a railroad employé, was going in tlie direction of his 
employer's terminal yards at the time the accident occurred, and his du- 
ties were sucti that he was required to be on the yards and go to and 
fi'om the same, his employer owed hlm the duty to exercise reasonable 
care for his safety whife he was thus engaged. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, U 212, 218.] 

2. Same— Négligence — Contbibxjtobt Négligence. 

Rev., St. Fia. 1892, § 2345, provides that no iwrson shall recover damage 
from a raih'oad company for injury to himself or his property where the 
saiue is done by his consent or Is caused by his own négligence ; but if 
tho complaiuant and the agents of the company are both at fault, the for- 
mer may recover, the damages to be diminished by the jury in proportion 
to the amount of default attributable to complainant. Held that, while 
such section practically éliminâtes the doctrine of contributory négli- 
gence, it does not entitle a complainant to recover without proof that the 
particular négligence of vyhich défendant vf&s at the time guilty was the 
proximate cause of the Injury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, §§ 795- 
800.] 

3. RAir.ROADS— Injuries to Pedestbians— Pbesumptions. 

Where just prior to infestate's Injury by being struck by a railroad 
train he was walking alongside the track at a place where he could not 
bave béen injured, the englneer and those in chatte of the train were en- 
titled to assume that he would not leave such place and go upon the track 
in front of the train. 

[Ed. Note. — ^I)^or cases In point, see Cent. Dig. vol. 41, Railroads, |§ 1279, 
1280.] 

4. Same— Neomgence— Proximate Cause. 

Wliere intestate stepped onto a railroad track in front of a train and 
was killed, and the engineer did not see him at ail, the fact that the rall- 
rrad company was. négligent in failing to equip the engine with air brakes 
was not the proximate cause of the accident 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 41, Railroads, § 1320.] 

In E'rror to the Circuit Court of the United States for the District 
of South Carolina, at Columbia. 

H. P. Green, for plaintifF in error. 

John J. McMahan (]l,ylës & McMahan, on the brief), for défendant 
in error. 

Befqre GOFF and PRITCHARD, Circuit Judges, and WADDILL, 

District Judge. ■ , 

PRITCHARD, Circuit Judge. This is an action brouglit by Mary 
A. Bookman, plaintiff, widow of A. G. Booknian, deceased, against the 
Seaboard Air Line Railway, défendant, for damages for the alleged 
négligent killing of the said A. G. Bookman while on duty on the yards 
controlled by the Terminal Company at Jacksonville, Fia., on the 16th 
of January, 1904, by the engine of the défendant company. The action 
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was broug-ht in Lexington county, S. C, and removed to the Circuit 
Court of the United States at Columbia, that state. This action was 
instituted under the provisions of the Florida statute, which are as fol- 
lows : 

"Sec. 2342. Whenever the death of any person in this state, shall 1» 
eaused by the wrongt'ul act, négligence, carelessue.ss or default of auy individ- 
ual or individuals, or by the wrongful act, négligence, carelessness or default of 
any corporation, or by the wrongful act, carelessness, négligence or default of 
any agent of any corporation acting in his capacity of agent of such corpo- 
ration, and the act, négligence, earelessuess or default is such as would, if 
death had not ensued, hâve entitled the party iujured thereby to niaintain au 
action for damages in respect thereof, then and in every such case the per- 
.son or persons -who, or corporation which would hâve been liable in damage, 
if death had not ensued shall be liable to an action for damages notwith- 
standing the death shall hâve been caused under clrciunstances as would 
make it in law amouut to a felony. 

"Sec. 2343. Every such action shall be brought by and in the names of the 
widow or husband, as the case may be, and when there is neither widow nor 
husband surviving the deceased, then the minor child or children niay main- 
tain an action; and when there is neither husband nor minor cliild or chil- 
dren, then the action may be maintained by any person or persons dépend- 
ent on such person killed for support; and when there is neither of the above 
classés of persons to sue, then the action may be maintained by the exécu- 
ter or administra tor, as the case may be of the pei-son so killed; and in 
every such action the jury shall give such damages as the party or parties 
entitled to sue may hâve sustained by reason of the death of the party 
killed," etc. 

Chapter 4071, p. 113, of the Laws of Florida, approved May 4, 1891, 

reads : 

"Section 1. A railroad company sball be liable for any damages done to 
persons, stock or other property, by the running of the locomotive or cars or 
other machinery of such company or for damages done by any person in the 
employment and service of such company, nnless the company sball make 
it appear that their agents hâve exercised ail ordinary and reasonable care 
and diligence, the presumptlon In ail cases being against the company." 

The plaintifï's intestate had been employed for a short tinie by the 
Atlantic Coast Line Railroad Company in the performance of duties 
which required him to go more or less on the terminal yards. Just 
prior to the time when he was injured he was walking alongside the 
track of the main line, and suddenly stepped on the track a few feet 
in front of the engine, and was immediately run over and killed. 

In determining the merits of this controversy, it is necessary to dé- 
cide whether the death of the plaintifï's intestate was due to the nég- 
ligence of the défendant company. The intestate of plaintiff in error 
was going in the direction of the terminal yards at the time the accident 
occurred, being on the main line about 100 yards from the place where 
his employment required his présence. His duties were such that he 
was required to be on the yards and to go to and from the same, and 
while thus engaged the défendant company owed him reasonable care. 
In order to enable the plaintiff to recover in this action, it is necessary 
to show by compétent évidence that the défendant company carelessly 
and negligently failed to do that which would hâve prevented the in- 
jury. 
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Section 2345 of the Révisée! Statutes of Florida (1892) is a part of 
the chapter on négligence, and confers a right of action in case of 
death resulting f rom the négligence or wrongf ni . act of another, and 
was relied upon by plaintifif in error, and the conrt below ruled that 
the case at bar was governed b}- this provision of the Florida statute. 
The section in question is as follows: 

"No person sliall recover damage from a railroad comiiany for iujury to 
himself, or his property wliere tlie vi\mc is done by his consent or Is causcd by 
his own négligence. If tlie complalnant and tlie agents of the company are 
both at fault, tbe former may recover, but the damages shall be dimin- 
ished by the jnry trying tbe case in proportiou to tbe amount of detault 
attributable to him." 

This section practically éliminâtes the doctrine of contributory nég- 
ligence; nevertheless, in order to enable the plaintiff in error to re- 
cover, it must be made to appear that the particular négligence of 
which the défendant was at the time guilty was the proxiniate cause 
of the injûry. 

In the case of Railroad Co. v. Williams, 37 Fia. 406,. 20 South. 558, 
among other things, the court held : 

"Thongh the défendant may be guilty of some négligence at the time of 
the accident, yet, in order to justify a recovery, it must be made to appear 
that the particular négligence of which it was at the time guilty was the 
proxlmate cause of the plaintiff's Injury." 

Under this décision there can be no apportionment of négligence 
in a case where the négligence of the défendant is riot directly and 
proximately the cause of the resuit, or if, as in this case, plaintiff's 
négligence was the proximate cause of the resuit. Section 2345 ob- 
viously means that, in ail cases where both plaintiff and défendant are 
at fault, the plaintifï shall be entitled to recover, but the damages to 
be awarded by the jury shall be reduced in proportion to the négligence 
of the plaintifï. However, this statute cannot be construed to mean 
that the plaintiff is entitled to recover in cases wherein the proof shows 
that the défendant could not by the exercise of due care bave pre- 
vented the injury. The évidence in this case shows conclusively that 
just before plaintiff's intestate was injuredhe was walking alongside 
the track at a place where he could not hâve been injured by the en- 
gine of the défendant, and the engineer and those in charge of the 
train had a right to assume that he would not leave a place of safety 
and place himself in a position of imminent péril. 

F. O. Blocker, foreman of the Atlantic Coast Line Railroad Com- 
pany's switch engine, testified that he was near the scène of the accident. 
He was asked the question if he saw Bookman step on the track in 
front of the engine ; to which he ansvi'ered : 

"I saw him just as he stepped in front of the engine; It was ail done in the 
twinkliug of an eye; I never did know until some one up there passed baek 
and said that it was ilr. Bookman; that is ail I kncw." 

He also testifred that the deceased was about five or six ieet in front 
o£ the engine when he stepped on the track, and that the engine was 
running about five or six miles an hour. There were a number of oth- 
er witnesses who testified for the plaintifï and défendant. One witness 
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for the plaintiff, a colorcd switchman, testified that tlie eiigine was 
running about 15 or 20 miles an honr, but there was no évidence which 
tendcd to show that the engine was nmning' at a dangerous rate of 
speed, nor that the Ufe of plaintiff's intestate could hâve been savcd 
under the circumstances, had the engine been nmning- at a less rate of 
speed. It was also shown that the bell was ringing, and the engineer 
stopped the train the moment that he was informée! that the deceased 
was on the track. If the engineer had seen the plaintiff's intestate 
walking on the track any considérable distance from the engine, he 
would hâve been justifiée! in assurning that he would leave the track 
before the engine reached him. This is a reasonable and just rule, and 
in the absence of which it would be impossible to operate trains witli- 
out being continuously compelled to stop whenever a person should 
be observed walking on the track. 

The court which tried this case below, in its charge to the jury, 
among other things, said: 

"Xow, what is the proof as to the défendant eompnny? The tcstimony 
npon which the plaintifl' relies, the only testimony. is tliat of a eoloi'ed wit- 
ness, a switchman, who says that the engine was rnnninK at the rate of l-"> 
to 20 miles an honr. Tliere is no proof that that was a danserons rate of 
speed; 15 to 20 miles an hour is not ronsidered usually a danserons rate of 
speed ; it may or may not be, according to circinnstanees. But let us as- 
sume that 15 to 20 miles an hour was a danserons speed (althongh there is 
no proof of it); the court would not be justifled in imputinj; nesliseuce, per- 
haps, if it assumed that that was a dangerous rate of speed. It was not in 
the circumstances proved, there was no reason that I ean see, why the en- 
gines could not move around there with as much speed as it was proper; 
but it appears that for their own put'poses the yard-master ther(> gave in- 
structions not to move at a greater rate than aliout six miles au hour. and ail 
the witnesses for the défendant testify that the speed was not greater than 
six miles an hour. Only one witness testifies that it was greater. and that 
is a colored switchman. The other witness for the plaintiff, tlie engineer, 
testifies that he was running only about six miles an hour, so the over- 
whelrning prejwnderance of testimony is that the engine was not running 
at a greater rate of speed than six miles an hour. Testimony is that the 
engine was old, ranishackle, in a very imiiaired condition. If it was in as had 
condition as plaintiff's witnesses or witness attenii)ts to show, the wonder is 
that It was running six miles an hour. But there is something more ; it had 
stopped up at the sémaphore, at the hlook, and had .iust startod and gone 
about a hundred yards, according to the testimony. as the court recalls it, so 
that an engine of that kind, operating in the railroad yards, ranishackle. 
impaired, it is extremely doubtful whether it was ]>ossible for it to get up a 
speed of 20 miles in the distance of a himdred yards. So ail that testimony. 
and ail the inferences that would natiirally and reasonably be drawn from 
the testimony, lead me to conclude that the engine was not running at a great- 
er speed than six or seven miles au hour. 

"Then, what else? The same witness who testified as to the speed bas testi- 
fied that the bell did not ring. I was ratlier favorat)ly imin-essed by that 
witness, and if the balances are against any one maii I tbiuk that the chan- 
ces are that he is to be believed as against any other one man, colored 
though he was; but ail that he coiild say was that he did not hear it. He 
could not say that it did not ring; be might truthfuUy say that he did not 
hear it. I conceive that he told the truth ; he probably did not hear it. The 
ringing of a bell on yard engines moving around is a thing of sucli constant 
occurrence that it migbt take place witbout a nian's attention being flxed 
ui)on it ; bu" the other witness for tlie ])laintiff, the engineer, Titus, swore that 
it did ring. The painter, a man who was not em])loyed by the comiiany, a 
mau who was some distance off, testified that he heard it ring. A man dowu 

152 F.^4 
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at the shop testîfled he heard It Blocker testlfled that he heard It. So how 
can I conclude that the bell did not ring when five or six witnesses, as crédible 
and likely to know as the switchman, testifled that they heard the bell ring, 
and the only testimony, on the other side is that one man who did not hear 
It? I think that the overwhelming prépondérance of the testimony is that 
the bell was ringing. If It was a case where the testimony would be equally 
balanced, or where reasonable men might reasonably draw différent conclu- 
sions from It, It would be my duty to leave it to the jury, I would say that it 
would be my pleasure to do so; I don't like to décide questions which I can 
avoid deciding. Questions as to the credibllity of witnesses, and on questions 
of fact, as a rule, I prefer to take the judgment of the jury; but where a 
case is so plain that I would be bound, If the jury should flnd the other way, 
to set aside their verdict, It is my duty to express my own oi)inion. The only 
testimony tending to show négligence on the part of this défendant comi)any Is 
that that engine was in bad condition, and that it was not equipped with air 
brakes. If there was any ground to conclude that the failure to bave a prop- 
er etiuipment contrlbuted to this resuit, It would be my duty to leave it to the 
Jury — that Is, contributed as a proximate cause — but under the proof hère, the 
fact that there were no air brakes could not tn any view be considered ns the 
proximate cause of this injury. The engineer did not see the man at ail, and 
therefore he could not hâve put on bis air brakes. It foUows that the absence 
of air brakes did not contribute to the resuit, and, not belug a proximate 
cause, neglect in that respect will not be considered." 

The foregoing statement makes it perfectly clear that in no view of 
the case would the plaintiff be entitled to recover in this action. There 
is nothing in the évidence to show that the défendant in error was in 
any wise responsible for the death of plaintiflf's intestate. This would 
be true under any rule of construction, and it is especially true under 
the statute which was invoked by plaintifï in error in the trial below. 

This case was tried with great care by the learned judge below, and 
every opportunity was afïorded the plaintifï in error to présent her 
case in the strongest possible light, and, after carefully considering the 
différent assignments of error, we are of opinion that the same are 
without merit. Therefore the judgment of the Circuit Court is af- 
firmttd. 



ENOCH MORGAN'S SONS CD. v. WARD. 
(Circuit Court of Appeals, Seventh Circuit February 11, 1007.) 

No. 1,345. 

1. Tbade-Mabks— TJNLAwrui. COMPETITION— Deess of Package— Eléments- 

Ensemble. 

A manufacturer may put forth hls goods In a dress. In no élément of 
which — size, shape, color, lettering, word, or symbol — bas he an exclusive 
riglit of use ; and yet, if the ensemble bas eome to be a public guaranty of 
origin and quality, he may secure protection agalnst uufair trade of a 
preylng competitor. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 46, Trade-Markg and 
Trade-Names, §§ 21, 72. 

Unfalr compétition, see notes to Scheuer v. Muller, 20 0. G. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

2. Same— INVBNTED Woons— Symbols. 

A manufacturer may put forth his goods in a distlnctive or in a common 
dress, and may bulld up a good will by assoclating his product in the 
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public mlnd with an Invented word or symbol, In which he bas the exclu- 
sive right of use. 

[Ed. Note. — For cases In point, see Cent Dîg. vol. 46, Trade-Mark» and 

Trade-Names, § 8.] 

5. SAME— WOBDS AND SYMBOLS. 

Where a word or symbol is of a character to be appropriated, and has 
been duly appropriated as a trade-mark, it becomes property, wliich a 
competitor has no riglit to use, either alone or in connection witli matter 
to which its owner lays no claim, wlthout such owner's consent. 

4, Same— Différent Teade-Maeks— Sepabate Use. 

Where complainant adopted two trade-marks which It registered and 
used separately in its advertisements, one being a coined word and the 
other a pietorial représentation, the fact that both were jointly used on 
the wrapper of Its manufactured article did not enable a competitor to 
use one of them alone. 

6. Same— Sapoiio— Infbinoement. 

PlaintifCs' predecessor placed on the market a scouring snap, In the 
form of a cake, wrapped In silver paper, with a broad blue baud having 
the name of the flrm on one side and the coined word '"Sapoiio" on each 
end and on one side, and the pictorlal représentation "of a young man's 
face observlng itself refiected In a pan" on one side. After complalnant's 
product had been well and widely known, défendant put out a powder 
in a round ean, dressed in yellow, ealled "Sopono" with a young woman's 
face observlng Itself reflected In a pan. Eelcl, that defendant's label con- 
stituted an infringement. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 46, Trade-JIarks and 
Trade-Names, § 74.] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Appellant's bill for alleged Infringement of two trade-marks was dismlssed 
for want of equity. 

In 1869 appellant's predecessor, the firm of ESioch Morgan's Sons, put on 
the market a scourlng soap for gênerai househoUl use. In connection witb 
its introduction they adopted two marks. One was a word, then coined by 
them, "Sapoiio." The other was a pictorlal représentation, then desifjned bj 
them, of "a human face observlng itself reflected in a pan." Tlie business 
has been carried on contlnuously by the flrm and by apriellant as successor 
Immense smns hâve been spent in advertising, and a good vvill of great val\ii» 
has been built up. The préparation was put forth in the form of a oaUft, 
wrapped In silvered paper, with a broad blue band hiiving tlie name of the 
flrm on one side, the word "Sapoiio" on each end and on one side. and the 
pictorlal mark on one side. In the advertisements, continnoiiKly and exten 
sively displayed in magazines and other publications, the "drcss" of tbe prep 
aration was not taught to the publie; the dominant note wiis always "Sapo- 
iio"; and with the word the fact was insisted upon, sometinies in coTine<'ti()n 
with the pietorial mark, but more frequently by the use of verbal reiirè-^enta- 
tions only, that the préparation was the best on the market for cleanlng. 
scourlng, and polishing household utensils. 

About two months before the bill in this case was filed, appellee put oui 
two cleaning, seouring, and polishing compounds. At that tinie the nnuics of 
préparations in compétition with "Sapoiio" did not approximale tlie uanir- 
"Sapoiio"; they were advertised as "Scourene," "Bon Ami," "l'riile of ttie 
Kitchen," "Silexo," "Crystal Minerai," and so on. One of appeilee's pre|iar:i- 
tion is In the form of a powder that "saves money, lightens lalior, briglitens 
Ufe." It is eontained In a round eau, dressed in yellow. • On tlie package ap- 
pear in large letters the coined word "Soiwno" and the name and place of ap- 
pellee as maker. The other of appeilee's préparations Is "Mirror Seouring 
Sonp," in cake form, aiso dressed in yellow. On the package the most con- 
spicuous thing is a pictorlal représentation of "a human face observlng itself 
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reflected In a pan." There was no proof of confusion of the respective paeTt- 



In response to appellanf s case as above stated, appellee introduced uo évi- 
dence. 

Archibald Cox and William O. Belt, for appellant. 
Harry G. Colson, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge, after stating the facts, delivered the opinion 
of the court. 

A manufacturer may put forth his goods in a dress, in no élément 
of which — size, shape, color, lettering, word, or symjjol — has he an 
exclusive right of use ; and yet, if the ensemble has corne to be a public 
guaranty of origin and quality, he may secure protection against the 
unfair trade of a preying competitor. His right to exclude others from 
using the dress, if an analogy to the patent law may be drawn, is like 
the right of the patentée who claims a new combination of old éléments. 
In such a Case, "we should look at the matter as a whole, bbth at the 
resemblances and the différences to ascertain whether, in view of the 
différences, the resemblances are so marked that the ordinary pur- 
chaser would be likely to be deceived." Postum Cereal Co. v. American 
Health Food Co., 119 Fed. 848, 56 C. C. A. 360. If the case at bar 
is of that category, appellant was rightly defeated, for the différences 
in dress are confessedly radical. 

Also, a manufacturer may put forth his goods in a distinctive or in 
a common dress and may rely upon building up a good will by asso- 
ciating in the public mind his product with an invented word or 
symbol in which he has the exclusive right of use. His right to ex- 
clude, if a further analogy to the patent law may be drawn, is like 
that of the primary inventor who produces a new integer in the useful 
arts. In such a case, a commercial pirate should not be permitted 
to escape the charge of infringement by putting a différent dress on 
the competing article he is oiïering in association with the invented 
word or symbol. "The jurisdiction to restrain the use of a trade-mark 
rests upon the ground of the plaintiff's pfoperty in it, and of the de- 
fendant's unlawful use thereof." Lawrence Mfg. Co. v. Tenu. Mfg. 
Co., 138 U. S. 637, 11 Sup. Ct. 396, 34 L. Ed. 997. If a word or 
symbol is of a character to be appropriated, and if it has been duly 
appropriated as a trade-mark, it becomes property ; and a competitor's 
use thereof, either alone or in connection with matter to which its 
owner lays no claim, without the owner's consent, cannot be lawful. 

The in jury to property, which, of course, is the basis of a trade-mark 
suit, is well illustrated by this case. Appellant's constant insistence 
has been upon the word "Sapolio." The first customer, unfamiliar 
with the dress of the package, was taught by the advertisements to 
ask for the article by the arbitrary name. New customers hâve been 
continuously sought in the same way. Old customers, who had be- 
come acquainted with the dress of the genuine product, might not 
be deceived by an infringer of the coined word who associated it with 
a distinctive dress. But it may readily be conceived that the parasite, 
with respect to those members of the public who had not acquired a 



ENOCH MOEGAn's SONS 00. V. WAED. 693 

familiarity wîth the dress of the genuine product, would divide the 
increasing benefits that flow from long-continued advertisements. Such 
a division might be avoided if appellant could sucessfully advise every- 
body that the original "Sapolio" could be distinguished from spurious 
"Sapolios" by means of the silvered wrapper, the blue band, and ail 
of the minutise of appellant's dress. But, ought competitors to be al- 
lowed to force appellant to change its methods of advertising? To 
restrict appellant to a particular dress? To reduce appellant's inté- 
gral invention to a mère élément or f eature in a combination claim ? 

So far as this record discloses, there was nothing to preclude ap- 
pellant, in 1869, from taking and holding an exclusive property right 
in each of the marks. While it may be true that "the mère idea, repre- 
sented by some figure on an article sold for polishing purposes, that 
it will make things bright enough to be used as mirrors, cannot be 
appropriated in a trade-mark" (Enoch Morgan's Sons v. Troxell, 89 
N. Y. 293, 42 Am. Rep. 294), appellee has not brought into the record 
anything that assails the novelty in 1869 of representing the common 
idea by a drawing "of a human iface observing itself reflected in a pan." 

Respecting infringement, the record présents virtually two separate 
suits; but appellee raised no objection on that account. There is one 
contention that is common to both cases. It is insisted that, because 
appellant adopted the two marks in connection with one article, appellee 
may lawfully use either alone. Appellant's marks were adopted and 
registered separately. They hâve been used separately in the adver- 
tisements. The Word mark has always been employed for denoting 
the compound, the pictorial mark for stating a characteristic. We are 
of the opinion that appellant acquired and has maintained a separate 
property right in each mark, which was not dépendent upon a con- 
joint use. 

In "Sapolio" and "Sopono" the accent is on the long "o" of the 
second syllables. The respective vowels of the first syllables are short 
and unaccented, and, as pronounced by persons of no great particu- 
larity in speech, would sound quite alike. And it may also be taken 
that in the mouths of scrubbers and scourers the four syllables of 
"Sapolio" would frequently be slurred into three, "Sapolyo." The 
resemblance is much doser than in the instances cited in American 
Grocery Co. v. Sloan (C. C.) 68 Fed. 539. 

The fact that "Sapolio" is a cake and "Sopono" a powder is of no 
moment. The appeal is made to the same class of customers to use 
the respective articles for the same gênerai purpose. Church-Dwight 
Co. V. Russ (C. C.) 99 Fed. 276. 

In the pictorial marks there is no différence, except that appellee 
has substituted a young woman's face for a young man's. 

The infringer rarely has the hardihood to make a Chinese copy. In 
respect to both of thèse marks, if greater similarity were required 
to establish infringement, nothing short of identity would suffice. 

Of course, an actual infringer is answerable, irrespective of his in- 
tent ; but there is a view in which intent has a bearing on the fact of 
infringement. Appellee's intent to profit by appellant's marks is quite 
apparent, we think, even when each of his acts is regarded separately ; 
when taken together, his acts are unmistakable, just as the plea of 
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ignorance on the part of one who passes counterfeit money becomes 
untenable in the face of successive instances. If appellee had desired 
to build up an honest, independent trade in his product, he would bave 
selected, as did appellant's fair-minded competitors, marks as distinct 
from appellant's as possible. Appellee's purpose being established, 
from it his opinion as an expert may be accepted that the steps he 
took were well adapted to injure the appellant company in its property 
rights. 

The decree is reversed, with the direction to enter a decree in ap- 
pellant's favor for an injunction and an accounting. 



SUTHERLAND v. ILLINOIS CENT. R. CO.» 

(Circuit Court of Appeals, Elghth Circuit March 25, 1907.) 

No. 2.316. 

Pbinctpal and Agent — Acrs of Agent— Ratification— CARBTBRS—CLEANrNO 
ANi> Oryinq of Grain bt Carrier— Ratification bt Shippeb. 

l'Ialntiff coiitract«Ml for th<> sale of a large quantlty of corn to be de- 
livered In elevator at New Orléans for exiK)rt and to grade No. 3 or bet- 
ter. The shipmewts were niade in car load lots over defendanfs rallroad 
durlng about three montUs. At about the titne they commenced plaintiff 
wrote his factors in New Orléans that lie would shlp over defendaut's road 
because of its faclUties for drylng such of the corn as needed It. Cer- 
tain of the cars when lnsT>e('ted in New Orléans failed to grade No. 3, 
and such cars were unloaded by défendant at another elevator, wbere 
the corn was cleaned and dried and then delivered on tlio eontract; the 
resnlt of such cleanlng and drylng belng to reduoe the weight. The charges 
of défendant for such service were paid by the consignées, and such 
charges, together wIth déductions for the shortnge In weight, were shown 
by statements rendered from time to tiine by the consignées to plaintiflf, 
and were allowed and paid by him wlthout objection. Held. that such 
course of business amounted to a ratification b.v plaintiff of the acts of 
défendant In so treating the corn, even If not authorlzed In advance. and 
that, baving avalled hiiiiself of the benefits of such acts In obtalning a 
bleher grade, he could not reeover from It the charges and shortage on the 
ground that such treatment was not authorized by hlm. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Principal and 
Agent, 51 644-650.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

William H. Clopton, for plaintiff in error. 

J. E. McKeis-han and J. P. McBaine (Millard F. Watts and J. G. 
Drennan, on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ITOOK, Circuit Judge. Sutherland, a grain dealer of St. Louis, 
sold between 1,100 and 1,200 car loads of corn to parties in New Or- 
léans and shipped the same over the Illinois Central Railroad during 
a period commencing in December, 1903, and ending in the following 
March. The corn was consigned to shipper's order and the bills of 
lading contained directions to notify the New Orléans parties. As 
the shipments were made, Sutherland indorsed the bills of lading in 
blank. and attached them to sight drafts on the purchasers for ap- 

♦Rehearlne denied Jnne 11. 1907. 
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proximately the selling price of the corn. The drafts were at once 
forwarded for collection, and were paid by the purchasers before 
the arrivai of the corn. The destination specified in the bills oi lad- 
ing- was a certain elevator in New Orléans, where the corn was to be 
unloaded for export. Ail of the corn was sold to grade No. 3 or 
better and according to New Orléans weights and inspection; but 
it transpired that upon arrivai and officiai inspection 250 car loads 
thereof were fonnd to be inferior to the required grade. From timc 
to time during the period mentioned, as the cars found to contain corn 
of inferior grade arrived in New Orléans, they were temporarily 
diverted by the railroad company, and sent to another elevator, where 
the corn was dried and in some instances cleaned, thus raising the 
grade to No. 3 or better, and niaking it deliverable under the contracts 
of sale. This being done, it was then sent to the designated destina- 
tion. The drying and cleaning process resulted in a diminution of 
the weight of the corn so treated équivalent to nearly 12,000 bushels. 
The treatment charges, amounting to $1,371.88, were paid by the 
purchasers, and Sutherland reimbursed them from time to time as 
statements of the expenditures were furnished. Sutherland sued the 
railroad company for the loss in the weight of the corn and for the 
amount of the treatment charges, upon the ground that its action in 
cHverting the corn and allowing it to be dried and cleaned before de- 
livery at the destination specified in the bills of lading was a violation 
of its duty as a common carrier, was unauthorized by him, and could 
not hâve been lawfully authorized or ratified by the purchasers. The 
trial court directed a verdict for the railroad company. Hence this 
proceeding in error. 

We need not stop to consider the contentions about the title to the 
corn, whether it remained in Sutherland or passed to the purchasers 
upon payment of the drafts and their receipt of the bills of lading, 
or even if Sutherland remained the owner, because the corn being of 
inferior grade was not deliverable under the contracts of sale, whether 
the railroad company, ignorant of the détails of their contract relations, 
had a right to regard those who held the bills of lading either as the 
owners or as agents with sufficient authority to consent to the acts 
now complained of. Nor need we consider whether a rule that corn 
had to grade No. 3 or better to be admitted into export elevators at 
the port of New Orléans would be binding upon Sutherland, he not 
knowing of it. 

There is another considération that precludes a recovery. About 
the middle of December, 1903, Sutherland wrote his factors in New 
Orléans that the shipments in contemplation would hâve to be made 
over the railroad of the Illinois Central because of its facilities for 
drying such of the corn as needed it. Thereafter, when the corn 
commenced to go forward, he learned that part of it was running 
under grade and was being dried and cleaned to make it deliverable 
under his contracts. The certificates of officiai inspection of each 
car of inferior corn and of the weights before and after treatment 
were sent him within a few days after arrivai and inspection in New 
Orléans. The purchasers paid the treatment charges, and their re- 
ceipts for such payments were also forwarded to him. From thèse 



696 152 FEDERAL EBPOETEtt. 

certificates and receipts he knew the resulting diminution in weigHt 
and the précise amount of expense incurred and paid. He gave the 
purchasers crédit for their disbursements and settled with them on 
the basis of the lesser weights ; but he got his priée for the corn as of 
the improved or higher grade. Thèse instances were so many in 
number and were of such fréquent occurrence that the method pur- 
sued assumed the character of a course of business; and Suther- 
land, fully advised of it, took ail of the benefit it yielded without com- 
plaint of the corresponding loss. At no time during the progress 
of the shipments did he object to the action of the railro^d company 
or to tlie propriety of the charges that were being incurred and paid. 
Whatever of advantage accrued from the improvement in the grade 
of the corn he accepted and said nothing ; and now, after the business 
is at an end, he seeks to detach each shipment from the séquence of 
Hke occurrences, to hâve it considered as a transaction separate and 
apart from ail of the others, and to recover for the loss in weight and 
the treatment charges because he did not consent thereto in advance. 
Clearly this will not do. It wonld be contrary to plain principles of 
justice and f air dealing. When Sutherland commenced shipping, he 
contemplated that some of the corn would need treatment. He knew 
that it was being donc. He paid the charges without advising the rail- 
road company of his objection and so induced it to continue. He re- 
ceived the benefit. It was his duty to speak if he was dissatisfied, 
and his silence was consent in a contractual sensé. 
The judgment is affirmed. 



DAVIS V. BROTHERS. 

(Circuit Court of Appeals, Eighth Circuit March 25, 1907.) 

No. 2,372. 

Bjectment— EviDËNCSE— Abstbact of Title— Admission of Entbt foe Limited 

PURPOSE. 

Under a rule of court requlring the parties to an action for the recovery 
of real property to file copies of their abstracts of title, the purpose being 
to eiïable the court to learn whether they trace their title from a commoa 
source, and, if so, to limit the proofs to subséquent conveyances and trana- 
actions, the fact that an entry in an abstract is admltted in évidence as 
showing a source of title common to both parties, but for no other pur- 
pose, does not render the subséquent entries admissible as évidence In 
favor of the proponent of such abstract. 

In Error to the Circuit Court of the United States for the Eastern 
District ôf Missouri. 

Writ of error to revievi^ a judgment obtained by Jennîe Brothers in an 
action in ejectment against E. C Davis. 

Charles B. Faris (Arthur L,. Oliver, on the brief), for plaintifï in 
error. 

D. P. Dyer and E. P. Johnson, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The trial ^yas by the court upon waîver 
of a jury. There was a gênerai finding and judgment for the plaintifï. 
No spécial findings of fact were made. No request was interposed for 
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spécifie déclarations of law. No légal propositions applicable to the 
case as made were formulated and presented to the court for its dé- 
cision. Therefore, under a familiar rule often repeated by tliis court, 
the gênerai finding and the conclusions of the court embodied in it are 
not open to review, and the scope of our inquiry is limited to such 
rulings of the court in the progress of the trial as were excepted to. 
There is but one such ruling set forth in the assignments of error. 
It is that the trial court erred in adrnitting an entry from an abstract 
of title and in limiting the probative efïect thereof to the fact that the 
parties claimed under a common source of title. The contention is 
that, since the court used an entry in defendant's abstract to ascertain 
that the parties clrîmed under a common source of title, it should 
hâve received in évidence ail the succeeding entries as substantive 
proof of defendant's ownership. A rule of the Circuit Court for the 
district in which the cause was tried requires parties to an action for 
the recovery of real property to file copies of their abstracts of title; 
the purpose being to enable the court to learn whether they trace 
title from a common source, and, if so, to limit the proofs to subséquent 
conveyances and transactions. It was designed to narrow the issues, 
to facilitate the progress of the trial, and to avoid incumbering the 
record with unnecessary évidence. It was not intended that com- 
pliance with the rule should enable the proponent of an abstract to 
secure the use of it in its entirety as affirmative évidence for himself. 
It is as though counsel arose at the beginning of the trial and orally 
stated the history of their cHents' titles as claimed by them to exist, 
beginning with the ownership of the sovereign, and ending with that 
of the litigants, and the court after comparison discovered a common 
point from which the chains of title commenced to diverge, and there- 
upon dispensed with proof of anterior conveyances. What was done 
at the trial was in effect a joinder by the parties in a judicial admission 
of a common source of title. The rule that an admission is to be taken 
in its entirety without exclusion of any part that tends to limit, modify, 
or destroy its purport (Insurance Co. v. Newton, 22 Wall. 32, 22 L. Ed. 
793) is not applicable, since there is no contention hère that the re- 
maining entries in defendant's abstract qualified in any degree the fact 
that the divergent lines of title had a common source. 

We may say with respect to another contention that we do not con- 
strue the judgment that was rendered as afïecting the one-fourth in- 
terest in the property which was conceded to bave been conveyed by 
the plaintiff to the défendant before the commencement of the action. 

The judgment is affirmed. 



STANCLIFT et al. v. FOX et al. 

(Circuit Court of Appeals, Eighth Circuit, March 30, 1907.) 

No. 2,402. 

Indians— Ikdian Lands— Town Sites in Ceeek Nation— Seobetaet of In- 
lEBioR — Décision — Review. 

Act Cong. Mardi 1, 1901, c. 676, SI Stat. 861, ratifying tlie agreement 
between tlie United States and the Creek tribe in the Indian Territory, 
autborized the Secretary of the Interior to survey and lay ont town sites 
lu the Creet Nation, the limits thereof to be so established as to best 
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subserve the then présent needs and the reasonable prospective grovpth 
of such towns, and declared that ail things necessary to be doue, not 
otherwise specially provided for, sbould be doue nnder the anthority and 
direction of sueh Secretary. Heïd, tbat liie extent of each site was to 
be measured by tbe then présent needs and the reasonable proses lective 
growth of the town, that tlie décision of tbis qnestion of fact was in- 
trusted to the Seeretary of the Interior, wliose action was to be final, and 
that, if not intended to be conclusive, it is at least controUing, in the ab- 
sence of a clear, unequivocal, and convincing sbowing that it was wrong 
and was induced by fraud or imposition. 

Appeal from the United States Court of Appeals in tlie Indian Ter- 
ritory. 

For opinion below, see 90 S. W. 614. 

Francis R. Brennan, for appellants. 

Preston C. West, F. L,. Mars, and J. J. Mars, for appel'ees. 

Before VAN DEVANTER and ADAMS, Circuit Tudges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. The controversy presented 
by the record in this case relates to the title to certain lands in the 
Creel< Nation in the Indian Territory, and grows out of the désigna- 
tion of the exterior hmits of a town site, by the Secretary of the In- 
terior, under the following provisions of section 10 of an agreement 
between the United States and the Creek tribe, which was ratified 
by Congress March 1, 1901, and became effective Mav 25, 1901 (Act 
March 1, 1901, c. 676, 31 Stat. 861; Proclamation jûne 25, 1901, 32 
Stat. 1971): 

"Ail towns in tlie Creek Nation baving a présent population of two hundred 
or more shall, and ail others may, be surveyed, laid out, and appraised * * « 
(by) tbe Secretary of the Interior * * * under rules and régulations to be 
prescribed by him, • ♦ • in such manner as will best subserve the then 
présent needs and the reasonable prospective growth of such towns. * * * 

"Tbe Secretary of the Interior, wbere in bis judgment the public interests 
will be thereby subserved, may permit the authorities of any town » * * 
at the e.'cpense of tbe town, tb survey, lay out, and plat the site thereof, sub- 
;iect to his supervision and approval, as in other instances. * • « 

"It shall not be required tliat the townsite Hmits established in the course 
of the platting and disposing of town lots and tbe corporate limits of the town, 
if ineorporated, shall be identical or eoestensive, but such townsite limits 
and corporate limits sliall be so established as to best subserve the then présent 
needs and tbe reasonable prospective growth of the town, as the same shall 
appear at the times when such limits are respect! vely establislied. Provided 
further, that the exterior limits of ail townsltes shall be designated and flxed 
at the earliest practicable tlme under rules and régulations prescribed by the 
Secretary of tlie Interior. 

"Upon the reeomniendation of the Commission to tlie Five Civilized Tribes. 
the Secretary of the Interior is liereby authorizeiJ at any time iiefore allotment 
to set aside and reserve from allotment any lands * * * , not exceeding one 
hundred and sixty acres in any one tract, at such stations as are or shall be es- 
tablished in conformity witb law on the Une of any railroad which sliali be 
constructed or be in process of construction * * * , and this irrespective of 
the population of such townsite at the time. Such townsites shall be surveyed. 
laid out, and platted. and tlie lands therein disposed of for the benefit of the 
t]-ibe in the manner berein prescribed for other townsites." 

Thèse provisions, in so far as they apply to towns having a popu- 
lation of 300 or more, had been in force in the Creek Nation since 
May 31, 1900, by reason of their incorporation in the Indian appro- 
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priation act of that date. Act May 31, 1900, c. 598, 31 Stat. 331, 237. 

The agreement contained spécifie provisions respecting tlie ap- 
praisement and sale, under the supervision of the Sccretary of tlie 
Interior, of tlie lots in town sites surveyed and laid out thereunder, 
certain , préférences being accorded, in that connection, to owners 
of improvements and others, and also directed that ail lands of the 
tribe, except as therein otherwise provided, should be allotted in 
severalty, by the Commission to the Five Civilized Tribes, so as to 
give to each member of the tribe an equal share of the whole in value. 

The gravamen of the appellant's complaint is that in surveying 
and laying out the town site of Bixby, an unincorporated town hav- 
ing a population of 300 or more, the Secretary of the Interior re- 
stricted the town site to 80 acres and declined to include therein the 
lands now in controversy; in other words, that, although the Secre- 
tary found and concluded, as his act necessarily imports, that the 
then présent needs and the reasoijable prospective growth of the 
town did not require that thèse lands be included in the town site, 
the fact was actually otherwise. 

The title and ownership of the Creek lands, including those now 
in controversy, being in the tribe at that time, whether or not any 
of them shouid be surveyed, laid out, and disposed of as town sites, 
and, if so, to what extent and through what agency this should be 
done, were matters which it was compétent to détermine in the agree- 
ment. In keeping with the prior législation of Congress, it was 
therein determined that some of thèse lands, and particularly those 
upon which there were towns having a présent population of 300 or 
more, should be surveyed, laid out, and disposed of as town sites ; 
that the extent of each site should be measured by the then présent 
needs and the reasonable prospective growth of the town; and that 
the décision of this question of fact should be intrusted to the Secre- 
tary of the Interior. The agreement contains no indication of an 
intent that his décision should be subject to re-examination else- 
where, and, considering the nature of the question, the direction 
that the exterior limits of each site should be designated "at the earli- 
est practicable time," and the évident purpose that the allotment of 
adjacent lands should proceed expeditiously, we think it was intended 
to make his décision final. United States ex rel. v. Hitchcock (decided 

March 4, 1907) 37 Sup. Ct. 433, 51 L. Ed. . And it is not without 

significance in this connection that one of the concluding provisions 
of the agreement déclares: 

"AU things necessary to carrying Into effeet this agreement, not otherwise 
berein speciflcally provided for, shall be done under authority and direction 
of tbe Secretary of the Interior." 

As measurably relevant, we quote from Cragin v. Powell, 138 U. S. 
691, 697, 9 Sup. Ct. 303, 306, 33 L. Ed. 566, as follows: 

"The mistakes and abuses which hâve erept into the officia! surveys of the 
public domain form a fruitful thème of complaint in the political branches of 
the government. The correction of thèse mistaljes and abuses bas not been 
delegated to the judiciary." 

But, if the décision of the Secretary of the Interior be not so con- 
clusive as we hâve stated, it is at least controlling in the absence of a 
clear, unequivocal, and convincing showing that it was wrong and 
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was înduced by fraud or imposition. The appellaht's complaînt does 
not contain such a showing. It makes libéral use of such words as 
"fraudulent," "arbitrary," and "injurious," but the matters properly 
stated are not sufficient, in our opinion, to sustain the pleader's con- 
clusion. There is no statement that any o£ the lands in controversy, 
which comprise 80 acres, were used for town purposes, and what is 
said in respect of their occupancy and state of improvement is not 
only indefinite, but is largely in the nature of an explanation of why 
"houses were not erected thereon" and why they were not used for 
purposes of business or résidence. And, while much is said about the 
prospective growth of the town, it does not tend with any certainty 
to show that the Secretary's décision was wrong in point of fact. 

It is alleged that this décision was in reality made by one of the 
clerks in the Department of the Interior, and that its approval by the 
Secretary was a mère perfunctory act without any personal consid- 
ération of the merits. But of this it is sufficient to observe that in 
De Cambra v. Rogers, 189 U. S. 119, 23 Sup. Ct. 519, 47 L. Ed. 
734, it was said of a like allégation : 

"It Is hardly necessary to say that, when a décision bas been made by the 
Secretary of the Interior, courts wlll not entertain an luquiry as to the extent 
of his investigation and knowledge of the points decided, or as to the methods 
by whlcb be reached his détermination." 

Our conclusion is that the Court of Appeals in the Indian Terri- 
tory rightly held that the complaint was properly dismissed (Capitol 
Townsite Co. v. Fox [Ind. T.] 90 S. W. 614), and its decree is ac- 
cordingly affirmed. 



lAMERICAN BRÀKE SHOE & FOUNDRY CO. T. RAILWAT MA- 
TERIALS CO. et al. 

(Circuit Court of Appeals, Seventh Circuit January 22, 1907.) 

No. 1,262. 

Patents— iNVïiNTioN — Bbake Shoe. 

The Herrpn patent, No. 423,998, for a brake shoe of the conoposite type, 
having wrought-iron bars imbedded in the castiug for the purpose of 
strengtheniug it, is void for lack of invention. The composite shoe it- 
self was old in the art, and the method of re-enforclng castinga by Im- 
beddlng wrought-iron strlps therein was old in the casting art, and prac- 
tlced generally by foundrymeu. Also composite brake shoes had pre- 
viously been strengthened by others by applying a wrought-iron baeklng 
plate and by strlps placed on the sides, and the transference of such 
plates or strjps to the middle of the shoe by the well-known foundry 
method did not in volve invention nor accomplish any new practical re- 
Bult. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 
For opinion below, see 143 Fed. 540. 

Appellant's bill for alleged infringement of patent No. 423,998, 
issued March 25, 1890, to Herron, for improvements in brake shoes, 
was dismissed for want of equity on the ground of lack of invention. 

Claim 2 was the basis of the suit: "(2) In a brake-shoe, the shoe, 
A, having blocks, B, of steel set in its face below the surface, and the 
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strips, C, of wrought iron, substantially as shown and described, and 
for tlie purpose specified." 

The drawings and description, exnlanatory of the claim, are as fol- 
lows : 





"This invention l'clates to brake slioes, more especially relating to the class 
of shoes knowu as 'composite' sboes, tlie objeet l)eing to provide a shoe that 
will be strong, durable, and afïord tlie greatest possible friclioual contact 
with tbe hardeued tire ot the vvheel, and one that will Ht itsclf to the circuui- 
fereutial curye of said wheej, and that will not be open to the dcfects hereto- 
fore fouud in composite slioes. l'he détails whereby thèse ends are accoiii- 
plished are hereinafter fully described, and the parts claimed as new pointed 
out in' the claims. 

"In the acc-ompanying drawings, Fig. 1 is a perspective view sliowing the 
contact-face and one edge and an; end of the shoe. Fig. 2 is a vertical cross- 
section of Fig. ï on the line x, y. Fig. 3 is a longitudinal section ou the line 
a, b, Fig.,1 showiug the cross-sectional contours. 

"In the figures like référence marks indicate corresponding parts in the 
several figures. 

''The bloeks, B, are of crucible steel and are of cross-sectional forin, as 
best shown in Fig. .3, being set in the face of the main body of said portion A 
an pighth to a qnarter of an inch, said distance to be governed by the weariug 
(lualities of the iron of which said part A is niade, the ])rouiiiieuce of tbe 
jiarts of the body, A, jirojecting above tlie bloeks, 15, being for the purpiose 
of ofïering a surface for contact witli tlie wheel whicli shall be easily w(H-n 
dowu to the ciirve of the circumferential surface of the wheel aud afflord as 
soon as po'ssible a steady bearing for the shoe on said circumferential sur- 
face. I*ro.1ections, D, enter corresponding grooves in the liard j)ieees, B. and 
form a rib strengthening the shoe and obviating any possibility of latéral dis- 
lilacement of the parts, B. Strips or curved rods, V. of wrougbt-iron are cast 
into the main body of the shoe for the imrpose of strengthening the entiri' 
mass, it being in such a position that any stress tending to break tlie shoe in 
cross-section will exert a puiling tension on said striji, (;:, and a crushing 
strain on the body of the shoe, tluis a))pl.ving tbe wrought-înm of the one 
and the cast-iron of tlie other to the exact force it is best adajited to snceess- 
fully withstand. Thèse strips may be as mnny in nuinber as desired. The 
lieavier the work to be donc, the more intense is the strain to be overcome 
or guarded against, and the more strengtli to be sn]i]iiied by thèse strips. C" 

The prior art was illustrated by tlio (iennan ])Ubiic:ition of Von Waldegg in 
1871, and by the f ollowing patents : 8,2ô5, reissue, McConvvay ; 9,329, reis- 
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sue, Curtice; 11,137, Parker; 11,746, Walsh ; 18.9(>2, Eidlitz; 27,141, McCam- 
mon; 34,539, Warden; 43,418, Lovelace; 50.97(;, Storer and Whelpley ; 54,838, 
Arnold; 78,786, Brown; 82,677, BaiTows ; 98,530, Titus; 149,875, McNish; 168,- 
408, Onions; 174,898, Congdon ; 223,062, Nieliols; 28(5,371, Baldwin; 2!«,283, 
Brigham ; 324,851, Lappiu ; 329,459, L.appln ; 340,353, Pfleging ; 344,517, Bradel ; 
354,724, Meehan ; 354,725, Meolian ; 374,272, Sargent ; 374,427, Pollock ; 385,352, 
Hayes; 397,617, Tilden; 399,665, Hatt; 410,989, Pollock; 412,572, Whalen et al. 

Thomas F. Sheridan and Edmund Wetmore, for appellant. 
William O. Belt, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts). Excepting the 
Pollock patent, which is rather doubtful as an anticipation, it may be 
takcn that the combination of claim 2 was not in any one disclosure of 
the prier art. The éléments, broadly, are the cast-iron body, the hard 
métal insets, and the wrought-iron strips imbedded in the body back 
of the insets. The body with insets, the composite shoe, having the 
advantages referred to by Herron respecting durability, friction, and 
self-fitting to the car-wheel, was invented and developed by Congdon, 
Lappin, and others. The placing of wrought-iron strips within a mold 
so that they should be imbedded in any iron casting which was desired 
to be strengthened against fracture and held together after fracture 
was shown by patents and by oral testimony to be an old and famihar 
means of accomplishing the aforesaid ends, so old and familiar that 
a foundry foreman of 37 years' expérience testified that it would be 
empîoyed without hésitation or experiment whenever occasion arose. 
That a transverse strain upon any such casting should call upon the 
tensile strength of the wrought iron and the crush-resisting strength 
of the cast iron between the wrought-iron strips and the surface where 
the strain is applied, as dwelt upon by Herron in bis spécification, is 
but the physical law of the structure, a law discovered and commonly 
used long before Herron's time. The Herron cast shoe is therefore 
the old Congdon cast shoe re-enforced with the old means of re-en- 
forcing any casting. 

That the présent patent cornes within the exceptions, and that in- 
vention was required to extend the well-known strengthening method 
to the casting of a brake shoe, is argued in this wise: The Congdon 
composite-face shoe was invented in 1876 ; use proved that it was weaker 
than the all-iron shoe ; various inventors, McConway in 1878, Curtice 
in 1880, Sargent in 1887, had recognized the desirability of strengthen- 
ing the Congdon shoe, and had tried various methods, but not the 
method of imbedding wrought-iron strips behind the insets ; there- 
fore, although the ordinary foundryman would hâve known how to 
do what Herron did if the thought had occurred to him, the failure of 
McConway and others to re-enforce the Congdon casting by this 
familiar foundry expédient proves that in 1890 the Herron shoe was 
not an obvions thing, no matter how plain it may seem now in the 
light of Herron's disclosure, and that the créative imagination of the 
inventor had to be brought into play to produce this new use of the 
wrought-iron strips. And the teachings of the Barbed Wire Patent, 
143 U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154, and other cases, are 
invoked to the effect that he who changes the failure or partial success 
of others into complète success is entitled to the award of monopoly. 
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The argument might appeal to us more persnasively on a différent 
record. In this case it appears that Von Waldegg in 1871 had re-en- 
forced the old cast-iron slloe by attaching a wrought-iron strip along 
the back. After the Congdon composite-face shoe came into use, 
McConway strengthened it by a wrought-iron backing plate, and 
Curtice and Sargent, differing from each other in détails, applied 
wrought-iron strips along the sides of the composite face. Thèse strips 
were placed in the mokls accord ing to the usual foundry practice. 

Theoretically, the McConway backing plate holds together the cast- 
iron if that becomes fractured. It lends strength according to its mass. 
It cannot be bent in use without bringing into play the tensile strength 
of the métal in the front part of the plate and the crush-resisting 
strength of the métal at the back. The Curtice and the Sargent strips 
act as binders of broken cast iron, and, more prominently than in Her- 
ron's shoe, rely on the tensile strength of wrought iron and the crush- 
resisting strength of cast iron. 

What new practical resuit did Herron attain by transferring the 
wrought-iron strips to the middle of the composite shoe? His shoe 
did not capture the market and drive eut other re-enforced composite 
shoes. Of appellant's own output only 3 per cent, is of the Herron 
type. Nearly ail of the great railroad Systems of our country are 
named in the record, and only one adopted the Herron shoe. The su- 
perintendent of motive power of that System, in answering the question 
"Where did you use the Herron shoe?" said, "Where did we use it? 
We are not using it very extensively at présent anywhere. We hâve 
substituted a steel-back shoe for it." Some smaller roads used the 
Herron shoe "a short time." Appellant's railroad witnesses substan- 
tially agrée that equally good results are obtained with other re-enforced 
shoes. Appellant's unusual hammer test, the test by pressure being 
customarily employed, shows that the Herron shoe is stronger than an 
unre-enforced Congdon shoe. It proves nothing as to the compara- 
tive strengths of the Herron and of other re-enforced composite shoes. 

The case standing, then, that Herron is entitled to no crédit for the 
composite cast shoe, or for the method of strengthening castings by 
imbedding wrought-iron strips, or for tire employment of wrought-iron 
strips to re-enforce composite cast shoes, and that the transference of 
the strips to the middle of the shoe accomplished no new practical re- 
suit, the decree is affirmed. 



AMERICAN BRAKE SHOE & POUNDRY CO. v. WESMDRN IRON & 

STEEL CO. 

Circuit Court of Appeals, Seventh Circuit. January 22, IDOT.) 

No. 1,311. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois, Eastern Division. 
For opinion below, see 143 Fed. 540. 

Thomas F. Sheridan and Edmund Wetmore, for appellant. 
William O. Belt, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 
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PER CURIAM. In this case the issues are the same as those con- 
sidérée! in American Brake Shoe & Foundry Co. v. Railway Materials 
Co. et al (decided at this term) 152 Fed. 700. 

The decree is accordingly affirmed. 



DIAMOND METER CO. v. WESTINGHOUSE ELECTRIC & MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. January 31, 1907.) 

N>. 1,314. 

Patents— Electeio Power Teansmission— Split-Piiase Motors. 

Tlie inventions covered by ttie ïesla patents Nos. 511,559 and 511, 5G0, 
for a method of transmitting electrical power and means for practieing 
sucU nietliod known as the "Split-Pliase Motor," hcld, under tlie évidence, 
to bave been made prier to April 20, 1888, .and tberefore not anticipated 
by tbe Ferarris or Shallenberger publications. Such patents disclose in- 
vention, and were not a:iticipated by anything in tbe prior art, nor are 
they for tbe same invention as patent No. 401,520, previously granted to 
the same inventer on a later application and also covered by tlie Britisti 
patent No. 6,.527 of 1889, and tberefore do not constitute a case of double 
patenting, and are not affected by the expiration of such British patent 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Southern District of Illinois. 

The decree adjudges that appellant is an infringer of both claims of the 
Tesla patent No, 511,559, and of tbe flrst four claims of patent No. 511,560, 
issued December 26, 1893, the one for improvements of metlrod and the other 
of means of electrical transmission of povcer. 

The gênerai nature of the new method of No. 511,559 is described in the 
following portions of the speciflcation and in tbe claims ; "In certain patents 
heretofore granted, I bave shown and described a System of electrical power 
transmission in which each motor contains two or more independent ener- 
gizing circuits through wbich were eaused to pass altemating currents, having 
In each circuit such a différence of phase that by their combined or résultant 
action they produced a rotary progression of the pôles or points of maximum 
magnetie effect of the motor and thereby maintained the rotation of its mov- 
able élément. In the System referred to and described in said patents, the 
production or génération of the alternating currents, upon the combined or 
résultant action of which the opération of the System dépends, is efCected by 
the employment of an alternating current generator with independent induccd 
circuits which, by reason of the wlnding or other construction of the gen- 
erator, produced currents difCering In phase, and thèse currents were cou- 
veyed directly from the generator to the corresponding motor coils by inde- 
pendent Unes or circuits. / 7iaix, howevei; discovered anotlier method of 
operating thèse motors, wMch dispenses toith one of the Une circuits and 
enahles me to run the tnotors 6î/ means of alternating currents from a single 
original source. 

"Broadly stated, this invention consists in passing alternating currents, ob- 
tained from one original source, through both of the energizing circuits of the 
motor, and retarding the phases of the current in one circuit to a greater or 
less extent than In the other. 

"The distribution of current between the two motor circuits may be effected 
by induction or by dérivation. In other words, I may pass tbe alternating cur- 
rent from the source through one energizing circuit and induce by such cur- 
rent a second current in the other energizing circuit. Or, on the other hand, 
I may connect up the two energizing circuits of the motor in dérivation or 
multiple arc with the main circuit from the source. In either event I make 
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due provision for maintaining a différence of phase betweeu the currents In 
the two circuits or branches. 

"In carrylng out my invention I hâve used varlous means for seeuring tbis 
resuit. For example, vehen I induce a current in one of the circuits from 
the current flowlng In the other, I employ a form of converter or bring the 
two circuits Into such inductive relations as will produce the necessary dif- 
férence of phase. Or, when I obtain the two energizing currents by dériva- 
tion, I make the two circuits of différent degrees of seif-induction by insert- 
ing a résistance or self-induetion coil in oue of said currents, or I combine 
thèse devices in différent ways, as I shall more speciflcally describe herein- 
after. » * • 

"In an application flled of even date herewith, I hâve shown and described 
other ways of accomplishing tbis resuit, among which may be noted the in- 
troduction of a résistance capable of variation in each motor circuit, or the 
use of a résistance in one circuit and a self-induction coil in the other. • • • 

"What I claim herein Is: 

"(1) The method of operatlng motors having Independent energizing rfrcnlts, 
as herein set forth, which consista in passing alternating currents through 
both of the said circuits and retardlng the phases of the current In one cir- 
cuit to a greater or less extent than In the other. 

"(2) The method of operatlng motors having independent energizing cir- 
cuits, as herein set forth, which consists in directing an alternating current 
from a single source through both circuits of the motor and varying or mod- 
Ifying the relative résistance or self-lnductlon of the motor circuits and 
thereby produeing in the currents différences of phase, as set forth.'" 

Fig. 1 Is Ulustrative of the Inductive method, and Fig. 2 of tlie derivatiTe. 






Fig. 2 

1 


,f,... 


. 


5^m 


f 







— AwCw--' 


-- r 


o- 

O- 


.jf. 





152 F.— 45 



706 152 FEDERAL EEPOETER. 

In the spécification of patent 511,560 Tesia said : 

"My présent application relates to the means employed when the two en- 
ergizlng currents are obtained from a single source by dérivation. 

"In explanation of what appears to be the principle of tlie opération of my 
invention and of the functions of the several instrumeiitalities comprised 
thereby, let it be assumed that the two enorgiziug circuits of an alteruating 
current motor, such, for example, as I hâve described in my patent No. 382,- 
280, dated May 1, 1888, are connected np in dérivation or multiple are with 
the conductors of a circuit including an alternating current generator. It is 
obvions that if both circuits are alike and ofCer the sanie résistance to the 
passage of the current no rotary efïect will be produced, for, although the 
periods of the currents in both circuits will lag or be retarded to a certain ex- 
tent with respect to an unretarded current from the main circuit, their phases 
will coïncide. If, however, the coils of one circuit hâve a greater number of 
convolutions around the cores, or a self-induction coll be included in one of 
the circuits, the phases of the current in that circuit are retarded by the in- 
creased self-induction. The degree of retardation may readily be secured by 
thèse means which will produce the différence in electrical phase betweeu 
the two currents neeessary for the practical opération of the motor. If in 
lieu of increasing the self-induction of one circuit a dead résistance be in- 
serted, the self-induction of such circuit exerts a correspondingly diminished 
effect, and the phases of the current flowing in that branch are hrought more 
nearly in unison with those of an unretarded current from the main line. and 
';he neeessary différence of phase between the currents in the t^vo euergizing 
circuits thus secured. I take advant-:ige of thèse results in several ways. For 
example, I may insert variable résistances in both branches or energizlng cir- 
cuits, and, by varying one or the other so as to bring the phases of the two 
currents more or less in unison with those of the unretarded current, I may 
thus vary the direction of the rotation of the motor. In lieu of résistances 
I may employ variable self-induction coils In both circuits. Or I may use a 
résistance in one and a self-induction coil in the other and vary either or both. 

" * ♦ * A réduction of résistance in one circuit imparts to the motor 
rotation In one direction, while a réduction of the résistance in the other 
circuit will produce a rotation in the opposite direction. By means of the 
two résistances, therefore, capable of variation or of being bodily withdrawn 
from or inserted in the circuits by any well-known means, a perfect régula- 
tion of the motors is secured. * • * 

"In Fig. 7 the usnal means for varying the résistance or self-induction of 
the motor circuits at will are indicated by the lever, M. sliding over a séries 
of résistance plates, and by a core, N, which is adapted to be moved in and 
out of the induction coil, g. 

"Similar results may be secured by such a construction or organizatlon of 
the motor as will yleld the neeessary différences of phase. For example, one 
set of euergizing coils may be of flner wire than the other, or hâve a greater 
number of convolutions, or each circuit may contain the same number of 
convolutions, but composed of différent conductors, as. for instance, one ef 
eopper. the other of German silver. I hâve represented this in Fig. 6, in which 
the coils, C, are indicated by doser lines than coils, D." 

Figs. 6 and 7 are as follows: 
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The claims, of whose infringemeiit complaint was made, read thus : 
"(1) ïlie combination, with a ssource ot alternating currents and a circuit 
from the same, of a motor liavlng independent energiziug circuits connected 
wltli tlae said circuit, and meaus for rendering tbe magnetic effects due to 
said energizing circuits of différent phase and an armature within the in- 
fluence of said energizing circuits. 

"(2) The combination, with a source of alternating currents and a circuit 
from the same, of a motor having independent energizing circuits connected 
ia dérivation or multiple arc with the said circuit, the motor or energizing 



708 



1D2 FEDERAL RBPOETEE. 



circuits being of différent electrical cbaracter, wliereby tbe alternating cur- 
rents therein will liave a différence of phase, as set fortli. 

"(3) The comblnation, with a source of alternating currents and a circuit 
from the same, of a motor having independent energizing circuits connected 
in dérivation or multiple arc with tbe said circuit and of différent active ré- 
sistance, as set fortb. 

"(4) In an alternating current motor, tbe comblnation, with field magnets, of 
independent energizing currents, adapted to be connected in multiple arc with 
the eonductors of tbe Une or transmission circuit and a résistance or self- 
induction coil in one or both of tbe said motor circuits, as set fortb." 

In connection with tbe défense of double patenting, clalm 5 is brougbt into 
the case: 

"(5) In an alternating current motor, the combination, with tbe fleld mag- 
nets or cores, of indeïjendent energizing colis adapted to be connected in mul- 
tiple arc with the line or transmission circuit, and a variable résistance or 
self-induction coil ineluded in one or both of the motor circuits, as set fortb." 

If the patents are valid, appellant concèdes infringement. 

The défenses are anticipation, want of invention, double patenting, and prior 
foreign patenting. 

Respectlng anticipation, the facts, as we find them to be, are summarized lu 
the opinion. 

As no anticipation îs found, tbe prior art, with notice of which Tesla was 
chargeable, is limited to bis own polyphasé motor, referred to in the patents 
in suit, and to Overbeck's laboratory démonstration of tbe equivalency of 
three modes of producing two alternating currents of difCering phases, one 
mode being by the use of a two-j)base generator, and the otber two being by 
splitting a single current and causing tbe part in one branch (eitber induced 
or derived) to lag. In one of appellant's briefs Overbeck's experiments and 
appellant's application of them to tbe jiatents in suit are dlagramed tbus: 
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Tlie tlel'ense of double patenting is fouuded ou a coniparison of the patents 
iu suit, particularly claim 5 and Fig. 7 of No. 511,500, witli Tesla's patent 
No. 401,520, Issued April 16, 1889, on an application filed Februai'y 18, 1889, 
for a "metliod of opei-atiug electro-magnetie luotors." 

ïhe spécification of No. 401,520 states: 

"As is well known, certain forms of alternating-current machines liave 
the property, wheii connccted in circuit *with an alteruating-current gen- 
erator, of running as a niotor in synchronism thorewith; but, while the al- 
ternating curreut will run the niotor after it bas attained a rate of speed 
synchronous with that of the generator, it will not start it. Ilence, in ail in- 
stances heretofore where thèse 'synchronizing-motors,' as they are teruied, 
hâve been run, some means hâve been adopted to briug the niotors up to syn- 
chronism with tlie geuerator, or approximately so, before the alternating cur- 
rent of the generator is applied to drive theni. In some instan('(!s mechanical 
appliances hâve been utilized for this purpose. In others spécial and com- 
l)licated forms of motor hâve been constructed. I hâve discovered a much 
more simple method or plan of operating synchronizing-motors, which re- 
quires practlcally no other apparatus than the niotor itself. In other words, 
by a certain change in the circuit-c-onuections of the motor I couvert it at 
will from a double-circuit motor, or such as I hâve described in prior patents 
and applications, and which will start uuder the action of an alternating 
curreut, into a synchronizing-motor, or one which will be run by the gen- 
erator only wheu it has reaehed a certain speed of rotation synchronous with 
that of the generator. In this manner I am enabled to very greatly extend 
the applications of my System and to secure ail the advantages of both forms 
of alternating-current motor. 

"The expression 'synchronous with that of the generator' is used lierein in 
its ordinary accer)tation ; that is to say, a motor is said to synchronize with 
the generator wheu it préserves a certain relative speed deteruiined by its 
number of pôles and the number of alternations produced per révolution of 
the generator. Its actual speed, therefore, may be f aster or slowcr than that 
of the generator; but it is said to be synchronous so long as it préserves the 
same relative speed. 

"[n carrylng ont my invention I construct a motor which has a strong 
tendency to synchronism with the generator. ïlie construction wliieh T iire- 
fer for this is that in which the armature is provlded with polar projections. 
The fleld-magnets are wound with two sets of coils, the terminais of which 
are connected to a switch mechanism, hy means of which the linc-current may 
be carried directly through the said coils or indiroctly through paths by which 
its phases are modified. To start such a motor, the switch is turued outo a 
set of contacts which includes in one motor-circuit a dead résistance, in the 
other an induetive résistance, and, the two circuits being in dérivation, It is 
obvions that the différence in pliase of the curreut in such circuits will set up 
a rotation of the motor. Wheu the sj^eed of the motor has thus been brought 
to the desired rate, the switch is shifted to throw the main curreut directly 
through the motor-circuits, and altliough the currents in both circuits will now 
be of the same phase the motor will continue to revolve, bccoming a true 
synchronous motor," * * * 

"I believe that I am the flrst to operate clectro-magnetic motors by alter- 
nating currents in any of the ways herein suggested or described ; that is to 
say, by producing a progressive movement or rotation of their jioles or points 
of greatest magnetic attraction by the alternating currents until they havo 
reaehed a given speed, and thcn by the same currents producing a simple al- 
ternation of their pôles, or. in other words, by a change in the order or char- 
acter of the circuit-connections to couvert a motor o]ierating on one principle 
to one operating on another, for the purpose described." 

And the claims are thèse: 

"(1) The method of operating an alternating curreut motor herein described 
by fîrst progressively shifting or rotating its pôles or points of greatest at- 
traction, and then, wheu the motor has attained a given speed, alternating 
the said pôles, as described. 

"(2) The method of operating an electro-maguetic niotor herein doscribt^d, 
■which consists in passiug through independent euergizing-circuits of the mo- 
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tor alternatiug curreiits dififeriiig in phase, and tlicn, when tbe motor lias at- 
tained a glven speed, alternating cuiTents coinciding in pliase, as described. 

"(3) The method oif operating an electro-magnetic motor hereln described, 
which consists in starting the motor by passing alternating currents differiug 
in phase through indépendant energizing-circuits, and theu, when the motor 
has attaiued a given speed, joining the energizing-circuits in séries and pass- 
ing an alternating current through the same. 

"(4) ïbe method of operating a synchronizlng-motor, which consists in pass- 
ing an alternating current through independent energizing-circuits of the 
motor and Introducing into such circuits a résistance and self-induction coil, 
whereby a différence of phase between the currents in the circuits will be 
obtained, and then, when the speed of the motor synchronizes with that of 
the generator, wlthdrawing the résistance and self-Induction coil, as set 
forth." 

The défense of prier foreign patenting is based on section 4887, TJ. S. Rev. 
St. [U. S. Comp. St 1901, p. 3382], as it stood when the patents in suit were 
issued : 

"Sec. 4887. No person shall be debarred from receiviug a patent for hls in- 
vention or dlscovery, nor shall any patent be declared iuvalid, by reasou of 
its havlng been first patented or caused to be patented in a foreign cnuntry, 
unless the same has been introdueed into public use In the United States for 
more than two years prior to the application. But every patent granted for 
an invention which has been previously patented in a foreign country shall 
be so limlted as to expire at thé same time with the foreign patent, or, if 
there be more than one, at the same time with the one having the shortest 
terni, and in no case shall it be in force more than seventeen years." 

The foreign patent on aecoimt of which the patents in suit are said to 
hâve expired is Brltish patent No. 6,527 of 1889. It is substantially the samo 
as the domestlc patent No. 401,520. 

The patents hère in suit, as well as the basic patents relating to the ro- 
tating-fleld motor-principle, hâve been in litigation repeatedly. In connec- 
tion with the voluminous record and briefs we hâve read tlie following cases : 
Westinghouse Ck>. v. Granité Co. (C. C.) 103 Fed. 951 ; Westincchouse Co. v. 
Granité Co., 110 Fed. 753, 49 C. C. A. 151 ; Westinghouse Oo. v. Royal Weav- 
ing Co. (C. O.) 115 Fed. 733; Westinghouse Co. v. National Electric Co. (C. 
C, E. D. Wia., not reported) ; Tesla Electric Co. v. Scott & Janney (0. C.) 97 
Fed. 588; Westinghouse Co. v. Dayton Co. (C. C.) 106 Fed. 724; Dayton Co. 
V. Westinghouse Co., 118 Fed. 562. 55 C. C. A. 390; Westinghouse Co. v. 
Catskill Co. (C. C.) 94 Fed. 868 ; Westinghouse Co. v. Catsldll Co. (C. C.) 110 
Fed. 377 ; Westinghouse Co. v. Catskill Co. (C. C.) 121 Fetl. 831 ; AVestinghouse 
Co. V. Stanley Co. (C. C.) 129 Fed. 140; Westinghouse Co. v. Stanlev Co., 133 
Fed. 167, 68 C. C. A. 523; Westinghouse Co. v. Stanley Co., 138 Fed. 823, 
71 C. C. A. 189; Westinghouse Co. v. Roberts (C. C.) 123 Fed. 6; Westinghouse 
Co. V. Mutual Life Ins. Co. (C. C.) 129 Fed. 213 ; Westinghouse Co. v. Electric 
Appliance Co. (C. C.) 1.33 Fed. 397 ; Westinghouse Co. v. Electric Appliance Co. 
(C. G.) 142 ï^ed. 545 ; Jefferson Co. v. Westinghouse Co., 139 Fed. 385, 71 C. C. 
A. 481. 

Appellant's counsel urge their case with thoroughness and zeal, and they 
properly insist upon their right to our independent Judgment of the nierits 
of each défense as now presented. 

Charles A. Brown and Charles E. Pickard, for appellant. 
Parker W. Page and Thomas B. Kerr, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts). Applications for 
the patents in suit were filed on December 8, 1888. Shallenberger on 
April 20, 1888, and Ferarris on April 22, 1888, made disclosures that 
void thèse patents unless the fact be that Tesla made the improvements 
in question at an earlier date. May 15, 1888, Tesla applied for patents, 
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which were granted as Nos, 555,190 and 511,915, on the inductive split- 
phase motor. This form was then regarded by Tesla and his attorney as 
more important than the derivative split-phase motor. Shortly after- 
wards the Westinghouse Company began negotiations for the purchase 
of the Tesla motor inventions ; arrangements were consummated in 
July ; and Tesla thereupon went to Pittsburg to instruct the Westing- 
house engineers. Delay from May to Deceraber is thus accounted for. 
Tesla has no pecuniary interest in this litigation. His testimony is pos- 
itive that he operated the "Exhibit Motor" in ail of the ways involved in 
thèse patents as early as September, 1887. The "Exhibit Motor," as we 
understand it to hâve stood in September, was a rotating-field motor, 
the ends of whose windings were loose. Thèse four wires could be 
coupled to the four wires of a two-phase alternating current generator, 
and the motor would then run in the manner described in the basic pat- 
ents of May 1, 1888. Thèse four wires could also carry, in turn, each of 
the phase-splitting means covered by the patents in suit, and when so 
equipped could be coupled to the two wires of a single-phase alter- 
nating current generator, and the motor would then run as an in- 
ductive or a derivative split-phase motor. So the exhibit is not re- 
garded as proving anything beyond its capability of having built into it 
the phase-splitting devices. But the prolonged cross-examination, in 
our judgment, does not derogate in the least from the direct testimony 
that the exhibit was used as stated. 

Brown, an electrical engineer, in 1887 and 1888 was financially con- 
cerned in the inventions that Tesla was then making. He has no in- 
terest in this litigation. When Tesla showed him the polyphasé motor, 
designed to be coupled to the four wires of a two-phase generator, he 
raised the objection that it would not work in connection with the 
Systems of single-phase generator s and line- wires which were then in 
gênerai use throughout the country. His testimony is positive thafe 
shortly afterwards, in the "summer" or "summer or fall" of 1887, 
Tesla fuUy disclosed the methods and means of the split-phase motor 
by the use of the "Exhibit Motor." We are not impressed by the 
parallel columns of alleged discrepancies between his testimony and that 
of Tesla. Advocates' argument is familiar that if witnesses agrée in 
détails their stories hâve been fixed up, and if they disagree in détails 
neither is to be believed in respect to the vital matters about which 
they are in accord. So far as we can judge from the printed page, 
Brown was a reliable witness. It should not be doubted that he saw 
at some time what he says he saw. The Court of Appeals for the 
Second Circuit (121 Fed. 831, 58 C. C. A. 167), on a record less com- 
plète than that presented hère, concluded that Brown was mistaken 
in the year; that he first saw the split-phase motor in the "summer" 
or "summer or fall" of 1888. We find that Brown was not mistaken, 
for thèse reasons : He fixes the place at Tesla's laboratory, 89 Liberty 
Street, New York. Tesla gave up this laboratory and went to Pitts- 
burg in July, 1888, stayed a year, and when he returned to New York 
took quarters in a différent street ; and Brown relates the time to the 
early days of the polyphasé invention. As Tesla began filing applica- 
tions for split-phase improvements as early as May, 1888, for Brown 
to hâve seen for the first time the "Exhibit Motor" operated as a split- 
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phase motor at the Liberty street laboratory in any summer or fall, 
the year 1887 must be accepted. 

Nellis ran" a stationary eiigine at 89 Liberty street. Tesla rented 
power from bis employers. Nelbs sometimes stayed at night to fur- 
nish power for Tesla and was admitted to the laboratory. His tes- 
timony appeals to us as that of an uneducatcd, entirely disinterestea 
and honest witness. He says that he saw Tesla operate the "Exhibit 
Motor" with two wires, holding one in each hand and touching one and 
then the other to the motor, whereupon it would turn one way and 
then reverse. Of course the motor would not operate unless the cir- 
cuit was closed ; but neither Nellis's failnre to see accurately nor Jils 
mistakes in narrating what he saw should deprive his testimony of the 
effect that the exhibit was operated as a two-wire rotating-field motor. 
The time was in the fall or winter. The only fall or winter during 
which thèse things could bave occurred at 89 Libertv street was that 
of 1887. 

The absence of other physical exhibits is accounted for by a fire in 
Tesla's laboratory. By mère chance the "Exhibit ]\Iotor" was not de- 
stroyed. It was at the Patent Office at the time, for use in the inter- 
férence case between Ferarris and Tesla. 

Page, attorney for Tesla in securing patents, is convincing in his 
testimony that Tesla fnlly disclosed the split-phase inventions, includ- 
ing those of the patents in suit, in the early part of April, 1888. He 
fixes the time positively as being latcr tlian the (Jth and earlier than 
the 18th of that month. A canceled clieck fixes April 6th as the day he 
paid the final fées on the basic patents which were issued on May Ist. 
He is sure that Tesla had not then informed him of the split-phase 
methods and means, because, when told, he was greatly perturbed over 
the question of having the basic patents withheld from issue on the 
date already fixed u]îon. After consulting with his then partners in 
New York, he finally went to Washington to confer with an associate. 
This date is fixed by a hôtel charge as being the 37th. He is positive 
that the disclosure was more than a week earlier, because it was made 
in connection with Tesla's discussion with him of an application for a 
patent on an alternating current regulator, issued October 9, 1888. 
This application was filed April 24, 1888. A bill for services and 
disbursements shows that the drawings were paid for on the 81st, and 
that the written part of the application was completed on the 18th. 

This is not a case where witnesses, years afterwards, are brought 
in to antedate an alleged anticipation by the efl^orts of unaided memory. 
Certain time-marks are indisputably fixed. The only escape would 
be to discrédit the accounts of the occurrences themselves. Eurther- 
more, it is not as if the witnesses were now called for the first time. 
Tesla and Page particularly hâve had this question brought to their 
attention repeatedly, beginning with the Ferarris interférence, when 
the matters were fresh in mind. 

An incident in connection with tlie pnrchase of Tesla's motor in- 
ventions we deem corroborative. In 1887-88 Shallenberger, since 
deceased, was an electrical engineer and inventor in the employ of the 
Westinghouse Company. Independently he invented polyphasé and 
split-phase motors. When Tesla's polyphasé patents oi May Ist came 
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to his notice lie was grievously disappointed. On belialf of his Com- 
pany he went to New York in June to look into the advisability of 
buying the Tesla inventions. The piirchase, consummated on July Tth, 
included the polyphasé patents, the a])plication of May luth for induc- 
dve split-phase motors, and the inventions of the patents in suit, for 
which applications were to be filed later. If Shallenberger had not 
been convinced by his investigation that Tesla had anticipated him in 
every feature of both sorts of rotating-field motors, it seems to us in- 
credible that he should hâve failed to apply for patents and shoukl 
hâve advised the purchase of the Tesla inventions. 

There is no direct évidence to put into the opposite scale. Tvvo 
négative circumstances are counted on by appellant to prove that Tes- 
la's story is false. x\nthony was electrical engineer, expert, and in- 
ventor for the Mather Company of Manchester, Conn. He visited 
Tesla's laboratory in January or February, 1888. Tesla was at Man- 
chester in March with a view to interesting the Mather Company in 
the polyphasé motor. On neither occasion did Tesla disclose to An- 
thony that a rotating-field motor could be built that would operate 
ndien connected to a single-circuit line. Tesla says that he did not, 
because Brown had instructed him "not to give away any new ideas," 
and to confine his explanations to the polyphasé motors that were sub- 
mitted to Anthony to test. The other circumstance is that he did 
not make an earlier disclosure to his attorney. But if he disclosed 
when Page says he did, the alleged anticipations fail. Tesla gives 
two reasons. One is that, if he told Page of.the two-wire motor be- 
fore the patents for the four-wire motor were completed, Page might 
think the two-wire motor of so much greater importance that he would 
not bestow the care on the patents in hand that he otherwise would. 
The other is that he delayed in telling his attorney in the belief that 
the two-wire motor patents would detract from the commercial value 
of the four-wire motor patents. It is only imexplained silences that 
support the argument that because Tesla did not tell he had not 
then produced the split-phase motors. And the argument is based 
on an inconckisive inference, for accomplishment and silence may co- 
exist. We regard the explanations as probable. If improbable,' the 
resulting inconclusive inference does not assail the credibility of 
Brown, Nellis, and Page. On the whole record we hâve no doubt 
that Tesla antedated Ferarris and Shallenberger. 

The prior art, therefore, is limited to Tesla's polyphasé invention 
and to Overbeck's démonstration. The polyphasé invention, "consid- 
ered in its essence, was the production of a continuoùsly rotating or 
whirling field of magnetic forces for power purposes by generating 
two or more displaced or differing phases of the alternating current, 
transmitting such phases, with their independence preserved, to the 
motor, and utilizing the displaced phases as such in the motor." West- 
inghouse Co. v. Granité Co., 103 Fed. (C. C.) 951 ; Id., 110 Fed. 753, 
49 C. C. A. 151. Overbeck had proven as a fact in the science of elec- 
tricity that two alternating currents of differing phases could be ob- 
tained not only from two out-of-step sources of génération, but aiso 
by splitting a single current and inserting means of retardation in one 
of the branches. The argument is that no invention was recjuired to 
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uncouple the motor of the May Ist patents from the four wires of 
the two-phase generator and then to couple up the same motor to the 
four wires that had been spHt from the single phase generator. By 
referring to the illustrations taken from appellant's brief it will be 
seen that the assumption is made that the methods and means of the 
patents in suit resulted from the substitution above the line X, X, of 
the rotating-field motor of the patents of May Ist for Overbeck's 
current-testing instrument. And the assumption is attempted to be 
justified by italicizing the words from the spécification, "I hâve, how- 
ever, discovered another method of operating thèse motors, which dis- 
penses with one of the line circuits and enables me to nm the motors 
by means of alternating currents from a single original source." 

If the assumption were accepted, we should not be ready to deny 
invention. Patents are granted for advances in the useful arts, not 
for incréments of knowledge: On the basis of the assumption, this 
case would not stand as a transference of useful means within an art, 
or from art to art; it would be art's first application of an empirical 
teaching of science. Whether the accomplishments of the patents in 
suit would hâve been developed under the hands of an ordinary work- 
man skilled in the electric motor art, or whether they would bave lain 
unknown unless first visualized in the imao:ination of an inventor, are 
questions concerning which the experts differ antipodally. If we had 
doubts as to which experts voice the saner view, the sticcess and value 
of thèse improvements should face us towards invention. 

But when the spécifications, drawings, and claims are taken together 
and- examined in connection with the actual conditions relating to the 
practical question of transmitting power by electricity, we think the 
assumption is entirely unwarranted. Before the improvements of the 
patents in suit were made a power company could build a dam, put in 
turbines to run dynamos, and erect line wires to carry the current to 
consumers. By commutators at the power plant the alternating could 
be converted into a one-way current, which would run direct-current 
motors. Their power and the radius within which they could be used 
were quite limited. The synchronous alternating current motors 
would not start on application of the current, and would not continue 
if their loads threw them out of synchronism with the generator. 
When Tesla devised the polyphasé motor, meaning thereby the rota*^ing- 
field motor whose motor circuits are of the same electrical character 
and value, it will be remembered that Brown's objection in substance 
was that factory owners could not be expected to buy such motors un- 
less and until power companies should reorganize their existing plants 
and put up additional sets of line wires. Though a power plant and 
line wires and a motor in a customer's factory, when connected, may 
be viewed as a unit electrically, practically they are separate. The 
practical, the commercial problem that Tesla solved was to put on the 
market a rotating-field motor that consumers of electricity could pur- 
chase and attach to the single alternating current wires of a power 
plant. The polyphasé and the split-phase are both rotating-field mo- 
tors. In that sensé, and in that sensé only, is the italicized sentence 
frôm the spécification, when read with ail the context, to be taken; 
for the polyphasé and the split-phase motors difi:er from each other 
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radically. While the motor circuits of the polyphasé must be of the 
same electrical character and value, the motor circuitg of the split- 
phase mnst not be of the same electrical character and value. Take 
the split-phase motor of Fig. 6. To produce it a polyphasé motor 
would hâve to be reconstructed by making one of the motor circuits 
of finer wire than the other. The same is true when copper is xised 
for one motor circuit and German silver for the other. On examina- 
tion it is found that every form of split-phase motor illustrated, de- 
scribed, and claimed in the patents in suit difïers in the same way from 
the polyphasé motor. Couple the two motor circuits of a split-phase 
motor to the line circuits from a two-phase generator, and, assuming 
the différences of phase in the motor circuits and in the line circuits 
to be the same, the split-phase motor will not work; the polyphasé 
Works in that connection, and in no other. 

Finally, want of invention is urged from the fact that at about the 
same time Ferarris, Shallenberger, Anthony, and Jackson produced 
the same results in the same way. The argument involves the level- 
ing of Tesla to a mechanic skilled in the electric motor art by assum- 
ing that the gentlemen named are of the mechanic rank. That Ferar- 
ris and compétent patent authorities did not deem the assumption 
true as to him is proved by Ferarriss applying for and taking out 
patents in European countries, and by his interférences with Tesla's 
applications. Shallenberger obtained a patent on an electric-meter 
mechanism involving the split-phase principle. Apparently he thought 
this was ail that was left open to him out of his independent inven- 
tions of the polyphasé and split-phase motors. The tentative sug- 
gestion in the letter of Jackson, a university professor of physics, may 
be dismissed as a rebound from the disclosure in Antliony's letter to 
him. Anthony's letter, March 11, 1888, is accepted as showing that 
he then comprehended, if he had not then practiced, the principles 
of the split-phase motors. His previous examination and study of 
Tesla's polyphasé motor induced, we believe, the train of thought and 
experiments which he now says did not involve invention. His let- 
ter, however, leads us to conclude that he was of a différent opinion 
at the time, and that he would hâve applied for patents on split-phase 
motors had he not been restrained by a sensé of professional honor. 
The contemporaneous opinions of thèse highly trained men we value 
as corroboration. We think they were right in ranking themselves 
inventors. And it is not unprecedcnted that the spirit of a particular 
period should bring forth within the same lines a galaxy of geniuses. 

Our judgment on this record is that, to thèse unanticipated methods 
and means of producing a new and useful practical resuit, we cannot 
deny the quality of invention. 

Was Tesla prevented from receiving and the government from 
granting the monopolies of the patents in suit by reason of the prior 
issuance of patent No. 401,520? The applications for the patents in 
suit were pending when the application for patent No. 401,520 was 
filed. The statute requires the applicant to point out clearly and to 
claim distinctly the new thing of which he is asking a monopoly. 
Thèse considérations must be borne in mind in examining the appli- 
cation which became patent No. 401,530. The spécification and claims 
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of this patent, as set forth in the statement, sliow that S3'nclironous 
motors, polyphasé motors, and split-phase motors were recognized as 
being then old in the art. Each form was therefore open to the use 
of the public so far as patent No. 401,520 was concerned. If some one 
was otherwise empowered to shut off the free use of synchronous 
motors or of polyphasé motors or of split-phase motors, that was anoth- 
er matter. What was distinctly pointed out and claimed as new was 
a method of operating synchronous motors. One trouble with tliem 
had been that they were not self-starting. Tesla said: Take a syn- 
chronous motor; apply to it, for starting purposes, the rotating-field 
of either a polyphasé or a split-phase motor; when synchronism is at- 
tained, eut out the rotating-field, and there is the synchronous motor in 
full opération. 

Counsel argue that, particularly in view of claim 5 and Fig. 7 of 
patent in suit No. 511,560 and of the parts of the spécification relating 
to such claim and figure, no invention was required to discover the 
method of patent No. 401,530, and therefore the invention that was 
covered by No. 401,520 was the invention now claimed under the 
patents in suit. 

The variableness in the dephasing devices, described in No. 511,560, 
is for the purpose of regulating and reversing a split-phase motor. 
Différences of phase must be maintained if the split-phase motor is to 
operate. Motors, to be synchronous motors, must be supplied with 
single-phase current. Claim 5 and Fig. 7 hâve no "switch mechanism, 
by means of which the (full and unimpeded) line-cùrrent may be car- 
ried directly through the motor coils or indirectly through paths by 
which its phases are modified," as is required in No. 401,520. But 
even if the mechanical combination necessary to the method of No. 
401,520 were described in No. 511,560, invention may hâve been in- 
volved in prescribing the method of use claimed in No. 401,580. As 
the Suprême Court said in Carnegie Co. v. Cambria Co., 185 U. S. 
403, 22 Sup. Ct. 698, 46 L. Ed. 968: 

"If the mère fact that a prior device misht be macle effective for the carry- 
mg on of a particiilar process were suffleieiit to aiiticipate sneh process, the 
absurd resuit would foUow that, if the process consisted merely of manipu- 
lation, it would be anticipated. by the mère possession of a pair of hands." 

So, looking only collaterally at the question of inventiveness in the 
method of No. 401,520, we are not prepared to reject the presumption 
which is carried by the grant. 

But if the premise that no invention was displayed in the method 
of No. 401,520 were true, the conclusion would not necessarily follow 
that some other invention was covered by that patent, and that such 
other invention was the invention described and claimed in the patents 
in suit. Prom what bas already been said, our conclusion may be 
gathered that No. 401,520, whether good or bad, does not touch the 
patents in suit. 

"Every patent granted for an invention which has been patented in 
a foreiarn country" shall expire at the same time with the foreign pat- 
ent. The invention which was patented in British patent No. 6,527 
of 1889, being the invention patented in No. 401,520, was not the in- 
vention for which the patents in suit were granted. 

The decree is affirmed. 
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INTERNATIONAL TIME KECORDING CO. v. W. H. BUNDY RECOKD- 

ING CO. 

(Circuit Court, N. T>. New York. April 17, 1007.) 

Patents— Infbingement—Woekmen's Time Recobdek. 

Tl)e Cooper patent, No. ,528,223, for a worlîmen's time recorder, was not 
antipi-\nted, and is valid as to elaims 1, 4, 5, 7, and 10. Claims 5, 7, and 
10 iU'o limited to a construction in which tiie abutment which limits tlie 
movenient of the card is intermittingly actuated by tlie time meclianism, 
and are not infringed by a device in whicli ttie abutment is moved by tlie 
hand of the operator. Claini 4 contains no sucli limitation, and any inter- 
mittingly operated mechanism is within its terms. In claim 1 a card 
guide or receiver adjustiible relatively to the stanip is made by the lan- 
guage of the claim an essentinl élément, and it is not infringed by a con- 
struction in wliieh such receiver is stationary and the stamp and its 
actuating mechanism are movable. 

In Equity. Suit for alleged infrin^ement of claims 1, 4, 5, 7, and 10 
of United States letters patent No. ';T28,233, dated October 30, 1894, 
to Daniel M. Cooper for workman's time recorder. 

Kerr, Page & Cooper and Thomas B. Kerr (Drury W. Cooper, 
of couns"l), for complainant. 

Arthur É. Parsons and William A. Redding, for défendant. 

RAY, District Judge. This patent in suit, No. 528,223, to Daniel 
M. Cooper, dated October 30, 18!.)4, for workman's time recorder, 
application filed May 14, 1894, as to claims 2, 3, 4, 5, 7, 8, and 10, 
has recently been before this court and the Circuit Court of Appeals, 
Second Circuit, on appeal from the decree of the Circuit Court (In- 
ternational Time Recording Co. v. Dey et al., 142 Fed. 736, 74 C. 
C. A. 68), and the validity of such claims was there involved and 
sustained. In this case claims 1, not before involved, and 4, 5, 7, 
and 10, are in issue and infringement of each claim is alleged. As the 
infringement alleged hère is not the same as involved in the prior 
suit the claims in issue will be given in full. They are as follows : 

"(1) In a time recorder, the combination with a time stamp, of a card guide 
or receiver adjustable relatively to the stamp in one direction, an actuating 
device for causing the stamp to mark a card in the receiver, an abutment for 
limiting the movenient of a card relatively to the stamp, said abutment being 
independent of the stamp actuating device, and adjustable in a direction at an 
angle to the before-described movement of the guide, whereby the card may re- 
çoive two or more marks in the same or différent planes, substautially as de- 
scribed." 

"(4) In a time recorder, the combination with a time stamp and operatlng 
devices therefor, of a card guide or receiver, an abutment limiting the move- 
ment of the card relative to the time stamp, and intermittingly operated mech- 
anism for actuating the abutment, substautially as described. 

"(5) In a time recorder, the combination with a time stamp, and operatlng 
devices therefor, of a card guide or receiver, an abutment limiting the move- 
ment of the card relative to the time stamp, and intermittingly operated mech- 
anism eontrolled by a time movenient for actuating said abutment, substau- 
tially as described." 

"(7) In a time recorder, the combination with the time stamp embodying 
marking wheels, and a time movement, of a card guide or receiver, an abutment 
limiting the movement of the card relative to the marking wheels, actuating 
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/nechanism for movliig the abtitmeiit and controlled from the time movement 
of the stamp, substantially as clescribed." 

"(10) The eombination with the time stamp embodying markiug wheels, and 
a time movement operating theni, of the eard re<>eiver open at front and rear, 
and movable relatively to tlie marlcing wlieels, the movable abutment at the 
bottom of said receiver, actuating déviées for nioving said abutment inter- 
raittingly toward the niarliing wheels, a time mechanism for controlling it, a 
movable hammer cooperating with the marlcing wheels, and operating déviées 
therefor, substantially as described." 

The défendant insists that it has produced évidence in this case 
which should secure (1) a reversai of tlie holding of the Circuit Court 
of Appeals that claims 4, 5, 7, and 10 are valid in view of tlie prior art ; 
or (2) a material modification of the holding as to the breadth and 
scope of the invention disclosed in claims 4, 5, 7, and 10. I do not 
think the new évidence sufficient to justify a holding that the claims in 
issue, or either of them, are invalid in v'ew of the pr'or art. Such évi- 
dence, to some extent, does limit the broader interprétation the claims 
would otherwise be entitled to. The fact remains, however, that 
Cooper made a notable advance, as an improver, over the prior art. 
A référence to the opinion of the learned Circuit Court of Appeals, de- 
livered by Coxe, C. J., will show wherein that advance resided. 

The contention hère arises, in the main, over the construction of the 
words "and intermittingly operated mechanism for actuating the abut- 
ment," in claim 4, "and intermittingly operated mechanism controlled by 
a time movement for actuating said abutment," in c'aim 5, "actuating 
mechanism for moving the abutment and controlled from the time 
movement of the stamp," in claim 7, and "actu ting devices for mov- 
ing said abutment intermittingly toward the marking wheels, a time 
mechanism for controlling it," in claim 10. The défendant insists 
that the words quoted in each claim require and demand the présence 
of mechanism automatically operated by the clock by which the abut- 
ment is actuated and moved intermittingly. Défendant insists that in 
its device this is done by the hand of the operator, and therefore it 
does not infringe. In discussing this patent and the daims then in 
dispute including those now in suit, except claim 1, not there involved, 
the learned Circuit Court of Appeals, after reciting the defects to be 
remedied and which were largely remedied by the Cooper invention, 
as that court held, said : 

"Thèse were some of the defects which Cooper undertooli to remedy and 
which he succeeded in reme<lying to a very considérable extent. His plan is 
to provide each worlcman with a card bearing his name and number, so ar- 
ranged that the exact time of his going in and coming ont of the factory wiil 
l)e printed each day. In order to accomplish this resuit, Cooixir provides a 
t'Ioelc mechanism and a time stamp embodying suitable printing mechanism 
combined with a card receiver which brings the card into such a position that 
the typeprinting wheels will inevitably print the correct time in the proper 
spaces upon the card. At the bottom of the receiver is a movable abutment 
on which the card rests when dropped in by the worlîman. This abutment 
Israised intermittently the distance between the centers of two of the hori- 
zontal spaces on the card, 'thereby decreasing the depth of the card receiver, 
every twelve hours, or half day, until Saturday night, and then, ou Sunday 
morning, leaving it of maximum depth so that the card may be iuserted nearly 
its full length, in position to print on the top Une.' This is aecomplished by 
an ingeniouK coml>ination between the cioek mechanism, the printing mech- 
anism, and the receiver; the uovel élément being the adjustable eard receiver 



INTERNATIONAL TIME KECOfiDING CO. V. W. H. BUNDT K. CO, 719 

and the means employed by which it is brought Into correct relations with the 
other mechanisins so as to protluce a simple, accurate, and reliable time re- 
corder." 

That court then particularly discussed the claims in issue there, and 
as to claim 2, not in issue hère, said : 

"The flrst claim involved [No. 2] is for the combination, in a tinie reeorder, 
of a card guide or reeeiver, adjustable relatively to the stamp in one dii-Gction, 
and a movable abutment or stop for engaging a card automatically movable 
relatively to the stamp in another direction, with a time stamp and operating 
devices therefor. In other words, it is for a combination, in a time recorder, 
containing the following éléments: First. A time stamp. Second. Operating 
devices therefor. Third. A card reeeiver adjustable relatively to the stamp in 
one direction. Fourth. A movable abutment or stop for engaging a card auto- 
matically movable relatively of the stamp in another direction." 

That claim reads : 

"(2) In a time recorder, the combination with a time stamp and operating 
devices therefor, of a card guide or reeeiver adjustable relatively to the stamp 
In one direction and a movable abutment or stop for engaging a card automat- 
ically movable relatively of the stamp In another direction, substantially as 
described." 

As to claim 3, not in issue hère, that court said : 

''Claim No. 3 is limited to an abutment actuated intermittingly by the time 
mechanism," 

Claim 3 reads: 

"(3) In a time reeorder, the combination with a time stamp and operating 
devices therefor, of a card guide or reeeiver, an abutment limiting the move- 
ment oï the card relative to the time stamp and time mechanism actuating 
said abutment intermittingly, substantially as described." 

As to claim 4, which is in issue hère, that court said : 

"Claim No. 4 is the same as No. 3, except that by the omission of the word 
'time,' before the word 'mechanism,' any intermittingly opcrated mechanism is 
within its ternis." 

Claim 4 reads : 

"(4) In a time recorder, the combination with a time stamp and operating de- 
vices therefor, of a card guide or reeeiver, an abutment limiting the movement 
of the card relative to the time stamp, and intermittingly operated mechanism 
for actuating the abutment, substantially as described." 

It will be noted that in claim 2 the words are "and a movable abut- 
ment or stop for engaging a card automatically movable relatively of 
the stamp in another direction," and, in claim 3, "an abutment limit- 
ing the movement of the card relative to the time stamp and time 
mechanism actuating said abutment intermittingly." It is admitted 
that défendant does not infringe claims 2 and 3, as the abutment is 
not "automatically movable" or actuated by "time mechanism." The 
Circuit Court of Appeals says that claim 4 covers "any intermittingly 
operated mechanism" for actuating or moving the abutment. This 
word "any" clearly includes mechanism operated manually, or by the 
hand of the operator or workman, provided it be "intermittingly 
operated." But claim 5 returns to an actuation or movement of the 
abutment by "intermittingly operated mechanism controUed by a time 
movement," and does not include mechanism controlled by the hand 
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of the operator. Hence défendant does not infringe claim 5 of the 
patent in suit. As claim 7 lias as an essential élément "actuating 
mechanism for moving the abutment," which is and must be "con- 
trolled from the time movement of the stamp," and defendant's is not 
thus controlled, there is no infringement of claim 7. The patent says: 

"Where the tenn 'time stamp' is used in the daims it is to he understood, in 
the absence of turthor limitations, to mean the hour and minute markin;jc 
wheels, and devioes l'or marking an impression or imprint npon a card or slip 
placed betvveen them." 

The "time movement of the stamp" is the clock, and I think claim 
7 necessarily excludes, or, does not include, mechanism for moving 
the abutment controlled by the hand of the operator. In claim 10 
an essential élément is "a time mechanism for controlling it," the 
abutment, or "the actuating devices for moving the abutment inter- 
mittingly towards the marking wheels." As this is wanting in de- 
fendant's time recorder, and the work is doue by the hand of the 
operator, there is no infringement. Défendant has not merely dis- 
connected the means for eau; ing the movement and actuation of 
the abutment from the "time movement" and "time mechanism," 
etc., so as to make the différence in his device from the time rCcorder 
of complainant colorable merely, but the différences are in essential 
and substantial matters. As to infringement of claim 4, defend- 
ant's counsel, after quoting the language of Judge Coxe, "Claim No. 
4 is the same as No. 3, except that by the omission of the word 
'time' before the word 'mechanism' any intermittingly operated mech- 
anism is within its terms," says: 

"I^ut this does not mean that the 'intermittin.ely operated mechanism' of 
claim 4 is not a mechanism operated substantially the same as that of the 
patent in suit, at regular intervais of time, and also operated automatically." 

But the Circuit Court of Appeals did not say that the movement or 
actuation of the abutment in claim 4 must be by intermittingly operated 
mechanism moving or acting automatically. I can discover no dif- 
férence, except. in the mère wording, between claims 3 and 4, aside 
from the fact that in claim 3 the abutment is actuated — that is, moved, 
by a "time mechan'sm" — while in claim 4 it is actuated or moved by 
a mechanism other than a time mechanism. A mechanism operated by 
the hand of the operator and at his will is not a time mechanism. I 
think the Cooper patent contemplâtes two distinct movements caused 
by the clock, which is the motor of that device, viz., one operating 
the time-printing wheels and the other operating the abutment. Both 
are automatic, unless it be in claim 4, where the "time mechanism" 
is not included for moving the abutment, but it must be moved "in- 
termittingly" ; and, if this intermitt'ng movement must be given and 
controlled liy the clock motor and défendant causes it to be given by the 
hand of the operator, then there is no infringement of claim 4. But 
I do not so understand defendant's device and mechanism. I think 
that, in part, the "intermittingly operated mechanism for actuating the 
abutment" is operated by the clock which aids to give it its inter- 
mittent movement while it is not controlled by a "time mechanism." 
There is a différence between "intermittingly operated mechanism 
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for actuating the abutment" and "intermittingly operated timc mech- 
anism for actuating the abutment." Défendant uses the first, but 
net the second. In claims 5, 7, and 10 the Cooper patent deinands that 
the "intermittingî}' operated mechanism" be "controUed- by a time 
movement for actuating said abutment," or "actuating mechanism for 
moving the abutment," and which must be "controlicd from the time 
movement of the stamp" or '"a time mechanism coritroUing" the 
abutment. Tire mechanism for actuating the abutment may be au- 
tomatically moved so far as to give it the intermittent mov ment or 
motion in part, and still tire abutment may not be contrrjled by a time 
movement or time mechanism, bnt by the hand and th ; will of the 
operator. In defendant's time recorder the abutment is brought into 
position for printing the time on the card by mechanism operated 
by the hand of the operator, and not by a time mech\ni.sm. It is 
dropped back to its original position for startirg work at the very 
bottom of the receiver by the hand of the operator, but the lever moved 
by the operator to move the abutm::nt into positir.n and to drop it 
back to the very bottom of the receiver is connected w'th and at times 
moved by the clock. As the claims in issue hère plainly mark the 
distinction and make it essential, and as défendant controls the abut- 
ment by the hand of the operator, and not by a time movement or 
mechanism, except as to c'aim 4, which docs not demand the "time 
mechanism" for actuating or controlling the abutment, there is no 
infringement. 

Heretofore I bave excluded from considération claim 1 of the 
patent in suit, which was not in issue or cons'dered by the Circuit Court 
of Appeals in the former suit. That cl^im bas the follovving éléments 
in combination: (1) A time stamp, wdiich is defined in the spécifica- 
tions and is old in the art; (2) a card guide or rcciver, adjustable 
relatively to the stamp in one direction, also old; (3) an actuating 
device for causing the stamp to mark a card in the receiver, also old ; 
(4) an abutment for limiting the movement of a card relatively to the, 
stamp, old — (a) said abutment being independent of the stamp actuat- 
ing device, also old, and (b) adjustable in a direction at an angle to 
the above-described movement of the guide, whereby (c) the card 
may receive two or more marks in the same or différent planes. It 
is contended by the complainant that this claim is valid and infringed 
by any device which causes a movement of the abutment by any means 
whatever in any direction whatever at an angle to the direction of 
the movement of the card guide or receiver. I think I am compelled 
by the décision of the Circuit Court of Appeals to hold this claim 
valid. It is, of course, limited to the combination of éléments de- 
scribed. The same combination of the same éléments — combined. 
of course, in the same way to produce the same resuit — is an in- 
fringement. The défendant does not move its card guide or receiver 
at ail, it being stationary, but moves the time stamp and mechanism 
laterally, so as to bring the printing wheels, etc., to the desired column 
on the card by moving or pressing the handle or lever, with which 
he does the printing by a dovvnward pressure thereof to the right or to 
the left as he desires to move the time stamp to the right or to the 
left. Defendant's card guide or receiver is in no scnse adjustable 
152 F.— 40 
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relatively to the stamp. It has no movement in aiiy direction. But 
the time stamp, etc., is adjustable with référence to or relatively to the 
card guide or receiver. The Cooper patent, on the other hand, has 
a card guide or receiver adjustable relatively to the stamp in one 
direction; that is, we move the card receiver by means of an inde- 
pendent lever or handle laterally from right to left at will, thus bring- 
ing any desired column of the card in front of the time stamp for the 
printing. There is no patentable novelty in this movement or in 
the mechanism or means for producing it. Nor is there any patentable 
novelty in defendant's movement or means for producing it. Any 
skilled mechanic would hâve made the desired arrangement and pro- 
duced the necessary mechanism in either case. To bring the two parts 
"by hand" into juxtaposition for printing the time on the card at any 
desired point was a simple matter; but the élément is in the combina- 
tion of claim 1, and it is made an essential élément. Given a com- 
bination without it, and it is no longer the combination of claim 1 
of the patent in suit. 

iHas Cooper, a mère improver, limited himself to "a card guide or 
receiver adjustable rehtively to the stamp in one direction," in a com- 
bination with an actuating device for caus'ng the stamp to mark a card 
in the receiver and "an abutment for limiting the movement of a card 
relatively to the stamp," and which abutment is independent of the 
stamp-actuating device and "adjustable in a direction at an angle to 
the before-described movement of the guide" or card receiver? The 
movement of the card receiver itseif is twice emphasized. Evidently 
the inventer, Cooper, had no conception of a movement of the time 
stamp, etc., into pro^ier juxtaposit'on with a stationary c?ird receiver, 
and consequently with the card contained therein. Is the one move- 
ment and the means for producing it the fair and well-known équiva- 
lent of the other, and is coraplainant entitled to the benefit of the 
doctrine of équivalents ? I think there can be no question that the one 
is the équivalent of the other in purpose and resuit. But the language 
of the claim is so emphatic, so précise, and definite, and the idea of 
a movable abutment so repeated, that we are almost compelled to the 
conclusion that the patentée has knowingly and designedly limited his 
claim to such a movement and mechanism for producing it. If this 
élément itself imported into or embodied in the claim patentable novelty, 
was not old and simple, a well-known movement and mechanism, one 
suggested to any mechanic skilled in the art, and not emphasized and 
repeated in the language quoted, I should be disposed to hold that the 
complainant is entitled to the doctrine of équivalents. As it is, I do 
not think it is. The spécifications, while not limiting the patentée as 
to mechanism for producing the movement of the guide, or receiver, 
do not suggest or imply any movement or mechanism for a movement 
other than that of the receiver, a movable card guide or receiver, one 
adjustable relatively to the stamp in one direction. A mechanism for 
moving and adjusting the time stamp and mechanism connected there- 
with relatively to some fixed object, as the card receiver, is quite dif- 
férent from a mechanism for moving and adjusting the simple card 
receiver itself relatively to the time stamp. It is well settled that an 
inventer, a mère improver, may so Hmit himself by the language of 
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his daims as to lose the benefit of a broad construction or interpréta- 
tion of his claim, and se limit himself to a very narrow range of équiva- 
lents, and, as the Suprême Court of tlie United States has said in the 
récent case of Computing Scale Company of America v. Automatic 
Scale Company (decided February 25, 1907), 27 Sup. Ct. 307, 51 

L,. Ed. , practically to the means shown by the inventer. See, also, 

Cimiotti Unhairing Co. v. American Refining Co., 198 U. S. 399, 406, 
407, 25 Sup. Ct. 697, 49 L. Ed. 1100, and cases there cited. The 
syllabus of that case is as follows: 

"A greater degree of liberality and a wider range of équivalents are permit- 
ted wliere the patent is of a pioneer character than •wix^n tlie invention is sim- 
ply an improvement, altliough tlie last and successful step, lu the art thereto- 
tore partially developed by other inventors in the same field. 

"The patent involved in this case, for the unhairing of seal and other sklns, 
while entitled to protection as a valuable Invention, cauuot be sald to be a 
pioneer patent. 

"In makiiig his claim the inventer is at liberty to choose his own form of ex- 
pression, and, while the courts may construe the same in view of the spécifica- 
tions and the state of the art, it may not add to or detract from the claim. 

"As the inventor is required to enumerate the éléments of his claim, no one 
is the Infringer of a combination claim unless he uses al! the éléments thereof. 

"Where the patent does not embody a primary invention, but only an im- 
provement on the prior art. the charge of infringcment Is not sustained If de- 
fendant's machines can be dififerentiated." 

It is conceded by complainant's counsel, as indeed, the évidence 
shows, that defendant's alleged infringing device is in some respects 
an improvement upon complainant's, and clearly it is difïerentiated. 
Complainant claims infringcment of claim 1 of the patent in suit by 
defendant's exhibit, defendant's Time Recorder No. 2, only. I do 
not think the defendant's fixed card receiver and laterally movable time 
wheels and mechanism for doing the work a mère reversai of the fixed 
time stamp and laterally-movable card receiver of claim 1 of the patent 
in suit. By a référence to the prior art, Martin and MacCoy British 
patents, Parkes British patent, and the Dey patents, it will be seen that 
défendant has donc only what the prior art, aside from the patent in 
suit, warranted and justified him in doing in his combination. That 
prior art was open to the world so far as complainant is concerned 
and as défendant has utilized it, and not complainant's combination, it 
does not infringe. 

I find infringement of claim 4 of the patent in suit only, but not by 
defendant's weekly time recorder No. 2. Tliere wili be a decree ac- 
cordingly. 



DAVIS et al. v. GARRETT. 

(Circuit Com-t, D. New Jersey. April 9, 1907.) 

PATENrs— Suit in Equitt to Obtain Patent— Procédure on Default. 

In a suit in a Circuit Court under Rev. St. § 4915 [U. S. Comp. St. 
1901, p. 33921, to obtain a patent, application for which has beeu refused 
by the Patent Office and the appellate tribunal, the conii)lainant is not 
entitled to a decree adjudging his right to a patent as a niatter of courte 
on default by the défendant, but must establish such right, including the 
pateiitability of his alleged invention by proofs, and where the défendant 
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bas entered an appearanoo, althovigh in default for want of pleading, he 
is eutitled to notice before final decree is entered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 166.] 

In Equity. On application for final decree. 
Melville Church, for complainants. 

LANNING, District Judge. The bill of complaint in thi? cause is 
filed under the provisions of section 4915 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 3393]. The défendant lias entered appearance, 
but bas not answered the bill. On December 26, 1906, an order that 
the bill be taken pro confesso was entered under the provisions of equity 
rule No. 18. Application is now made by the complainants for a final 
decree. Section 4915 is as follows: 

"Whenever a patent on application is refused, either by the Commissioner 
of Patents or by the Suprême Court of the District of Colunibia upon appeal 
from the Commissioner, the applicant may hâve remedy by bill in equity ; and 
the court having cognizance thereof, on notice to adverse parties and other 
due proeeedings had, may adjudge that such applicant is entitled, according to 
law, to reçoive a patent for his invention, as specified in his claim, or for 
any part thereof, as the facts in the case may appear. And such adjudication, 
if it be in favor of the right of the applicant, shall authorize the Commis- 
sioner to issue such patent on the applicant filing in the Patent Oflice a copy 
of the adjudication, and otherwise complying witli the recjuirements of law. 
In ail cases, where there is no opposing party, a copy of the bill shall be served 
on the Commissioner ; and ail the expense of the proceeding shall be paicj by 
the applicant, whether the final décision is in his favor or not." 

The question now presented for considération relates to the practice 
that should be observed where no answer bas been filed to such a 
bill. The court is asked, as the designated agent of the government, 
to grant to the complainants a monopoly of an invention by authorizing 
the Commissioner of Patents to issue a patent for the invention de- 
scribed in the bill of complaint. The case is therefore not like an 
ordinary suit in equity between private parties. The government it- 
self has an interest in the suit, and it is the duty of the court to pass 
upon the merits of the application, and not to give to the complainants, 
as a mère matter of course, the decree for which they pray. That this 
is so seems clear from the reasoning of the Suprême Court in the case 
of Hill V. Wooster, 133 _U. S. 694, 10 Sup. Ct. 328, 33 L. Ed. 502. In 
that case issue was joined, voluminous proofs were taken, and the 
complainant received a decree in his favor adjudging that he was en- 
titled to receive a patent for the invention described in his application, 
notvi'ithstanding the contrary conclusions reached in interférence pro- 
eeedings before the examiner of interférences, the examiners in chief, 
and the Commissioner of Patents. It seems that the only question 
considered by the Circuit Court related to priority of invention as be- 
tween the parties to the interférence proeeedings, but the Suprême 
Court said : 

"ïhe provision of section 4915 is that the Circuit Court may adjudge that the 
applicant 'is entitled, according to law, to receive a patent for his invention, as 
specifled in his daim, or for any part thereof, as the facts in the case may 
ajipear,' and that, if the adjudication is in favor of the right of the applicant, 
it shall authorize the Commissioner to issue the patent. It necessarily fol- 
lows that no adjudication can be made in favor of the applicant unless the al- 
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leged iiiTention for whinh a patent is souglit is a patentable invention. The 
litigation between the parties on tbis bill caiinot be concluded by solely deter- 
uiining an issue as to wliich ot tbem in fact tirst made a cabinet ereamery. 
A détermination of tbat issue alone in favor of the applicant, carrying witb 
it, as it does, autbority to the Commissioner to issue a patent to him for the 
claims in interférence, would necessarily glve the sanction of the court to the 
patentability ot the Invention involved. The parties to the présent suit appear 
to bave been willing to ignore the question as to patentability in the présent 
case, and to hâve litigated merely the question of priority of invention, on the 
assumption that tlie invention was patentable. But ueitber the circuit court 
nor this court can overlook the question of patentability." 

The court then examinée! the claims set forth in the complainant's 
bill and adjudged that the decree of the Circuit Court should be re- 
versed on the ground that there was no patentable invention in what the 
complainant had set up in his bill. Gandy v. Marble, 122 U. S. 432, 
7 Sup. Ct. 1290, 30 Lv. Ed. 1223, is also'a case in vvhich a bill was 
filed under section 4915. The défendants were the Secretary of the 
Interior and the Commissioner of Patents. Neither of the défendants 
appeared. Their default was entered, and full proofs, including a copy 
of the proceedings in the Patent Office, were thereafter taken. This 
seems to indicate the correct practice, for, as was said in that case, 
although "the proceeding by bill in equity, under section 4915, on the 
refusai to grant an application for a patent, intends a suit according to 
the ordinary course of equity practice and procédure, and is not a 
technical appeal from the Patent Office, nor confined to the case as made 
in the record of that office, but is prepared and heard upon ail com- 
pétent évidence adduced and upon the whole merits, yet the pro- 
ceeding is, in fact, and necessarily, a part of the application for the 
patent." And in Morgan v. Daniels, 153 U. S. 124, 14 Sup. Ct. 772, 
38 L. Ed. 657, in a proceeding brought under section 4915, it was 
further said: 

"But this is sometbing more than a mcre appeal. It is an application to 
the court to set aside the action of one of the executive departments of the 
government. The one charged with the administration of the patent System had 
flnished Its investigations and made its détermination with respect to the ques- 
tion of priority of invention. That détermination gave to the défendant the 
exclusive rights of a patentée. A new proceeding is instituted in tbe court.s — 
a proceeding to set aside the conclusions reached by the adnnnistrative de- 
partment, and to glve to tbe plaintifC the rights there awarded to tbe défend- 
ant. It is something in the nature of a suit to set aside a .ludgment, and as 
such is not to be sustained by a mère prépondérance of évidence. Butler v. 
Shaw (G. C.) 21 Fed. 321, 327. It is a controversy between two individuals over 
a question of fact whicb bas once been settled by a spécial tribunal, intrusted 
with full power in the premlses. As such it might be well argued, were it not 
for tbe terms of this statute, that tbe décision of tbe Patent Office was a 
fmality upon every raatter of fact. • * * Upon principle and authority, 
therefore, it must be laid down as a rule that, where the question decided in 
the Patent Office is one between contesting parties as to priority of invention, 
the décision there made must be accepted as controlling upon that question 
of fact In any subséquent suit betwe(«i the same parties, unless the eontrary is 
established by testimony which in character and amount carries thorough con- 
viction." 

Thèse authorities make it clear, I think, that before granting a final 
decree I should hâve before me a copy of the proceedings in the inter- 
férence cases, with any other compétent évidence the complainants may 
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wish to offer. And after the proofs shall hâve been taken and the 
complainants are ready to apply for a final decree the défendant, since 
he has entered appearance, wi!l be entitled to nofce fof the reason that 
he is entitled to be heard concerning the form of the decree. Southern 
Pacific R. Co. V. Temple (C. C.) 59 Ked. 17. 
An order will be made referring the cause to a master to take proofs. 



CILLEY V. UNITED SHOE MACH. 00. 

(Circuit Court, D. Massachusetts. February 13, 1007.) 

No. 27. 

Mo SOPOLIES— Action fob Damages Undeb Anti-Tsust Law— Pleadtng. 

In an action uiider section 7, Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 
209 ID. S. Comp. St. 1901, p. .3202], to recover damages tor injurj' alleged 
to hâve been caused to plaintiff by reason of coutracts made by défendant 
in restralnt of trade or commerce among the several states or with foreign 
nations, and an attempt by défendant to mouopolize such trade or com- 
merce, or a part thereof, in violation of said act, It is not sufHcient to 
frame the déclaration in the language of the statute, but the nature and 
substance of the contracts relied upon, and the substantlal facts alleged to 
constitute an attempt at monopoly must be pleaded to enable the court to 
détermine whether tliey are in violation of tlie statute, and to enable the 
défense to properiy prépare to meet the charge. 

At L,aw. On demurrer to déclaration. 

Merritt & Merritt, for complainant. 

Wm. H. Coolidge and C. A. Hight, for defendnnt. 

COLT, Circuit Judge. This is a suit brought under the provisions 
of Act Cong. July 2, 1890, 26 Stat. 209, c. 647 [U. S. Comp. St. 1901, 
p. 3202], in which the défendant is charged with making contracts in 
restraint of trade or commerce among the sev.eral states or with for- 
eign nations, and with an a'tempt to monopolize such trade or com- 
merce, whereby the plaintiff has been injured in his business and prop- 
erty. Section 7 of the act provides as follows: 

"Any person who shall be injured in his business or property by any other 
person or corporation by reason of anything forbidden or declared to be un- 
lawful l)y this act, may sue therefor in any circuit court of the United States 
in the district in which the défendant résides or is found, without respect to 
the amount in controversy, and shall recover three-fold the damages by him 
sustained, and the costs of suit, includiug a reasonable attorney's fee." 

Among the things forbidden or declared unlawful by the act are 
"every contract * * * {^ restraint of trade or commerce among 
the several states or with foreign nations," and every "attempt to 
monopolize" such trade or commerce. 

The case was heard on demurrer to the amended déclaration. The 
grounds of demurrer on which the défendant relies are the following: 

"(2) The déclaration is insuffleient in that it is too uncertain, vague, and in- 
deflnite to enable the défendant to linov? of what it is accused, of vs'hat damage 
the plaintiff has suffered, and to what it should direct its défense. 

"(3) The déclaration fails to set forth with substantial certainty the sub- 
stantive facts necessary to show tliat the défendant has been guilty of any- 
thing forbidden or declared to be unlawful by the anti-trust act." 
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The material averments of the déclaration may be summarized as 
follows : The plaintiff is a manufacturer of shoe machinery, and is en- 
gaged in manufacturing and selHng a machine for sole leveling and for 
sole laying, known as the "Universal Leveler." The plaintiff has 
certain interests in patents on thèse machines, and is the owner of 
machines manufactured under thèse patents. The défendant is en- 
gaged both in manufacturing and buying shoe machinery, and now 
owns and controls the shoe machinery necessary to that part of the 
manufacture of boots and shoes known as bottoming. The défend- 
ant "has made divers contracts and agreements with a great number 
of manufacturers of boots and shoes, to the plaintiff unknown, through- 
out the several states and in foreign countries." By the terms of thèse 
contracts and agreements, such manufacturers are bound to use no 
machinery except such as is furnished to them by the défendant. By 
the terms of thèse contracts and agreements the use by such manu- 
facturers of the plaintiff's machines is prohibited and prevented if such 
manufacturers use any one or more of the machines furnished by the 
défendant. Thèse contracts and agreements are contracts in restraint 
of trade or commerce among the several states and with foreign na- 
tions, and are forbidden by the act of Congress of July 2, 1890. And, 
further, the défendant, contrary to the provisions of this act, is attempt- 
ing to monopolize a part of the trade or commerce in shoe machinery 
among the several states, and with foreign nations "by endeavoring 
by divers means and methods unknown to the plaintiff to compel or 
induce ail manufacturers of boots and shoes throughout the severa) 
states, and in foreign countries, to lease or otherwise to acquire shoe 
machinery from the défendant alone, and to enter with the défendant 
into contracts and agreements as aforesaid; and by trading and dis- 
posing throughout the several states and in foreign countries of cer- 
tain of its shoe machinery of which it has sole control to the manu- 
facturers of boots and shoes, by means of contracts, agreements, writ- 
ten leases, and other instruments; the terms of which are unknown to 
the plaintiff, but in which are contained divers agreements and condi- 
tions made by and between the défendant and its several customers 
and lessees substantially as follows, to wit : That the several customers 
and lessees will thereafter acquire shoe machinery from the défendant 
alone ; that the several customers and lessees will not use any machines 
acquired from the défendant in any part or process of the manufacture 
of any boot or shoe if any other part or process of such manufacture 
shall hâve been done or performed by or upon any machine not ac- 
quired from the défendant," which "contracts, agreements, written 
leases, and other instruments the défendant, by divers means and 
methods unknown to the plaintiff, has compelled such manufacturers 
to exécute and the agreements and conditions thereof and therein to 
observe and keep." 

The déclaration then allèges that thèse manufacturers constitute the 
sole market for the sale of the plaintiff's machines. The déclaration 
further allèges that, by reason of thèse contracts, agreements, written 
leases, and other instruments, customers are prevented from buying 
or leasing the plaintiff's machines, that by thèse means the plaintiff 
has been deprived of the right to an open market, and prevented from 
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selling or leasing his property, and that thereby his business has been 
destroyed, and his property rendered of no value. 

It will be observed that the contracts in restraint of trade set forth 
in the déclaration are described as "divers contracts and agreements 
with a great number of manufacturers of boots and shoes throughout 
the several states and in foreign countries," by the terms of which 
such manufacturers are bound to use no shoe machinery except such 
as is furnished by the défendant, and are prohibited from using the 
plaintiff's machines if they use the machines furnished by the défend- 
ant. It will also be observed that the attempt to monopolize trade or 
commerce set forth in the déclaration is described as endeavoring, "by 
divers means and methods unknown to the plaintifï," to conipel ail 
manufacturers to acquire shoe machinery from the défendant alone, 
or, "by means of contracts, agreements, written leases, and other in- 
struments," to acquire shoe machinery from the défendant alone, and 
not to use any machines acquired from the défendant if any other part 
or process in shoe manufacture shall be done on any machine not ac- 
quired from the défendant. 

It is manifest that thèse averments are of the most gênerai charac- 
ter. No spécifie référence is made to any contract or contracts in 
restraint of trade entered into by the défendant, and no definite de- 
scription is given of the terms of such contract or contracts. The 
déclaration is also vifanting in any definite description of the acts or 
contracts- which constitute an attempt to monopolize trade or com- 
merce. Presumably the défendant has made many contracts witb 
manufacturers, and, before being required to plead, it is entitled to 
know upon what contracts the plaintifï relies, and the nature of those 
contracts. So, also, the défendant is entitled to hâve pointed out the 
substantial facts upon which the plaintifï bases his allégation of an 
attempt to monopolize trade or commerce; and, if this attempt to 
monopolize is founded upon contracts or leases, the material parts of 
thèse contracts or leases should be set forth in the déclaration. 

Again, the déclaration allèges that the plaintifï is the owner of cer- 
tain interests in patents relating to shoe machinery. It also allèges 
that the défendant owns and controls certain shoe machinciy. Thèse 
and other allégations in the déclaration indicate that the defendant's 
control of shoe machinery is also based upon patents. If the defend- 
ant's contracts with manufacturers are based upon patent rights, this 
fact should appear, because contracts with respect to patents are, as 
a gênerai rule, outside the doctrine of restraint of trade, both at com- 
mon law and under the fédéral statute. 

In my opinion, the averments in this déclaration are too uncertain, 
vague, and indefinite to enable the défendant properly to prépare its 
défense, or to enable the court to détermine whether the alleged of- 
fenses are within the statute. 

Under the act of July 2, 3890, it is not sufficient to frame the déclara- 
tion in the words of the statute. The statute does not set forth the 
éléments of the offenses which are forbidden ; and, further, there may 
be contracts in restraint of trade between the states or with foreign 
countries, and attempts to monopolize such trade or commerce, which 
are not within the statute. Thèse circumstances make it imperative 
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tliat the substance of the contracts in restraint of trade, or the sub- 
stantial facts which constitute the attempt to monopolize, should bc 
set forth in the déclaration. Thèse principles are well scttlcd by the 
authorities. 

In the case of In re Greene (C. C.) 53 Fed. 104, 11], Judge Jackson 
said : 

"Tlie act does not undertake to defino what constitutes a eovitract, eombina- 
tion, or coiis-'piriicy in rtstraiut of trade, and reeonvs^e imist; tJirrofore be liad 
to Ihf^ ('oniDion law for tlie projipr dofiiiition of tliese senoral terms, and to as- 
cortain wlietlier the aets charged coine within the statute." 

In United States v. Patterson (C. C.) 55 Fed. C05, Judge Putnam 
said: 

"This statute is not one of the class where it is always sudiciout to déclare 
in the words of the euactinent, as it does not set fortli ail the éléments of a 
crime. A contract or combination in restraint of trade may be not only not 
illei:;al, but praiseworthy ; as, where parties attempt to en,!>:r()ss the market b.y 
turnishing the best goods, or the eheapest. So tliat ordinarily a case eannot 
be made under the statute unless the means are shown to be illégal, and there- 
fore it is ordinarily necessary to déclare the means by which it is intended to 
ensross or monopolize the market. And by the well-sottled miles of ))leading it 
is not sufflcient to allège the means in gênerai language, but, if it is claimed 
that the means used are illégal, enongh must be set ont to enable the court 
to see that they are so, and to enable the défense to properly prépare to meet 
the charge against it." 

In the case of Rice v. Standard Oil Company (C. C.) 134 Fed. 4C4, 
465, the court said: 

"It is apparent that mère proof that the défendant has entered into a con- 
tract or engaged in a combination or conspiracy in restraint of trade or com- 
merce among the sevcral States will not be sufflcient to support a cause of ac- 
tion under the seveuth section, for there must, in addition thereto, be proof 
that the plaintiff has, by reason theroof, sustained damage. In his déclara- 
tion, therefore, the plaintiff must aver not only facts showing such a contract 
or combination or conspiracy as is declared by the act to be unlawful, but facts 
showing that by reason of such unlawful thing he has been injured in his 
business or property." 

In Bernent v. National Harrow Companv, 186 U. S. 70, 92, 22 Sup. 
Ct. 747, 756, 46 L. Ed. 1058, the court said: 

"That statute clearly does not refer to that kind of a restraint of Interstate 
commerce which may arise froni reasoiiable and légal conditions imjwsed upoii 
the assignée or licensee of a patent by the owner thereof, restricting the ternis 
npon which the article may be used and the priée to be demanded therefor. 
Such a construction of tlie act we bave no doubt was never eontemplated by its 
tramers." 

See, also. In re Corning (D. C.) 51 Fed. 205 ; United States v. Nel- 
son (D. C.) 52 Fed. 646 ; Otis Elcvator Co. v. Geiger (C. C.) 107 Fed. 
131. 

Demurrer sustained. 
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CASE V. SMITH, LINEAWEAVEE & CO. 
(Circuit Court, E. D. New Yorli. March 30, 1907.) 

1. Pbocess— Validity of Sekvicb— Noneesidents. 

A défendant, wlio, linowiiig tliat a possible cause of action exists agalnst 
liini in a certain jurisdietion, voluntarily goes into sucli jurisdietion on 
ImsuK'sa with ttiird parties, talies tlie risi<; of being there discovered and 
servcd with process ; and sufli service is uot invalidated beeause tbe plain- 
ti!T Iiad linowledge tbat défendant would eome witiiin tbe jurisdietion 
and arranged to be notified wben be did come, where no triclî or devico 
was resorted to for tbe purpose of inducing bis coniiDg. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Process, § 70.] 

2. Eemoval of Causes — Procédure Afier Hemoval— Fokeign Corporations 

— VAUDiTr OF Sebvice— Detebmikation. 

Where an action against a foreign corporation bas been removed from a 
State to a fédéral court, tbe question of tbe validitj' of the service of the 
summons and complaint on the défendant is to be detennined according 
to the rules and practice of the fédéral courts, and not by the law of the 
State. 

[Ed. Note. — Por cases in point, see Cent. Dig. vol. 42, Removal of 
Causes, § 250.] 

3. Corporations— PoBEiGN Corporations — Actions— Peoces.s—Skevice — Va- 

LIDITY. 

A fédéral court cannot aequire jurisdietion over a foreign corporation 
which is not doing business in the state of suit and has no property witbin 
sucb state wltb relation to which the suit is brought, by the service of 
process on an otficer wbo is casually within the state ; and llie fact that the 
corporation maintains an office room wihin the state of suit. In charge of 
a salaried sales agent, who takes orders for goods to be accepted and 
filled by the corporation at its home ofBce. does not constitute a doing busi- 
ness within the state sucb as to validate the service. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, §§ 
2613, 2626. 

Service of process on foreign corporations, see note to Eldred v. Ameri- 
can Palace Car Co., 45 O. C. A. 3; Cella Commission Co. v. Bohlinger, 7S 
0. C. A. 473.] 

On Motion to Set Aside Service of Summons. 
Fox, Pierce & Rowe, for plaintifï. 
Thomas Mills Day, for défendant 

CHATFIELD, District Judge. This action was begun originally 
in the Suprême Court of the state of New^ York. The alleged cause 
of action is for breach of contract for the delivery of coal by the de- 
fendant in Pennsylvania to the plaintifï at Port Reading, N. J. ; the 
contract having been entered into, as is shown by the affidavits, in 
Philadelphia, in the state of Pennsylvania. The plaintiff is a résident 
of the Eastern district of New York, and had obtained, prior to the 
commencement of the action, by an assignment, ail the right, title, and 
interest in the contract above referred to and any cause of action which 
might arise therefrom. The défendant company appeared specially 
for the purpose of removing the case into the United States court, 
which was donc upon the ground of diversity of citizenship, the amount 
in dispute appearing to be more than $2,000; and the papers were 
filed in the United States Circuit Court for this district on the 6th 
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day of P'ebruary, 1907. The défendant company then filed a spécial 
notice of appearance, for the purpose of moving to set aside the serv- 
ice of summons upon the said défendant, and obtained an order to show 
cause why such relief should not be granted, and extending the time 
of the défendant to plead generally until after the court should dis- 
pose of the motion upon the return of the said order to show cause. 

The facts as to the service of the summons and complaint upon the 
défendant are not disputed, and appear to be as follows : 

The défendant corporation has its home office and place of busi- 
ness in the state of Pennsylvania. It maintains at No. 1 Broadway, 
in the borough of Manhattan, New York City, an office room, where 
a sales agent, working upon a salary, negotiates for the purchase 
and sale of coal, to be filled by the direction of the Philadelphia office 
and by shipments from collieries in Pennsylvania, West Virginia, 
and Maryland. No stock of coal was kept within the state of New 
York. No property was invested in the state of New York, beyond 
the furniture in the said office, and no officer or director of the com- 
pany was within the state of New York, except the président under 
the circumstances hereinafter set forth. The corporation had not 
obtained permission, under section 16 of the Corporation Law of 
the state of New York (Laws 1893, p. 1806, c. 687), to do business 
within that state, and had not designated any person to accept service 
therefor. On the 20th day of November, 1906, Henry H. Lineaweaver, 
the président of the défendant corporation, came from Philadelphia 
to New York, and was there served with the summons and complaint 
by one of the attorneys for the plaintiff. Mr. Lineaweaver's présence 
within the state of New York happened as follows: A New York 
man, by the name of Crawford, was indebted in a large amount to 
various creditors, among whom were this défendant (Smith, Linea- 
weaver & Co., of Philadelphia) and McTurk & Co., of Philadelphia. 
The attorneys for Mr. Case in the présent action, while endeavoring 
to serve Smith, Lineaweaver & Co., were also representing Mc- 
Turk & Co. in the collection of the debt from Crawford. A brother- 
in-law of Crawford, one Dr. Diller, through a family arrangement, 
was tciking up Crawford's debts and obtaining receipts and releases 
therefor. The attorneys for the plaintiff in this action knowing of 
the debt held by Smith, Lineaweaver & Co. against Crawford, and 
knowing of the arrangement to pay the Crawford debts, because of 
the claim of their own client McTurk & Co., obtained from Dr. Diller 
and his attorneys information as to the day and hour upon which 
Mr. Lineaweaver would call in person upon Dr. Diller to receive 
payment of the Smith-Lineaweaver claim against Crawford. This 
information as to Mr. Lineaweaver's visit was given to the attorneys 
for the plaintiff herein as the sequel to an arrangement which had 
been previously made between said attorneys and the attorney for 
Dr. Diller, by which arrangement a letter was to be sent to Smith, 
Lineaweaver & Co., on behalf of Dr. Diller or of the Crawford 
family, which letter was similar to that being sent to the various Craw- 
ford creditors, which letters requested a représentative to call in per- 
son and receipt for the payment. Mr. Lineaweaver thereupon called 
upon Dr. Diller at the time appointed, at his office in New York, 
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City, and was served with the summons and complaint in tliîs actio» 
as soon as Dr. Diller had made die payment for tiie debt due from 
Crawford to Smith, Lineaweaver & Co. 

There is no claim, and the facts do not admit of any charge, that 
Mr. Lineaweaver was lured, by any false représentations, into tlie 
State of New York, or brought to Dr. DiUer's office by any deceit 
on the part of the Crawford family or its représentatives. Two 
grounds for asking that the service be set aside are suggested : First, 
that the plaintiff could not take advantage of Mr. Lineaweaver's 
présence in the state of New York for the purpose of serving him 
with process while in the state, inasmuch as the plaintifE's attorncys 
knew that he was coming to New York for an especial purpose, and 
had arranged to be informed of such coming and to take advantage 
of his being there. Second, that the service, as such, was not good 
imder the gênerai requirements in the United States, courts that a 
défendant, a foreign corporation, cannot be served by service upon an 
officer casually within the state, unless the corporation transacts busi- 
ness within the district wliere the suit is brought. 

Under this first point, it is extremely difficult to say whether knowl- 
edge that a party upon whom service is desired to be made is coming 
within the jurisdiction of the court, and arranging in advance to ob- 
tain information of such coming, is sufiicient to bring a service of 
papers within the words "triclv or device," or within the cases where 
the party seeking service is considered to hâve held ont some induce- 
; ment. No case bas been cited on ail fours with this situation; and 

I while the courts seem universally to hâve jealously guarded the 

I privilège of an individual who relies upon the good faith of persons 

i inviting him within the desired jurisdiction,. and upon the inviolability 

j of that jurisdiction's fair administration of its laws, it seems that a de- 

' fendant who (knowing that a possible cause of action existed, and that 

a difïerent particular pièce of business in which he was interested 
with third parties would bring him within the jurisdiction in which 
the cause of action was located) voluntarily goes within the jurisdic- 
tion, when there has been no invitation or act which could be construed 
as such on the part of the person desiring to effect service, takes the 
risk of his présence being discovered. Mère foreknowlcdge would 
seem to be no différent ffom knowledge gained by accident during 
his temporary présence within the jurisdiction. The test must be 
whether the party seeking to take advantage has given any invitation 
or extended any inducement which could be considered as a guaranty 
of good faith. Such an inducement does not seem to be présent in 
this case, so the matter passes to the second ground of objection. 

The second ground for the motion makes it necessary to décide 
whether the sufficiency of the service is tobe considered according 
to the law of the state of New York, or according to the rules and 
practice of the fédéral courts, inasmuch as the service, such as it was, 
was completed before any application for removal. 

In the case of Goldey v. Morning News, 156 U. S. 523, 15 Svip. Ct. 
559, 39 L. Ed. 517, it is said: 

"The jurisdiction of tlie Circuit Court of tlie Uuited States dépends upon 
the acts passed by Congress pursuunt to the power conferred upon it by tlie 
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Constitution of the United States, and cannot be enlai-ged or abridged by any 
statute of a state. The Législature or tlie judiciary of a state can iioitber de- 
feat the right given by a coustitutional act of the Circuit Court of the United 
States, nor limit the effect of such removal. Gordon v. Lougest, 10 Pet, 97, 10 
U. Ed. 900; Insurance Co. v. Morse, 20 Wall. 44(;, 22 h. Ed. 365; Barron v. 
Burnside, 121 U. S. 18C, 7 Sup. Ct. !)31, 30 L. Ed. 915 ; Southern Pacific Co. v. 
Penton, 146 U. S. 202, 207-209, 13 Sup. Ct. 44, 36 L. Ed. 942. As was said by 
this court in Gordon v. Longest: 'One great object in the establishment of 
the courts of the United States and regulating their jurisdiction was to bave 
a tribunal in eacli state, presumed to be free from local influence, and to whicli 
ail who were nonresidents or aliens might resort for légal redress.' 10 Pet. 
104, 10 L. Ed. 900." 

To the same effect is Cavanagh v. Manhattan Transit Co. (C. C.) 
133 Fed. 818. In the case of Fitzgerald Const. Co. v. Fitzgerald, 137 
U. S. 106, 11 Sup. Ct. 36, 34 L. Ed. 608, the Suprême Court applies the 
rule of the United States courts to an action removed from the state 
court, and affirms a décision setting aside the service of a summons and 
complaint, procured by what is there called a "fraudulent device and 
trick," and also uses the follovving language: 

"Nor are we impressed with tbe tenability of plaintifC's position in relation 
to the service in any view. Where a foreign corporation is not doing business 
in a state, and the président or any officer is not there transaeting business 
for the corporation and representing it in the state. it cannot be said that the 
corporation is within the state, so that service eau be mudo upon it. St. Clair 
V. Cox, 106 U. S. 350, 1 Sup. Ct. 3.Ï4, 27 L. Ed. 222 ; New Eng. llut. Uife Ins. 
Co. V. Woodworth, 111 U. S. 138, 4 Sup. Ct. 364. 28 L. Ed. 379 ; Ex parte Schol- 
lenberger, 90 U S. 369, 24 L. Ed. 853." 

The motion to set aside the service, there fore, will be granted, in- 
asmuch as the défendant corporation could not be said to be doing 
business within the state of New York, is not incorporated within the 
state of New York, and has no property within the state with relation 
to which the suit is brought, so that jurisdiction cannot be acquired 
by service upon an ofïicer casually within the boundaries of New York. 



In re McKANE et al. 
(District Court, E. D. New York. April 2, 1907.) 

1. Bankrtjptcy— ApporsTMENT OF Receivbr— REQui!ii05rB>rT OF Bond. 

Wliere the ouly property of an alleged bankrupt, so far as showu, is 
property subject to a mortgage upon which a decree of foreclosure lui s 
been entered, beforo the court will appoint a rcceiver the petitioning credit- 
ors will be requircd to furnish a bond, and include as one of its condi- 
tions that they will pay the expenses of the receivcrship if sulBcient as- 
sets applicable to that purpose are not discovered. 

2. Same— JuDGMENTs Avoided by Prookedikgs— Deckee Fokeceosinq Mokï- 

GAGE. 

A decree foreclosing a mortgage on property of the défendant entered 
within four months prior to the liling of a pétition in bankruptcy agaiust 
him is not a judgment creating a Hen which is rendered void by liis ad- 
judication as a bankrupt under Baukr. Act .Tuly 1, 1898, § 67f. c. .54], 30 
Stat. 505 [U. S. Comp. St. 1901, p. 34501, but nierely a decree for the en- 
forceraent of a prior lien, which is not afCected by the bankru]jtcy pro- 
ceediugs. 
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Iiï^Bankruptcy. On application for appointment of receiver, and for 
stay of sale under foreclosure decree. 

Lyman W. Redington, for petitioning creditors. 
F. W. Sparks, for mortgagee. 

CHATFIEIyD, District Judge. The petitioning creditors hâve ap- 
plied for the appointment of a receiver and for a stay of a certain sale 
under decree in foreclosure, which sale is advertised for April 2, 1907. 
The attorney for the mortgagee, plaintiff in foreclosure, has appeared 
in opposition to both motions, and a serious question arises as to the 
application of section 67f of the bankruptcy statute (Act July 1, 1898, 
c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]). 

Without going into the matter at length, or citing the numerous 
cases which can be included in a further mémorandum when the matter 
is disposed of, it seems to the court that, if the petitioning creditors 
consider that there is any property which can be conserved for the 
bankrupt estate and which is not subject to a valid lien under the 
mortgage, they are entitled to hâve a receiver appointed to act with 
référence to it. But, inasmuch as they apparently show no assets 
except those directly involved in the foreclosure suit, the petitioning 
creditors will be required, if they wish a receiver, to furnish a bond 
in the sum of $3,000, and include as one of the conditions of the bond 
that they pay the expenses of the receivership, if sufficient assets ap- 
plicable to that purpose are not discovered. 

As to the second motion, in which a stay of the sale under the 
foreclosure is asked, a hasty examination seems to indicate, from the 
reasoning set forth in the case of Metcalf v. Barker, 187 U. S. 165, 23 
Sup. Ct. 67, 47 L. Ed. 133, that the judgment in foreclosure has not 
created the lien, and is not within the provisions of section 67f. The 
judgment is merely a decree by a court having compétent jurisdiction 
directing the enforcement of a lien which cannot be afïected or va- 
cated by bankruptcy proceedings. 

If, however, the petitioning creditors and the receiver, who will be 
appointed if they see fit to comply with the above requirements, can 
furnish authorities to show that a stay can be granted, further con- 
sidération will be given to the motion before disposing of it fînally. 
It should be said that, upon the statement of the whole transaction, 
it would seem as if the bankrupt and the unsecured creditors had had 
every opportun ity to take care of the mortgage lien under foreclosure, 
and, if its validity is unquestioned, it would be a hardship to inter- 
fère with the sale. Such action would apparently cause loss to the 
estate, rather than benefit, under the présent showing of facts. 
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BETHLEHBM IRON CO. v. HOADLEY. 

(Circuit Court, D. Ithode Island. March 30, 1907.) 

Ko. 2,78.j. 

1. CoNTEACTs — Pleadinq— Déclaration— Allégation of Contbact. 

A déclaration wliich allèges a conveyance of real estate by a tliird party 
to défendant "upon liis express promise and agreenient as to the con- 
sidération for said conveyance to Iiim" tliat he sliould tliereafter pay to 
plaintiff and the otlier creditors of the grantor 50 per cent, of their claims 
and judgmeuts against said grantor sutficiently allèges the making of a 
contract by défendant to make such payments. 

2. Same — CoNTBACr roB Bknefit of Tiiied Peksons — RiGHT or Action to En- 

FOBCE. 

The right of a third person to sue upon a contract niade for his benefit 
being fuliy established by décision in Rhode Island, such ru'.e of the state 
court is controlling upon a fédéral court sitting in that state. But whether 
the state décisions (lau be extended so far as to sustain an action on a 
contract to pay only a percentage of a debt due from the promisee to the 
plaintiff, quaîre. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contracts, § 798.J 

3. Bame — Action to Enfoecb — Plkading. 

A déclaration which allèges a contract between défendant and a third 
party, by which défendant proniised for a valuable considération to pay 
50 per cent, of the amount of the "claims and judgments'' of creditors of 
the promisee, does not state a cause of action in favor of the plaintiff, 
who subsequently obtained a judgment against such promisee, altliough 
It was based on an hidebtedness existing when the contract was made, 
since the claim as then existing was merged in the judgment, and the con- 
tract as alleged covers only such .iudgments as were then in existence. 

At Law. On demurrer to déclaration. 

John A. Tillinghast and Frederick W. Tillinghast, for plaintiff. 
Henry W. King and Wm. A. Morgan, for défendant. 

BROWN, District Judge. The first point on demurrer is to the 
effect that the déclaration does not sufficiently allège the making of a 
contract between the défendant and the Corliss Steam Engine Com- 
pany. The déclaration allèges a conveyance of real estate by the 
Corliss Company to the défendant, "upon his express promise and 
agreement as to the considération for said conveyance to him that he, 
the said Alfred H. Hoadley, should thereafter pay the plaintiff and 
said other creditors of said Corliss Steam Engine Company 50 per 
cent, of the amount of their said claims and judgments against said 
Corliss Steam Engine Company," etc. While a more direct form of 
allégation would hâve been préférable, it sufficiently appears that the 
considération for the conveyance by the Corliss Company was the de- 
fendant's agreement to pay the plaintiff and other creditors. As the 
déclaration subsequen'ly speaks "of said promise and agreement of 
said Alfred H. Hoadley, so made to said Corliss Steam Engine Com- 
pany," the déclaration in substance allèges a contract between the 
Corliss Company and Hoadley. This objection is not substantial. 

The second point on demurrer is that the contract set forth is not 
such a contract as entitles the plaintiff to sue the défendant thereon. 
The right of a third person to sue upon a contract made for his benefit 
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seems thoroughly established in Rhode Island. Ivelioe v. Patton, 23 
R. I. 360, 50 Atl. 655 ; Munroe v. Prov. Firemen's Relief Ass'n, 19 
R. I. 363, 34 Atl. 149; Wood v. Moriarty, 15 R. I. 518, 9 Atl. 427; 
Urquhart v. Brayton, 12 R. I. 169; Merriman v. Social Mfg. Co., 12 
R. I. 175; Phénix Foundry Co. v. Lockwood, 21 R. I. 556, 45 Atl, 
546 ; Wilbur v. Wilbnr, 17 R. I. 295, 21 Atl. 497. The authorities are 
so numerous to the effect that, upon a question of this character, the 
fédéral court will foUow the rule of the state court, that a citation of 
them is unnecessary. It is also unnecessary to consider in détail the 
varions décisions of the Suprême Court of the United States relating 
to the gênerai question of the right of a third party to sue. This 
right is to be determined upon the state décisions. I find no support 
in the déclaration for the dcfendant's point that the contract in the 
case at bar was under seal. This is not an inference from any fact 
alleged in the déclaration. It is apparent from the décisions in Wood 
V. Moriarty, 15 R. I. 518, 9 x\tl. 427, and Phénix Foundry Co. v. Lock- 
wood, 21 R. I. 556, 45 Atl. 546, that, when a creditor proceeds against 
oLie who has promised to pay the debts of the original debtor, the 
original debtor's obligation is released. The Rhode Island décisions 
treat the substitution of a third party for the original debtor as prac- 
tically a novation. The contract set up in the déclaration présents one 
peculiarity, in that the promise was to pay only 50 per cent. There- 
fore this could not be a complète novation, and, if the plaintiflf acceded 
to the arrangement and elected to hold the défendant Hoadley for 50 
per cent, bnly of the claim, it still held the Corliss Company for the 
remaining 50 per cent. Whether there can be a splitting up of lia- 
bilities in this way is a matter upon which I bave considérable doubt ; 
but, as it has not been argued, the point may be reserved for further 
hearing. 

The third point on demurrer is that the plaintiff, by bringing suit 
and recovering judgment against the Corliss Steam Engine Company, 
signified its refusai to become a party to the contract. The déclara- 
tion shows that, at the time of the promise by Hoadley, the plaintiff's 
claim against the Corliss Company was upon a promissory note, and 
upon book account, and that it proceeded to judgment against the 
Corliss Company thereon. The resuit of this is that the note and book 
account are extinguished and merged in the judgment. Ober v. Gal- 
lagher, 93 U. S. 199, 206, 23 L. Ed. 829. No effect, therefore, can 
be given to allégations of the déclaration that the défendant promised 
to pay 50 per cent, of the promissory note and book account. The 
plaintiff, having sued the note and book account to judgment, could 
no longer proceed on the defendant's promise to pay the original ob- 
ligations. A suit by the plaintiff on the original obligations, either 
against the Corliss Company or against the défendant as a substituted 
party, would be barred by the fact that thèse claims were merged in 
the judgment. The obligation of the Corliss Company then became of 
record, and the plaintiff's further remedy was either upon exécution 
or by action of debt on the judgment. The déclaration, however, al- 
lèges as a considération for the conveyance that. the défendant should 
pay the plaintiff and other creditors 50 per cent, of the amount of 
their claims and judgments. The plaintiff in this case can recover. 
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tlierefore, if at ail, only on a promise to pay the judgment. It is ap- 
parent from the déclaration that the judgment recovered by the plain- 
tiff against the Corliss Company did not exist at the date of the con- 
tract between the Corliss Company and Hoadley. The plaintiff, there- 
fore, can recover, if at ail, only upon a contract to pay future judg- 
ments. Such a contract is not properly alleged in the déclaration, 
since the word "judgments" therein must be construed to mean judg- 
ments then in existence. As the note and book account as causes of 
action hâve been extinguished as appears by the allégations of the 
déclaration as to the judgment, and as the déclaration allèges no prom- 
ise to pay judgments other than those then in existence, it must be 
held that the déclaration is insufficient in its failure to set forth any 
contract between Hoadley and the Corliss Company whereon the 
plaintiff is now entitled to sue as beneficiary. This case well illustrâtes 
the diffîculties ensuing from a departure from the rule that only parties 
to a contract or their représentatives are entitled to sue thcreon. As 
has been before intimated, I am by no means certain that the Rhode 
Island décisions can be extended so far as to cover a contract to pay 
only a percentage of the indebtedness. In passing upon this demurrer, 
I do not intend to pass finally upon this question. I am of the opinion 
that the demurrer should be sustained for the rcason that the déclara- 
tion does not set forth any contract upon which the plaintiff is entitled 
to sue the défendant. The judgment against the Corliss Company 
seems to me to bar the plaintiff from any further proceeding against 
the défendant, save upon a promise to pay the judgment. The con- 
tention of the défendant that the relations of the promisor and promisee 
to the third party are those of principal and surety seems inconsistent 
with the express décisions of the Rhode Island court, to the effect that 
the rights of the third party are substitutional. The cases of Davis 
V. National Bank of Commerce, 45 Neb. 580, 63 N. W. 852, Roden- 
barger v. Bramblett, 78 Ind. 213-, and Rothermel v. Bell Coal Co., 79 
111. App. 667, also seem inconsistent with the theory of the Rhode 
Island cases. See especially Wood v. Moriarty, 15 R. I. 518, 9 Atl. 
427. The third cause of demurrer seems good to the extent that it 
applies to a promise to pay the promissory note and book account. 
The second cause of demurrer seems well taken for the reasons here- 
inbefore stated. 

Demurrer sustained. 



UNITED STATES v. ADATU. 
(District Court, E. D. Kentucky.) 

1. Commerce — Régulations — Congressionai, Po'.ver. 

Tlio commerce clause o£ tlic fédéral Constitution en-i]iowPrs Con.cress 
to regulate the adjuucts of Interstate commerce, as well as such commerce 
itself. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Commerce, §§ 
10-35.1 

2. Sa.me— State Régulation— Implied Consent. 

The implied consent of Congress to state législation rcgulating Inter- 
state commerce, arising from a failure of Cougress to enact similar legis- 
152 F.— 47 
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lation, îs temporary only, and is witlidrawn by a eongressional enactment 
coverlng the same subjeet-matter. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Commerce, g 8.] 

3. Same— Statutes— Régulation ov Employés. 

Act Coug. June 1, 1898. e. ^70, § 10, 30 Stat. 428 [U. S. Comp. St. 1901, 
p. 3211J, maliies it an offense for an iiiterstate carrier, and auy ollicer, 
agent, or receiver tliereot to (1) require any employé or person seeking em- 
ployment, as a condition thereof, to enter into an agreeuient not to be- 
come or remain a member ot' any labor organizatioii, or (2) tiireaten any 
employé witli loss of employment or unjustly discrimiuate against any 
emiiloyé bceause of bis membersbip in sucli a labor orgauization, or (3) 
require any employé or person seeking employment, as tlie condition there- 
of, to agrée to contribute to a (und for ebaritable, social, or bénéficiai 
purposes, and to release the employer from liability for Personal injnries, 
etc., or (4) to attempt or conspire after haviug discharged an employé, or 
after his quitting, to prevent him from obtainhig employment. Held, that 
snch section direetly affects one of the ad.1uncts of Interstate commerce, 
and was within the power of Congress conferred by the commerce clanse 
of the fédéral Constitution. 

4. OONSTITUTIONAL LaW— COMMERCE CLAUSE— LliriTATIONS—DUE PEOCESS OF 

Law. 

ïlie provision of the fifth amendment of the fédéral Constitution that 
no person shall be deprived of life, liberty, or property without due pro- 
cess of law, though a limitation on the commerce clause of the fédéral 
Constitution, was not Infringed by Act Cong. ,June 1, 1898, c. 370, § 10, 
30 Stat. 428 [U. S. Comp. St. 1901, p. 3211], regulating the relations be- 
tween Interstate carriers and their employés ; sucli carriers not being en- 
titled to unrestricted liberty of contraet elther in their relations with the 
public or their employés. 

5. CoMMEBCE— Interstate Commerce— Régulation — Discrimination. 

Act Cong. June 1, 1898, c. 370, § 10, 30 Stat. 428 [U. S. Comp. St. 1901. 
p. 3211J, regulating the relations between Interstate carriers and their 
employés, was not unconstitutional as penalizing a common carrier en- 
gagea in Interstate commerce for discharging an emplo.yé because of his 
inembership in a labor organisation, or otberwise discriminating against 
him on that ground without référence to whether he was engaged in Inter- 
state or iutrastate comnierce. 

6. Evidence— .TuD ICI al Notice— Subjects. 

A court will take Judicial notice that a particular common carrier en- 
gaged in Interstate commerce also opérâtes trains over its lines solely with- 
in the State. 

7. Constitutional Law— Equal Protboiion or Laws— Fédéral Constitu- 

tion. 

The provisions of the fourteenth amendment of the lederal Constitution 
prohibiting class législation, applies only to state action amounting to sucli 
déniai ; there being no provision prohibiting Congress from passing laws 
sub,iect to such objection. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 10, Constitutional 
Law, §§ C49-C77.] 

J. H. Tinsley, U. S. Atty., and W. R. Harr, Sp. Asst. to Atty. Gen. 
S. D. Rouse and B. D. Warfield, for défendant. 

COCHRAN, District Judge. This ca.se is before me on demurrer to 
the indictment. It was found under section 10 of tlie Act of June 1, 
1898, c. 370, 30 Stat. 428 [U. S. Comp. St. 1901, p. 3211] entitled 
"An act concerning carriers eng-aged in interstate commerce and their 
employées." That section is in thèse words: 
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"Tliat any employer subject to tlie provisions of this act ancl any offleer. 
agent or receiver of sucli employer who sliall require any enn)loyee, or any 
person seeking employment, as a condition ot sueh eniployinent, to enter into 
an agreement either written or verbal, not to become or remain a member of 
any labor corporation, association or organization; or shall tlireaten any em- 
ployée with loss of employment, or shall nnjustly discriminate against any 
employée because of his niembersbip m sucli labor corporation, association or 
organization ; or who shall require any employée or any person seeking employ- 
ment, as a condition of such employment, to enter into a contract whereby such 
employée or applicant for employment shall agrée to contribnte to any fund 
for charitable, social or bénéficiai purposes; to release such employer from 
légal liability for any personal injury by reiison of any benefit received from 
such fund beyond the proportion of tlie benefit arisiug from the eraployee"s 
contribution to such fund ; or who shall, after having discharged au employée, 
attempt or conspire to prevent such employée from obtaining employment, or 
who shall after the quitting of an employée, attempt or conspire to prevent 
such employée fi-om obtaining employment, is liereby declared to be guilty of a 
mlsdemeanor and upon conviction thereof in any court of the "United States. 
of compétent jurisdiction in the district in which such offense was committed, 
shall be punished for each offense liy a fine of not les» thau oue hundred 
dollars and not more than one thousand dollars." 

The ground of the demurrer is that this section of that act is un- 
constitutional. In order to appreciate the particulars in which it 
is claimed that it is unconstitutional, it is necessary to understand that 
section and the act of which it is a part. That act contains 12 sec- 
tions. The twelfth section repeals a previous act approved October 
1, 1888, c. 1063, 25 Stat. 501 [U. S. Comp. St. 1901, p. 3211], entitled 
"An act to create boards of arbitrat'.on or commission for setthng 
controversies and différences between raiiroad corporations and other 
common carriers engaged in interstate and territorial transportation of 
property or passengers and their employées." 

The commission, which, as one of its features, it proyided for, com- 
posed of three members, two appointed by the Président and the 
other, the Commissioner of Labor, was authorized to examine the 
causes of the controversies and différences referred to in the title, 
the conditions accompanying them, and the best means for adjusting 
them, and required to report the resuit of their examination to the 
Président and Congress. It is stated, in one of the briefs filed on behalf 
of the United States, that this act was the resuit of disturbances grow- 
ing out of a controversy, or controversies, between raiiroad companies 
and interstate commerce and their employés. I hâve no means of 
verifying this statement. 

After the great raiiroad strike at Chicago, in June-July, 1894, a 
commission created under said act examined the causes thereof. It 
reported the resuit of its examination to the Président November 14, 
1894, who transmitted it to Congress December 10, 1894. December 
18, 1894, a bill drawn by two of the members of the Commission, at 
the request of the committee on labor and in line with the recommenda- 
tions of their report, was introduced in the House. H. R. 8259, 53 
Cong. 3d Sess. January 17, 1895, another bill covering the same gên- 
erai subject, approved by the Attorney General, was likewise introduced 
in the House (H. R. 8556, 53d Cong. 3d Sess.) and subsequently passed 
by it. It failed to pass the Senate. The House in the Fifty-Fourth 
Congress passed a like bill (H. R. 268) which failed to pass the 
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Senate. Similar bills were introduced at the first session oî the Fifty- 
Fifth Congress (S. 123, 1014; H. R. 61) and again at the second 
session thereof (S. 3663; H. R. 4372), and then enacted into said 
act of June 1, 1898. That act, therefore, may be said to be an out- 
growth of said Chicago strike. In the reports made to the Senate and 
House, it is characterized and treated as a voluntary arbitration bill. 
As to the need for the bill, the Senate Committee on Education and 
lyabor, which reported it to the Senate, said: 

"The necessity for the bill arises from the calaniitous results in the way of 
jll considered strikes arising from the tyranny of capital or uiijust deniacds 
of labor organisations, whereby the business of the country is brought to a 
standstill and thousands of employés, wltli their helpless wives and children, 
are confronted with starvation." 

The House committee on labor, which reported it to the House, 
said : 

"Persons engagea In Interstate commerce, who are most afifected by the bill 
under considération, hâve been anxious to secure the enactment into law of 
such measure as woald opei'ate justly and effecrively ijut an end to industrial 
wars that hâve resnlted from disputes growlng out of the questions of wages, 
liours of labor, and the conditions of employment betweeu the employer and 
the employé." 

The act, however, is something more than a mère voluntary arbitra- 
tion measure. That may be said to be its principal feature, but it 
bas other features of which section 10 in question herein is one. By 
section 1 it is provided: 

"That this act shall apply to any common carrier or carriers and their 
officers, agents and employées except masters of vessels and seamen, as deflued 
in section 4012, Revised Statutes of the United States LU. S. Comp. St. 1901, 
p. 3120], engaged in the transportation of passengers or property, wholly by 
railroad or partly by railroad and partly by Vïtiter, for a eontinuous carriage 
of shipment, from one state or territory to the l;iuted States, or the District of 
Oolumbia to any other state or territoiy of the United States, or the District 
of Columbia, or for any place in tlie United States to an adjacent foreign coun- 
try, or from any place in the United States through a foreign country to any 
other place in the United States." 

Sections 2 to 7 inclusive and section 11 relate to the arbitration fea- 
ture of the act. The contingency which it is provided is to put it in 
opération is "whenever a controversy conccrning wages, hours of 
labor, or conditions of employment shall arise between a carrier sub- 
ject to thrs act, and the employés of such carriers seriously inter- 
rupting, or threatening to interrupt the business of said carrier" ; 
and the arbitratioii is to be brought about by the endeavor of the 
chairman of the Interstate Commerce Commission and the Commis- 
sioner of Labor upon their failure, at the request of either party to 
the controversy, to amicably settle it by médiation and conciliation, 
in getting both parties to sign articles of submission to arbitration and 
choosing two of the three arbitrators. It is provided that, in signing 
the articles of submission and in choosing one of said two arbitrators, 
the employés of the carrier involved in the controversy shall be rep- 
resented by the labor organization to which they belong, except where 
the majority of them do not belong to any such organization, in which 
case they shall be represented by a committee chosen by them, and. 
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that after an award has been made, it shall not be lawful for such 
organization to order, counsel or advise any of said employés to quit 
the service of their employer for three months thereafter without just 
cause, without giving to said employer 30 days' written notice of an 
intent so to do. 

The other features of the act are contained in sections 8, 9, and 10. 
By section 8 it is provided that in everv incorporation under the pro- 
visions of Act June 29, 1886, c. 567, 24 Stat. 86 [U. S. Comp. St. 
1901, p. 3204], entitled "An act to legalize the incorporation of Na- 
tional Trade Unions," it must be provided in the articles of incorpora- 
tion and in the constitution, rules, and by-laws that a member should 
cease to be such by participating in or by instigating force or violence 
against persons or property during strikes, lockouts, or boycotts, or 
by seeking to prevent others from working through violence, threats, 
or intimidations ; that members of such incorporations should not be 
personally liable for the acts, debts, or obligations of the corporation, 
nor should such corporations be liable for the acts of members or others 
in violation of law; and that such corporations might appear by des- 
ignated représentatives before the board created by the act, or in any 
suits or proceedings for or against any such corporations or their 
members, in any of the fédéral courts. By section 9 it is provided that, 
whenever receivers appointed by fédéral courts are in the possession 
and contro! of railroads, the employés thereof shall hâve the right, 
through the officers and représentatives of their associations, wheth- 
er incorporated or not, to be heard upon ail questions affecting the 
terms and conditions of their employment, and that no réduction of 
wages shall be made by such receivers without authority of the court 
therefor upon notice to such employés. Section 10, under which the 
indictment herein was found, has heretofore been quoted in fuU. It 
makes it a criminal offense, punishable by fine, for any employing 
conimon carrier subject to the provisions of the act, and any officer, 
agent, or receiver thereof, to do either one of four separate things, 
to wit: (1) Require any employé or any person seeking employment, 
as a condition of employment, to enter into an agreement not to be- 
come or remain a member of any labor corporation, association, or 
organization; (8) threaten any employé with loss of employment or 
unjustly discriminate against any employé because of his membership 
in such a labor corporation, association, or organization; (3) re- 
quire any employé or person seeking employment, as a condition of 
employment, to enter into a contract whereby he shall agrée to con- 
tribute to any fund for charitable, social, or bénéficiai purposes, and to 
release such employer from légal liability for any personal injury by 
reason of any benefit received from such fund beyond the proportion 
of the benefit arising from the employé's contribution to such' fund ; 
(4) attempt or conspire, after having discharged an employé, or after 
his quitting, to prevent him from obtaining employm.ent. 

Thèse four separate features of this act, to wit, arbitration, forfei- 
ture of membership, hearing by the court, and employing common 
carrier's conduct, hâve more than a mère formai unity, i. e., union 
in one and the same act. The act is not an arbitrary aggregate. 
Those features of it hâve a real unity — a unifying thread — an organiz- 
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ing idea that makes tliem parts of a real whole. That idea is a common 
purpose, and that common purpose an avoidance of an interruption 
to Interstate commerce arising from a resort by employés to strikes, 
lockouts, or boycotts, to redress their real or fancied wrongs. We are 
driven to this conclusion by a considération of the provisions of the 
act in the light of its history. 

The provisions made in the first and third features of the act to 
avoid such an interruption is a settlement of the controversy between 
the antagdnistic parties; in the former, by either the médiation and 
conciliation of the two chairmen, or the submission to arbitration 
and award pursuant thereto, and, in the latter, by the décision of the 
fédéral court, if the railroad is in the hands of its receiver. That 
made in the last feature is by penalization of certain conduct of the 
employing common carrier calculated more or less to provoke a con- 
troversy between it and its employés which might resuit in a strike, 
lockout, or boycott; and that made in the second feature is forfei- 
ture of membership in such trade unions by employés participating 
in or instigating force, violence, threats, or intimidation during strikes, 
lockouts, or boycotts. The forfeiture provided for is for participating 
in or instigating force, violence, threats, or intimidation during strikes, 
lockouts, or boycotts, and not for participating in or instigating 
strikes, lockouts, or boycotts. This feature therefore makes no pro- 
vision for an avoidance of or interruption to Interstate commerce 
by strikes, lockouts, or boycotts, but only for an avoidance of such 
interruption by force, violence, threats, and intimidation during strikes. 
lockouts, and boycotts. 

Possibly some favoritism toward the employé can be found in the 
act. It attaches no hurtful conséquences to the employé, under any 
considération, for engaging in a strike, Icckout, or boycott. Pos- 
sibly the power to attach such conséquences was quite limited. There 
would seem, however, to be no reason why forfeiture of member- 
ship could not bave been based on a participation in or instigation of 
a strike, lockout, or boycott, as well as on a participation in or instiga- 
tion of force, violence, threats, or intimidation during a strike. Pos- 
sibly, also, this forfeiture of membership feature and the penalizing 
of certain of the conduct of the employing common carrier would 
bave but little efïect in preventing a strike, lockout, or boycott. Yet 
it cannot be said that they would not hâve some elïect. This idea, 
therefore, of avoiding an interruption to Interstate commerce, per- 
vades the whole act and pervades section 10. 

The indictment contains two counts. In each it is alleged that, at 
the time of the commission of the offense charged, the défendant, 
William Adair, was master mechanic of the Louisville & NashviUe 
Railroad Company, a common carrier engaged in interstate commerce, 
and one O. B. Coppage, a member of the Ôrder of Locomotive Fire- 
men, a labor organization, was in its employ as a locomotive fireman. 
The offense charged in the first count is that the défendant unjustly 
discriminated against said Coppage because of his membership in 
said order, by discharging him from said employment on that ground. 
That charged in the second count is that the défendant threatened said 
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Coppage with loss of employment because of his membership in said 
order. 

It is claimed that said section is unconstitutional for sevcral rea- 
sons. The first one is that no warrant for its enactment is to be found 
in the fédéral Constitution. It is denied that it is within subsection 3, 
§ 8, art. 1, conferring on Congress power "to regulate commerce with 
foreign nations and among the several states and with the Indian 
tribes," the only provision thereof which it can be claimed justifies it. 
Is this déniai sound? The question whether any given législation by 
Congress is within this provision hangs upon two others. What is 
it that Congress is thercby empowered to regulate? And, what is 
to regulate it? It is empowered to regulate nothing else and to do 
nothing else to it than to regulate it. 

In considering what it is Congress is thereby empowered to regu- 
late, I will, for convenience sake, limit myself to commerce among 
the several states, or Interstate commerce. Interstate commerce, 
though perhaps not limited thereto, includes Interstate intercourse. 
We are concerned hère with no more. Interstate intercourse is the 
passage of property, persons, or messages from within one state to 
within another state. It has certain adjuncts, to wit, the persons 
corporate or natural and the'r employés effectuating the passage, 
the means by which they effectuate it, including the ways, artificial 
or natural, over which, and the instrumentalities by which, the passage 
is made, and the charges made for the service rendered. Strictly 
speaking, thèse things are not interstate intercourse or commerce. 
They are merely the adjuncts thereof. Congress, however, is empow- 
ered by said provision to regulate the adjuncts of interstate com- 
merce as much so as interstate commerce itself. Its povirer to regulate 
them is as extensive, full, and complète as its power to regulate it. 
The rationale or juridical explanation of this may be debatable. It 
may be because, within the mean.'ng of said provision, the adjuncts 
of such commerce are parts thereof, or because to regulate the ad- 
juncts thereof is to regulate it, or because power to regulate the 
former is granted by necessary implication; to regulate the latter be- 
ing ail that is expressly granted. Or it may be that the power to reg- 
ulate the adjuncts of interstate commerce is dépendent somewhat on 
the last subsection of said section 8, art. 1, which confers on Congress 
power to pass laws necessary and proper to carry into exécution the 
powers conferred by the other and preceding sections thereof. But 
as to the existence of power to regubte the adjuncts of interstate com- 
merce, and as to the extent thereof being as stated, there can be no» 
question. 

What I hâve said as to the nature of interstate commerce and its 
adjuncts is not put forward as exhaustive or exactly accurate. The 
matter has not been sufficiently reflected upon for me to be absolutely 
sure of my ground. It is put forward simply as a working basis, 
and is deemed sufficient for that purpose. It is a déduction from the 
relevant décisions of the Suprême Court of the United States. I will 
not, however, pause to make this good. 

What is it, then, to regulate interstate commerce and its adjuncts? 
This question requires a more extended considération, as it is hère 
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that it is claimed on behalf of défendant that said section breaks 
down. It is urged that the power to regulate, conferred by said pro- 
vision of tlie fédéral Constitution, is a power to regulate directly 
and substantially, and not indirectly, remotcly, incidentally, or col- 
laterally, and that said section, in so far as it is a régulation at ail, is 
an indirect, and not a direct, one, and hence not within such power. 
Two lines of décisions of the Suprême Court of the United States 
are relied on in support of both thèse positions, i. e., as to the nature 
of said power, and as to the nature of the législation embodied in 
said section. 

One line consists of décisions in cases in which the application of 
Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 
1901, p. 3300] , was involved, and divides itself into two classes ; those 
where it was held that it did not apply, and those where it was held 
that it did. Cases of the fonner class are the fo.lowing, to wit : 
United States v. E. C. Knight Co., 156 U. S. 1, 15 Sup. Ct. 249, 39 
L. Ed. 325 ; Hopkins v. United States, 171 U S. 578, 19 Sup. Ct. 
40, 43 E. Ed. 290 ; Anderson v. United States, 171 U. S. G04, 19 Sup. 
Ct. 50, 43 L. Ed. 300. Cases of the latter class are the following, to 
wit: United States v. Trans-Missouri Freight Association, 166 U. S. 
290, 17 Sup. Ct. 540, 41 L. Ed. 1007 ; United States v. Joint Traiïic 
Association, 171 U. S. 505, 19 Sup. Ct. 25, 43 L. Ed. 259 ; Addyston 
Pipe & Steel Co. v. United States, 175 U. S. 211, 20 Sup. Ct. 96, 44 L. 
Ed. 136; Northern Securities Co. v. United States, 193 U. S. 197, 
24 Sup. Ct. 436, 48 E. Ed. 679; Swift & Co. v. United States, 196 
U. S. 375, 25 Sup. Ct. 276, 49 E. Ed. 518. The other line consists of 
décisions to the effect that certain state législation was not an en- 
croachment on the commercial power of Congress, and hence was 
valid. Amongst the cases cited containing such décisions are the fol- 
lowing, to wit: Sherlock v. Alling, 93 U. S. 103, 33 L. Ed. 819; 
Escanaba Co. v. Chicago, 107 U. S. 678, 3 Sup. Ct. 185, 27 E. Ed. 
442; Smith v. Alabama, 124 U. S. 465, 8 Sup. Ct. 564, 31 E. Ed. 
508; Kidd v. Pearson, 128 U. S. 1, 9 Sup. Ct. 6, 33 E. Ed. 346; 
Nashville, etc., Ry. Co. v. Alabama, 128 U. S. 96, 9 Sup. Ct. 28, 33 
E. Ed. 352; Hennington v. Georgia, 163 U. S. 299, 16 Sup. Ct. 1086, 
41 E. Ed. 166 ; C, M. & St. Paul Ry. Co. v. Solan, 169 U. S. 133, 18 
Sup. Ct. 289, 42 L. Ed. 688; Williams v. Fears, 179 U. S. 370, 21 
Sup. Ct. 128, 45 E. Ed. 186. 

I cannot accède to the correctness of either position, î. e., as to the 
natiire of said power, or as to the nature of said législation, or that 
either finds support in either one of thèse lines of décision. The po- 
sition as to the nature of the power conferred on Congress by said con- 
stitutional provision interpolâtes therein the qualifying word "direct- 
ly." The power conferred thereby is "to regulate" without limitation, 
and not "to regulate directly." The courts bave no right to limit a 
constitutional provision by inserting a qualifying word therein. They 
must take it as they find it. If, then, there is such a thing as an indi- 
rect régulation of Interstate commerce, or its adjuncts — if indeed ail 
régulation is not in its very nature direct — it is hard to conceive why 
it is not covered by the power conferred. In the case of Gibbons v. 
Ogden, 9 Wheat. 1, 6 E. Ed. 23, Mr. Chief Justice Marshall said: 
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"This power, lîke ail otliers vested in Congross, is complote in itself, niay 1)'^ 
exercised to its ntmos-t extent, and ael:nowledges uo limitations othei' tlian are 
isresci'ibed In the Constitution." 

The correct définition of the power, as it seems to me, is that it is 
the power to enact législation tliat dircctly affects interstate com- 
merce or its adjuncts, and not législation that affects it or them indi- 
reçtly only. Or it may be put this way : It is the power to enact légis- 
lation which relates to, acts upon, or touches interstate commerce or 
its adjnncts or législation of which either is the subject. Such légis- 
lation affects them directly. Législation which does not relate to, act 
upon, or touch them, or of which they are not the subject, can only 
afïect them indirectly. 

No support of the position of defendant's counsel as to the nature 
of the power in question can be found in either of the two lines of dé- 
cisions relied on by them. So far as they throw light on the subject, 
they bear out the statement as to the nature thereof, which I hâve put 
forward. The last line throws less light on it than the fîrst. This is 
to be expected, as it has to do with state législation; whereas, the 
other has to do with congressional législation. Indeed, the décisions 
in the Sherlock, Escanaba Company, Smith, Nashville, etc., Railway 
Company, Hennington, and Solan Cases, and certain expressions in 
the opinion in some of them, may mislead one as to the nature of that 
power or the subject of it, if he is not careful. The législation in- 
volved in those cases and held valid was as follows, to wit : In the 
Sherlock Case, the Indiana wrongful death statute in its applicability 
to owners of steamboats engaged in interstate commerce; in the 
Escanaba Company Case, the Chicago bridge ordinance, providing 
that the draws in the bridge across Chicago river should be closed àt 
certain times in the day, and not kept open longer than 10 minutes 
at other times ; in the Smith Case, the Alabama statute requiring 
locomotive engincers to be examined and licensed in its applicability 
to such engineers engaged in interstate commerce; in the Nashville, 
etc., Railway Company Case, the Alabama statute prohibiting em- 
ployment in certain capacities by railroad companies of persons af- 
fiicted with color blindness, in its applicability to such companies when 
engaged in interstate commerce ; in the Hennington Case, the Georgia 
statute prohibiting the opération of railway trains on Sunday in its 
applicability to such as were so engaged ; and, in the Solan Case, the 
lowa statute prohibiting contracts by railroad companies to exempt 
them from liability as a common carrier in its applicability to sucli 
companies when so engaged. 

Thèse décisions may so mislead one as to the nature of said power or 
the subject of it that if he does not dul)-' consider them he ma}' think 
that it follows, from the fact that it has been held thereby that a 
State Législature has power to enact such législation, that Congress 
has no power to enact similar législation. He will naturally so think. 
if he has the idea that in no state of case can a state législature enter 
the field of interstate commerce or its adjuncts — that, so far as that 
field can be occupied at ail by législation, it can only be occupied by 
congressional législation, and, properly so, if such idea is correct. 
For, if in no state of case can a state Législature enter such field, a 
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décision that particular législation enacted by it is valid, neccssaril}- 
means that it does not by its enactment entier it, and, if by its en- 
actment it does not enter that field, Congress by the enactment of 
similar législation wotild not enter it eitlier, and hence its action 
would be beyond its power. But that idea is not correct. It is not 
true that in no state of case can a state Législature enter the field of 
Interstate commerce or its adjuncts. 

The commercial provision of the fédéral Constitution does not m 
terms exclude the several states from the field of Interstate commerce 
and its adjuncts. It simply confers on Congress power to enter it. 
If they are excluded therefrom, it can only be as an inference from 
the grant of power to Congress to enter it. It is held that this is a 
proper inference therefrom, and that the power of Congress to enter 
that field is exclusive. But it does not follow from this that a state 
Législature can in no state of case enter it. It simply follows there- 
from that a state Législature cannot enter it without the consent of 
Congress. In the matter of consent, it is not necessary that it be ex- 
pressly or afSrmatively given. It may be given by mère silence, or, 
as it is frequently put, by nonaction or inaction. One of the most 
difRcult problems that the Suprême Court of the United States in its 
history has had to deal with has been the question as to when such 
consent is to be implied, and when it is not. It has often been referred 
to in the opinions of that court as difficult and perplexing, and has 
frequently caused dissent amongst the justices thereof. The court 
has always refused to lay down any single and exact rule of décision 
applicable to ail cases that might arise. It lies outside of my path 
to make any référence to the considérations that hâve been referred 
to as having a bearing on the solution of the problem. The outcome 
of the présentation of the problem to that court has been two lines 
of décisions. One consists of cases where it has been held that such 
consent is not to be implied. It begins with the case of Gibbons 
V. Ogden, 9 Wheat. 1, 6 L. Ed. 23. The ôther consists of cases 
where it is held that it is to be implied. It begins with the case of 
Willson V. Black Bird Creek Marsh Co., 2 Pet. 245, 7 L. Ed. 
413. It is to this latter line of décisions that the Sherlock and 
Other cases just considered belong. It embraces many others. That 
the implied consent of Congress to the enactment of such légis- 
lation by a state Législature is the determining factor in the matter 
of its validity is not brought out in the earlier cases. It is only later 
that it appears that such is the case. Such consent, when it is implied, 
is temporary only. It may be withdrawn at any time. Cong-ress, 
whenever it sees fit to do so, may enter the field in that particular b)- 
the enactment of similar législation. If it does so, it thereby ousts 
the state législation. This is recognized in each of the cases referred 
to above. 

In the Sherlock Case, Mr. Justice Field said : 

"Until Congress, therefore, makes some régulation toucliing the liability of 
parties for marine torts resulting in the death of the persous injured, we are 
of opinion that the statute of Indiana applies giving a riglit of action in suc-h 
fases to the Personal représentative of the deceased, autl that. as tlius applied, 
it constitutes no encroachment upon the commercial power of Congress." 
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In the Escanaba Company Case, Mr. Justice Field said: 

"But uiitn Congress acts on tlie sub.ieet tlie power of tbe state over bridges 
across its navigable streuins is plenary." 

And, again: 

"It is therefore a matter of good sensé and praetical wisdom to leave their 
control and management with the states; Congress liaving power at ail tinies 
to interfère and supersede their authority wlienever they act arbitrarily and 
to the injury of commerce." 

In the Smith Case, Mr. Justice Matthews said : 

"The statute of Alabama, the validity of whleh is drawn In question in 
this case, does not fall within this exception. It would, indeed, be compétent 
for Congress to legislate upon its snbjeot-matter, and to prescribe the quali- 
fications of locomotive engineers for employaient by carriers engaged in foreign 
or Interstate commerce. It has legislated upon a similar subject by prescrib- 
ing the qualifications for pilots and engineers of steam vessels engaged in the 
coastiiig trnde and navigating the inland waters of the United States while 
engaged in commerce among the states ; and sueh législation Is undoubtedly 
justified on the ground that it is incident to the power to regulate Interstate 
commerce." 

In the Nashville, etc., Railway Company Case, Mr. Justice Field 
said : 

"It is conceded that the power of Congress to regulate Interstate commerce 
Is plenary ; that, as incident to it, Congress may legislate as to the qualifi- 
cations, dutles, and liabilitles of employés and others on railway trains en- 
gaged in that commerce ; and that such législation will supersede any state ac- 
tion on the subject. But, until such législation is had, it is clearly within the 
eompetency of the states to provide agaiust accidents on trains whllst within 
their limits." 

In the Hennington Case, Mr. Justice Harlan said: 

"The argument on behalf of the défendants rests upon the erroneous assump- 
tion that the statute of Georgia is such a régulation of Interstate commerce as 
is forbidden by the Constitution, without référence to affirmative action by 
Congress, and not merely a statute enaeted by the state under its police power, 
and which, although in some degree afïecting interstate commerce, does not 
go beyond the necessities of the case, and therefore is valid, at least until 
Congress interfères." 

And, again: 

"The législative énactments of the states passed under their admitted police 
powers, and having a real relation to the domestic peace, order, health, and 
safety of their people, but which by their necessary opération, affect to some 
extent, or for a liniited time, the conduct of commerce among the states, are 
yet not invalid by force alone of the grant of power to Congress to regulate 
such commerce, and, if not obnoxious to some other constitutional provisioTi 
or destruction of some right secured by the fundamental law, are to be re- 
spe^ied by the courts of the Union until they are superseded and displaced by 
some act of Congress passed in exécution of the power grauted to it by the 
Constitution." 

In the Solan Case, Mr. Justice Gray said: 

"The rules prescribed for the construction of railroads and for their manage- 
ment and opération designed to protect persons and property otherwise en- 
dangered by their use are strictly within the scope of tlie local law. They are 
not in themselves régulations in interstate commerce, although they control, 
in some degree, the conduct and the liability of those engaged in such com- 
merce. So long as Congress has not legislated upon the particular subject, 
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they are to be regarded as législation in aid of sucli commerce and as a riglitful 
exercise of the ijolice power of the state to regulate the relative rights and 
dutles of ail persons and corporations within its llmits." 

In the case of N. Y., N. H. & H. R. Co. v. New York, 165 U. S. G28, 
17 Sup. Ct. 418, 41 L. Ed. 853, belonging to the same Une of décisions 
as the foregoing, but not cited by defendant's counsel, in which the 
New York statute forbidding the heating of passenger cars, in that 
state, by stoves or furnaces kept inside the cars or suspended there- 
from, was held vahd in its applicabihty to cars engaged in Interstate 
commerce, Mr. Justice Harlan said: 

"Nor is it, within the meaning of the Constitution, a régulation of commerce, 
although It Controls, in some degree, the condiict of those engaged in such com- 
merce. So far as it may afCect Interstate commerce, it is to be regarded as 
législation In aid of commerce, and enacted under the power remalning witli 
the state to regulate the relative rights and duties of ail persons and corpora- 
tions within its limits. Until displaced by such national législation as Oon- 
gress might rightfully establish under its power to regulate commerce with 
foreign nations and among the several states, the validity of the statute, so 
far as the commerce clause of the Constitution of the United States is concern- 
ed, cannot be quostioned." 

It does not follow, then, from the décisions in those cases, that 
Congress has no power to enact similar législation to that involved 
therein. On the contrary, it follows therefrom — the validity thereof 
depending on the implied consent of Congress — that it has power to 
enact similar législation ; and this is expressly recognized in the quota- 
tions I hâve made from the opinions embodying those décisions. 
Viewed in this light, thèse décisions, instead of misleading one as to 
the nature of said power or its subject, will be helpful in enabhng one 
to arrive at a true notion in regard thereto. 

Then, as to the expressions in some of said opinions which may 
mislead one, I hâve in mind such expressions as that in the quotation 
made from the opinion of Mr. Justice Gray, in the Solan Case, con- 
tained in thèse words, to wit: 

"They are not în themselves régulations of Interstate commerce." 

And as that in the quotation from the opinion of Mr. Justice Har- 
lan, in the N. Y., N. H. & H. R. Company Case, contained in thèse 
words, to wit: 

"Nor is It within the meaning of the Constitution a régulation of commerce, 
although It Controls In some degree the conduct of those engaged In such com- 
merce." 

Substantially similar expressions may be found in the opinion of 
Mr. Justice Matthews, in the Smith Case, in thèse words, to wit: 

"But the provisions on the subject contained In the statute of Alabama un- 
der considération are not régulations of Interstate commerce. It is a mis- 
nomer to call them such." 

And, again: 

"They are not per se régulations of such commerce. It Is only when they 
operate as such in the circumstances of their application, and confliet with the 
expressed or presumed will of Congress enacted on the subject, that they can 
Jw required to give way to the suprême authority of the Constitution." 
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And in the opinion of Mr. Justice Harlan, in the lienuington 
Case, where he speaks of sucli local laws not being, "within the mean- 
ing of the Constitution and considered in their own nature, régula- 
tions of interstate commerce, simply because for a limited time, or to 
a limited extent, they cover the field occupied by those engaged in 
such commerce." 

Such expressions cannot be construed to mean that such législation, 
if enacted by Congress, as to interstate commerce or its adjuncts, 
would not be régulations thereof. Congress would not hâve power 
to enact them unless they were. The fact that Congress has power 
to so enact them, according to the conclusion heretofore reached, 
settles the fact that they would be such régulations if so enacted. 
We are now in position to appreciate the value of the décisions which 
we hâve been considering in extenso in their bearing on the nature of 
the commercial power of Congress. The législation involved therein, 
if enacted by Congress as to interstate commerce and its adjuncts, 
would afifect them directly. It would relate thereto, act upon, and 
touch them, and such would be the subject thereof. And it follows that 
the nature of that pavi^er is to enact législation that will do and be 
this. 

The other two décisions belonging to said second line, cited and 
relied on by defendant's counsel, tend in the same direction. They 
are the décisions in the Kidd and Williams Cases. There the state 
législation involved was held valid, not because of any implied consent 
by Congress to its enactment, but because the enactment of such 
législation was not an entry within the field of interstate commerce 
or its adjuncts. In the Kidd Case the législation involved was the 
lowa statute prohibiting the maimfacture and sale of intoxicating 
liquors in that state, and in the Williams Case the législation involved 
was the Georgia statute imposing a tax on eraigrant agents; that is, 
persons hiring others in that state to labor in other states. In nei- 
ther case did the statute aiïect interstate commerce or its adjuncts 
directly, or relate thereto or act upon or touch either, or was such the 
subject thereof. So far as they afïected either, they afifected it indi- 
rectly. The subject-matter of each was something other than in- 
terstate commerce or its adjuncts. 

We come, then, to the first line of décisions cited and relied on by 
defendant's counsel as bearing out their claim as to the nature of the 
commercial power of Congress, and which, I think, bear out the state- 
ment which I hâve put forward as to the nature thereof. As they havc 
to do with congressional législation, it is to be expected that they will 
settle beyond question the true nature of that power, and in this we will 
not be disappointed. The exact question in each of those cases was, not 
whether Congress might enact any particular législation under its com- 
mercial power, but whether the contract involved therein was in re- 
straint of interstate commerce within the meaning of said anti-trust 
act, and prohibited by it. That act, however, depended for its validity 
on said power of Congress, and its meaning — the kind of contracts 
intended to be covered thereby — was treated in those cases as dépend- 
ent on the nature of that power. It was held that it covered contracts 
that affected interstate commerce directly, that related thereto, acted 
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upon and touched it, and of which it was the siibject, and did not 
cover contracts that affect it indirectly only, and which did not relate 
thereto, act upon, or touch it, or of which it was not the subject. 

In the Knight Case the contract involved affected directly the manu- 
facture of sugar in the state of Pennsylvania. It related to, acted 
upon, and touched it, and such manufacture w^as the subject thereof. 
It affected interstate commerce indirectly only. It did not relate 
thereto, act upon, or touch it, and such commerce was not the subject 
of it. It was held not within the act. In the Hopkins and Anderson 
Cases the contracts involved were between the members of certain 
live stock exchanges doing business in Kansas City, Mo., embodied 
in certain rules thereof. Those contracts affected directly the buying 
and selling of live stock at the stock yards in said city. They did not 
relate to interstate commerce on live stock, and affected it indirectly 
only. They were held to be not within the act. In the Trans-Mis- 
souri Freight Association, Joint Traffic Association, and Northern 
Securities Company Cases, the contracts involved were between com- 
mon carriers engaged in interstate commerce. In the Addyston Pipe 
Steel Company Case the contract involved was between persons en- 
gaged in interstate commerce in iron pipe. And in the Swift and 
Company Case the contract involved was between persons engaged 
in interstate commerce in méat. The contract in each instance affected 
directly the interstate commerce carried On by the parties thereto. It 
related to such commerce, acted upon, and touched it, and such com- 
merce w^s the subject thereof. It was held in each instance that 
the contract was within the act. 

It follows from thèse holdings that the nature of the commercial 
power of Conç^ress is as I bave stated it. Législation prohibiting con- 
tracts that affect interstate commerce or its adjuncts indirectly, or 
which do not relate thereto, act upon, or touch either, or of which such 
is not the subject, itself, affects interstate commerce or its adjuncts in- 
directly, and does not relate thereto, act upon. or touch them, and 
such is not the subject thereof. It is only législation prohibiting con- 
tracts that affect interstate commerce or its adjuncts directly, or that 
relate thereto, act upon, or touch either, or of which such is the sub- 
ject, that itself affects interstate commerce or its adjuncts directly and 
relates thereto, acts upon, and touches them, and of which stich is 
the subject. In the course of bis opinion, in the Addyston Pipe & 
Steel Company Case, Mr. Justice Peckham frequently refers to con- 
tracts within said act as those regulating said commerce directly and 
substantially, and not those regulating it indirectly, remotely, incident- 
ally, and collaterally. It is this référence, no doubt, that suggested 
the position taken hère as to the nature of said power which I hâve 
criticis^d. There are, however, other références in said opinion which 
show that what he had in mind was the distinction between contracts 
and législation that affected interstate commerce directly, and con- 
tracts and législation that affected it indirectly, which is the correct 
way, as I submit, of putting the matter. 

I hâve thus arrived at the conclusion as to the nature of the power in 
question by a generalization of the two lines of décisions cited and 
relied on by defendant's counsel, as upholding their view thereof. The 
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generalization might hâve taken a wider scope by embracing tbe great 
number of other décisions involving the validity of state législation 
claimed to be an encroachment on the commercial power of Congress 
not cited or relied on ; but to hâve done so would not hâve changed 
the resuit and unduly lengthened this opinion. 

There are not many other décisions of the Suprême Court involving 
the validity of congressional législation, whose validity was dépendent 
on that power, that can be considered in arriving at such a conclusion. 
Until lately, législation in any way affecting interstate commerce or its 
adjuncts has been enacted principally by state Législatures. There 
lias not been a great amount of congressional législation affecting that 
matter. It is only in récent times that it has become, to any great 
extent, the subject of congressional considération and action. It is 
just what one would expect, therefore, to fînd that there are not many 
décisions of that court dealing with the validity of such législation. 
Outside of those already considered, I do not deem it important to 
make any référence to any such décisions beyond the case of Johnson 
V. Southern Pacific, 196 Ù. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363. It 
involved the Safety Appliance Act of Congress of March 2, 1893, 
c. 196, 27 Stat. 531 [U. S. Comp. St. 190i, p. 3174]. The consti- 
tutionality of the act was assumed therein. It was not attacked. 
The décision was occupied entirely with its construction. The safety 
appliance act affected directly an adjunct of interstate commerce, to 
wit, the cars engaged therein, and that as to their couplers. It related 
thereto, acted upon, and touched it, and such was the subject thereof. 

I am aware that the chssic définition of the power in question is to 
be found in the words of Mr. Chief Justice Marshall, in the case of 
Gibbons v. Ogden, when he said that the power to regulate commerce 
is the power "to prescribe the rule by which commerce is to be gov- 
erned," often subsequently repeated in subséquent décisions of the 
Suprême Court in substantially the same words. Mr. Justice Harlan, 
in the case of Champion v. Ames, 188 U. S. 321, 23 Sup. Ct. 321, 47 
L. Ed. 492, characterized it as a "gênerai observation." What I hâve 
advanced is simply the outcome of a struggle after something more 
definite. After the great number of décisions of that court involving 
state and congressional litigation affecting interstate commerce and its 
adjuncts, the matter ought to be capable of more definite statement. 
A true generalization thereof is bound to give it. 

Having thus reached a conclusion as to the nature of the power in 
question, we come to the other position of defendant's counsel, to wit, 
that said section is not within said power ; and in disposing of it I will 
treat its nature as I hâve defined it, and not as they bave. Does it 
aflfect interstate commerce, or any of its adjuncts, directly? Does it 
relate thereto, act upon, or touch either, or is either the subject of it? 
It must be admitted that it does, and that such is the case. It affects 
an adjunct of interstate commerce, relates thereto, acts upon, and 
touches it, and such is the subject of it. That adjunct is common car- 
riers engaged in interstate commerce, and their officers, agents, and 
employés. It forbids them from doing any of the things covered by 
that section. 
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But it may be thought that it is not sufficient that congressional 
législation should affect an adjunct of Interstate commerce directly, 
relate thereto, act upon, or toiich it, or that it be the subject thereof 
in order to be valid. To this end it must serve some tisefiil purpose 
in regard to Interstate commerce itself, and not be intended to and in 
fact accomplish no more than some ulterior purpose. I am not pre- 
pared to say that such a view is not correct. There is nothing in the 
Johnson Case impugning its correctness. Of course, the requirement 
as to providing couplers was and is bénéficiai to the manufacturers 
thereof and to brakesmen; but it is bénéficiai also to interstate com- 
merce itself. It makes it more attractive for brakesmen to engage 
therein, by lessening the danger of the business. The necessities of this 
case do not require that I should dispute the correctness of this view. 
The section involved herein is not without a bénéficiai effect upon inter- 
state commerce itself. Its tendency is to prevent an interruption to 
interstate commerce by reason of strikes, lockouts, and boycotts, and 
such, as I hâve already stated, vi^as its intent. 

Until récent times, the national attitude towards interstate commerce 
bas been almost solely to prevent its being burdened and interrupted. 
Such bas been the controlling considération in determining the validity 
of State législation afi^ecting it Or its adjuncts. 

In the case of United States v. Coombs, 12 Pet. 73, 9 L,. Ed. 1004, 
the question involved was whether one could be indicted under the act 
of Congress entitled "An act more effectually to provide for the pun- 
ishment of certain crimes agaiust the United States and for other 
purposes," approved March 3, 1825, for stealing a quantity of mer- 
chandise belonging to a ship wrecked on the coast of ISltw York; the 
goods at the time they were stolen being above high-water mark, and 
hence outside of the jurisdiction of the United States. It was held 
that he could. Mr. Justice Story said : 

"It [commercial power of Cougi'oss] does not stop at the mère bouiijary Une 
of a State; nor is it conflned to acts doue on tlie water, or in tlie necessary 
course of the navigation thereof. It extends to such acts doue on land which 
interfère with, obstruct, or prevent the due exercise of the power to rej^rulate 
eoiumerce and navigation witl) foreign nations and among the states. Any of- 
fense whlch thus interfères with, obstructs, or prevents such commerce and 
navigation, though done on land, may be punlshed by Oongress under its gên- 
erai authority to make ail laws necessary and proper to exécute their dele- 
gated constitutional powers. No one can doubt that the various offenses enu- 
merated in the tenth section of the Act are ail of a nature which tend essen- 
tially to obstruct, prevent, or destroy the due opération of commerce and 
navigation with foreign nations and among the several states." 

In the case of In re Debs, 158 U. S. 665, 15 Sup. Ct. 900, 39 L. Ed. 
1092, it was held that the United States, through its Attorney Gen- 
eral, had a right to bring a suit to enjoin the interruption of interstate 
commerce caused by the Chicago strike of 1894. 

The anti-trust act of 1890 is another manifestation of this national 
attitude, and there would seem to be no room to doubt that the tenth 
section of the act of June 1, 1898, involved herein, is a still furthei 
manifestation thereof. 

The ground upon which it is claimed by defendant's counsel that 
said section does not affect directly or, as they bave it, regulate directly 
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that which is the subject of the commercial power of Congress, and 
hence is not within it, is that "it is merely an intermeddling by Congress 
with the private relations between master and servant." lUit it doçs 
not deal with the relations between master and servant in the abstract. 
It deals with the relations between particular masters and servants, 
to wit, common carriers cngaged in Interstate commerce and their 
employés. Such carriers and their employés are the adjiir.cts of such 
commerce. Hence said législation affects those adjuncts directly. 
It relates thereto, acts upon, and touches thern, and they are the subjects 
thereof. This being so, it is within that power. I conclude, there- 
fore, that said section is not unconstitutional for this reason. 

Another reason given in support of the claim that said section is 
unconstitutional is that, however it may be as to its being within the 
commercial power of Congress, it is prohibited by the fifth amend- 
ment to the fédéral Constitution, in so far as it provides that no person 
shall "be deprived of life, liberty or property without due process of 
law." In other words, it is claimed that that portion of said amend- 
ment is a limitation upon the commercial power of Congress, and. 
though said section cornes within the latter, it cornes within the former 
also. It must be conceded that, if this position is correct, then said 
section is unconstitutional. 

Defendant's counsel cite in support of bis position the foUowing 
décisions of the highest courts of the states of Missouri, Illinois, Wis- 
consin, and New York, to wit: State v. Julow, 129 Mo. 163, 31 S. 
W. 781, 29 L. R. A. 257, 50 Am. St. Rep. -143 ; Gillespie v. People, 
188 111. 17G, 58 N. E. 1007. 52 L. R. A. 283. 80 Am. St. Rep. 17() ; 
State V. Kreutzburg, 114 Wis. 530, 90 N. W. 1098. 58 L. R. A. 748, 
91 Am. St. Rep. 934; People v. Marcus, 77 N. E. 1073, 185 N. Y. 257. 
In each of thèse cases a state statute was involved substantially similar 
to said tenth section, in making it an offense for an employer to dis- 
charge or refuse to employ an employé because of his membershîp 
in a labor organization. In those cases they were sought to be enforced 
against persons engaged in private business^n the Missouri and New 
York cases against a manufacturer, and in the Illinois case against a 
contractor. It does not appear in what business the défendant was 
engaged in in the Wisconsin case. In each case the statute was held 
to be unconstitutional, as in violation of certain provisions of the 
state Constitution and of the fourteenth amendment to the fédéral 
Constitution, in so far as it prohibited state action depriving any per- 
son of life, liberty, or property without due process of law. 

Counsel for the United States contend that said décisions are er- 
roneous. They maintain that such statutes do not deprive the em- 
ployer of any lawful right ; that they simply protect the rights of em- 
ployés against invasion by the employer ; and that the alleged right 
of the employer is a right to interfère with the liberty of his em- 
ployés because they are in his service. This argument merely begs 
the question. No décision is cited to the contrary of those décisions, 
except a nisi prius décision in the case of Davis v. State, 30 Wkly. 
Law Bul. 342. I am not disposed to question the correctness of those 
décisions. On the contrary, they seem to me based upon sound rea- 
soning. As said by Cooley on Torts, 278: 
152 F.— 4S 
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"It is a part of every man's civil riglits tliat lie be left nt liberty to reftiso 
business relations with any person wlioinsoever, whether the refusai rests upon 
reason or is tbe resnlt ot wbini, caprice, préjudice, or malice. With his reasons, 
neither the public nor third persous bave aiiy légal coucern." 

But it does not follow from the correctness of thèse décisions that 
section 10 is unconstitutional, though it seems quite plausible that, 
if State législation of this character is unconstitutional as being in vio- 
lation of the fourteenth amendment, prohibiting state action depriving 
any person of life, liberty, or property without due process of law, 
said tenth section is unconstitutional also, as being in violation of the 
fiftli amendment, prohibiting fédéral action depriving a person of life, 
liberty, or property without due process of law. The question may be 
thought to dépend' upon whether said fifth amendment is a limitation 
upon the commercial power of Congress conferred by subsection 3, 
§ 8, art. 1, of the original Constitution. 

In the case of Gibbons v. Ogden, Mr. Chief Justice Marshall, in 
the language heretofore quoted, said : 

"This power, like ail others vested in Congress, is complète in Itself, may be 
exercified to its utmost extent, and acknowledges no limitations otber than 
are prescribed in the Constitution." 

This language is repeated several times in subséquent cases. It 
would seem to imply that limitations on said power are to be found in 
the fédéral Constitution. I hâve found nowhere any statement as to 
what limitations thereon are to be found there'n. Nor hâve I taken 
the time to study the Constitution with the view of ascertaining for 
myself those limitations. But it would seem to be reasonable to hold 
that said amendment is a limitation on sa'd power. 

In the case of United States v. E. C. Knight Co., 156 U. S. 1, 15 
Sup. Ct. 349, 39 L. Ed. 335, Mr. Justice Harlan, in his dissenting 
opinion, said : 

"In eommitting to Congress the control of commerce with foreign nations 
and among the several states, tbe Constitution did not deflne the means that 
may be employed to protect the freedom of commercial intercourse and traf- 
fic established for the beneflt of the people of the Union. It wisely forbore to 
impose any limitations upon the exercise of that power, except those arising 
from the gênerai nature of the governmeut, or such as are embodied in the 
fundamental guarauty of liberty and property." 

It would hardly be held that it was not a limitation on the commer- 
cial power of Congress in the matter of depriving a person of his prop- 
erty without due process of law. 

In the case of Monongahela Nav. Co. v. United States, 148 U. S. 336, 
13 Sup. Ct. 630, 37 E. Ed. 463, Mr. Justice Brewer said: 

"But, like the otber power granted to Congress by the Constitution, the 
power to regulate commerce is subjeet to ail the limitations iniposed by such 
instrument, and among them is that of the tifth amendment we hâve hereto- 
fore quoted. Congress bas suprême control over the régulation of commerce, 
but if, in exercising that suprême control, it deems it necossary to take pri- 
vate property, then it must proceed sub.ieet to tbe limitations imposed by this 
fifth amendment, and can take only on payment of just compensation. ïhe 
power to regulate commerce is not given in any broader terms than that to es- 
tablisb post offices and iiost roads ; but, if Congress wislies to take private prop- 
erty upon wliicli to build a post office, it must either iigree upon tbe priée witU 
the owuer, or in condenuiatiou pay just compensation therefor." 
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If Congress were to pass a law reducing the rates for interstate 
transportation of passengers or goods to such a point as to amount to 
a confiscation of the property of a common carrier engaged tlierein, 
there can be no question that such a law would be held to be afifected 
by the fifth amendment. If, then, said amendaient limits said power 
in the matter of depriving a person of his property witliout due process 
of law, no reason can be given why it should not be held to limit said 
power in the matter of depriving a person of his liberty without due 
process of law. 

Yet it bas been held in the cases heretofore considered in which the 
anti-trust act of 1890 bas been applied, that it does not limit said power 
of Congress in prohibiting contracts in reasonable restraint of interstate 
commerce, whether made by common carriers or others engaged there- 
in. The liberty of private contract in this particular is held not to be 
preserved by said amendment as against the commercial power of 
Congress. In the Addyston Pipe & Steel Company Case, Mr. Justice 
Peckham said: 

"The provision in the Constitution does not, as we believe, exclude Con- 
gress from legislating with regard to contracts of the above nature, while in 
tlie exercise of its constitutional right to regulate commerce among the states. 
On the eontrary, we thinic the provision regarding the liberty of the citizen is 
to some extent iimited by the commerce clause of the Constitution." 

But, conceding, as I think we must do, that said amendment is a 
limitation, to a certain extent at least, upon the commercial power of 
Congress, in so far as it prohibits a deprivation of liberty without due 
proceSs of law, is the législation in question a deprivation of such lib- 
erty within the meaning thereof, and hence unconstitutional? This 
dépends entirely upon what liberty is intended to be protected thereby. 
It is certainly not the liberty to do what one pleases that is thereby 
protected from invasion by Congress under its commercial power. 
We hâve just seen that the liberty of making reasonable contracts in 
restraint of interstate commerce are not so protected. Congress, un- 
der its commercial power, notwithstanding said amendment, had the 
right to enact the anti-trust act of 1890 which bas been construed to 
prohibit the making of such contracts, or of any contracts that directly 
afïect by way of restraint such commerce. In the case of Champion 
V. Ames, 188 U. S. 357, 23 Sup. Ct. 327, 47 L. Ed. 492, it was held 
that the act of Congress, prohibiting the transportation of lottery tick- 
ets from one state to another by an express company, was valid under 
said commercial povi'er, notwithstanding said amendment. Mr. Justice 
Harlan there said : 

"But surely it will not be said to be a part of any one's liberty, as reeog- 
nized by tbe Suprême law of the land, that he shall be allowed to iutrodH(;e 
into commerce among the states an élément that will be œufessedly iujurious 
to the publie morals." 

In view of thèse décisions, one must conclude that it is only a liberty 
that it is reasonable and proper that should not be subject to invasion 
by Congress under its commercial power that is protected therefrom 
by said amendment. The matter hère, then, comes to this : Is the 
liberty of a common carrier engaged in interstate commerce to dis- 
charge an employé, or to refuse to employ him, because of his member- 
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ship in a labor organization, such a liberty as that it is reasonable 
and proper that it should not be interfered with by Congress under its 
commercial power? We hâve seen that it bas been held that the Ub- 
erty of one ergaged in what may be characterized as a lavvful private 
business to so act is such that it is reasonable and proper that it should 
not be invaded by state législation, and that it is protected by the four- 
teenth amendment; but it does not follow from this that the liberty 
of such a common carrier to so act is such that it is not reasonable or 
proper that it should be invaded by Congress under its commercial 
power. A person engaged in a lawful private business and a common 
carrier engaged in Interstate commerce occupy entirely différent posi- 
tions. The former has a fundamental right upon bis own choice to 
engage in and carry on such business. The latter has no such right. 
It exercises a public function, and has no right to exercise it except by 
consent of the national government, express or implied. 

The position that a common carrier, such as a railroad for instance, 
exercises a public function, is upheld by fréquent statements in the 
opinions of the Suprême Court. In the case of Charlotte, C. & A. R. 
Co. v. Gibbes, 143 U. S. 386, 12 Sup. Ct. S55, 35 L. Ed. 1051, Mr. 
Justice Field said : 

"Thongh railroad corporations are private corporations, as distingnished 
from ttiose created for municipal and governmental purposes, their uses are 
public. They are formed for the convenieuce of the public in the transporta- 
tion of persons and merchandise, and are invested for that purposè with spécial 
privilèges. They are allowed to exercise the state's right of eminent domain, 
that they may appropriate for their uses the necessary property of others upon 
paying just compensation therefor, a right which can only be exereised for 
public purpose, and they assume, by the acceptance of their charters, the obli- 
gations to transport ail persons and merchandise npoii lilie conditions and 
at reasonable rates, and they are authorized to charge reasonable compensation 
for the services they thus perform." 

Mr. Justice Brewer, in his dissenting opinion in the case of Budd 
V. New York, 143 U. S. 517, 12 Sup. Ct. 468, 36 L. Ed. 247, said: 

"Property is devoted to a public use when, and only when, the use is one 
which the public in its organized capacity, to wit, the state, has a right to 
create and maintain, and therefore one which ail the public hâve a right to 
demnnd and share in. The use is public, because the public may create it, and 
the individual creating it is doing thereby and pro tanto the work of the state. 
The création of ail highways is a public dnty. liallroads are highways. The 
state may build them. If an individual does that work, he is pro tanto doing 
the work of the state. He dévotes his property to a public use." 

In the case of L. & N. R. Co. v. Kentucky, 161 U. S. 696, 16 Sup. 
Ct. 721, 40 L. Ed. 849, Mr. Justice Brown said : 

"It has been too often held that railways were public highways, and their 
functions were tliose of the state, though their ownership was private, and 
that they were subject to control for the common good, to be now open to 
question." 

And in the case of United States v. Joint Traffic Association, 171 
U. S. 569, 19 Sup. Ct. 32, 43 E. Ed. 259, Mr. Justice Peckham said : 

"When the matter of the building of railroads as highways arose, a ques- 
tion was presented vvhether tlie state should itself build them, or permit otliers 
to do it." 
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And, again. 

"Tl:a business of a railroad carrier is of a public nature, and in performing 
it tlie carrier is aiso performing to a certain exteut a funetiou of governnient 
which, as counsel observed, requires them to perform the service upon equa! 
ternis to ail." 

It follovvs, then, that a common carrier engaged in Interstate com- 
merce is exercising a function of tlie national government and tliat by 
its consent, express or implied. The national government can itself 
exercise that fnnction. In the case of California v. Central Pac. R. 
Co., 127 U. S. 1, 8 Sup. Ct. 1073, 32 L- Ed. 150, Mr. Justice Bradley 
said: 

"The power to construct, or to authorize individuals or corporations to con- 
struct, national highways and bridges from state to state, is essential to the 
complète œntrol and régulation of Interstate commerce. Without authority 
of Congress to establish and maintain such highways and bridges, it would be 
without authority to regulate one of the most important adjuncts of com- 
merce. This power in former times was exerted to a very limited extent ; the 
Cumberland or National Koad being the most notable instance. Its exertion 
was but little called for, as commerce was then mostly conducted by water, 
and many of our statesmen entertalned doubts as to the existence of the power 
to establish ways of communication by land. But since, in conséquence of the 
expansion of the country, the multiplication of its products, and the invention 
of railroads and locomotion by steam, land transiwrtation bas so vastly in- 
creased, a sounder considération of the sub.1ect has prevailed and led to the 
conclusion that Congress has plenary power over the whole subject. Of 
course, the authority of Congress over the territories of the United States and 
its power to grant franchises exercisable therein, are and ever hâve been un- 
doubted ; but the wide power was very freely exercised, and much to the gên- 
erai satisfaction, in the création of the vast systein of railroads Connecting the 
East with the Paciflo, traversing states as well as territories, and emi)loying 
the agency of states as well as fédéral corporations." 

And in the case of Wilson v. Shaw (decided January 7, 1907) 27 

Sup. Ct. 233, 204 U. S. 24, 51 L. Ed. , the Suprême Court based the 

right of the United States to build the Panama Canal, which was ques- 
tioned therein on its commercial power. Mr. Justice Brewer said: 

"Again, plaintifC confonds that the government has no power to engage any- 
where in the work of constructing a railroad or canal. The décisions of this 
court are adverse to this contention. * * * Thèse authorities recognizt^ 
the power of Congress to construct interstate higliways. A fortiori Congress 
would bave like power with the territories and outside of state lines, for tbere 
the législative power of Congress is limited only by the provisions of the 
Constitution, and cannot confllet with the reserved power of the states." 

That différences in matter of action on its, or his, part follow from 
this différence of position occupied by a common carrier engaged in 
state or interstate commerce, and a person engaged in private business, 
is stated by Mr. Justice Peckham, in the case of United States v. Trans- 
Missouri Freight Association, 166 U. S. 321, 17 Sup. Ct. 540, 41 L. 
Ed. 1007, in thèse words : 

"The Company [a railroad company] may not charge unreasonable priées for 
transportation, nor can it make un.iust discriminations, nor sélect its patrons, 
nor go ont of business when it ehooses, while a mère trading or manufacturing 
Company may do ail thèse things." 

It would seem also that dift'erences in the matter of the right of the 
state or United States to control foUows therefrom. In the case of 
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Cotting V. Goddard, 183 U. S. 79, 22 Sup. Ct. 30, 4G t. Ed. 93, Mr. 
Justice Brewer intimated that there might be a différence m this par- 
ticular as to property rights. He said : 

"Xow, iu the Ught of thèse décisions and facts, it is insisted that the sauie 
rule as to the liniit of judicial interférence must apply in cases ni wnien a 
public service is distinctly inteuded and reudered, and in those m wliicu, 
without any intent of public service, the owners hâve plaeed their prop- 
erty on sucii a position that the public bas an interest in its use. Obviousiy 
there is a différence in the conditions of thèse cases. In the one the owiiei 
bas intentlonally devoted his property to the discharge of a public service. 
In the other he bas plaeed his property in such a position that. willmgly oi 
unwillingly, the public bas acquired an interest ni its use. In the one he de- 
liberately undertakes to do that whieh is a proper work for the state. In the 
other, in pursuit of merely private gain, he has plaeed his property in such a 
position that the public bas become interested in its use. In the one it may 
be said that he voluntarlly accepts ail the conditions of public service which 
attach to llke service performed by the state itself ; in the other. that he sub- 
niits to only those necessary interférences and régulations whlch the public 
interests require. In the one he expresses his willingness to do the work of 
the state, aware that the state in the discharge of its public duties is not 
guided solely by a question of profit. It may riglitfully détermine that the par- 
tieular service is of such importance to the public that it may be conducted 
at a pecunlary loss, havlng in view a larger gênerai interest. At any rate, 
it does not perform its services with the single idea of profit. Its thought 
is the gênerai public welfare. If in such a case au individual is willing to 
undertake the work of the state, may it not be urged that he in a measure 
subjects himself to the sanie ru!es of action, and that, if the body which ex- 
jiresses the judgment of the state belleves that the particular services should 
be rendered without profit, he is not at liberty to coniplain? While we bave 
.-aid igain and again that one volunteeriug to do such service caniiot be com- 
pelled to expose his property to confiscation, that he caunot be compelled to 
snbmit Its use to such rates as do not pay the expeiises of the work, and 
therefore create a eonstantly increasing debt which ultiinately works its ap- 
ju'opriation, still is there not farce in the suggestion that as the state may do 
the work without profit, if he voluntarlly undertake to act for the state, he 
must submit to a like détermination as to the paramount interests of the pub- 
lic?" 

By referring to this statement I do not commit myself to the idea 
it may be thought to favor. Rather I would be inclined to think that 
if a state or the United States déclines itself to perform this public 
function, and permits and, as it were, invites others to perform it, and 
to make an investment of time, thought, labor, and capital in its per- 
formance, such persons should be entitled to a f^ir and reasonable 
return on the investment, and that this right could not be taken from 
them without just compensation. Such may be said to bave been a term 
in the implied understanding of the parties to the permission or in- 
vitation at the time of its acceptance. 

But it seems to me clear that there is a diiïerence in this particular 
as to liberty of action by such common carrier or person. Whatever 
may be the'control that a state or the United States has over a person 
engaged in private business in the matter of his liberty of action, it is 
reasonable to hold that it has sufficient control over a common carrier 
in the matter of its liberty of action as to enable it to bring about an 
efficient performance of the public function with which it is mtrusted, 
and to prevent action on its part that may cause an interruption in the 
performance thereof, and this on the ground that another term in that 
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understanding is that it (the common carrier) woukl perform thc 
public function intrusted to it to the very best advantage, and that the 
State or United States, as the case might be, reserved to itself the power 
thereafter to control it to an extent reasonably necessary to secure that 
resuit. Amongst the things which Mr. Justice Brovvn said in the 
quotation abovc niade from his opinion in the case of L. & N. R. Co. 
V. Kentucky, had been held too often to be thiis open to question, was 
"that railwavs were subject to control for the common good." And 
in the case ôf Charlotte, C. & A. R. Co. v. Gibbes, supra, Mr. Justice 
P'ield referred to what followed from the nature of the function per- 
formed by railroad corporations, in thèse vvords: 

"Beit}g tlie reei]>ipnts of sixh-UU privilèges fnim tlie state to be oxei-eised in 
the interest ol:' tlie imblic, and assuiuitif; the ohlisatious thus nientioneil, their 
Imsiiiess is deeineO afteeted with a publie use. ajid to the extent ot that use 
is subject to lefrislative régulation. <i(>on.'ia Itailroad & F.avikiiiîic €o. v. Smith, 
V2S U. S. 174. 179, !) Sup. Ct. 47, 32 L. Ed. 377. That régulation niay extend 
to ail ineasnres deenied ossential not merely to seeure the safet.v of passengers 
and freight, but to iironiote the eonvenieuîe of the publie in the transaetiou 
of business with them, and to iirevent abuses of extortionate charges and 
un.iust discrimination. It may enibrace a gênerai supervision of the opération 
of their roads, which may be exercised by direct législation commanding or for- 
bidding, under severe penalties, tlie doing or omission of partieular acts, or 
it may be exercised tbrough comniis«ioners sj)eci;i!!y arii)ointed for that pur- 
po.se. ïhe mode or manner of régulation is a matter of législative discrétion." 

If this line of reasoning is sound, then said section is not within the 
fifth amendment. It is not reasonable or proper that the liberty of ac- 
tion of a common carrier engaged in interstate commerce in the par- 
ticulars covered thereby shou'd be bevond tlie control of Congress under 
its commercial power. It is not such liberty of action as is protected 
thereby against the exercise of said power, in that it is action calculated 
to provoke strikes, boycotts, and lockouts, and cause an interruption 
and cessation of interstate commerce. The one partieular, more than 
any other, in which such common carrier's libert}- of action seems to 
be within the control of Congress under its commercial power, is in 
doing that which will, or may, obstruct such commerce. As we hâve 
seen, Congress has power to prevent obstruction thereof by contracts 
reasonably restraining it, entered into between competing common car- 
riers, and so great is its power hère that it can prohib't such contracts 
when made by persons not exercising any public function. Had the 
United States itself exercised this public function, there can be no ques- 
tion that législation of this character affecting olîrcials would be entirel}- 
légal. There is no reason why the fact that it has intrusted its perform- 
ance to a private corporation should make any différence. The only 
possible ground for holding that said section is in violation of the fifth 
amendment is that it has no real and substantial relation to the free 
course of interstate commerce. I believe that it has such relation there- 
to. At the very least I cannot say that it lias not. I am constrained. 
therefore, to hold that said section is not unconstitutional for this 
reason. 

Still another reason urged in support of the position that said section 
is unconstitutional is that it penalizes a common carrier engaged in in- 
terstate commerce for discharging an employé because of his member- 
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ship in a labor organization, or otherwise discriminating agaînst him 
on tliat ground, without référence to the fact whether he is engaged in 
interstate commerce or solely in intrastate commerce. This court takes 
judicial knowledge of the fact tliat the Louisville & Nashville Railroad 
Company, a common carrier engaged in interstate commerce, and whose 
master mechanic is charged with a violation of said section in the in- 
dictment herein, opérâtes trains over its railroad solely in Kentucky. 
It opérâtes such trains between Louisville and Lexington, and between 
Lexington and Maysville, and possibly elsewhere. It is claimed that 
by said section it is made an offense for said company, or any officer, 
agent, or employé thereof, to discharge or otherwise discriminate 
against an employé so engaged solely upon any of said intrastate trains, 
because of such membership; that it is penalized by the very same 
words that such discriminating action as to an employé engaged in in- 
terstate commerce is penalized; that I hâve no power to limit this 
broad language to employés not engaged on intrastate trains ; and that 
therefore the whole section must fall. The cases of U. S. v. Steffens 
(The Trade-Mark Cases), 100 U. S. 83, 25 L. Ed. 550, U. S. v. Har- 
ris, 106 U. S. 629, 1 Sup. Ct. 601, 27 L. Ed. 290, and Baldwin v. Franks, 
120 U. S. 678, 7 Sup. Ct. 656, 763, 32 L,. Ed. 766, are cited in support of 
the next to the last of thèse several propositions. To the same efïect 
are the following cases, to virit: Allen v. Pullman Co., 191 U. S. 171, 34 
Sup. Ct. 39, 48 L. Ed. 134; Illinois Central R. Co. v. McKendree, 

37 Sup. Ct. 153, 303 U. S. 514, 51 L. Ed. . 

Of course the doctrine of those cases must be accepted as sound; 
but they hâve no application hère. It is not likely that the employés 
of a railway common carrier engaged in interstate commerce, employed 
solely upon intrastate trains, do not hâve anything to do in the course 
of their employment with interstate commerce, i. e., that such em- 
ployés, though exclusively so engaged, are not in reality also ad- 
juncts of interstate commerce. It is so unlikely that I would not be dis- 
posed to overthrow the section in question, if such fact would render it 
unconstitutional, without further information that such was the case. 
Said section was enacted in view of existing conditions, and its validity 
would not be affected by an imaginary, as distinguished from a real, 
State of things. Take, for instance, the intrastate trains of the Louis- 
ville & Nashville Railroad Company, operating between Louisville and 
Lexington and between Lexington and Maysville. That company 
opérâtes no interstate trains over said portions of its railroad. In 
conséquence said intrastate trains do an interstate commerce business, 
and, no doubt, a very large business of that character. Frequently, if 
not always, the intrastate freight trains operated thereon hâve on them 
interstate cars passing between points thereon and points on its Mem- 
phis, Nashville, and Knoxville branches to the south of Kentucky. The 
same is true as to the intrastate passenger trains operated thereon. 
Beyond question they do a large interstate passenger and express 
business between said points. Undoubtedly there is a breakage în the 
passage at Louisville and Paris, but the passage is under one con- 
tract and for continuons service. The employés on such trains, there- 
fore, though adjuncts of intrastate commerce, are at the verv same time 
adjuncts of interstate commerce. If, then, Congress, under its com- 
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mercial power, has no right to penalize a cornmon carrier of interstate 
commerce for such discriminating action, save oui)- as to interstate 
employés, the fact that said section applies to such employés who are 
also intrastate employés cannot invalidate it. 

In the case of The Daniel Bail, 10 Wall, 557, 19 L. Ed. 999, Mr. 
Justice Field said: 

"Tlie fact tliat several différent and independont asencies are oiuployed In 
transporting the commodity. soiue ucting entirely in one state and sonie act- 
ing through two or more states. does in no resiieet affeet tlio eliiiracter of 
the transaction. To the extent in which each ngency acts, in that transpor- 
tation, it is snbject to the régulation of Congress." 

The only likelihood of an intrastate train of an interstate carrier not 
doing any interstate business under any circumstances would be where 
such train was operated over that portion of the road over which in- 
terstate trains ran also. But, again, if it be conceded that there is such 
a thing in this country as employés of a common carrier engaged in 
interstate commerce, who are adjuncts solely of intrastate commerce, 
and that to invalidate an act of Congress penalizing such discriminating 
action towards such employés would be unconstitutional, there is room 
to hold that the section in question admits of a construction limiting 
its application to employés who are wholly, or partially, adjuncts of 
interstate commerce, notwithstanding the sweeping language in the 
first section, providing that "the term employés as used in this act, 
shall include ail persons actually engaged in any capacity in train opéra- 
tion or train service of any description." It is a cardinal rule of con- 
struction that where législation admits of two constructions, one of 
which would uphold and the other invalidate it, the former will be 
adopted. Such a construction may be justified by the évident intent 
of Congress to be drawn from its title and ail its provisions to keep 
within its commercial power. 

There is nothing in any of said décisions relied on hère against such 
a position. I understand the indictment to charge that Coppage, the 
employé, whom it is alleged was discriminated against was an em- 
ployé engaged in interstate commerce. But it is not entirely clear 
that an act of Congress, penalizing such action towards such em- 
ployés, would be unconstitutional. It would not be the action of a 
common carrier engaged in intrastate commerce, that would be so pen- 
alized, but the action of the common carrier engaged in interstate com- 
merce, who also did an intrastate business. Such action towards an 
employé engaged in the intrastate department of its business would be 
as likely to cause an interruption in or embarrassment of its interstate 
department as like action towards an employé engaged in the latter. 

In the case of Gibbons v. Ogden, Mr. Chief Justice Marshall said: 

"The genius and cliaracter of the whole govornment seems to be that its 
action is to be applied to ail the external concerns of the nation, and to 
those internai cnncerns which aft'ect the states generally, but not to those 
which are eonipliedly within a particular state, which do not afCect other 
states, and with which it is not necessary to interfère for the purpose of ex- 
écution, of some of the gênerai powers of the government. The completely in- 
ternai conunorce of a state, then, niay be considered as reserved to the state 
itself." 
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And, again: 

"It is obvions tliat tlie goveniment of tlie TJiiion. in tlie exercise of ils ex- 
press powers (that, for example, of regulating commerce with foreign mi- 
tions ami among the states), maj- use means tliat niay also be employée! by a 
State, in the exercise of its aelvnôwledged povver (that, for example, of regulat- 
ing commerce within the state). If Congrcss license vossels to sail froni onc 
port to another, in the same state, the act is supi)os('(l to be necessaril,\' inci- 
(lental to the power expressly granted to Congress, and implies no claim of :•, 
direct power to regulate the purely internai commerce of a state, or to act di- 
rectly on its System of police." 

It seems to me, therefore, that the section in question herein is not 
unconstitutional for this reason : A final reason urged in support of 
the contention that it is unconstitutional is that it is class leg'islation, 
in that it confers privilèges upon union labor that are not conferred 
upon nonunion labor. In other words, the claim is that it dénies to 
nonunion labor the equal protection of the laws. But I find no provi- 
sion in the fédéral Constitution prohibiting class législation, i. e.. pro- 
hibiting Congress from denying one the equal protection of the laws. 
The provision in the fourteenth amendment applies only to state action 
amounting to such déniai. 

I would not, however, commit myself to the proposition that Con- 
gress can deny one the equal protection of the laws. It is too serions 
a matter to dispose of upon the very slight considération which I hâve 
given the matter. The necessities of this case do not require that I 
should dispose of this question herein. The section in question does 
not corne within such a prohibition, eveii if there was one affecting 
Congressional action. Such a prohibition would not prevent ail dis- 
crimination, but only such as was arbitrary and not reasonable; that 
is, not based on some reason of public policy. The discrimination 
hère, so far as it exists, is based on a reason of public policy. The 
purpose of the législation, as we hâve seen, was to prevent an inter- 
ruption of interstate commerce. The discriminating action on the 
part of a common carrier engaged iri interstate commerce towards aii 
employé prohibited by the section is liable to bring about such an in- 
terruption. Like discriminating action toward an employé who is not 
a member of a labor organization is not liable to produce any such 
resuit. There is nobody to back him up in his complaints and demands, 
or means by which he can bring about such interruption. 

It will not do to overlook the fact that Congress in enacting the 
législation in question viewed it, not from the standpoint of the labor 
organization, but from its own. That standpoint was the interest of 
interstate commerce committed to its charge by the fédéral Constitu- 
tion. This reason, then, does not meet my approval. I am con- 
strained to hold, therefore, th?t said section is constitutional. In dis- 
posing of the question I hâve borne along with me two gênerai con- 
sidérations: One is that I am not concerned with the policy of said 
législation — only with its constitutionality. The other is that I hâve 
no right to hold an act of Congress unconstitutional, unless it is clear- 
ly so. It seems to me that thèse two considérations, in connection with 
those handled in détail, are sufficient to demand of me that I uphold 
said law. 
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The matter has been considered elsevvhere in two cases. In the 
case of United States v. Hill, an indictment found in the district of 
JVIassachusetts under said section in 1899, Judge Lowell overruled a 
demurrer thereto, and submitted the matter to a jury, which hung. 
There seems to liave been no further trial of the case. He deUvered 
no opinion as to its constitutionality. His action, however, involved 
its being constitutional. In the case of United States v. Scott (D. C.) 
148 Fed. 431, Judge Evans of the Western district of this state, a 
prosecution against an employé of the Louisville & Nashville Railroad 
Company, heîd the section unconstitutional. A comparison of his 
opinion with this will indicate wherein we dififer. 

The demurrer is overruled. 



In re NORTHRUP et al. 
(District Court, N. D. New Yorli. llarcl] 20, 1»07.) 

1. Bankeuptcy— Whongful Conversion of Tkust Fukds— Rigtit to Reclaim. 

Wliere a banlv acting merely as collection agent for anotlier banli under 
an agreement by which it was to remit the proceeds of ail collections as 
received, witliout autliority to crédit the same on its books, made a col- 
lection and mingled the proceeds with its own funils, and became bank- 
rupt without haviug remitted the same, so much of its cash at least as re- 
mained on hand at ail times between the date of the collection and the 
bankruptey, and came into the hands of its trustée, will be presumed to be 
proceeds of the collection, and may be reclaimed by the banb. owning the 
collection as its property. 

2. Same— Equitable Set-Off— Power of Court to Enfobce. 

Bankrupts as partners, doing business as a private bank, had an agree- 
ment with claimant bank by which each bank was to act as collection 
agent for the other, remitting the proceeds of ail collections made without 
charge or crédit. The bankrupts made an assignment, and were subse- 
quently adjudged bankrupts, having a short time previously coUected a 
draft sent them by claimant, the proceeds of which they had not re- 
mitted, but mingled with their own funds. At the time of the assign- 
ment they had certain collections in the hands of claimant, and between 
themselves agreed that the collections as between the two banks should 
be considered a "stand-ofC," and they did not list claimant as a creditor, 
nor schedule the collections in its hands as assets of their estate in bank- 
ruptey. Claimant, however, having made the collections sent it, in igno- 
rance of the assignment, or that Its own funds had been couverted, in ac- 
cordance with its agreement remitted the proceeds of such collections by 
drafts which were received and collected by the assignée, the proceeds 
afterward coming into the hands of the trustée in bankruptey. On learn- 
ing the facts, claimant accepted the set-off iutended by the bankrupts. and 
demanded a return of its drafts or their proceeds, which being refused 
it applied for an order directing their return by the trustée. HeJd. that 
It was compétent for the bankrupts to restore so much of the claimant's 
funds they had wrongfuUy converted by applying thereon the proceeds 
of their own collections in claimant's hands, and for claimant to aecept 
and ratify such Intended substitution upon learning of it, instead of 
attempting to trace and reclaim its own funds, and that the court in the 
exercise of its equity powers could carry such completed agreement into 
efCect by directing the return of the proceeds of the drafts. 

In Bankruptey. 

This is an application by the National Bank of Syracuse for an order 
directing the trustée in bankruptey of Walter E. Northrup and Robert A. 
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Hill, as copartners under tlie name of the Central Bank, doing business at 
Oneida, N. Y., to pay over to It the simi of $700.23, the amount of certain 
(Irafts sent by the Kational Bank of Syracuse to tlie said Central Bank in 
payment of certain collections it had made as agent for said Central Bank, 
but which had uot been received by it at the tinie it made a gênerai assign- 
ment for the benefit of its creditors. The same were received by the assignée 
soon after such assignraent, and collected by him, and the proceeds thcreof 
hâve been pald over to the ti'vistee in bankriiptcy. 

Mackenzie & Wade, for the application. 
E. Leland Hunt, opposed. 

RAY, District Judge. The National Bank of Syracuse at ail the 
times mentioned was incorporated and doing business as a national 
bank under the national banking laws, and had its principal office 
and place of business in the city of Syracuse, N. Y. Walter E. 
Northrup and Robert A. Hill were copartners, engaged in a private 
banking business under the name of Central Bank of Oneida, N. 
Y., and they had their office and principal place of business in the 
city of Oneida, N. Y. An agreement was made between the two 
banks under and by the terms of which each was to receive from the 
other, for collection simply, such paper as should be sent to it for 
that purpose. It was the agreement that, when collection was made, 
the proceeds of the paper collected should be immediately remitted 
to the one sending the paper for collection. No charge was made and 
no crédit given. The relation of debtor and creditor was not to arise. 
The relation was that of principal and agent purely. The parties 
acted under that agreement, and it is conceded that such was the re- 
lation existing between the parties. Each bank kept an account of the 
paper so received for collection and of remittances made. 

June 16, 1905, under this agreement, the National Bank of Syracuse 
forwarded to the Central Bank of Oneida for collection and remittance 
a certain draft for the sum of $1,170.39, which draft was drawn on 
one Robert Paul, of Oneida, N. Y. On the 17th day of June, 1905, 
the said Central Bank presented the draft to Paul for payment, and 
received from him in payment thereof the sum of $1,170.29. Nine 
hundred sixty-five dollars and ninety-eight cents of this sum was paid 
in cash, and the balance by certain exchange items. The Central Bank 
had the benefit of the same, and presumably the cash paid went into 
its vaults and became a part of the cash on hand. The identity of 
the money as such was therefore lost. It was no longer capable of 
exact identification, but it was money which it was the duty of the 
Central Bank to transmit to the National Bank of Syracuse, which 
had the title thereto. On the 37th day of June, 1905, the said Walter 
E. Northrup and Robert A. Hill, both individually and as copartners 
under the said fîrm name, made a gênerai assignment for the benefit 
of their creditors to one H. C. Stone, who qualified and took posses- 
sion of the assets of said Central Bank and of said individuals com- 
prising said firm. At the time such assignment was made and the 
doors of the Central Bank were closed there was in the said bank cash 
to the amount of $502, but between the day when said Paul draft was 
collected and the closing of the doors of the Central Bank its cash had 
been reduced to the sum of $24-7, so that the said Central Bank had 
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actually appropriated to its own use ail of said money except the sum 
last stated. There was no communication between the two banks in 
relation to such collection or the remittance of the proceeds. The 
Central Bank did not remit the proceeds of the Paul draft, and the 
proceeds hâve not been remitted or paid over since. From June 20 
to June 26, 1905, inclusive, the National Bank of Syracuse received 
from said Central Bank for collection and remittance under said agree- 
ment and collected items amounting to $540.50 and also another item 
of $255.73. There was no communication between the parties as to 
the collection of thèse items or the remittance of the proceeds. As a 
necessary conséquence, thèse moneys belonged to the Central Bank, 
and there was no right of offset, or to balance accounts, or to strike 
and remit balances, by the terms of the existing agreement. June 27, 
1905, and before the Central Bank made the assignment referred to, 
the National Bank of Syracuse in due course of business, and in ig- 
norance of the facts that the Central Bank was financially involved, 
or about to make an assignment, or that it had, in fact, used or ap- 
propriated any part of the Paul draft collection or that same had been 
collected, but assuming, of course, that it would remit the proceeds in 
due course of business, made and left for mailing, and about 6 o'clock 
p. m. of that day and after the Central Bank had closed its doors, but 
before the assignment was executed, mailed to the said Central Bank, 
two drafts for the amount of such collections made by said First Na- 
tional Bank of Syracuse, viz., one for $540.50 and the other for 
$255.73. Thèse drafts were received by said assignée, H. C. Stone, 
June 38th, duly indorsed by him, forwarded for collection, and paid 
by the Bank of America of New York City, on whom drawn, before 
the First National Bank of Syracuse could stop payment thereof, which 
it, with due diligence, endeavored to do on learning of such assign- 
ments. June 29, 1905, an involuntary pétition in bankruptcy was 
filed against the said firm (called "Central Bank") and the individuals 
comprising same, and H. W. Coley was appointed receiver of their 
property, etc., by the District Court of the United States in such pro- 
ceedings, and July 29, 1905, they were duly adjudicated bankrupts 
accordingly, and thereafter said Coley was duly appointed trustée of 
such bankrupt estâtes. The cash in said Central Bank when such as- 
signment was made, $502, and the proceeds of such drafts for $540.50 
and $255.73, respectively, received by said assignée, were paid over 
by the said assignée to said receiver and by him to such trustée, and 
he now holds same. It was given in évidence, and not disputed, that 
before closing its doors and making the said assignment, but on the 
same day, Northrup and Hill, composing the firm, had a conversation 
between themselves, in contemplation of the assignment, in which one 
asked the other how they stood with Syracuse, referring to the First 
National Bank of Syracuse, and the reply was that Syracuse owed 
them as much as they did Syracuse, and the partner making the in- 
quiry then said, "Then that is a stand-ofif." 

It is contended (1) that under thèse circumstances there was such a 

mistake of fact inducing the forwarding of the drafts to the Central 

Bank June 27th that title did not pass, and this court, in equity, may 

, and should direct their return or the return of the proceeds ; and 
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(2) that, if this cannot be doue, the First National Bank is entitled to 
the cash in the Central Bank at the close of business June 37th, and 
which passed to the assignée and subsequently to the trustée and now 
in the possession of the court, or at least to the sum of $347, the 
least sum such Central Bank had after the collection of such Paul 
draft. There can be no question that under the agreement sustained 
by the course of dealing between the Syracuse Bank and the Central 
Bank the title to the Paul draft, as well as its proceeds, remained in 
the First National Bank of Syracuse. The title was in the Syracuse 
Bank under évidence in the case which I hâve not recited. Metropoli- 
tan Nat. Bank v. Lloyd, 90 N. Y. 530. It remained there for the 
reason that by spécial agreement the Central Bank was a mère agent 
to collect and remit. It could not by its own act and without the 
consent or acquiescence of its principal make itself the owner of the 
draft or of its proceeds. No such consent was shown, and there was 
no acquiescence in any such action as the Syracuse Bank was ignorant 
of what the Central Bank had donc. The Central Bank did become 
liable to the Syracuse Bank for the conversion of its property, the 
proceeds of the Paul draft, to the extent it was converted, and North- 
rup and Hill also became criminally liable for grand larceny, but in 
no other sensé did they or their copartnership become the debtors of 
the Syracuse Bank. True, that bank might hâve waived the tort and 
brought action for money had and received after knowledge of the 
facts. It might hâve waived compliance with the contract and the 
remittance of the proceeds of the draft, and given consent that the 
sum collected by the Central Bank be offset against the amount col- 
lected by it, but nothing of the sort was done by mutual consent or ar- 
rangement, and what the First National Bank actually did in remitting 
the amounts collected by it for the Central Bank to that bank when it 
knew the Central Bank had its paper for collection and which prob- 
ably had been collected, or its proceeds, négatives any idea of such 
waiver and consent. 

This is a plain case of honesty and integrity, and strict compliance 
with the agreement on the one part, and of dishonesty, malfeasance, 
and violation of contract and moral obligations on the other, in which 
honesty got the worst of it. If Northrup and Hill had informed the 
assignée, H. C. Stone, of the situation and of the obligations of the 
agreement and of their talk regarding "the stand-off," and had pro- 
vided in the assignment for the protection of the Syracuse Bank in case 
it had remitted or should remit before obtaining knowledge of the 
assignment, or had requested the holding by their assignée of any 
such remittance in case it should come until the Syracuse Bank could 
take measures to protect itself, the case would be stripped of some of 
the rascality and felonious intent shown. The speed with which the 
assignée secured payment of the drafts in question may display mère 
business diligence. But, if so, this f act in no way améliorâtes the acts 
of Northrup and Hill. It is a case where the Syracuse Bank should be 
protected if protection can be afforded without doing violence to the 
law and without injury or injustice to others. The First National 
Bank of Syracuse was guilty of no wrong, no lâches. It simply ob- 
served its own contract obligations with strict business fidelity and 
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honor notwithstanding the delay of the Central Bank in accounting for 
the Paul draft sent to it for collection and remittance June 16th. In 
order to follow and recover or reclaim trust funds improperly disposed 
of by trustée or agent, it is generally necessary to identify the same. 
But such identification need not be absolute and complète as between 
the trustée and cestui que trust, or as between principal and agent. 
And there is no presumption the trustée or agent bas actually con- 
verted, misapplied, or wrongfuHlv disposed of the trust funds shown 
to hâve been in his hands. The presumption is the contrary. Trac- 
ing and identifying is a matter of évidence. Then, has the First Na- 
tional Bank of Syracuse traced into the possession of Northrup and 
Hill (the Central Bank) and sufficiently identified any of the proceeds 
of the Paul draft? June 17, 1905, they received the money, and, so 
far as the évidence shows, they at ail times thereafter had $247 on 
hand. This is sufficient identification to that amount. It is not 
shown to be money other than the proceeds of the Paul draft. Th'ere 
is no presumption that any of such proceeds were misapnl'ed ; but 
that it was misapplied in part is shown by the absence of ail but $247 
thereof. The proceeds of the Paul draft went into the Central Bank 
with the other funds belonging to that bank, and is presumcd to hâve 
remained there, not having been paid over to the Syracuse Bank ; and it 
is immaterial that such proceeds were mixed with other funds of such 
Central Bank. They did not lose their character. Roca v. Bvrne, 145 
N. Y. 183, 189, 190, 39 N. E. 812, 45 Am. St. Rep. 599 ; Van Alen v. 
American Nat. Bank, 52 N. Y. 1 ; Importers' & Traders' Nat. Bank v. 
Peters, 123 N. Y. 272, 25 N. E. 319; Pennell v. Deffell, 4 De Gex, M. 
& G. 372: Veil v. Mitchell, 4 Wash. C. C. 105. Fed. Cas. No. lf).90S ; 
Hatch V. Fourth Nat. Bank, 147 N. Y. 184, 41 N. E. 403; Union S. Y. 
B. V. Gillespie, 137 U. S. 411. 11 Sup. Ct. 118, 34 L. Ed. 724 : Nat. Bank 
v. Ins. Co., 104 U. S. 54, 26 L. Ed. 693. In Importers' & Traders' 
Bank v. Peters, supra, it was held : 

"When money held by a person in a fidiiciary capacity bas been deposited 
l)y liim in his gênerai account at a bank, tlie party for whom the money is 
held «an foIIow it, and has a charge on the balance in the banker's hands. 
If Hie dopositor after such a deposit draws ont sums by cheeks generally 
iuid in the oi-dinary manner, it must be presunied tliat lie di-ew ont his own 
in préférence to the trust money. 'J'he rule attributing the flrst drawings eut 
to the first payments in does not apply to such a case." 

In Van Alen v. Am. N. Bank, supra, it was held : 

"Where an agent deposits in a bank, to his own account, the proceeds of 
property sold by hhn for his principal, under instructions thus to keep it, 
a trust is im]iressed iipon tlie deposit in favor of the principal, and his right 
thereto is not affeoted by the fact that tlie agent at the same timc dcjio^its 
other moneys belonging to hiniself ; nor js it afï'ected by tlie fact tliat tlii> 
agent, instead of depositing the idontieal moneys received by hini ou actount 
of his principal, substitutes otlier moneys therofor." 

Hère it is not shown that ail of the fund belonging to the Syracuse 
Bank was drawn eut and used by the Central Bank for its own pur- 
poses; and, a part having been restored, I am inclined to think the 
First National Bank of Syracuse is to be deemed tiie owner of ail 
the money in the Central Bank at the t'me of the ass:gnment. There is 
no proof it belonged to any other person or party. Why should not the 
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law so apply such balance of $502? I know of no principle of law 
which will prevent a wrongdoer from restoring a fund which lie has 
misapplied. Why will not the trust attach to whatever balance tlie 
wrongdoer has in bank, even though it appears he has been drawing ont 
and making deposits generally, so that the amount to his crédit has 
at times been below the trust mark? The Syracuse Bank contends, 
however, that it is entitled to reclaim thèse drafts or their proceeds for 
the following reasons : First. The Central Bank, having the money of 
the F'irst National Bank of Syracuse in its possession for reniittance 
to it, and being short of funds, used the monev of that bank for its 
own business purposes and by such act became liable to the First Na- 
tional Bank in the sum of $1,170.29 in an action for conversion or for 
money had and received to its use. Second. That having become 
liable to said Syracuse Bank in that sum which said Syracuse Bank 
could bave recovered in a suit at law in either form of action suggested, 
and recognizing such liability, the Central Bank elected to pay the 
Syracuse Bank the amount to which it was entitled by appropriating 
to that purpose, and leaving with the Syracuse Bank certain moneys in 
possession of that bank which the Central Bank owned, and to which 
it was entitled, and which otherwise it was entitled to demand and re- 
ceive from said Syracuse Bank. Third. That in légal efifect this was 
a setting apart and an appropriation of the amount due from the First 
National Bank of Syracuse to the Central Bank to the payment and 
reimbursement of the trust fund misappropriated, and that, as this 
was done prior to the assignment, it only wanted the consent of the 
First National Bank of Syracuse to make it effectuai. Fourth. That 
it is immaterial, no other rights having intervened, that the First 
National Bank of Syracuse in ignorance of this élection of Northrup 
and Hill (the Central Bank) actually remitted the moneys due from it 
to the Central Bank ; that the élection having been made by Northrup 
and Hill, and not revoked or rescinded or nullified, the right of the 
First National Bank of Syracuse to consent and ratify this action and 
élection became fixed; and that its right to the money in case it did 
consent and ratify foUowed the money in every form into which it had 
been transferred and into ail hands, except those of a bona fîde holder 
for value. Fifth. That neither the assignée for the benefit of the 
creditors of the Central Bank nor its trustée in bankruptcy obtained any 
greater right than the Central Bank (Northrup and Hill) had, and 
that such assignée and trustée took thç drafts and their proceeds sub- 
ject to the right of the First National Bank of Syracuse to ratify and 
assent to the élection and action of Northrup and Hill above referred 
to ; that is. to the appropriation of the money represented by such 
drafts to the payment of the sum due the Syracuse Bank. Sixth. 
That so soon as the First National Bank of Syracuse was informed of 
the f acts, the use of its money by Northrup and Hill and their élec- 
tion to apply and appropriate the money held by it for them and due to 
them to reimburse the First National Bank of Syracuse and make good 
the fund, it assented, ratified, and approved such action, and that it 
is immaterial that such assent was given after the assignment and not 
before, and immaterial that no book entry was made, no communication 
sent to Syracuse, and that the money was not where the Central Bank 
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could handle it when such appropriation was macle, that neither tlie 
assignée nor the trustée could repudiate or rescind, or by any act of 
theirs affect this right. Seventh. That, as the money rcpresented by 
the drafts was actually in the possession of the Syracuse Bank when 
the Central Bank declared it an offset or sland-off, it was in Icga' 
efïect an actual delivery thereof to the Syracuse Bank, and that the 
sending of the drafts was in ignorance of the actual facts. 

If there had been no such agreement, only an open account bctween 
the two banks as to thèse transactions, one of débit and crédit, and 
the Central Bank had credited the Syracuse Bank with the amount due 
froni it, there can be no question this woukl hâve been an effectuai 
appropriation of the money due from the Syracuse Bank to the Central 
Bank to the payment of the claim of the Syracuse Bank. In such case 
the Syracuse Bank could bave followed and retained thèse drafts or 
their proceeds. I think it entirely immaterial in a case likc this that 
no entry in the books was made. The question is : What did the 
conversation between Northrup and Hill followed by the action of the 
Syracuse Bank when it learned the facts amount to? That conversa- 
tion occurred just before the bank was closed June 27th, and was as 
follows : 

"Mr. Northrup asked me [Hill] how we stood with Syriicuse. He sait). 
'ïhis draft [referring to tlie Paul draftl lias not bi>ou remittcd for' ; and K. 
told him that they [Syracuse Bank] owrd us pntctically the same amount. 
Northrup says that is an offset, so there is nothiug to that." 

And later: 

"Mr. Northrup says that is a stand-off; that is. an offset." 

This must be construed either as an admission by Northrup that 
the amount due from the Central Bank to Syracuse was, in fact, an 
offset to the amount due it from Syracuse under some agreement or 
understanding, or as an expression of opinion on bis part, or as an 
appropriation or application of that fund by Northrup and Hill to 
the restoration of the money misappropriated. There can be no doubt 
of their right to restore and make good the fund from any part of 
their own property. That it was, in fact, an offset is negatived by 
proof of the agreement and conduct of the parties in référence to thèse 
and other similar collections. If an expression of opinion, it was a 
mistaken one, both as to the fact and law. Does that conversation 
between Northrup and Hill and K. establish the proposition that they 
then and there appropriated or agreed to appropriate or set apart the 
amount due from the Syracuse Bank to the Central Bank to the pay- 
inent or satisfaction, pro tanto, of the said claim of the Syracuse bank 
against the Central Bank or to the restoration of the fund belonging 
to that bank? No crédit was givcn or written mémorandum made, 
and no word was sent the Syracuse Bank. Equity sometimes regards 
that as actually done which ought to bave been donc; but can we ex- 
tend or apply that doctrine to the facts of this case? There can be no 
question that Northrup and Hill understood the Syracuse Bank woukl 
and intended that bank should retain the money due them (the Central 
Bank) from it; that they understood that sum being in the possession 
of the Svracuse Bank did restore and make good to that extent the 

152 F.— 40 
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fund it held for that bank. If the Syracuse Bank had not sent the 
drafts, and on learning of the assignment and other facts recited, in- 
cluding the conversation referred to, had refused to remit or pay over 
the amount of its collections made for the Central Bank, could the 
assignée, ail the facts appearing pleaded as a défense, hâve maintained 
an action therefor? This seèms a fair test. I do not think such 
action could hâve been maintained. Equity would say such moiiey 
had already been applied by the Central Bank before the commence- 
ment of the action to the réduction of the claim of the Syracuse Bank 
for the conversion, or to the restoration of the converted fund, by 
the élection to permit the Syracuse Bank to retain it for that purpose. 
Equity will regard the transaction as having been completed in ac- 
cordance vvith the actual intent of the wrongdoers. 

The situation is narrowed to this: The First National Bank of 
Syracuse, having in its possession certain moneys of the Central Bank 
received under an agreement with it, which the Central Bank intcnded 
it should retain, and supposed it would retain, and which it, in fact, 
had the right to retain, and which it would hâve retained but for the 
fact that it was ignorant of the wrongful transactions of the Central 
Bank hereafter mentioned done in violation of the agreement, and of 
its purpose to right the wrong by allowing such rétention, sent such 
moneys forward to the Central Bank pursuant to the terms of such 
mutual agreement between them, but which had been violated by the 
Central Bank. The assignée of the Central Bank, in ignorance of 
such wrongs and of such intent and purpose that the Syracuse Bank 
should retain such money, or, if not in ignorance of the facts, in dis- 
regard thereof, received the money, and bas passed it into the hands of 
a court having équitable power and jurisdiction over the fund. The 
Central Bank, acting under such mutual agreement, but being insolvent, 
having received moneys of the Syracuse Bank to a larger amount 
than was coming from it, wrongfully converted same to its own 
use, but intended and purposed and so declared that the Syracuse 
Bank should retain the said moneys in its hands as restoration, in part 
at least, of the moneys so converted. The Central Bank then made an 
assignment for the benefit of its creditors, and was then thrown into 
bankruptcy. The Syracuse Bank was ignorant of thèse facts and of 
the financial condition of the Central Bank when it sent the money 
in its hands forward. It was free from lâches. Had it known such 
facts, it would not hâve remitted the money. In equity is the First 
National Bank of Syracuse entitled to a return of the money so remit- 
ted? While the légal title thereto was in the Central Bank in equity, 
it belonged to the Syracuse Bank. It was paid over in ignorance of 
its rights and without fault on its part, under a mistake as to the 
facts. The payment was induced and procured by the wrong of the 
Central Bank in not notifying the Syracuse Bank of the facts, and the 
money was secured by its further wrong in not notifying that bank 
of its assignment, and in not advising its assignée of the truth. Every 
equity demands the return of this money, the proceeds of the drafts 
sent by the Syracuse Bank to the Central Bank and received by its 
assignée and turned over to the receiver in bankruptcy and then to the 
trustée and now in this court for distribution, to the First National 



IN RE NORTHRUP. 771 

Bank of Syracuse, or the turning over to it of the $502 in the Central 
Bank when it closed its doors. This court cannot lead itself to the 
consummation of a grand larceny of the funds of that bank, or per- 
mit its officers and agents so to do or to profit from such a transaction. 
Having concluded to close their doors, being insolvent, and having 
concluded to treat the amount coming from the Syracuse Bank to them 
as a valid offset and substitution for the amount coming from them 
to the Syracuse Bank because of their failure to remit instead of re- 
mitting the balance in their hands $502, as honesty and business in- 
tegrity required them to do, and having declared such intention, sup- 
pose that thereafter, and before they made the assignment, the drafts 
in question had been delivered to them by a messenger, would North- 
rup and Hill bave been justified in receiving and retaining and collect- 
ing same as their own, and in retaining the proceeds thereof? They 
would hâve had the légal, but not the équitable, title thereto. It 
would hâve been their duty to restore such drafts or the proceeds. 
Equity would hâve enjoined their collection by the assignée of the 
Central Bank, or would hâve compelled their return if demanded by 
the Syracuse Bank on being informed of the facts. I think and hold 
that, when the Central Bank (Northrup and Hill) determined to close 
their doors and declared their purpose to consider and treat the money 
coming from the Syracuse Bank to them as "an offset" or a "stand- 
off" to the money in their hands belonging to the Syracuse Bank which 
they had converted to their own use, it amounted to substitution of 
that money in place of the money so converted, and impressed it with 
a trust in favor of the Syracuse Bank, which this court in equity and 
good conscience should recognize and enforce. It is the same as if 
they had put the converted money into some security or bank in their 
own name for that purpose. The substituted money was in the hands 
of the Syracuse Bank, and the declared intent of the owners, Northrup 
and Hill, was that that bank should retain it as an applied offset or 
"stand-off." This made the First National Bank of Syracuse the 
bénéficiai owner. In effect, it is the same as though Northrup and 
Hill had set apart so much money belonging to them in place of and 
to reimburse the converted fund. As the money so substituted then 
equitably belonged to the Syracuse Bank, the rules declared in 3 Pom- 
eroy, Eq. Jurisprudence (3d Ed.) pp. 2013, 2015, §§ 1047, 1048, come 
into play, viz. : 

"Sec. 1047. (2) Money Received Which Equitably Belongs to Another. 
By the well-settled doctrines of equity, a construetive trust arises whenever 
oue party has obtained money whieh does not equitably belong to him, and 
which he cannot in good conscience retain or withhold from another who is 
beneflcially entitled to It; as, for example, when money has been paid by 
accident, mistake of fact, or traud, or has been acquired through a breach 
of trust, or violation of flduciary duty, and the iilve. It is true tliat tho 
bénéficiai owner can often recover the money due to him by a légal action 
upon an implied assumpsit ; but in many instances a resort to the équitable 
,1urisdiction is proper, aud even necessaiy. 

"Sec. 1048. (3) zicquisition of Trust Property by a Volunteer, or Purchaser 
with Notice. Wherever property, real or Personal, which is ali'eady impressed 
with or subject to a trust of any kind, express or by opération of law, is 
conveyed or transferred by the trustée, not in the course of executing and 
carrying into efflect the terms of an express trust, or devolyes from a trustée 
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to a third person, wlio is a mère volunteer, or who is a purcliaspr with actual 
or coustructive notice of the trust, then the rule is universal tliat such heir, 
devisee, suceessor, or other vohaitary transférée, or sueli purcliaser wlth no- 
tice, acqulres and liolds tlie property snliject to the sanie trust wliich before 
existed, and becoines himself a trustée t'or the original beneflciary. Equity 
impresses the trust upon the property in the hands of the transférée or 
purc-haser, eompels him to perform the trust if it l)e active, and to hold the* 
property subject to the trust, and rendors hiin liable to ail the remédies 
which niay be proper for enforcing the rights of tlie beneflciary. It is not 
necessary that such transférée or purehaser should be guilty of positive 
fraud, or should actually intend a violation of the trust obligation. It is 
sufflclent that he acqulres property upon which a trust is in faet impressed. 
and that he is not a bona flde purehaser for a valuable considération and 
without notice." 

As the money so substituted and so impressed with a trust in favor 
of the bénéficiai OAvner was transmitted by such owner in ignorance of 
its rights and of the facts conferring those rights and without any 
fault or lâches on its part, and its mistake in so transmitting or for- 
warding the money or ftind was induced by the criminal conduct and 
action and neghgence of the party whose sttccessor in interest is now 
seejjing unconscionably to take advantage of it, equity will afford re- 
Hef, even though the mistake was on one side only and not a mutual 
mistake. The rule is thus stated: 

"Where relief Is given because of the mistake of one party alone, it is 
■where it is induced by the conduct of the other party, or because tbe other 
seeks unconscionabl.v to take advantage of It, and the ground of jurisdiction 
is really fraud." 10 Cyc. 68-C9. 

The principle is illustrated in Martin v. Home Bank, ICO N. Y. 
190, 196, 54 N. E. 717. There the plaintiff's testator paid the de- 
fendant bank the amount of a check of a third party drawn on another 
party, and indorsed by him, and which had been credited to his ac- 
count by the bank with which it was left for collection. The check 
was not in fact collected, but the failure so to do was due to the nég- 
ligence of the bank. In ignorance of the facts, plaintiff paid to the 
bank the amount of the check, but, on learning the'truth, his exccutors, 
he having died, sued to recover the amount so paicl as paid under a 
mistake of fact. The Court of Appeals, among other things, said : 

"When the iudorser paid the check without knowledge of the facts, the 
défendant received so mueh money from him to which it was not legally en- 
titled. ïhe plaintiff's testator, having paid the check without knowledge of 
the facts which discharged him from ail liability as iudorser, was eutitled 
îo call upon the défendant to restore the money so paid." 

True, in that case the légal title to the money paid the bank was in 
the plaintiff's testator, who paid it, while hère the légal title, perhaps, 
was in the assignée to whom it was paid, and the ecpiitable title only 
was in the Syracuse Bank. But the principle involved is precisely the 
same, viz., the Syracuse Bank, in ignorance of its équitable title and 
right to retain the money as its own, which ignorance was induced by 
the wrongful conduct of the other party, and without fault or lâches on 
its part, forwarded the money, which in equity belonged to it, to the 
Central Bank, which bank in equity had no right to receive or retam 
it. That bank has at least the équitable right to call upon the one 
now holding it to return the money. As this court has ample equity 
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powers in the premises, and has full control of the fund, it îs its duty 
to direct its return to the bénéficiai or équitable owner. National Bank 
V. Insurance Co., 104 U. S. 54, 69, 36 L. Ed. 693 ; A. S. R. Co. v. 
Faucher, 145 N. Y. 553, 559, 40 N. E. 206, 27 L. R. A. 757 ; People 
V. City Bank of Rochester, 96 N. Y. 33. When a bank receives a draft 
for collection bearing the indorsement of another, and, on receiving 
notice from its agent he has received the drawee's check for the amount, 
crédits the account of the one leaving the draft with the amount there- 
of, this shows an irrévocable élection and intention to treat the draft 
as paid. Kirkham v. Bank of America, 165 N. Y. 132, 58 N. E. 753, 
80 Am. St. Rep. 714. See, also, Clark v. Merchants' Bank, 2 N. Y. 
380. Hère it is a question of intention whether or not Northrup and 
Hill elected or intended to treat the money belonging to them (the 
Central Bank of Oneida) as the property of the Syracuse Bank in 
place of the money of that bank converted by it. On the whole évi- 
dence in the case that question of fact must be decided in favor of the 
Syracuse Bank. The Syracuse Bank ofïered to show by Hill a rea- 
son why the amount was not credited to Syracuse on the account the 
Central Bank kept of thèse transactions. The trustée objected to this 
being shown, and the spécial master sustained the objection. He rannot 
now complain that there was not a purpose to still further consummate 
the substitution of the money with the Syracuse Bank in place of the 
converted fund by entering the transaction on the books. Such an 
entry would hâve been conclusive évidence of the intent, but its omis- 
sion is not fatal to the claim of the petitioner. Again, when the 
schedules in bankruptcy were made, this substitution was recognized, 
as the Syracuse Bank was not made a creditor for the amount of the 
drafts, and the drafts or their proceeds were not included as assets 
of the Central Bank. And to constitute a substitution and restoration 
it was not necessary that the Syracuse Bank be présent or take part in 
the transaction. Its subséquent ratification is shown by its demand 
for the drafts or their proceeds on learning the facts. It is settled 
that the substitute for the thing converted still follows the nature of 
the thing itself so long as it can be ascertained to be such substitute. 
Taylor v. Plumer, 3 M. & Sel. 562, cited and approved in Newton 
v. Porter, 69 N. Y. 138, 35 Am. Rep. 152; National Bank v. Insurance 
Co., 104 U. S. 54, 69, 36 L. Ed. 693. In Taylor v. Plumer, supra, 
Lord Ellenborough said: 

"It makes no différence, in reason or law, Into what other form différent 
from the original the change may hâve heen made, whether it be into that 
of promissory notes for the security of money produced on the sale of the 
goods of the principal as in Scott v. Surman, Willes, 400, or into other mer- 
chandise, as in Whitecomb v. Jacob, Sallj. 160, for the product or substi- 
tute for the original thing still follows the nature of the thing itself so long 
as it can be ascertained to be such, and the right only ceases when the means 
of ascertainment falls." _ ^.^^ 

In Newton v. Porter, 69 N. Y. 13S, 139, the court, after quoting the 
above, said : 

"In courts of equity the doctrine Is well settled and is uniformly applied 
that when a person, standing in a fiduciary relation, misapplies or couverts 
a trust fund into another species of property, the benefieiary will be en- 
titled to the property thus acquired. The jurisdiction exercised for the pro- 
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tcction of a party defrauded by the mlsappropriation of property, fn vio- 
lation of a duty, owing by the party maliing the misappropriation, is ex- 
ceedingly broad and comprehensive. The doctrine is illiistrateU and applied 
niost l'requently in cases of trusts, where trust moneys liave been, by the 
l'raud or violation of duty of the trustée, diverted from the purposes of the 
trust and converted into other property. In suoh case a court of equity wili 
follow the trust fund into the property into which it has been converted. 
and appropriate it for the indemnity of the beneflciary. It is immaterial 
in what way the change has been made, whether money has been laid out 
in land, or land has been turned into money, or how the îegal title to the 
converted property may be placed. Equity only stops the pursuit vs-ben 
the means of ascertainment fails, or the rights of bona fide purchascrs for 
value, wlthout notice of the trust, hâve intervened. ïhe relief will be 
jnoulded and adapted to the circumstances of the case, so as to protect the 
interests and rights of the true owner. Lane v. Dishton, j\mbler, 409; 
Mansell v. Mansell, 2 P. Wms. 679: Lench v. Lench, 10 Ves. 511; l^ewis v. 
Madocks, 17 Ves. 56; Perry on Trusts, § 829; Story's Eq. § 1258." 

In National Bank v. Insurance Co., 104 U. S. 54, 26 L. Ed. 693, 
the Suprême Court approved the language of Strong, J., in F. & M. 
Nat. Bank v. King, 57 Pa. 203, 98 Am. Dec. 315 : 

"It is undeniable that equity will follow a fund through any number of 
transmutations and préserve it for the owner so long as it can be identified. 
And it does not matter in whose name the légal right stands. If money has 
been converted by a trustée or agent into a chose in action, the légal right 
to it may hâve been changed, but equity regards the bénéficiai ownership." 

In A. S. R. Co. V. Faucher, 145 N. Y. 552, 559, 40 N. E. 206, 208 
(27 L- R. A. 757), the court said: 

"The court in many cases resorts to the fiction of a trust, and, by con 
.'^traction, adjudges tliat the proœeds iii the hauds of tlie wrongdoer are 
held by him as trustée of tlie plaiutifï." 

In Matter of Hohnes, 37 App. Div. (N. Y.) 15, 55 N. Y. Supp. 708, 
affirmed 169 N. Y. 532, 53 N. E. 1126, it was held: 

"Proof that a trustée, upon his appointment, received a trust fund amount- 
ing to $9,364, and paid interest on that sum to the beneflciary up to the tinie 
of his death, sufficiently establishes, as against his administra tors, that the 
entire trust fund was in the possession of the trustée at the time of his deatb, 
although it appears that $4,650.56 thereof was commingled with individual 
funds of such trustée. In mailing withdrawals from the fund, after sucli 
commingling of the trust money therein, the trustée is presumed to hâve 
used only his individual moneys." 

It would be extremely and ridiculously technicàl to assert that where 
a wrongdoer, so far as he can, rights a wrong committed in converting 
the money of another, by substituting at a subséquent time other 
money of his own to make good that converted, the bénéficiai owner 
may not claim and hold the substituted money or property as im- 
pressed with precisely the same trust as the original fund. And equity 
would be short-sighted and hampered, indeed, should it refuse to 
recognize and enforce the trust character of the thing substituted and 
the trust obligation thus imposed and created by the owner of the 
substituted property. It does not lie with the wrongdoer, or his as- 
signée or trustée in bankruptcy, who has made the substitution, to say 
that the substituted thing is neither the trust property itself nor its 
proceeds, nor property purchased with the proceeds. Having made 
the substitution, he should be and is estopped to deny the title of the 
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owner of the original fund. The assignée of the Central Bank took 
no better or greater right and title in the fund represented by the drafts 
than that bank had and it could hâve been recovered of him. Ameri- 
can Sugar Refining Co. v. Fancher, 145 N. Y. 552, 40 N. E. 206, 27 
L. R. A. 757; ^Von Sachs v. Kretz, 72 N. Y. 548. It is now well 
settled that the trustée in bankruptcy takes the property of the bank- 
rupt in the same plight and condition as when in the hands of the 
bankrupt and subject to ail the valid Hens and equities existing in 
favor of third persons. Thompson v. Fairbanks, 196 U. S. 526, 25 
Sup. et. 306, 49 h. Ed. 577. 

One other fact should be referred to. When the Syracuse Bank 
learned of the assignment, it at once directed the delivery of ail paper 
held for collection for it to another bank. The correspondence shows 
that the Syracuse Bank supposed the Paul draft was still held for 
collection, and that the assignée did not promptly undeceive it, and 
hence its inability to stop payment of the drafts. 

The findings and conclusions of the spécial master are disapproved 
and set aside, and there will be an order containing findings of fact and 
conclusions of law in conformity with this opinion, and adjudging 
and directing the payment by the trustée in bankruptcy of Walter E. 
Northrup and Robert A. Hill, as copartners under the name of the 
Central Bank, to the First National Bank of Syracuse of the sum of 
$796.23, the proceeds of the two drafts in question. He will also pay 
the charges of the spécial master, including stenographer's charges, 
or so much thereof as he bas not already paid, and, if the Syracuse 
Bank bas paid any part thereof, it will be reimbursed by the said 
trustée. 



BALLANTINE et al. v. BALLANTINE et al. 
(Circuit Court, D. New Jersey. March 1, 1907.) 

1. WiLLS— CONSTBUOriON— LeGACY TO WlFE IN LiEU OP DOWEE. 

A legacy given to a wife in lieu of dower is based upon a valuable con- 
sidération, and is a matter of purciiase and not merely of gift, and, In 
case of ambiguity or conflicting provisions in the will, is ontitled to préf- 
érence over gitts merely voluntary. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 49, Wills, § 989.] 

2. Same — Inconsistent ob Ambiquous Provisions. 

A primary provision of a will controls as against inconsistent secondary 
provisions, and, wlien a elcar gift lias been made, it will not be impaired 
by any subséquent ambiguous or doubtful disposition. 

Li!.d. Mote. — iî'or cases iu point, see Cent L>Jg. vol. 49, WlUs, S 987.1 

3. Same — Will Consikued. 

A testator by 1ns will devised bis estate to trustées as an entlrety, wltU 
directions tliat tlie iucome tliereirom should be paid to his wile uutil his 
youngest child living should reach the âge of 21 years, after which one- 
tUii-d of the ineorne should be paid to the wife and the remaining two- 
thirds divided equally between his three daughters and his son or their 
descendants. It was provided that after the death of the wife the in- 
come should be equally divided between the children or their descendants, 
subject to a further provision that one-fifth of the son's share in the es^ 
tate should be paid to him w^hen he reached the âge of 21 years, and 
three-flfths when he reached the âge of 28, subject to the discrétion of 
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the trustées and widow, if Uving, to delay such payment until they should 
aijprove, tiie reuiaining oue-lirtli ot his sliare to be lield in trust ïor tlie 
beueflt of liimselt or tiis direct desceudauts. ïtie provision for tlie widow 
was to be in lieu of dower. Reld, that tlie primary purpose of tlie will 
was to provide for the vi'idow wbo was eutitled during her lifetime, atter 
tlie youiigest child becanie 21 years old, to one-tliird of the income froin 
the entire estate without diminution on account of the provisions relating 
to the son, and that it was also the purpose of the testator that the shares 
of the chiidren should be equal ; that, therefore, the son was net en- 
titled to receive the flfth parts of his fourth of the entire estate so long 
as his mother lived, but only to such parts of his fourth of two-thirds of 
the estate, sinee any other construction would reduce his mother's share 
of the income or that of bis sisters. 

4. SaME— TEUSTEES— DlSCUETlON 10 WlTUHOLD PaYMENI of LBQACY. 

A testator bas the right to postpone the payment of a legacy to a child 
to a deiiuite period beyond the majority ot the legatee and also the right 
to bave its payment further withheld at the discrétion of his trustées, 
and in such case the trust is an active and continuing one, and, in the 
absence of fraud or an abuse thereof, the discrétion ot the trustées can- 
not be controlled by the courts. 

5. Saile — Construction or Tbust Peovision. 

A will, al'ter providing for the payment to a son of the testator of four of 
the flfth parts of his share of the estate, provided that "the remaining 
one-flfth part of his share shall be held lu trust by iny executors for the 
beneflt of my said son * * • and his direct descendants." Held, 
that such provision did not create an estate tail which entitled the son 
to receive such portion at once, but that it was the testator's intention to 
create a trust which was sufflciently declared and under which the prop- 
erty must be held by the trustées for the contingent beuefit of any cUildren 
the son might leave at his death. 

In Equit}'. 

F. Morse Archer (Burr, Brown & Lloyd, of counsel), for com- 
plainants. 

Pitney & Hardin and Lehlbach & Johnson (John O. H. Pitney, of 
counsel), for défendants. 

CROSS, District Judge. This case is presented to the court upon 
bill, answer, plea, replication, and proofs. The more important facts 
briefly stated are thèse: Peter H. Ballantine, a résident of the city of 
Newark, N. J., died September 16, 1882, leaving a last will and testa- 
ment which was duly proved before the surrogate of the county of Es- 
sex on the 29th day of September, 1883, whereby, among other things 
the décèdent appointed John H. Ballantine, Robert F. Ballantine, and 
George G. Frelinghuysen his executors, who took upon themselves the 
burden of administering his estate. The testator by his said will, 
after directing the payment of his debts, gave ail his property, real, 
Personal, and mixed, to his executors in trust, for the purposes therein- 
after mentioned. By the next item of his will he gave to each of his- 
four chiidren, naming them, the sum of $5,000, to be paid them when 
they would each, respectively, reach the âge of 21 years. Then fol- 
low items 5, 6, and 7 of the will, which, as they are the principal ones 
bearing upon the présent controversy, are set forth at length. 

"V. ïhe remainder of the estate shall be held In trust by my executors and 

the income thereof paid to my beloved wife Isabelle Linen Ballantine until 
the youngest child then living shall reach the âge of twenty-one years, and os 
the death of my beloved wlfe my executors shall hold for the beneflt of and 
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pav the income thereof to my (•bildroii Sara Liiien, Isabel A.. George A. nw\ 
Mary C. or to tlieir direct doscoiiilaiit or dcsceuibuits of cil lier of tliciu m 
equiil sliiires subject to ttie provisions of section Vil licrciuafter as to tlio 
sliare of George A. Ballaiitine. 

'•VI. Tliat wlipn the youiigest child tlieii llving sliall reacli the âge of twenty- 
one years the executors sliall pay to my l)eloved wife oiie-tliird of tbe income 
of my estate and divide the otlier two tliirds in eo.na! sluires between my cliil- 
di-en Sara, Isabel, George and Mary or sueli of tliein as may lie then living 
or to tlieir direct descendant or descendants sliare and sliare alike lier stirpes, 
provided liowever tliat tlie payment of tlie income of aiiy cliild or cbildreii 
aforesaid, or to a descendant or descendants of eitlier shall lie iirst approved 
by my beloved wift^ otiierwise tlie same sliall be witbbeld for tlie beneiit of 
tliat child froni wbom it sliall be so witblield. 

"VII. Tliat one-fifth part of tlie sliare of niy son George A. Bailantine (pro- 
vlded for in section Vj iii iny estate sliall be made over to liim absointely on 
liîs reaclihig the âge of tweiity-oiie years and tliat in addition tliereto tliree- 
flfths of his sliare in my estate be made over to bim ou bis reacliiiig tbe âge 
of tvi'enty-eight years, provided tliat the executors, witli tbe ajifiroval of my 
beloved wife if slie is tben living, may delay tlie payment of tlio last men- 
tioued part of his sbare to vvit the tliree-fifths part imtil sucb time as they 
may approve, and tbat tbe remaining one-fiftb jiart of his sbare shall be 
held in trust by my executors for tbe beneflt of my said son George A. Bai- 
lantine and Iiis direct descendants." 

It was further provided by the last item of the will that the provi- 
sions made therein for his wife were in lieu of dower and right of 
dower. The testator left him surviving a widow, Isabella L. Bailan- 
tine, and four children, Sarah L., Isabel A., George A., and Mary C, 
ail of whom are still living. Sarah L. is the wife of George G. Freling- 
huysen, one of the trustées named in the will. She was married at the 
time of the testator's death, and bas two ciiildren. Isabel A. is un- 
married. George A., one of the complainants, attained his majority 
October 14, 1887. lie bas been twice married. By his first wife, 
from whom he was divorced prior to 18!Hj, be had one child only, 
a son, who died in infancy. In 1890 he married h:s présent wife, but 
bas had no children by her. Mary C., the testator's youngcst daughter, 
attained her majority in 1891. Sïie is married to Robert W. Cumming, 
and has five infant children. The widovi-, ail of the children, except 
George A., and ail of the grandchildren of tbe testator, are parties de- 
fendant to this suit. George A. liîallantine, as already stated, is one 
of the complainants. Ail of the executors and trustées named in tbe 
will qualified. Two of them, bowever, John H. Bailantine and Robert 
F. Bailantine, are deceased. The former died in April, 1895, and tbe 
latter in Decembcr, ] 905. The complainants other than said George A. 
Bailantine are the New York P'inance Company, trustée for Mary F, 
Chapman and for Catharine Stcwart Wood, and the Provident Life & 
Trust Company of Philadelphia, executors under the will of William 
Brewster Wood, deceased. The i\'ew York Finance Company claims 
to be interested in the share of George A. Bailantine in his fatber's 
estate under and by virtue of two assignments made by him to the 
said Company to the extent of $.50,000, $40,000 of which sum it claims 
as trustée and tbe balance of $10,000 in its own right. The bill of 
complaint admits that George A. Bailantine has received an agrecd 
tipon value for tbe one-fifth part of the share coming to him upon his 
reacbing tbe âge of 31, under item 7 of the will, but asks for a decree 
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for the payment of the three-fifths of his share in the estate, whicli 
under the same item of the will was to be made over to him on his 
reaching the âge of 28, and also for the payment of the remaining one- 
fifth part, which is directed to be held in trust by the executors for his 
benefit and that of his direct descendants. The bill also claims interest, 
in addition to what has been received, upon ail of thoseshares. As to 
the three-fifths of George's share, the claim is made that the provision 
postponing its payments until he became 28 years of âge, and further at 
the discrétion of the trustées, is void, but, if otherwise, it is claimed that 
the discrétion has not been properly exercised; while as to the last 
one-fifth of his share, the claim is made that he is entitled to a like de- 
cree, for reasons which will be referred to later. Upon the question 
of interest the trustées hâve adhered throughout to a construction of 
the will which held that George was and is entitled during his mother's 
lifetime to but one-fourth of two-thirds of the income of the estate, 
and they hâve always paid him and received releases frcm him on that 
basis, whereas on his behalf it is insisted that he is entitled to the en- 
tire income on the one-fifth of the share which was to be made over to 
him when he became 31, from that time until he assigned it in 1898 
and 1900 to his sisters ; that as to the three-fifths he is entitled to the 
entire income thereof , at least from the time he became 28 years of âge ; 
and that as to the remaining one-fifth the entire income should at alî 
times hâve been paid directly and exclusively to him. 

The issues presented by the pleadin9s are succinctly stated in the 
brief of defendant's counsel substantially as foUows: (1) Is the dis- 
crétion to withhold three-fifths of George's share under item 7 of the 
will valid? If so, has that discrétion been properly exercised? (2) 
Were the trustées justified in paying to the widow one-third of the 
income on George's one-fourth of the estate either upon a proper 
construction of the will, or by virtue of an agreement entered into by 
ail of the parties in interest? (3) Is the provision as to the last one- 
fifth of his share valid, or is it now payable to him? 

At the outset of the discussion, it will be well to set forth what seems 
to me to be the gênerai scheme of the will, which is incomplète and 
somewhat difficult of construction. There are seeming inconsistencies 
in it which, however, can be resolved as I think, without doing violence 
to any of its manifest provisions. Apparently the primary purpose of 
the testator was to make provision for his widow and infant children. 
Consequently he directs that ail the remainder of his estate, after the 
payment of his debts, should be held in trust by his executors, to whom 
it was directly devised, to pay the entire income thereof to his wife, 
until his youngest child then living should attain the âge of 21 years, 
and, when his youngest child then living should reach that âge, he 
directed his executors, instead of paying ail of the income of his estate 
to the widow as theretofore, to pay one-third of such income to her 
and divide the other two-thirds in equal shares between his four chil- 
dren, naming them, or to their direct descendant or descendants, share 
and share alike. iHe then provided that, on the death of his wife, the 
«xecutors were to hold the estate for the benefit of, and pay the in- 
come therefrom to, his children, or to their direct descendant or de- 
scendants as before, subject, however, to the provisions of section 7 
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as to the sliare of his son George. If by this sclienie tlie testator mani- 
festée! ail)'- intention to abate or lessen the provision made for liis wife 
between the time his 3'oungest chikl reached the âge of 21 and the 
death of the widow, I am unable to discover it. This provision for 
the wife is in lieu of dower. "Such legacies are held to be given for 
a valuable considération, the relinquishment of a valuable right or in- 
terest, and not merely of bovuity, and therefore they are regarded in 
the light of purchase money, for such right or interest is held to be, 
and for that reason entitled to préférence over gifts, merely voluntary." 
Howard v. Francis, 30 N. J. Eq. 444, 447; Wiggins v. Wiggins, 65 
N. J. Eq. 417, 425, 56 Atl. 148. Thèse authorities are cited simply to 
show that a legacy of this character is a matter of purchase, and not 
of gift, and therefore should not be lightly abated or overthrown. It 
is a gênerai rule of construction that a primary provision will control 
as against inconsistent secondary provisions. Smith v. Bell, 6 Pet. 
68, 8 h. Ed. 322; Walker v. Parker, 13 Pet. 166, 173, 10 L. Ed. 109. 
When a clear gift has been made, it will not be impaired by any sub- 
séquent ambiguous or doubtful disposition. The chlldren are not in 
terms given spécifie shares in the residue of the estate, at least during 
the lifetime of the widow, nor are the trustées required to divide the 
residue into spécifie shares and hold such shares separately, and pay 
over the income therefrom to the widow and children. The property 
is given to the trustées as an entirety, and it is the income from this 
entirety which they are to divide and apportion. The fifth item of the 
will refers forward to the seventh, and the seventh refers back to the 
fifth, and to the fifth only ; and they are thus made measurably inter- 
dependent. Moreover, as already stated, the fifth clause, so far as it 
refers to the children's shares at ail, refers to a period after the death 
of the widow. There is nothing in the will which, to my mind, modi- 
fies the sixth clause, so far as the widow's interest therein is concerned. 
That clause, as was admitted on the argument, unquestionably refers 
to the entire remainder of the testatqr's estate, as such estate is de- 
scribed in the fifth clause. The widow was to receive one-third of the 
income of such remainder, and the remaining two-thirds were to be 
dlvided equally between the four children; that is, each child during 
the lifetime of the widow was to receive one-fourth of two-thirds 
of the income, no more and no less. The payments of income, how- 
ever, were to be made so as not to affect either the widow's or any 
child's share. Nobody's share was to be trenched upon. It was pro- 
vided in effect that one-third of the estate should be set aside for the 
benefit of the widow during her lifetime. Plence George is not, nor 
is any other of the children, entitled to receive more than one-fourth 
of two-thirds of the income during that period. This conclusion leads 
to the resuit that the payments which were to be made to George un- 
der the seventh item were to be so made as not to impair the widow's 
right to one-third of the income of the estate. The payment to George 
of his entire share in the estate, if allowable, would break up the 
testator's scheme. Such payment would resuit in an impairment of 
the widow's income, or, if that were maintained arbitrarily, it would 
be at the expense of income plainly given to the daughters. The 
payments of fifth parts to be made to George at certain times and un- 
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der certain conditions, as provided in item 1, are therefore payments 
of fifth parts of one-fourth of two-thirds of the estate, and not of 
one-fourth of the entire estate. This construction attains a resuit not 
only abstractly just and righteous, but one wliich as it seems to me 
is more in consonance witlr the terms of the will than any other. If 
George should receive his full share of the principal of the entire es- 
tate — that is, a full one-fourth part thereof — it would be at the ex- 
pense of either the widow or his sisters, or of ail of them, and this 
would be so even if he no longer received any income under the sixth 
item, although his right to income under that item would apparently still 
remain unimpaired and equal to that of his sisters. I conclude, there- 
fore, that George's one-fourth interest in the estate is subject to con- 
tribute towards the provision made for the widow, and that he lias 
therefore received ail of the income to which he is entitled. 

I bave arrived at this conclusion upon what I deem a proper con- 
struction of the will. It is claimed, however, on behalf of the défend- 
ants, that the same resuit would be attained under a settlement arrived 
at in 1900 between George and his sisters. This settlement was evi- 
denced by a formai written agreement duly sealed and acknovidedged, 
and which was embodied in the assignment to and was a part of the 
considération of the purchase by his sisters of the one-fifth share 
which was to be made over to George when he arrived at the âge of 
21. Written notice under seal of this agreement was given by George 
to the trustées, and the same was accompanied by releases from him 
to the trustées and to his mother. The agreement appears to hâve 
been made upon a valid and sufficient considération after full discus- 
sion and délibération, during which the assignor at ail times had the 
advice of independent counsel. The agreement and releases were ex- 
pressly intended to assure, and I think did assure, independently of 
the provisions of the will, a full one-third of the income of the entire 
estate to the widow during her lifetime ; and they are in no wise 
attacked by the bill of complaint, or, indeed, by the évidence. No al- 
légation of bad faith, surprise, or fraud in their exécution bas been 
made ; hence, so far at least as this suit is concerned, they must stand, 
and in and of themselves be held to bar George to ail claim to addi- 
tional income either prior or subséquent to their exécution. 

We come now to the question as to whether any, and, if so, what, 
part of the principal of George's share is now payable. He bas al- 
ready assigned to his sisters, as appears by the évidence, the one-fifth 
of his share which was to be made over to him, as the expression is, 
on his arriving at 21 years of âge, so that the first disputed item for 
considération is the one directed to be made over to him on his reach- 
ing the âge of 28 years. It seems to me that the testator had the un- 
doubted right to postpone such payment until the beneficiary arrived 
at the âge named, and even then to make its payment discretionary 
with his trustées. The shares were devised to trustées, and while se 
held by them, were subservient to a life estate, and, furthenrore, to a 
discrétion conferred upon them to withhold payment thereof after 
George should arrive at the âge of 28, with the widow's approval. 
Such provisions are not infrequent, and their validity is supported by 
abundant authority. In Chambers et al. v. Smith et al., 3 App. Cases, 
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795 (21 English Ruling Cases 476), the facts were thèse: A testator 
directed his trustées to hold the residue of his estate for the behoof 
of his children. The shares in the residue were to vest at the tes- 
tator's death, and be payable six months thereafter; but powers were 
given to the trustées, "notwithstanding the period above appointed for 
pa3-ment of thi shares of the residue," to postpone as long as they 
should think it expédient to do so the payment of such shares in the 
case of ail or any of the children or grandchildren, and to apply only 
the interest of the same during the period of the postponenient to 
the use of his children or grandchildren. Power was also given to the 
trustées to vest the principal in other trustées for the bencfit of the 
children and grandchildren. The trustées for a period of five years 
paid the whole of the interest and a part of the principal of a share 
to one of the testator's sons. Subséquent judgnient creditors of this 
son sought to subject his share to the payment of their judgments, 
whereupon the trustées executed a deed giving to the son a life interest 
only. An attack was made upon this action of the trustées, but it was 
sustained, and the right of the creditors to attach the fund was denied. 
The whole of the opinion is interesting and pertinent to the case at 
bar. Only short extracts, however, can be given. Lord Hatherly 
says : 

"We find a power in the trustées overruling ail directions for ])aynient and 
vestiiig before given, and Uirecting tlieni during the postponenient to apply 
the interest for the belioof of the children. This nnist mean tlint tlie child 
is to hâve no control over the fund at ail when tlic; trustées résolve on post- 
])Ouement. * * * 'fiie debtor, James (Uianibers, could not, I think, in the 
case before us, insist on payment to himself of any i)rincipal nioneys or in- 
tere.st the payment of which the trustées under the powers containod in the 
testamentary disposition tliougbt right to postpone ; and for the same rea- 
son the arresting créditer cannot make that demand. The trustées niight un- 
der the will, if they thought fit, pay any given credilor for necessaries, or 
take any other course to them a])pearing advisable for the benetit of the lega- 
tee, but could not be compelled to pay it as the legatee may direct." 

Lord O'Hagan substantially réitérâtes the vievvs of Lord Hatherly, 
and adds : 

"In this way the settlor provided that his purposos should be carried into 
effect, and the resuit was that the beneficiaries took an estate vested in them, 
and, if the trustées thought i)roper, to belong to them absolutoly at the ])priods 
indicated ; but it was a (jualifled estate to be eJi,ioyed by them only on the con- 
ditions and at the times which the trustées, in their uneontrollcd discrétion, 
should appoint. * * * " James Chambers could not bave forced 1ns trustées, 
against their judgment and in disregard of their duty, to pay him, at once, the 
mone.y the payment of v.diich they deemed it pxiiedient to post]>one; and his 
creditors can hâve uo higlier right. îveith(>r the debtor nor the créditer can 
be permitted to disregard the direction and defeat tlie purpose of the settlor 
of the property. No spécial mode of ])ostponen)ent is prescribed by the deed 
of trust. ïhe manuer, as well as the time and the conditions of it, was left 
to their discrétion : aud tlie déclaration of their resolution to postpone, how- 
ever made, was sufflcient for the purpose." 

Lord Blackburn in his opinion goes over much of the ground cov- 
ered by the previous opinion ; and, referring to the testator, says r 

"I think that the truster, having a perfect right to give his son James noth- 
ing, had also a perfect right to give him a vested interest in a fund, subject 
to a condition that the trustées raight in their discrétion divest that fund." 
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In Hardenburgh et al. v. Blair et al., 30 N. J. Eq. 645, the following^ 
State of facts appears: 

"The testator gave to his executors a large sum of money In trust to be 
safely invested and to pay to his son the interest and income of such sum at 
such times, in such manner, and in such auiounts as his executors should 
deem most prudent for and duriug his natural life, and, upon his death leav- 
ing issue, then to hold said sum for the beneflt of such issue." 

The court held that the payment of the income to the son was sub- 
ject to a reasonable discrétion on the part of the executors as to the 
times, manner, and amounts for the payment the son claimed. 

In speak'.ng for the Court of Errors and Appeals, Mr. Justice Depue, 
in delivering the opinion of the court, says : 

"There is, in efCect, no différence between the language in whioh the gift of 
the interest and income to the llfe tenant Is made and a gift in express words 
of the whole of the interest and income. It is an absolute and unqualiiîed gift 
of the interest and income derived from tbe fund invested. The executors 
hâve a discrétion with respect to the time, manner, and amounts in which it 
sball be paid over ; but tbis discretionary power, and the mode in which it 
shall be exercised, will net abridge or qualify the substantive gift to the life 
tenant of tbe interest and income. It is his absolutely, and any accumulations 
of Interest during his llfe, not paid over to him, will, at his death, go to his 
Personal représentatives, and not to his Issue, under the testator's vs^ill. Green 
V. Spicer, 1 Kuss. & M. 395 ; Barber v. Barber, 3 Myl. & Cr. 688 ; Beevor v. 
Partridge, 11 Sim. 228. The distinction is between a mère power, which is 
left discretionary wlth the donee, and a trust In connection with which there 
is a discrétion lodged with the trustée as to the manner in whleb It shall be 
performed. Simple powers, which are purely discretionary, are not imperative. 
Trusts are always Imperative, and, while a court of e<iuity will not ordinarlly 
interfère with the discrétion of a trustée fairly exercised, yet it will not per- 
mit the discrétion to be so exercised as to defeat the substantial purposes of 
the trust. 2 Spence's Eq. Jur. 81-88; 2 Lead. Cas. in Eq. 964, note to Hastings 
v. Glyn. The testator does not direct the payment of the accrued Interest and 
income to the life tenant at any stated time, eitber annually or otherwise. 
He expressly glves his executors a discrétion as to the time, manner, and sums 
in which the interest and income shall be paid over. They are not required 
to pay it over as fast as it accrues, or whenever demanded. They bave a 
reasonable discrétion over the subject, and the life tenant is entit'.ed to the 
interest and income vvhen collected by the executors, subject to a reasonable 
discrétion on the part of the executors, as to the time, manner, and amount 
of the payments." 

A provision not unlike the foregoing, except that it embraced both 
principal and income, was upheld by the Suprême Court of the United 
States in Nichols, Assignée, v. Eaton, 91 U. S. 716, 23 L. Ed. 254. 
The facts show that a testator gave the income of some trust property 
to his son, which, however, was to cease on aliénation of the property 
or upon his insolvency or bankruptcy, whereupon the income was to be 
accumulated and added to the principal, with discretionary power in 
the trustées in the application of such accumulations to the son or his 
family. Power was also given the trustées by the will in their dis- 
crétion to transfer one-half of the trust fund to the son at any time. 
The son became bankrupt, and his assignée brought suit to recover the 
accumulation. The right of the assignée to relief was denied, and in 
the course of the opinion Mr. Justice Miller says : 

"No case is cited, none is known to us, which goes so far as to hold that an 
absolute discrétion In the trustée — a discrétion which, by the express lan- 
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suage of the will, he is nuder no obligation to exercise in favor of tlic bank- 
rui)t — confers such an interest on the latter ttiat he or his assignée in baiilv- 
ruptcy can successfully assert it in a court of equity or auy otber court. 

* * * Neither of the clauses of the provisos contain anytliing more than a 
grant to the trustées of the purest discrétion to exercise their jwwer in favor of 
testatrix's sons. It would be a suflicient answer to any atteuipt on the part of 
the son in any court to enforce the exercise of that discrétion in his favor that 
the testatrix has in express ternis said that such exercise of this discrétion is 
ïiot 'in any nianner obligatory upon them,' words repeated in both of tliese 
clauses. To compel them to pày any of this Income to a son after banliruptey, 
or to his assignée, is to make a will for the testatrix which she never made; 
and to do it by a decree of a court Is to substitute the discrétion of the chan- 
cellor for the discrétion of the trustées, in whom alone she reposed it. When 
trustées are in existence, and capable of acting, a court of equity will not in- 
terfère to control them in the exercise of a discrétion vested in tliem by the 
instrument under which they act. Hillon, Tr. 480; L»ev('iu, Tr. 538; Boss v. 
Goodsall, 1 Younge & C. Ch. 617; Maddison v. Andrew, 1 Ves. Sr. GO. And 
certainly they would not do so in violation of the wishes of the testator. 

* * * Why a parent or one who loves another, aud wishes to use his own 
property in securing the object of his affection, as far as property can do it, 
from the ills of life, the vicissitudes of fortune, nnd even bis ovv-n improvi- 
dence or incapacity for self-protection, should not be permitted to do so, is not 
readily perceived." 

See, also, the cases of Holmes v. Penney, 3 K. & J. 90 ; Cantwell v. 
Hieg-ins, 1 Jur. 791 ; In re Coleman, 39 Ch. Div. 443; Hall v. Williams, 
120 Mass. 344; Foster v. Poster, 133 Mass. 179; Nickerscn v. Van 
Horn, 181 Mass. 562, 64 N. E. 204; Meek v. Briggs, 54 N. W. 456, 
87 lowa, 610, 43 Am. St. Rep. 410; Jarboe v. Hey, 122 Mo. 341, 26 
S. W. 968 ; Stone v. Westcott, 18 R. L 685, 29 Atl. 838. The fore- 
going cases ail deal with trusts vested in executors with power to 
withhold payment from beneficiaries at their discret'on. It is true that 
the most of them deal with the right to withhold income, rather than 
principal, but I think the right to withhold principal under a discre- 
tionary power is equally clear and equally well supported. Indeed, 
the case of Chambers v. Smith, supra, is directly in point; that case 
dealt with both principal and interest, and the same is true of Nichols, 
Assignée, v. Eaton, 91 U. S. 716, 23 L. Ed. 254. The case of Claflin 
V. Ciaflin, 149 Mass. 19, 20 N. E. 454, 14 Am. St. Rep. 393, is also 
in point. In that case it was contended that the provision of a will 
postponing the payment of a legacy beyond the time when the bene- 
ficiary was 21 years old was void. The court upheld the provisions of 
the will and said : 

"We are unable to say that the directions of the testator to the trustées to 
pay the nioney to the plaintiff when he reaches the âge of 2.5 and 30 years are 
ngainst public policy, or are so far inconsistent with the riglits of property 
given to the plaintitï that they should not be carried into efCect." 

In this State such postponement has been upheld in cases where 
the property was vested in trustées and a discrétion given to them or 
any duty imposed upon them, which cou'.d properly be said to make the 
irust an active one. In Cooper et al. v. Cooper, 36 N. J. Eq. 121, 
the testator directed that the defendant's share of his personal estate 
should be retained in the hands of his trustée and the income thereof 
appropriated to the defendant's support and maintenance at their dis- 
crétion. He further directed that the defendant's share of his real 
estate should continue to be held in trust, and the income alone thereof 
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appropriated as Had previously been directed in the case of his sHare of 
the Personal estate. On a partition of the testator's real estate, the 
chancellor held that the defendant's share of the proceeds on sale there- 
of must be retained by the trustées. He held the trust to be an active 
one involving confidence, discrétion, and active duty. To the same 
efïect is Force v. Brown et al., 32 N. J. Eq. 118. The case of Ran- 
dolph V. Randolph, 40 N. J. Eq. 73, is also instructive. The will 
there construed was that of the late Governor Randolph. By it the 
testator set aside $300,000 for the benefit of his children. The chancel- 
lor held that, while the principal of the trust fund belonged to the 
children as well as the income, they were nevertheless not entitled to a 
division of the fund among tliem, for the reason that the trust was 
not a simple, but a spécial, one, and that they did not therefore hâve a 
right to the actual possession of the property and to call upon the 
trustées to convey the légal estate at their discrétion; citing Lewin 
on Trusts, 21, and Cooper v. Cooper, supra. I think that tlie principle 
which distinguishes the case at bar from those cited by complainant's 
counsel lies in the fact that herein we find not only a trust, but an 
active trust. Not only is the principal of the fund, as already shown, 
measurably subservient to a life interest, but its payment to the bene- 
ficiary by the trustées is not to be made arbitrarily, and at ail events, 
but at their discrétion, a discrétion which, in the absence of fraud, the 
court cannot control. We are not dealing with a dry trust, but an 
active and continuing one ; and I discover nothing whatever in its terms 
which créâtes or tends to create a perpetuity, or which is otherwise op- 
posed to public policy. The testator had the right to postpone its pay- 
ment to a definite period beyond the majority of the beneficiary, and 
he had an equal right to hâve its payment further withheld at the dis- 
crétion of his trustées. There is no valid reason why a testator may 
not confer a discretionary power upon trustées to parcel out the 
payment of the principal of a legacy just as he may undoubtedlv parcel 
out the income of a fund. It would be a hard and unreasonable rule 
which held otherwise, since it would compel a parent who doubted the 
wisdom of giving the principal of his estate to a son at majority, but 
who would like to hâve portions thereof paid to him from time to time, 
in the discrétion of trustées, to leave the principal to a remainderman 
while the income alone was doled out to the son. 

Corning, now, to the exercise of the discrétion of the trustées in 
withholding payment of the three-fifths interest mentioned in the 
seventh item of thé will, it is not my purpose to set out at any con- 
sidérable length the reasons which impelled them to this course. It is 
sufïîcient to say that the testimony to my mind discloses that they were 
ample and sufficient. It shows in brief that, as to the one-fifth share 
payable at 21, George requested the executors to withhold its payment, 
and he never requested payment of the three-fifths share at ail or 
at least not until after the time when he now claims it became payable. 
It is not denied that the trustées in the exercise of their discrétion might 
hâve acted so unreasonably as to invoke judicial control, but no such 
case is hère presented. The évidence discloses that the question of 
withholding payment of the three-fifths was from time to time talked 
pver by the trustées and their détermination to withhold payment thus 
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arrivée] at had at ail times the approval of thc widow. The matlcr 
was under considération at différent times, and tlic widow was aUvays 
consulted, and always expressecl herself nnwillinj^ to ap]Drove the pay- 
ment to her son of thc three-fifths in question. 'Ihere caii be no doubt 
from the undisputed testimony tliat her attitude on this question was 
always the same. Moreover, the trustées had sufficient reason for with- 
holding the payment. Their refusai was jiistitiable. It is oiil\- too 
apparent that, if the payment to George had been made by theni, the 
entire fund would long before this hâve becn sjDcnt. He was inattentive 
to business, grossly extravagant, and expcnded within a comjjarativc- 
ly short period not only a large income, but also the principal, whicli he 
received from his sisters for the one-fifth of his share assigned to them, 
as well as a far larger sum received from his grandfather's estate, 
notwithstanding which he was, during much of the time, as he is 
now, heavily in debt. It appears, furthermore, that even in the '"■ands 
of the trustées George has managed to scrious]\' crip])le and impair his 
estate, by from time to time assigning portions thcreof to his creditors, 
which assignments hâve naturally caused the trustées much anxiety, 
embarrassment, and expense. There is not a word in the testimony 
to show that the trustées hâve abused their discrétion ; on the con- 
trary, it is conclusively shown to bave been sound and honestly 
and wisely exercised, and such, moreover, would be the presumption 
of law in the absence of testimony to the contrary. Their conduct is 
not open to censure. They hâve shown praiseworthv forbearance 
under somewhat trying circumstances, and hâve apparently with honest 
purpose done ail that lay in their power to protect George from himself 
and from the harpies who bave constantly surrounded him. 

The last clause of the seventh item of the will remains to be con- 
sidered. The language used is as follows : 

"And that the reinainiiis one-fifth jjiU't of liis sliaro (Gcoi'iîe's) shiiU ho hclrt 
in trust Ii,y my executorw for the bcnelit of my saiil son (icor^'o A. Ballantine 
and liis direct descendants." 

I understand complainant's counsel to contend that descendants hère 
meatis "issue," and that "issue" is the satne as heirs of the body, atrd 
from this it is argued that the testator creatcd an estate itr tail at com- 
mun law, w^hich as to so much of the share as consists of real estate 
would be converted into a life estate in George, wdth remainder to his 
children, and that, as to so much of the share as consists of personalty, 
the estate tail would be imniediately converted into an absolute gift in 
George, the first taker, atid that consequently he is entitled to receive 
this portion of his share immediately. I tliink this argument, how- 
ever, is contrary to the plaifi intention of the will, and that under such 
circutnstances an estate tail ought not to be, arid will not be, presumed. 
If the complainant's argutnent is sound, George becanie entitled to 
this share, subject to his mother's intercst therein, immediately upon 
the death of his father, and while he was in his minority. The seventh 
sectiofi of the will, however, plainly shovi-s that the part of George's 
share now under considération was intended to be the last, as, indeed. 
it was the last disposed of. The scheme of the will was that one-fifth 
should be payable at 21, three-fifths at 28, unless payn:ent should be 
lû2 F.— ÛO 



786 152 FBDBEAL REPORTER. 

postponed by the executors, and then "the remaining one-fifth part." 
If it had been the testator's intention that George should bave this 
one-fiftb at bis death, it would bave been given directly to birli, and 
not bave been given to trustées at ail, nor would bis descendants bave 
been mentioned. Tbis portion of tbe share is plainly a part of a trust, 
tbe direction is positive — "it sball be beld in trust by my executors."' 
An interprétation of tbe v/'ûl wbich would bave required tbis sbare to 
be paid to George during bis minority would violate every provision 
of tbe third, fiftb, and sixtb secti ns of the will. Sucb a construction 
will not be adopted if it can be avoided. The clause certainly did not 
intend a direct and simple gift to George. A trust was intended, and 
I think was sufficiently declared. Tbe word "descendants" is used 
in at least two other places in tbe will and as used is équivalent to tbe 
word "cbildren." In Walker et al. v. Walker's Ex'rs et al, 25 Ga. 
420, an entire estate was directed to be invested and transferred to the 
American Colonization Society to be beld in trust by it for tbe main- 
tenance and support of seven specified slaves and their descendants. 
It was claimed that tbis device created a perpetuity and was void. 
In dealing witb tbis question, the court, at page 428, said : 

"We hold tbat this is not a legitimate conclusion, sucli is not the meaning of 
the word 'descendants.' This term Is équivalent to ncxt of kln, or those who 
would take under the statute of distributions of the state. It means children 
and grandchlldren. 3 Bro. Ch. Cases 1G9." 

The provision was intended as a trust for tbe benefit of George and 
bis cbildren, and, so construed, George takes a life estate, witb re- 
mainder in bis children. In Steward v. Knight et al., 62 N. J. Eq. 
232, 49 Atl. 535, the word "children" was construed to mean "de- 
scendants." By using thèse words interchangeably, tbe intent of 
tbe testator is preserved. F'urthermore, it will be noticed tbat the lan- 
guage used is not "descendants," but "direct descendants," wbich may 
properly mean nearest or immédiate descendants ; that is, those who 
would be first or immediately in the line of descent, as children. In 
Noe V. Miller, 31 N. J. Eq. 234, Vice Chancellor Van Fleet con- 
strued a gift made to a daughter, free from the control of ber bus- 
band, and wbich was to be ber's a-d ber cbild's or children's forever, as 
giving the wife a life estate, witb remainder in ber cbildren. In bis 
opinion, after citing numerous autborities, be says : 

"Most of thèse cases were decided by a simple expression of opinion, with- 
out any attempt by the ,1udge to glve the course of reasonlng by wbich he 
reached bis conclusion. The construction adopted, however, seems to me to be 
reasonable and just. I think it is much more natural and reasouable to oon- 
clude, where a father makes a bequest of a particular suni or fund to a chlld 
and also to the children of sucb chlld jointly, without indicating in any way 
when their enjoyment sball commence, that he intends the parent shall hâve 
slmply the income or produce during life, and that the princioal sball go to 
the children on tbe death of their parent, than that he meant that bis grand- 
chlldren should share equally with their parent at once, and hâve a right to 
demand a division of the fund as soon as it is payable. I therefore hold, in 
accordance wlth what I deeni the decided weight of avithority, that, by tbe 
proper construction of this bequest, the coinplainant's Intestate took a life 
estate In the legacy, and her cbildren the principal or remainder." 

And this rule is the one applied and adopted apparently in ail cases 
where a provision of this character is made in trust. Where, bow- 



LEWIS PDB. CO. V. WTMAW. 787 

ever, there îs no trust declared, but a simple devise îs made to a person 
and his or her children, the parent and children take as tenants in 
common. In this particular case, however, whichever construction 
is adopted, the resuit is the same. George at présent is the only bene- 
ficiary, but his estate is subject to be divested to let in after-born chil- 
dren. It is therefore a contingent estate, and must continue to be 
held in trust. Among the many cases supporting the doctrine laid 
down in Noe v. Miller, supra, are Vaughan v. Headfort, 10 Sim. 639 ; 
Combe v. Hughes, L. R. 14 Eq. 415, 41 L. J. Ch. 693 ; Audsky v. 
Horn, 1 De G., F. & J. 226, 29 L. J. Ch. 201 ; Ward v. Gray, 26 Beav. 
485 ; Jeffrey v. De Vitre, 24 Beav. 296 ; Morse v. Morse, S Sim. 485. 
In this last case it was held that a gift in trust for a daughter and 
children should be held by the trustée in trust for the daughter for life, 
and, after her decease, for ail her children, whether "born in the tes- 
tator's lifetime or after his death." See, also, Hannan v. Osborn, 
4 Paige (N. Y.) 336; Rich v. Rogers, 14 Gray (Mass.) 174. 

In conclusion I would say that, whatever construction is put upon 
the clause under considération, it seems to me that the fund must 
continue to be held in trust, at least during the lifetime of George, and 
that is ail that need now be determined. The resuit I hâve reached 
upon the whole case is that George bas received ail of the income un- 
der his father's will to which he is entitled, and that upon a proper 
construction of the will, and under the évidence, there is no principal 
payable to him at the présent time. 

The bill will therefore be dismissed with costs. 
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(Circuit Court, E. D. Jlissouri, B. D. April 19, 1007.) 

No. 5,417. 

1. POST OtTICE— POSTlfASTER GkNEEAL— DECISIONS— REVtEVV BT COOKTS. 

Fédéral courts hâve jurisdiction to re-examlne tlie action of the Po«+- 
master General In Cenying a periodical publisher the riiilit to hHve his> 
puhlieation inailed as second-class mail matter. whcn it is asserted that 
snch executive ofTicer acted without authority of law or In excess of the 
power granted to him by Congress. 

2. Same — Acxs of Assistants. 

Under Rev. St. § i6i [U. S. Comp. St. 1001, p. SOI, authorizing the head 
of each executive department to prescribe rules and regulatoas l'or thecon 
diict of the c/icers and clerlvS therein, and 1lie distrilnition luid riin-furiu- 
ance of the business of the department, pursuaut to which the Postmastcr 
General intrusted the détermination of matters pertaining to the second 
chiss mailing privilège to the ïhird Assistant Postmaster General, It 
was imiuaterial to the right of a publisher to hâve un order excludlng 
his publication from the mails as second-class mail matter revlewed b.v 
the courts that the hearing was before the Third Assistant Postmaster 
General, If the order was made by the Postmaster General. 

S. Same— Hearing. 

Act March 3, 1901, c. S51, 31 Stat. 1107 [U. S. Comp. St. 1001, p. 20.".51, 
provides that, when any publication lias been accorded second-class mai! 
privilèges, the same shall not be suspended or annulled until a hearing 
shall bave beeu granted to the parties interested. Complainant, the pub- 
lisher of a periodical, was notifled to appear June 17, 1905, before the 
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Third Assistant Postmaster General and show cause why the authorizàtlon 
for the admission of his publication as second-class mail matter should not 
be revolied, and why the third-class rate of postage should not be charged 
for the transmission of such publication. Oomplainant appeared and was 
notifled that he might submit évidence, but nothlng further was done 
untll Aprll 19, 1906, when the publisher was notified that, as a resuit of 
Investigation, It was found that his right to mail subscrlption copies as 
second-class matter did not exceed 141,328, and that he would be af- 
forded an opportunity to présent évidence to the contrary on a subséquent 
day. The letter also Informed hlm that the right of such publication to 
second-class entry was also In dispute. On the adjourned day the pub- 
lisher appeared, but the hearing was limited to the question aa to the num- 
ber of copies the publisher was entltled to mail as second-class matter, 
aud without further hearing bis right to use the second-class privilège 
at ail was subsequently revolied. Hel^, that such order was entered 
without the hearing requlred, an.d was therefore vold. 

In Equity. 

The complalnant a corporation organized under the laws of the state of 
South Dakota, charsi^s in its bill that It Is engaged in the prlnting and pub- 
lishing business, haviug a publishlng plant in University City, Winner Station, 
one of the substations of the post office of St. Louis, Mo., and that the défend- 
ant Is the postmaster of sald city of St. Louis ; that one of the publications 
owned, printed, and Issued by complalnant lis the Woman's Farm Journal, 
which bas been publlshed for many years as a monthly publication, Issued reg- 
ularly each month ; that on December 4, 1891, it was admitted by the post- 
oflice department as a publication entitled, under the postal laws of the United 
States, to the mails at the St Louis post office as second-class mail matter at 
the rate of postage of one cent per pound, and ever slnce has been received 
and transmitted through the mails at that rate, the periodical havlng at ail 
times been and is at présent so conducted, publlshed, and mailed as to be 
fully entitled to admission and the use of the mails as second-class mail mat- 
ter; that the subscrlption priée of said journal has been for 10 years, and 
now is, 10 cents per annum, and it has always had, and now has, a large and 
iegitimate list of subscribers, and that the benefit of said mailing privilège as 
second-class matter is of great value to it, and, if the same were taken away 
from it, the cost of mailing the journal to Its subscribers would Involve an ad- 
dltional expense of several thousand dollars monthly. 

It Is further alleged that the journal Is not publlshed for circulation at a 
nominal price, nor Is it designed or used primarily for advertising purposes 
or for free circulation at nominal rates, but that it Is a clean and Interestlng 
paper, intended to entertaln women on the farms and elsewhere, and is de- 
signed for that purpose, and such has been the character of said paper dur- 
ing the period the same has been publlshed and owned by complalnant; that 
shortly prior to October, 1905, a différence arose between the complalnant and 
the défendant as postmaster touching the proper number of copies of sald 
journal which could be mailed monthly as second-class matter under its per- 
mit, the défendant clalming that complalnant was not entltled to mail so 
large a number under the sald second-class mail privilège as It tendered; that 
the bona fi<1e and iegitimate subscrlption to the Woman's Farm Journal was 
at least 315,000 at that tlme and for a year next preceding, and that under said 
permit it would be entltled to send through the mails twlee the number of said 
subscriptions, but that since Aprll, 1906, the défendant demanded prepayment 
at thiiHl-class transient rate of one cent for every four ounees on ail copies 
mailed at the St. Louis post office in excess of 141,328 subscriptions, and com- 
plalnant has been obiiged to deposit with défendant securlty In cash or bonds 
for Siiid transient rate, under penalty of being denied the use of the mails en- 
tirely as to such alleged excess; that In Aprll, 1906, défendant notifled the 
complalnant that It was entitled to transmit through the mails at the pound 
rate not to exceed 282.6S6 copies of tlie Farm Journal, aud demanded pre- 
payment of postage on ail copies in excess, at the translent second-class post- 
age rate, amountiug to one cent for each four ounees, to be prepaid by stamps. 
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although complainant protested agalnst tliis order, claiining a mnch grcater 
list of bona flde subscribers than 141,3-8; tliat, in order to serve and KU])i)ly 
tlie subscribers with the journal, complainant had to deposit large sums of 
money witb the said postmaster, besldes iiidemnity bonds giveu on tlie sa nu; 
account, and it tberefore complained, and denianded an officiai investigation 
of tlie disputed issue of the actual riumber of bona flde subscriptious to said 
.lournal, wbich was referred by the défendant to the post-office departmciit at 
Washington, wherenpon complainant was cited to appear for that purpose, 
and no otber, on April 30, and Jlay 1, 190U, before the l'hird Assistant l'ost- 
master General, where a hearing was accorded to complainant on the issu(! 
as to the nmnber of copies wbich it was entitled to mail at the St. Louis post 
office at the pound rate; that at said hearing before the Tbird Assistant Post- 
master General that was tbe only niatter takeii up and on wbich évidence was 
submitted, aiid upou the completion of the hearing the said Assistant Post- 
master General took that subject uuder advisement, but at uo finie was the 
right of comiilainant to enjoy the continued use of the second-class privilège, 
nor the ciuestlon of tbe susi)ension or annulment of that privilège, taken up, 
lieard, or in any wise eonsidered at that hearing, but tlie sole matter beard 
was as to the iiumber of copies complainant was entitled to mail under its 
said permit; that after said hearing tbe said Assistant Postmaster General 
set on foot an independent and original examination into the circulation of 
complainant's publication, and at bis request ail the books, papers, and orig- 
inal documents of (•oinplainant were submitted to a commission of flve per- 
soiis employed by the post-oflice deiiartinent for that purpose. said examina- 
tion beginning in .Tuiie and eiuling in August, lOOG, and that said examination 
showed a bona flde subscription list of tbe said Farm Journal of over 310,000. 
eutitling complainant to mail at tbe St. Louis post ottice 020,000 copies tbereof 
at the second-class postage rate; that, notwithstanding thèse facts. défendant 
intends to deprive ctomplainant entirely of the right to use and enjoy the sec- 
ond-class mail privilège accorded it lu 1891 and enjoyed ever since, except as 
in the bill stated; that sucli action would cause irrejiarable damage to com- 
plainant, and is in violation of the laws of tbe United States, wbich provide 
that no periodieal once admitted to enjoy the second-class mail privilège sball 
be deprived thereof without a hearing. 

Tbe prayer of tbe bill is that tbe défendant, as postmaster, be restrained 
froin refusing transmission through tbe mails as second-class matter of 000,000 
copies of the said Farm .Journal and depriving compliiinnnt of the privilège of 
the second-class postage rates as granted to it for said journal in ]891; that 
the <!ourt ascertain and adjudge the amount of legitimate subscriptious of the 
said Woman's Farm .Tournai as of Marcb 1, 1907, and for prior months since 
September, 190.j, to tbe end that it may be determined what numbor of copies 
complainant is entitled to send through the mails as second class matter. 

Upon présentation of tbe bill and n, preliminar,y auswer fllej by défendant, 
a rule on the défendant to show cause wby a tcmporary injunction should not 
be granted was issued. and in tbe meantime a teniiiorary restraining order 
was granted to maintain the status quo, restraining the postmaster from re- 
fusing the admission of the magazine at second-class rates, but in no wise iu- 
terfering with the order made limiting the nuniber of copies admitted at that 
rate. 

ïlie anawer first filed by the défendant was withdrawn, and in lieu thereof 
be filed a response to the order to show cause, in wbich be dénies the juris- 
diction of the court to grant any of tbe relief demanded, and tben sets uji 
tbe following grounds wby, if tbe court does assume jurisdlction, an injunc- 
tion should be denied: It dénies that the i)rivilege to mail the Woman's 
Farm .Tournai as second-class mail matter had been aiinulled without a 
Jiearing, but, on the contrary, the défendant charges that tbe said journal was 
excluded from that privilège upon three grounds: First, that it did not bave 
a legitimate list of subscriljers ; second, that it was designed primarily for ad- 
vertising purposes ; and, tbird, that It was cii'culated at iKuninal Tates of 
subscription — that before this privilège was withdrawn tbe coin])laiiiaiit was 
accorded two bearings before tbe Tbird Assistant Postmaster (ieneral, tbe first 
on Juno 17, 1905, and tbe second on April 30, and Jlay 1, 190(>, at each of wbich 
it was represeuted by its président aud counsel ; that tbe publication con- 
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sists principally of advorti&ing, the advertisements being editoiial and space; 
that much of the advoi-tising space, as well as tlie editorial page, Is used as a 
medi\im for promoting various business enterprises and iuterests eontrolled in 
whole or in part by the président of the publishing company, and that the 
reading matter consists partly of short and sériai stories, but largely of brlef 
notes and clippings, such as are ordinarily eontalned in advertising circu- 
lars trausmitted through the mails at the third-elass postage rate ; that the 
statute provides, as among the conditions upon which publications may be ad- 
mltted to the second-class privilège, that "it must be originated and publighed 
for the dissémination of Information of a public character or devoted to lit- 
erature, the sciences, arts or some spécial Industry, and havlng a legitimate 
Ust of subscribers ; provided, hovs-evei-, that nothing hereln eontained shall 
be so construed as to admit to the second-class rate regular publications de- 
signed prlmarlly for advertising purposes, or for tree circulation, or for cir- 
culation at nominal rates" ; that the président of the publishing company bas 
promoted or exploited through the médium of the journal more than a dozen 
of his prlvate enterprises, one of which was the People's United States Bank, 
against which a fraud order was issued by the Postmaster General on July 6, 
1905, for the reason that the sales of Its stock had been made and deposits iu- 
duced upon false représentations and promises, and that the funds of the in- 
stitution were being mlsapplied ; that the complainant advertises a much . 
larger circulation for said journal than it possésses for the purpose of char- 
ging a higher rate for its advertising ; that an exhaustive iuquiry into the 
publication methods of complainant was instituted by tbe department in 
March, 1905, which extended to Âpril, 1906, this was follovved in May, 1906. 
under like direction, by an inquiry conducted by diiïerent offlcers attached to 
another bureau of the post-office department, which extended to February, 
1907 ; that it was found that a great many copies were sent eut In excess of 
the bona flde subscription and the nuniber of sarople copies allowed by the 
rules and régulations of the department ; that sueh officiai Inquiry disclosed 
the further fact that a véry large proportion of the subscriptions had been 
obtained at the club rate of five and six cents per annum, Instead of at the 
advertised rate of ten cents ; that many subscriptions are furnisbed free, and 
others at greatly reduced rates and in pursuance of advertising arrangements; 
that the average amount received in cash upon the copies of the publication 
mailed was approximately three and one-third cents per annum ; that in 
April, 1906, after having learned by very thorough tests and exhaustive inquiry 
that almost oue-half of the mailings of the journal were lllegitimate, the post- 
master at St. Louis, acting under the instructions from tbe post-oflice depart- 
ment, began collecting fi-om the Lewis Publishing Company a transient sec- 
ond-class postage rate of one cent a copy, which additional postage has 
amounted to about $7,000 a month on this journal and the AVoman's Maga- 
zine, also published by complainant; that complainant appealed from the ac- 
tion so taken by the postmaster, and was accorded a hearing on April 30, and 
ilay 1, 1906, upon the question whether the postmaster should be sustained in 
his action in collecting excess postage, and also upon the question of the le- 
gitimacy of the subscription lists of the publications. Following that hearing 
the second officiai hiquiry was instituted, and as a resuit of that inquiry the 
original finding as to the number of subscribers to the publication was sub- 
stantially conflrraed. This Inquiry deveioped that In order to maintain the 
circulation of the Ifarm .Tournai at 600,000, as advertised, and of the, Woman's 
Magazine at the advertised circulation of a million aud a half, the company 
was sending 74 per cent, of its mailings of the ITai-m Journal to persons whose 
subscriptions had expired; that the postal lavvs and régulations treat as sub- 
scribers ''those who vohmtarily seek and pay for the publication with their 
own money" ; that on March 4, 1907, the Postmaster General, by an order 
duly promulgated, directed the said Farm Journal to be excluded from the 
second-class mailing privilège, upon the ground, flrst, that it had not a legiti- 
mate list of subscribers ; second, that it was designed primarily for adver- 
tising purposes ; and, third, that it was circulated at nominal rates of sub- 
scription, and at the same time also dismissed complainant's appeal from the 
action of the postmaster at St Louis requiriug the higher rate of postage on ail 
copies of the journal sent through the mails in excess of that allowed by the 
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ruies ntid régulations of tlie department, and approviug the finding of tho 
(tostmaster tliat the bona fide subscription list did not excoed 141,323 and di- 
recting the postmaster to eollect the postage on the excess copies mailed. 

The issues being thus made up, a hearing vvas had. the complainant pro- 
ducing iiis witnesses in court for oral examination, subject to cross-exaruina- 
tion, and having also taken dejjositions of wituesses upon notice. The de- 
fendant introduced sonie witnesses and also offercid an afiidavit of tlie chief 
i-!erk of oue of the divisions of the post-office department at Washington. 

Barclay & Kauntleroy and Carter, Collins & Jones, for complainant. 
Chester H. Krinn and H. H. Glassie, for défendant. 

TRIEBER, District Judge. The contention of counsel for défend- 
ant that the court,s hâve no jnrisdiction to re-examine the action of the 
liead of one of the executive departments in matters of this kind can- 
not be sustained, as it is well settled that courts hâve jurisdiction to 
re-examine the action of the head of one of the executive departments 
in matters of this kind when he is either acting without authority of 
law or in excess of the power granted to hini by law, has proceeded 
in violation of an act of Congress, or has misconstrued the légal efïect 
of the statute under which he is acting. Teal v. Felton, 12 Hovir. 284, 
13 L. Ed. 990; School of Magnetic Healing v. McAnnultv, 187 U. S. 
94, 23 Sup. Ct. 33, 47 E. Ed. 90 ; Houghton v. Payne, 194 U. S. 88, 
24 Sup. Ct. 590, 48 L. Ed. 888 ; Bâtes & Guild Co. v. Payne, 194 U. 
S. 106, 24 Sup. Ct. 59.5, 48 L. Ed. 894; Harris v. Rosenberger, 145 
Fed. 449, 76 C. C. A. 225 ; People's U. S. Bank v. Gilson (C. C.) 140 
Fed. 1. The bill charges that the acts of the Postmaster are in viola- 
tion of law. 

The fact that the hearing was before the third Assistant Postmaster 
General and the order made by the Postmaster General is immaterial. 
The statute only authorizes the Postmaster General to grant or revoke 
thèse privilèges; but, as Congress well knew that it would be im- 
possible for the head of any executive department to give a hearing in 
person to ail matters coming before that department, it has authorized 
the head of each department to prescribe rules and régulations for 
the conduct of the officers and clerks and the distribution and perform- 
ance of its business. Section 161, Rev. St. [U. S. Comp. St. 1901, 
p. 80]. In pursuance of this authority, the Postmaster General has 
intrusted the détermination of matters pertaining to the second-class 
mailing privilège to the Third Assistant Postmaster General, subject, 
of course, to his approval. The actions of the Assistant Postmaster 
General on matters of this kind are merely those of a master or référée 
of a court to hear proofs and report his findings oî fact and probably 
conclusions of law. It is the judge of the court, or, in cases of this 
kind, the head of the department, who finally acts on that matter, either 
adopting the recommendations of the référée or assistant, or rejecting 
them. It is the head of the department who promulgates the conclu- 
sions as his own, independent of what the recommendations of his 
assistant might hâve been. The courts will conclusively présume that 
the head of the department acted on the testimony submitted to him as 
fully as if he had been présent at the hearing and had not submitted 
it to one of his assistants. 
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The next question to be determined is : Was tliere a hearing grant- 
ed to the défendant- witliin the meaning of the x\ct of March 3, 1901, 
c. 851, 31 Stat. 1107 [U. S. Comp. St. WOl, p. 2C55] ? This statute 
provides : 

"Wlien any publication lias booii accordod socoiul ciass mail privilèges, tbo 
same sluill iiot bo suspeuded or aiiuuUed mitil a beariug sball liave beeii 
graiite<l to the parties iuterested." 

Sections 10 and 14 of Act March 3, 1879, c. 180, 30 Stat. 359 [U. S. 
Comp. St. 1901, pp. 264(3, 2647], are as follows : 

"Sec. 10. Tliat mailable matter of tbe second elass sball embrace ail news- 
papers and otber periodical publications whicb are issued at stated intervais 
and as frequeutly as tour times a j'ear and are witbin the conditions named 
in sections 12 and 14." 

"Sec. 14. ïhat tbe cojiditions upon whicb a publication sball be admitted to 
the second class are as follows: 

"First. It must rcgularly be issued at stated intervais, as frequently as four 
times a year, and boar a date of issue and be numbered consecutively. 

"Second. It must be issued froui a Icnown ollice of publication. 

"Tbird. It must be formed of printed paper slieets without board, clotli, 
leatlier or otlier substantial binding such as distinguislies printed books for 
l>reservation froni periodical publications. 

"Fourth. It must be originated and publisbed for the dissémination of in- 
formation of a public cliaractor or devoted to literature, the scicTices, arts or 
some spécial industry, and liaving a legitinnite list of subscribers ; jirovided, 
however, that notbing lierein contaiued sball be so constrtied as to admit to 
tbe second class rate regular publications designed primarily for advertisiug 
I)urposes or for free circulation or for circulation at nominal rates." 

In ôrder to détermine what Congress meant by providing for "a 
hearing" by the act of March 3, 1901, it is advisable to ascertain the 
State of law at the time of the passage of the act and thus find the 
mischief then existing and sought to be remedied. It had been con- 
clusively determined by the décisions of the varions national courts, 
including the Stipreme Court of the United States, that the power of 
Congress over the postal system was plenary, absolute, and exclusive ; 
that it embraced the régulation of the entire postal System of the coun- 
try, including the right to designate what shall be carried and what ex- 
cluded, and at what rates. Ex parte Jackson, 9fi U. S. 727, 24 L. Ed. 
877; In re Rapier, 143 U. S. 110, 12 Sup. Ct. 374, 36 h. Ed. 93; En- 
terprise Savings Association v. Zumstein, 67 Eed. 1000, 15 C. C. A. 
153; Dauphin v. Kev, McArthur & M. (D. C.) 203; Missouri Drug 
Co. V. Wyman (C. C.) 129 Fed. 023. 

It had also been decided many times that the duty of determining 
facts could by Congress be intrusted to the head of the department 
charged with the administration to which that matter belongs, and the 
findings of facts made by the head of a department, uninfluenced by 
fraud or mistake of law, are regarded as conclusive, and will not be 
disturbed by the courts. Johnson v. Towsley, 13 Wall. 72, 20 L. Ed. 
485; Lee v. Johnson, 116 U. S. 48, 6 Sup.' Ct. 249, 29 L. Ed. 570; 
Lake Superior Co. v. Cunningham, 155 U. S. 354, 15 Sup. Ct. 103, 39 
L. Ed. 183 ; Burfenning v. Chicago & St. Paul Ry.. 163 U. S. 321, 

16 Sup. Ct. 1018, 41 L. Ed. 175; Gonzalcs v. French, 164 U. S. 338, 

17 Sup. Ct. 102, 41 L. Ed. 458; Johnson v. Drew, 171 U. S. 93. 18 
Sup. Ct. 800, 43 L. Ed. 88. The power thus vested in the Postmastcr 
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General was great, and not being revicwable by the courts, cxcept for 
fraïul or mistakc, that officiai had the power to practicall}' dcstroy aiiy 
magazine or newspaper by more!}- withdrawing the second-class privi- 
lège from such magazine or periodical ; for no such jmblication having 
an extended circulation outside of the place where it is pu.blished could 
exist for any length of time if required not only to pay the tliird-class 
postage, but to prépare it for the mails as such matter. Tt was to 
reniedy this mischief, no doubt, that tlus provision was added to the 
appropriation act of March 3, 1001, making the appropriation for the 
service of the post-office department for the fiscal year ending June 
?>Q, 1902. If this was the intent of Congress, and it is impossible to 
conceive of any other, then something more was meant by "a hear- 
ing" than mare notice to the publisher to show cause by a day certain 
why the privilège theretofore accorded to him should not be revoked. 
It may be conceded that Congress did not intend to confer upon the 
head of an executive department judicial powers, nor that there should 
be a hearing according to the strict rulcs governing courts, and it 
may aiso be conceded that this is a mère privilège and not a right 
which has become vested by the original permit ; still, in order to make 
it a hearing, as I construe the meaning of this act, the publisher should 
not only be cited to show cause, but, after appearing in response to the 
citation, ready to show cause, be given the opportunity of presenting 
his évidence and also be informée! what he is called upon to answer. 
If by reason of the umpire, commissioner, or acting head of the de- 
partment, who is to hear and pass upon the matter in the first instance, 
he is prevented from presenting his évidence or induced not to do so 
upon the assurance of being given an opportunity to do so at a later 
day, then the action of the head of the department, without giving him 
the opportunity to be heard and offer proofs in support of his claims, 
is not a hearing within the meaning of the statute, and the acts of the 
Postmaster General without such hearing are absolutely void for want 
of Jurisdiction. 

ïhe undisputed facts as they appear in this case on this subject are: 
That the Women's Farm Journal was admitted at the post office at 
St. Louis as a publication entitled to the use of the mails as second- 
class matter, at the rate of postage of one cent per pound, on December 

4, 1891. That about May 17, 1905, some post-office inspectors rec- 
ommended to the department that the second-class privilège of that 
journal be revoked. That acting upon that recommendation the Third 
Assistant Postmaster General on June ,5, 1905, sent the following cita- 
tion to the publishers of the Woman's Farm Journal (the words in 
italics were printed and the others typewritten). 

Kdwiu C. JMaddeii, Tiiird Asst. r. M. (ioiu>r;il. Form 3,.55T. 

l'oRt Office Deiiarfiuent. 

Offiee of the Third .assistant l'ostma.stor Ociicral, Clas.sifîcation Division. 
58,208. Washington. D. C, .Iiine 5, 1905. 

Pubiislic)- of Woman's Farm .Journal, Saint Louis, Missouri — jS'/r; You arc 
lirrchi/ iiotiflcd tliut. iii accorduiiee iritk tlif Act of (Joiii/reKn itiijiyovcil March 

5. 1901 (eh. <sr>l, 31 iStats. ut L., 1101), you irUl he gnintcd a hearing at the of- 
fice of the Third Assistiiiit J'o.'itmuxtrr (lenenil, Wanliiiinton, I). (.'., at 2:30 
1_>. m. OM Saturday, June 17, ]90.j, tu show cause icliy the atitliorirjution for the 
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admission of "Woman's Farm Journal," ta fhe second cîass of mail matter 
tinder fhe act of Marcli 3, 1879, shonld tiot he revoked, and xcJiy the third- 
class rate of postage slwuld not he chariiecl for the transmission of tluit pub- 
lication in the mails, upon the foUowinij (jrouiid: ïliat tUis publication oonies 
within tbe followiiig prohibition of the statute : 

"Provided, however, that notbing lierein eontained shall be se construed as 
to admit to the second-class rate regular publications designed primarily for 
advertising purposes, or for free circulation, or for circulation at nominal 
rates" — 

in that, flrst, it is primarily designed for advertising purposes ; second, it is 
primarily designed to advertise the other husinesses in which stockholders 
and officers of the publlshing conipany, and espeeially E. G, Lewis, are inter- 
ested; third, it is primarily designed for free circulation or for circulation 
at nominal rates. 

Your answer, in writing, must 6e suhmitfcd on or heforo Saturday, June IT, 
1905. 

Shonld you désire to avoid tlie expense and trouble incident to a trip to 
Washington, your tcritten answer tvill 6c given the same full and painstaMng 
considération as though you appeared in person or l>ij représentative. 

Rcspectfullii, Edwln C. Madden, 

GGT-HMB-r Third Assistant Postmaster General, 

Registered. 

That, in response to this citation, the complainant by its orcers and 
attorneys appeared before the Third Assistant Postmaster General on 
June 1?, 1905, and presented an elaborate oral statement with respect 
to the matters mentioned in the citation; Mr. Lewis, the président of 
complainant, being interrogated by the Third Assistant Postmaster 
General and his attorney in respect to the same matter, and at its con- 
clusion complainant was notified that he might submit any other évi- 
dence he might désire. Ncthing further was done 'n the matter untit 
April 19, 1906, when the Third Assistant Postmaster General sent the 
following letter to Mr. Lewis as président of complainant : 
Post Office Department. 

Office of ïhlrd Assistant Postmaster General, Division of Classificatlot.. 

April 19, 1905. 

Mr. E. G. Iiewis, Président, Lewis Publishing Company, St. Liouls, Missouri 
— Dear Sir: The ruling of the postmaster at St. Louis, dated April 6th, eon- 
eeruiug the excess mailings of the Woman's Farm Journal and the ruling of 
April J2th, concerning excess mailings of the Woman's Magazine, bave beon 
repC'rted to this office with notice that you had appealed from the ruling in the 
case of the Woman's Farm Journal. Tour letter to the lion. Jesse Over- 
street with aecompanying statement in which that appeal appears to be em- 
bodied bas also been received by this office. Although thèse latter papers can 
not in strictness be said to eonstitute an appeal to this oflice from the ruling 
of the postmaster, nevertheless they will be treated as sueh. As a resuit of 
his investigation the postmaster bas found and determined that the legitl- 
mate subscriptions to the Woman's Farm Journal number not to exeeed 141,- 
328, entitling the publisher to mail samples not to exeeed au equal number 
and that the subscriptions to the Woman's Magazine number not to exeeed 
■'i39.90], entitling the publisher to mail samples not to e.vceed that number. 
With regard to that appeal from the ruling of the postmaster as to excess 
mailings, I bave to inform you that the facts found by the postmaster will, in 
the absence of évidence to the eontrary, be taken as prima faole correct. You 
will be accorded an opportunlty at this office April 27tli next at 2 ;30 p. m., 
to présent any and ail évidence to the eontrary which it may be your wish to 
lay before me for considération in connection with your aiipeal. In tliis con- 
nection you are also informed that the question of tbe right of thèse publica- 
tions to second-class entry is in dispute. 

Kespectfully, Edwin C. Madden, 

Third Assistant Postmaster General. 
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This entire letter was typewritten. 

At the request of complainant this hearing was postponed until 
April 30, 1906. 

It will be noticed that this last letter or citation deals almost wholly 
with the ruling of the postniaster at St. Louis concerning excess mail- 
ings of complainant's publications made April 6, 1906 ; only the con- 
cluding part referring to the right of the second class privilège. Com- 
plainant, when notified by the postmaster at St. Louis of his action 
in regard to the number of copies he was authorized to send through 
the mails at the one cent per pound rate, appealed from that décision 
to the Third Assistant Postmaster General, in conformity with the rules 
prescribed by the department, and which will be found in Postal Guide 
of 1906, p. 1000, amending section 48.5 of the postal laws and régula- 
tions. In this appeal it asked for a refund of the excess postage paid 
by it under protest to the postmaster at St. Louis in order to secure 
admission of its publications to the mails, and which amounted to 
$3,100 for the May issue of this Journal. That is the appeal referred 
to in the letter of the Third Assistant Postmaster General. On April 
30th the président and some of the other ofificers of the complainant, 
with their attorney, Judge Barclay, appeared at the office of the Third 
Assistant Postmaster General in the city of Washington, and the fol- 
lowing proceedings were had: 

"Gen. Madden (Third Assistant Postmaster General) : I wish to say, Blr. 
Lewis, tliat ordinarily hearings of tliis Ivind are open ; tliat we admit tlio 
pre.ss or any person interested in vvhat may be going on before tbe office, and 
yen are pj'ivileged to hâve hère any persons you désire or to hâve excluded 
every person except those beionjriug to the department, ail wlio are liere, at 
least, by invitation. It is entirely with yourself to détermine that question. 
If you hâve anj' ol)jection to tlie présence of any pers^'n. we will exclude them. 

"Mr. Lewis : Thank you, General ; we hâve no objection at ail." 

After a few remarks made by Hon. Richard Bartholdt, member of 
Congress from the district in which complainant's plant is situated, 
Judge Barclay, as attorney for complainant, addressed Gen. Madden 
as follows: 

"General, in order to put the précise question bofore you In a formai way, 
)>erhaps it wouid be well to read our appeal from the décision of tho ix)fstmas- 
fer at St. Louis. 

"Gen. Madden : I think you had better read that. 

"Judge Barclay : It is quite short." 

He thereupon read the appeal, and proceeded to address the Third 
Assistant Postmaster General as follows: 

'ïhere is one thing, Gen. Jladden, in your letter that I wish to asli you 
about ijarticularly, and that is as to the paragraph of your honored communi- 
f^ation of the 19th of April in regard to the question of circulation. It is the 
lasf: paragraph in your communication of the lOth where you say, 'In this con- 
nection you are also Informed that the question of the rlght of thèse publica- 
tions to second class entry Is in dispute.' If that matter is to be heard in- 
dependently of the question of circulation, we would like to understand that, 
bpcause it is involved with and bears upon the issue as to the circulation. 

"Gcu. Jladden : It is independent of this. 

".fnrtge Barclay: Then we will be heard upon that question? 

"Gen. Madden : Not necessarily to-day. This is on the appeal. 

".hidge Barclay: Then we will only talk on the appeal to-day. Is that 
ridit? 

"Gcu. Madden: ïhat is right." 
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Gov. Lon V. Stevens thereupon introduced Mr. Lewis to Gen. Mad- 
den, stating that they had implicit confidence in Mr. Lewis, to which 
the following reph' was inade : 

"Geu. Maddeu: 1 aiii glad to kiiow tliut. Now, Mr. Lewis, tlie report of 
the postmaster at St. Louis is tliat tliere is au exc.es-s of mail aiiiouiiting ap- 
proximately to 300,000 copies of the Woman's Farm Journal, aiid I deeiu the 
statement as prima facie correct as to that. You can show to the coutrary, 
an opportunity to do which is now given you. 

"Mr. Ijewis : 1 wlll say as to the Woman's Magazine — 

"Geu. Madden : Let's consider eue case at a time. We had better proceecl 
with one publication at a time. 

"Judge Barclay : Are we at liberty to know ou what information the de- 
partment has acted? 

"Gen. Madden: It has acted on information furnished hère tbrough the 
investigations that hâve been made from tîme to time and reports put in. 

"Judge Barclay : Are we to hâve the privilège of seeing tbose reports and 
knowing what the facts are, if they amount to the improper use of tho mail? 

"Gen. Madden : The entire question is one of fact, and it will be immaterial 
what the postmaster has reported, or even what Mr. Lewis shall state. If it 
becomes necessary to détermine the facts, we will bave other means of deter- 
mining them. 

"Mr. Glassie, Counsel for the Post-Office Department : ïou bave the précise 
figures, bave you not? 

"Mr. Lewis : Yes, sir. 

".Tudge Barclay: What is Mr. Wyman's claim as to our circulation? 

"Mr. Glassie: ïbe claim is that the legitimate subscriptions to the Woman's 
Farm Journal are not to exceed 141,328, and to the Woman's Jlagazino not to 
exceed 539,901. 

"Geu. Madden : Now, Mr. Lewis, I will ask you some questions. Do you 
vvish to make sonie statemeuts now? 

"Mr. Lewis : We wisb to state, regardless of the source of the information 
upon which thèse figures are based, that they are absolutely incorrect. Is Mr. 
Glassie going to ask some questions? 

"Mr. Glassie: No. I wanted to give you the figures that are claimcd to be 
in excess or outside of the second class ijrivilege. Let's find the exact number 
of copies claimed to be in excess, so you will know that. 

"Mr. Lewis : Yes ; we understaud that. 

"Mr. Glassie : That is the issue. 

"Mr. Lewis : My understanding is that the bearing to-day is to be separate 
from the last clause of the department letter; that is. that it isn't on tlie gên- 
erai eharacter of the publications or their being entitled to second ciass priv- 
ilège. 

•'Gen. Madden : No, sir. 

"Mr. Lewis: It is purely on excess of second class mailings. 

"Geu. Madden: Yes. 

"Mr. Lion V. Stevens, Vice Président of Coniplainant: I want to be weil un- 
derstood hère. Are we golug to bave tbe privilège of knowing what the facts 
are tending to establisb the prima facie case made by Mr. Wynian or r.iiybody 
else? 

"Gen. Madden: No, sir. I am going to give you the op])ovtuuity of bear- 
ing what you bave to say and your own figures, independently of tlie prima 
facie case." 

On May 3, 1906, two days after the hearing, the Third Assistant 
Postmaster General appointed a commission of five employés of the 
post-oiifice department, with directions to said commission to proceed 
to St. Louis, Mo., and there, in co-operation with the Lewis Publish- 
ing Company, to make an investigation and to report upon the circula- 
tion of the said Woman's Farm Journal. An investigation was made 
by this commission, assisted by a committee appointed by coniplainant. 
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who went throiigh ail the books and papcrs of the complainant throw- 
ing any light on the question of subscription, and finally reporting that 
the subscription list of the Farm Journal, as shown by the books and 
papers of the complainant, was in excess of 300,000. Nothing further 
seems to hâve been donc in the matter until March 4, 1907, when the 
Postmaster General issued an order to the postmaster at St. Louis, Mo., 
advising him that the appeal of the publishers of the Woman's Farm 
Journal had been dismissed, and, furthermore, that the second-class 
mailing privilège theretofore extended to the journal is vidthdrawn. 
This letter is as f ollows : 

"Office of the Postmaster General, 

"Washington, I). C, March 4, 1907. 

"Sir: In the case of the appeal of the publisher of the Woman's Farm 
Tournai from yonr recommendatiou and action in the matter of demanding 
and collecting postage at the transient second-class rate on al! copies of said 
publication iiiailed monthly in excess of its U^gitimate subscril)ers, which, as 
shown by the extended investigations of the De])artment and the connt of 
Octoi}er tS, 190."), aggregated 141,328, and in excess of a Hlce numbor properly 
niarked and sent as saniple copies, you are infornied tlint njion a hearing 
granted the publislier on April HO and May 1, 19()(i, and a cai-eful and thor- 
ough investigation by the Department, yoni' reconuuendations are approved 
and your action sustained. You will, therefore, remit to tlie Department in 
caneelled stamps attached to sbeets of pai)er, tlie excess postage that lias been 
colle(-ted by you, and aiso make demand on the publisher for the balance dn(î 
the Government, under the law and the régulations of the Dei>artment, at the 
transient second-class rate of postage, upon ail excess copies of the publication 
mailed on and after October 1, 1905. In the matter of your recommendatiou 
that the Department revoke the order granthig second-class mailing privilège; 
to this publication, you are informed that upon a hearing granted the pub- 
lisher on the same dates (April .30 and May ,1. 1900), and upon a careful and 
thorough investigation of ail of the évidence by the Department, I flnd that 
the jiublication does not hâve a legitimate list of subscribers. that it is designed 
and published primarily for advertising pur])oses; and that It is beiug cir- 
culated at a nominal rate, contrary to th(; law and the régulations of the De- 
])artment. You will. therefore, refuse hereafter to accept for mailing at the 
second-class rate of postage copies of tlie said pulilication. and inforn] the 
]mblisher that the second-cla.ss mailing i)rivilege heretofoi-e extended tlie 
;AVoman's Farm Journal is withdravvn, and tliat the order granting the .same 
is revoked. 

"Very respectfuUy, Geo. B. Cortelyou, l'ostinaster General. 

"The Postmaster, St. Louis, Missouri." 

The letter of April 19, 190G, of the Assistant Postmaster General 
to the complainant, as well as the proceedings had before that officiai 
on April 30, and May 1, 1906, show conclusively that the hearing in 
June, 190.5, was not treated as final, and that the post-office department 
at the hearing on April 30, 190G, led complainant to believe that it 
would be given a full opportunity to be heard and submit évidence 
on the issue of revoking the second-class privilège under the cita- 
tion of June 5, 1905, and, relying upon that assurance, complain- 
ant did not at that hearing présent any évidence. The order of 
the Postmaster General revoking the privilège also shows that it is 
based solely upon the hearing had on April 30, and May 1, 190G. 

It is therefore impossible to sustain the contention that the order 
revoking the second-class privilège of complainant was based upon 
the hearing had in June, 1905, and as it is undisputed that at the hear- 
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ing had on April 30, and May 1, 1906, complainant was advised tliat 
this matter would not be taken tip then, but that he would be notified 
thereafter when to appear for a hearing on that issue, and it never 
bas been so notified, it is impossible for the court to make a finding 
that there had been any hearing on this issue, within the meaning 
of the law. 

This conclusion makes it unnecessary to détermine whether it is 
€ssential in order to constitute a hearing under the act of March 
3, 1901, that the publisher be either confronted with the witnesses 
whose testimony is to be used against him or that he be at least fur- 
nished their testimony and names in order that he may be able to rebut 
their évidence, if it is possible for him to do so. 

The other issue involved is whether the détermination by the Post- 
master General of the number of bona fide subscribers which the 
journal bas, and consequently the number of copies which it may send 
through the mails under the second-class rate privilège, can be reviewed 
by the courts. Congress bas not seen proper to provide for a hearing 
in matters of that nature. It bas left the law as it had always been 
construed. The wisdom of this poHcy is not to be determined by the 
courts. Congress alone bas contrôl of that. 

In Veazie Bank v. Fenno, 8 Wall. 533, 548, 19 L. Ed. 482, it was 
contended that: 

"ïhe tax [in the case before the court] was so excessive as to indicate a 
purpose on the part of congress to destroy the franchise of the bank, and was 
tlierefore beyond the eonstitutional power of Congress." 

But Chief Justice Chase, who delivered the opinion of the court, 
in reply to that contention, said: 

"The first answer to this is that the judicial cannot prescribe to the législa- 
tive départaient of the government limitations upon the exercise of its ac- 
knowledged powers,. The power to tax may be exercised oppressively upon 
persons, but the responsibillty of the Législature is not to the courts, but to 
the people by whom its members are elected." 

Of the many cases to the same efïect the following may be cited: 
McCulloch V. Maryland, 4 Wheat. 316, 428, 4 L. Ed. 579 ; Kirtland 
v. Hotchkiss, 100 U. S. 491, 497, 25 L. Ed. 558; Spencer v. Merchant, 
125 U. S. 345, 355, 8 Sup. Ct. 921, 31 L. Ed. 763 ; The Chinese Ex- 
clusion Cases, 130 U. S. 581, 609, 9 Sup. Ct. 623, 32 L. Ed. 1068. 

In the case at bar it seems that there was a hearing granted to 
complainant and a commission appointed by the department, who ex- 
amined the books and papers of the publishing company bearing upon 
the subject of its bona fide subscribers. It seems that from this exam- 
ination it appeared that the journal had over 300,000 subscribers. 
Still the Postmaster General, from évidence submitted to him, as stated 
in bis order, found that the bona fide subscription list of the journal 
did not exceed 141,328 copies, as found by the Postmaster of St. Eouis. 
There is nothing to show in this case how he arrived at that conclusion, 
and what additional évidence was before him, except in the response to 
the rule to show cause why the temporary injunction should not be 
granted défendant allèges : 

"The postmaster made Inquiry of the postmasters at the post offices of ad- 
dress of 1,000 of thèse excess copies of the issue of the Woman's Farm Journal 



LEWIS PUB. CO. V. WTMAN. 799 

for October, 1905, and the replies received showed that 90 per cent, of tlie 
persons to wliom such copies had been mailed had never .subscribed for the 
publication. Five bmidred names taken from similar copies were submitted 
to the pnblisber, with tho request that be exhibit accui'ate records showing 
that they rejiresentod persons wliose subscriptions had expired, but be was 
.'ible to supply only 6 such namcs of the 5O0 claimod. Later he repeated bis 
claim that thèse excess copies wei'e mailed to persons whose subscriptions had 
expired, but, on being eonfronted with the résulta of the inquirios made by 
the postmaster and the investigating offlcers, admitted that such copies had 
been mailed, net to persons whose subscriptions had expired, but to persons 
whose names had been seiected by him. He tben claimed that paynient for 
thèse copies was made from a spécial fund coutributed by bis sympatbizers, 
but failed to substantiate this statement Thèse excessive mailings were, in 
fact, sample copies illegally mailed." 

No évidence to sustain thèse allégations was offered on behalf of 
the défendant. It is therefore impossible for the court to détermine 
how the conclusions were reached by the Postmaster General, and 
whether thèse conclusions are correct and supported by proper proofs ; 
but, as Congress has seen proper to intrust this entire matter to the 
Postmaster General, the courts are powerless to interfère. 

As shown by the citations in the first part of this opinion, it has 
always been held that the power possessed by Congress embraces the 
régulation of the entire postal System of the country, includin;^ the 
right to designate what shall be carried and at what rates, and that 
this power may be lawfully delegated to the Postmaster General. 
Section 3962 of the Revised Statutes [U. S. Comp. St. 1901, p. 2704] 
authorized the Postmaster General to make déductions from the pay 
of contractors for the failure to perform services according to contract 
and impose fines upon them for other delinquencies, and it has been 
uniformly held that the action of the Postmaster General, under 
the power granted him by this section, is a matter within his discrétion, 
and not subject to review by the courts. Chicago, etc., Ry. Co. v. 
United States, 137 U. S. 406, 407, 8 Sup. Ct. 1194, 32 L. Ed. 180 ; 
Eastern Ry. Co. v. United States, 129 U. S. 391, 396, 9 Sup. Tt. 3î>0, 
32 L. Ed. 730; Allman v. United States, 131 U. S. 31, 35, 9 Sup. Ct. 
632, 33 L. Ed. 51. 

It is impossible to give any convincing reason why Congress cannot 
delegate powers of this nature to the Postmaster General without ju- 
dicial intervention, in the same manner as the régulation and enforce- 
ment of the immigration laws hâve been entrusted to the heads of other 
departments. That this may be donc in the latter cnses is now n'^ lon"-- 
er open to discussion. Ni=himura Ekiu v. Uni«-ed States 142 U. S. 
651, 12 Sup. Ct. 336, 35 L. Ed. 1146 ; The Tapanese Immigrant Cases, 
189 U. S. 86, 97, 23 Sup. Ct. 611, 47 L. Ed. 721 ; United States v. 
Ju Toy, 198 U. S. 253, 261, 25 Sup. Ct. 644, 49 L. Ed. 1040. In the 
last cited case the court say : 

"The broad question is presented whether or not the décision of the Secre- 
tary of Commerce and Labor is conclusive." 

And, after reviewing a large number of authorities, the court an- 

swers the question as follows : 

"In view ot the cases whîch we bave cited, it seems no longer open to dis- 
cuss the question propounded as a new one." 
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In the Japanese Immigrant Cases the court said : 

"The constitutiounlity of tlie législation m question in its général aspects 
is no longer open to diSL-ussion in tbis eourt. Tliat Congvess m.iy exclude aliens 
of a pai'tieular race from the United States, presfribe the ternis and conditions 
upon which certain classes ot allons inay corne to tliis conntry, establish régu- 
lations tor sendiug out of the country such aliens as corne hère in violation 
of law, and commit the enforcemeut of such provisions, conditions, and régu- 
lations exclusively to executive otHcers wlthout .ludicial intervention, aro 
prineiples flrmly established by the décisions of this court." 

In Passavant & Co. v. United States, 148 U. S. 214, 219, 13 Sup. 
Ct. 572, 37 L. Ed. 436, the question presented was whether the courts 
could review the décision of the Board of General Appraisers under 
the act of June 10, 1890, as to the dutiable value of imported mer- 
chandise ; and the court held : 

"It was certainly compétent for Congress to croate this Board of General 
Appraisers, called 'législative référées' in an early case in this court (Ran- 
kin V. Hoyt, 4 How. o27, 339, 11 L. Ed. 09G), and not only invest them with 
nuthority to examine and décide upon the valuiition of imported goods, when 
that question was properly submitted to tliem, but to déclare that tlieir déci- 
sion 'shall be final and conclusive as to the dutiable value of such merchan- 
dise against ail parties interested thercin.' * * * jn tjie tarilt" législation 
of the governnient, Congress has generally adoptod meaus and metliods for a 
speedy and équitable ad.1ustment of the question as to the niarket value of 
imported articles, wlthout allowing an appeal to the courts to review tlio déci- 
sion reached. If dissatisfied importers, after exhaustlng the remédies pro- 
vided by the statute to ascertain and détermine the fair dutiable value of 
imported merchandise, could apply to the courts to hâve a review of that 
subject, the prompt and regnlar collection of the government's revenues would 
be seriously obstructed aud intcrfered with." 

No doubt Congress has thought that to permit the courts to review 
the findings of facts made by the Postmaster General in cases of 
this nature might hâve that saine effect upon the mails as is said by 
the Suprême Court the effect would be on the collection of the gov- 
ernment revenue, although since then Congress has seen proper to con- 
ter the power upon the courts to review the actions of the Board of 
General Appraisers. If the Postmaster General had authority to pass 
on this matter, then, in the language of Mr. Justice Holmes, in United 

States ex rel. v. Plitchcock, 205 U. S. , 27 Sup. Ct. 423, 51 L. Ed. 

— — : "His jurisdiction did not dépend upon his décision being right." 

In Chicago, Burlington & Quincy Ry. v. Babcock, 205 U. S. , 

27 Sup. Ct. 326, 51 L. Ed. ■ , the court, in passing upon the acts of 

a State assessing board which were attacked by the railway company, 
said : 

"The board was created for the purpose of using its judgment and Its 
knowledge. State Rallroad Tax Cases, 92 U. S. 5T5, 23 L. Ed. C03, and other 
cases. Within its jurisdiction, except as we hâve said, in case of fraud or a 
cicarly shown adoption of wrong prineiples, it is the ultimate guardian of 
certain rights. The state has confided those rigbts to its protection and has 
trusted to its honor and capacity, as it eonfldes tlie protection of other social 
relations to the courts of law. Somewhere there must be an end." 

Evidence was introduced by complainant establishing the fact that 
the proportion of advertising matter in the journal, in comparison 
with the literary, editorial. and other reading matter, is no greater, 
and in some instances smaller, than that of some of the leading maga- 



rOWLEK V. GOWING. 801 

zines and newspapers of the country who are permitted to enjoy the 
second-class rate privilège. It is not contendcd that tliis évidence is 
sufïîcient to establish fraud on the part of the Postmaster General ; 
in fact, the application of any such supposed rule of uniformity would 
render the law impossible of enforcement, for it wotild then be im- 
possible for the post-office department to exclude any publication until 
it has acted on ail publications, but, as hereinbefore shown, the courts 
are unable to consider this testimony except for the purpose of es- 
tablishing fraud. 

In De Cambra v. Rogers, 189 U. S. 119, 122, 2:] Sup. Ct. 519, 
47 Iv. Ed. 734, the court said : 

"It is harclly neces:sary to say tliat, wlicii a (leeiNioii bas been marte by tbi' 
Secretary of the Iiitei'ior, courts will not eiitertahi an in(iuiry as to tlie ex- 
tent of bis investigation and knowlcdge of tlie points deeidcd, or as to tbo 
method by which be reacbed bis détermination." 

Applying the foregoing rules to the facts in this case, the court finds 
itself powerless to interfère or reviev»' the action of the postmaster at 
St. L,ouis, affirmed by the Postmaster General, as to the number of 
copies of the journal vi'hich complainant can transmit through the mails 
at the one cent per pound rate. 

There will be a temporary injunction restraining the défendant from 
enforcing that part of the order of the Postmaster General withdraw- 
ing the second-class mailing privilège granted to complainant for the 
Woman's Farm Journal; but as to ail other matters the injunction 
will be denied. 
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(Circuit Court, N. D. N(nv l'orlî. April 20, 1907.) 

1. Trusts— Ckeation—Acts of Donoe. 

Défendant set apart certain money of bis own. to tbe amoinit investal 
In certain of the Installment stoelî of a loan association, and procured tlie 
stoelv to be issued in tbe names of bis ebildren, respect! vely, addiiis his 
own name as trustée. When tlie stock niatured and was paid, tbe cbecks 
were made payable to défendant as trustée for eacb of tbe iiilerestert 
ebildren, after which défendant invested the funds in the form of sueli 
checks in tbe stock of a bank, distiiictly declaring to the bauk's ofHeers 
at the time tbe stock was purchased that be desired to Invest the funds 
"for tbe beneflt of his children in tbe stock of tbe bank." Tbe stock was 
thereupon issued to défendant as trustée for eacb of the children, and at 
tbis time défendant, in bis own books, opeued an accouut betweeu biinself 
as trustée for tbe children. naming them, and himself individually, bi 
which be declared that as trustée be bad recei^-cd cbecks of tUe loan as- 
sociation of tlie value of .$.'ï,0<M), and as such trustée bad purchased and 
then held 45 shares of tbe stock of tbe bank. Ile tbereafter received tbe 
dividends on tbe stock, as trustée, but put tbe inoiiey in bis own individual 
account, from whlcli be also paid taxes on the stock and subsequently 
purchased flve additional shares, jjartly with tbe mouey belonging to the 
trust fund and partly with bis own nioney, and on the failure of tbe bank 
he cbarged "Profit and Loss" witb tbe différence betwecn tbe aniount 
advanced and the amoimt he subse(iueiitly received in dividends, etc. 
H:eld, that such acts constituted an irre\-ocable trust of tbe shares for tbe 
benefit of tbe children. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, § 53.] 

15z F.— 51 
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2. Banks and Banking— Natioîstal Banks— Stookiiolder's Liabilttt— Trus- 

tées. 

Rev. St. § 5151 [U. S. Oomp. St. 1901, p. 3465] provides that shareholders 
of every national banlï sball be indiyidually responsiljle for ail contracts, 
debts, and engagements thereof to the extent of the amount of their stocli 
therein at its par value, in addition to the amount invested In such sliares, 
and section 5152 déclares that persons holding stock as trustées shall not 
be personally liable for any liabilities as stocl^holder, but the estâtes and 
funds in their hands shall be liable in like manner as if the person bene- 
flcially intcrested held the stock in his own name. Held-, that where a 
father voluntarily declared a trust of certain sliares in a national bank 
for the beneflt of his children in good faith, and not for the purpose of 
evading liability, and did not hold himself ont as the owner of tlie ptock 
Individually, he was not personally liable as a stockholder on the failuro 
of the bank. 

[Ed. Note.— Who liable as shareholders in national banks, see note to 
Beal v. Essex Savings Bank, 15 O. C. A. 130 ; Earle v. Carson, 46 O. C. A. 
503.] 

3. Trtjsts- Trust Fonds — Investment. 

The ruie that trustées are not authorized to invest trust funds In the 
Stock of national banks bas no application to a trust voluntarily created 
by a donor as to such stock. 

4. Banks and Banking — National Banks— Failuke-Stockholdeb's Lia- 

bility— Trust. 

Where stock in a national bank at the time of its failure was held by 
a trustée for the beneflt of his children, the fâet that the trust estate was 
wiped ont of existence, so far as value or flnancial responsibility was 
concerned, by the failure of the bank, did not charge the trustée indi- 
vidually as a stockholder with the additional statutory liability imposert 
by Rev. St. §§ 5151, 5152 [U. S. Comp. St. 1901, p. 3465]. 

This is an action to enforce and collect of the défendant indîvidually 
assessments upon stock of the American Exchange National Bank of 
Syracuse, N. Y., levied by the ComptroUer of the Currency of the 
United States under the provisions of section 5151, Rev. St. U. S. 
[U. S. Comp. St. 1901, p. 3465], and which stock was issued in the 
name of and stood upon the books of the said bank in the name of "D. 
H. Gowing, Trustée." 

Fowler, Crouch & Vann, for complainant. 
White, Cheney & Shinaman, for défendant. 

RAY, District Judge. This action cornes before the court upon an 
agreed or stipulated state of facts ; the material ones being as follows : 

(1) The American Exchange Bank of Syracuse was organized on 
or about December 1, 1897, under the banking laws of the state of 
New York, and did business as such until about the 12th day of April, 
1900, when it was duly reorganized as and became a national banking 
corporation and subject to the national banking laws. The old stock- 
holders took stock in the new bank thus reorganized for the same 
amounts, respectively. 

(2) The new or national bank continued to do business as such 
until on or about February 10, 1904, when, being insolvent, and its 
capital stock having become impaired and worthless, it ceased to do 
business and closed its doors. 
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(3) Thereupon a receiver of said bank was duly appointed, and 
later the complainant hère was duly appointed receiver thereof to 
succeed the original receiver and now is such. 

(4) The capital stock of the bank was $200,000, divided into 2,00'0 
shares of the par value of $100 each. 

(5) About August 9, 1904, the Comptroller, having found and de- 
termjned that in order to discharge the debts and liabilities of said 
bank it was necessary to enforce the individual liability of the stock- 
holders to the extent of $134,000, duly raade an assassinent and réquisi- 
tion upon the stockholders of said bank to the extent of $67 upon each 
and every share. 

(6) The défendant, D. Henry Gowing, at the time of such failure 
of said bank, was the owner in his own name and right standing in 
his own individual name of 60 shares of the stock oi said bank, and 
such assessment thereon he duly paid. 

(7) The défendant at such time also held and had in his possession 
50 shares of the capital stock of said bank issued to him in the name of 
"D. Henry Gowing, Trustée" and standing in the name of "D. Henry 
Gowing, Trustée" on the books of said bank. 

(8) It is to collect the said assessment on thèse 50 shares of stock, 
so issued to "D. Henry Gowing, Trustée," of the défendant individu- 
ally, that this action is brought. Défendant says he is not individu- 
ally liable; that he held and owned same as trustée of a defined trust 
for the benefit of his five children: Helen Louise Gowing, Nathan 
Howard Gowing, Sarah French Gowing, Mary Naomi Gowing, and 
Daniel H. Gowing, and not individually. 

(9) The facts in regard to the alleged trust, its création, and the 
purchase and issue of such stock, are as follows: About December 
31, 1890, the défendant, D. Henry Gowing, with his own money pur- 
chased five shares of the installment stock of the Syracuse Co-Opera- 
tive Savings & Loan Association a corporation organized under and 
pursuant to the laws of the state of New York, of the par value of $300 
«ach, in the name of "Helen Louise Gowing, D. H. Gowing, Trustée," 
and the stock was issued in that name. Thereafter défendant con- 
tinued to pay with his own money the installments of $5 per month 
thereon until same matured on the llth day of November, 1899. On 
that day said association paid to said D. H. Gowing, this défendant, 
said sum of $1,000 by its check drawn on the Bank of Syracuse 
payable to the order of "D. H. Gowing, Trustée Helen L. Gowing." 
Said Helen L. Gowing was then about 14 years of âge. On or about 
the 15th day of January, 1890, défendant purchased with his own 
money ten shares of the stock of said association of the par value of 
$800 each, purchasing and taking five of such shares in the name of 
"Nathan Howard Gowing, D. H. Gowing, Trustée," same being issued 
in that name, and purchasing and taking the other five shares in the 
name of "Sarah French Gowing, D. H. Govifing, Trustée," same be- 
ing issued in that name. Thereafter défendant paid with his own 
money the installments of $5 per month on such ten shares of stock 
imtil same matured, November 11, 1899, when said association by its 
two checks for $1,000 each, drawn upon the bank of Syracuse, paid 
same. One of said checks was payable to the order of "D. H. Gowing, 
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Trustée, Nathan H. Gowing," and the other to the order of "D. H. 
Gowing, Trustée, Sarah F. Gowing." Said Nathan H. Gowing was 
then about four years of âge, and said Sarah F. Gowing was then about 
ten years of âge. About May 1, 1890, défendant purchased in the 
same way of the same association five shares of its same stock of the 
same par value in the name of "Mary Naomi Gowing, D. H. Gowing, 
Trustée," same being issued in that name, thereafter paying the month- 
ly installments with his own money, until maturity of the stock, No- 
vember 11, 1899, when the association paid to défendant $1,000 by 
its check drawn on said bank payable to the order of "D. H. Gowing, 
Trustée, Mary N. Gowing." Said Mary N. Gowing was also an in- 
fant. About November 1, 1890, défendant purchased in the same way 
of the said association five other shares of said stock of the same 
par value in the name of "Daniel H. Gowing, Jr., D. H. Gowing, 
Trustée," same being issued in that name, and thereafter paid the 
monthly installments thereon until maturity, November 11, 1899, when 
there was paid to défendant by the association $1,000 by the check 
■of the association drawn on said bank payable to the order of "D. 
H. Gowing, Trustée, Daniel H. Gowing, Jr." Said Daniel H. Gowing, 
Jr., was then one year of âge. Thereupon, and on the same day, the 
défendant took the said five checks to the said American Exchange 
Bank of Syracuse, and informed its officers that he desired to invest 
said funds represented by said checks for the benefit of his children in 
the stock of said bank. Thereupon, and on the same day, the officers 
of said bank procured for the défendant from one J. J. Cummins a 
certificate of stock in said bank for 45 shares thereof, which was in- 
dorsed in blank by said Cummins, and same was delivered to the défend- 
ant, who, in payment therefor, duly indorsed and turned over said 
checks, and same were collected through ."-aid bank, and the proceeds 
turned over to said Cummins. Défendant then surrendered said cer- 
tificate of stock to the cashier of said bank for transfer to "D. H. Gow- 
ing, Trustée," and défendant then received therefor certificate No. 123 
for 45 shares of the stock of said bank issued in the name of "D. H. 
Gowing, Trustée," and défendant receipted for same under the name 
"D. H. Gowing, Trustée," and the stock stub stated that such. stock was 
issued to "D. H. Gowing, Trustée." The cashier of the bank there- 
upon duly registered in the stock transfer book of the bank the trans- 
fer of said stock from said J. J. Cummins to "D. H. Gowing, Trustée," 
and opened an account in said book in the name of "D. Henry Gowing, 
Trustée," separate and apart from the account wherein was recorded 
the stock held by D. Henry Gowing'- individually and before referred to, 
and in such account registered or recorded the transfer of such stock 
from said J. J. Cummins to "D. H. Gowing, Trustée." At this date 
said Helen Louise Gowing had become 21 years of âge. On the 2d 
day of July, 1902, the défendant surrendered said certificate of stock 
of the American Exchange Bank of Syracuse to the American Ex- 
change National Bank of Syracuse, and there was issued in place 
thereof certificate No. 58 for 45 shares of the stock of said American 
Exchange National Bank, and same was issued in the name of "D. 
H. Gowing, Trustée," and the stub of said certificate in the certificate 
book showed the issuance of such stock to "D. H. Gowing, Trustée," 
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and the défendant receipted for said stock by signing "D. H. Gow- 
ing, Trustée." This transfer was recorded in the books of the bank, 
and in the stock transfer book in an account opened and entered in the 
books thereof in the nanie of "D. H. Gowing, Trustée," and separate 
and apart from the account wherein was recorded the stock held by 
the défendant in his own name, "D. Henry Gowing." At this date 
Helen Louise Gowing and Sarah French Gowing had become 21 years 
of âge. 

On or about the 24th day of July, 1901, the défendant went to the 
office of the American Exchange National Bank of Syracuse and stated 
to the président and cashier thereof that he desired to purchase for the 
account of "D. H. Gowing, Trustée," five additional shares of the 
stock of said bank, so that it would make ten sliares for each of his 
children. Thereafter the said officers procured and delivered to the 
défendant a certificate for five shares of the stock of said bank, which 
had been issued to Frank D. Hennessy, which was duly assigned in 
blank by said Hennessy, and the défendant then paid over to the 
cashier of said banlc for five shares of stock represented by said cer- 
tificate $585 of his own money. The défendant then surrendered said 
Hennessy 's certificate to the cashier for transfer to "D. H. Gowing, 
Trustée," and received in exchange therefor certificate No. 22 for five 
shares of the stock of said bank, which certificate was issued in the 
name of "D. H. Gowing, Trustée," and receipted for by the défendant 
under the name "D. H. Gowing, Trustée," and the stub for the newly 
issued stock stated that same was issued to "D. H. Gowing, Trustée." 
Said sum of $586 was charged upon an account kept in the name of 
"D. H. Gowing, Trustée for Helen L. Gowing, Sarah F. Gowing, 
N. Howard Gowing, Mary N. Gowing, D. Henry Gowing, Jr.," in the 
books kept by the défendant in his own business. This account was 
opened by the défendant in his own books November 11, 1899, the 
date when he received the checks from the savings and loan associa- 
tion. On that date the défendant charged himself in this account in 
his own books as follows : 

"D. H. Gowing, ïnistee for Henry L. Gowing, Sarah F. Gowing. N. Howard 
Gowing, Mary N. Gowiug, D. H. Gowing, Jr.; in account witli D. H. Gowing. 
1809, November 11, by cliecli of Savings and Loan Association, $5,000." 

And he credited himself with having paid for 45 shares of American 
Exchange Bank stock, $5,000. November 1, 1890, défendant credited 
himself in said account with having paid taxes on bank stock, $81.41 ; 
and December 19th with having paid taxes on bank stock, $17.86. 
January 21, 1901, défendant charged himself in said account with 
dividend on bank stock, $135 ; and July 3d charged himself with divi- 
dend on bank stock, $112.50. July 13, 1901, he credited himself in said 
account with having paid for the five shares of American Exchange 
Bank stock, $585 ; and in 1902, January 2, he charged himself in said 
account with dividend on bank stock, $125 ; and July 2d with the same 
amount; and in 190 1 défendant in said account charged profit and 
loss, $186.77. The cashier of the bank recorded in the stock transfer 
book thereof the transfer of said stock from said Hennessy to "D. H. 
Gowing, Trustée," in the account of Hennessy, and also in the account 
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in said book in the name of "D. H. Gowing, Trustée," separate and 
apart from the account wherein was recorded the stock held by the 
défendant in his own name, "D. Henry Gowing." At this time Helen 
Louise and Sarah French Gowing were over 21 years of âge. 

January 1, 1901, a dividend check on the said 45 shares of stock 
for $135 payable to the order of "D. Henry Gowing, Trustée," was de- 
livered to the défendant, and was indorsed by him, "D. H. Gowing, 
Trustée," and January 21, 1901, défendant deposited the same to his 
own crédit in his own individual account. July 1, 1901, a dividend 
çheck on said 45 shares of stock for $112.50 was issued payable to the 
order of "D. H. Gowing, Trustée." This was properly indorsed in the 
same manner by the défendant and deposited by him in his own personal 
account January 2, 1903, a third dividend check on the 50 shares 
of stock for $125 was issued, payable to the order of "D. H. Gowing, 
Trustée," and delivered to the défendant. The défendant indorsed 
same properly, "D. H. Gowing, Trustée," and deposited the same to 
his own individual crédit in his own account. July 1, 1902, a fourth 
dividend check on said 50 shares of stock for $125 was issued payable 
to the order of "D. Henry Gowing, Trustée," and delivered to the 
défendant, who indorsed the same, "D. H. Gowing," and deposited 
the same to his own individual account in the American Exchange Na- 
tional Bank of Syracuse. The total dividends received were $497.50. 
The taxes paid were $99.27. The charge to profit and loss was made 
after the failure of the bank and the worthlessness of the stock had be- 
come apparent. 

There is no suggestion in the statement of facts agreed upon that 
the défendant ever communicated to his children, or to either of them, 
that he had created a trust or set aside a trust fund or fund in trust 
for their benefit, or for the benefit of either of them, or that they or 
either of them had any knowledge of the transaction or transactions 
hereinbefore set forth. There is no suggestion in the facts stated that 
the défendant had in mind any time short of his death when the 
trust should be consummated by a payment over to the children, re- 
spectively, of the fund so set apart. There is no suggestion that the 
défendant at any time showed or delivered to either child the certificate 
of stock, or his book of account. Was it, as to each share, a tentative 
trust, a proposed trust or gift merely, the father, défendant hère, re- 
taining the title in himself ? Or was title or some bénéficiai interest in 
the fund transferred to and vested in the children? I take it that 
there is a wide différence between the mère setting apart of a fund as 
a proposed gift in the name of the donor as trustée, the donor retaining 
the possession and control thereof with the right and power at any time 
to change his mind and appropriate the money or fund to his own use, 
without being under obligation to account to any one therefor, even 
though he has repeatedly and plainly declared to third persons his 
intent and purpose to create a trust and eventually make the gift, and 
a case where the money is actually set apart as a trust fund in the name 
of the donor as trustée, and he either notifies the beneficiary of such 
action, or passes to the beneficiary évidence of his title thereto or in- 
terest therein. Hère we hâve a case which differs from both the cases 
just recited. The défendant not only set apart this money, in the first 
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instance, to the amount invested in the installment stock of the Co- 
opérative Loan Association, but he had that stock issued in the names 
of his cliildren, respectively, adding "D. H. Gowing, Trustée," and 
^¥hen the stock matured and was paid the checks were payable to him, 
"D. H. Gowing, Trustée Nathan Howard Gowing," etc. When the 
défendant invested thèse funds in the original bank stock, he distinctly 
informed the officers of the bank that he "desired to invest said funds 
which he so held [in the form of such checks] for the benefit of his 
chiidren" in the stock of said bank. The investment was, then, actually 
made for their benefit in the manner set forth. And at this time the 
défendant in his own bocks of account op -ned an acconnt between 
himself as trustée for the chiidren, naming them, and himself individ- 
ually, in which, in efïect, he declared that, as trustée for Helen L,. 
Gowing, Sarah F. Gowing, N. Howard Gowing, Mary N. Gowing, 
and D. H. Gowing, Jr., he had received checks of the savings and loan 
association of the value of $5,000, and that as such trustée he had 
purchased and then held 45 shares of the stock of the American Ex- 
change Bank. He subsequently received the d'.vidends on this stock 
as trustée, but he put the money in his own individual account, from 
which he also paid the taxes on such stock. He subsequently paid 
•$oC5 for five additional shares, having at the time $148.33 of money 
belongin^ to the trust fund, so that, assuming the $585 was not in- 
tended as a further gift, or proposed gift, to the fund, he as trustée 
then owed himself individually $436.77, and this indebtedness was by 
subséquent receipts of dividends reduced to $186.77, which on the fail- 
ure of the bank he charged to profit and Icss, as th? trust estate, if there 
was one, was lost. The defendant's chiidren had not ail corne of full 
âge when the bank failed. Ail dealings with the checks received from 
the loan association and ail dealings with and transfers of the bank 
stock were, on his own book and in the books of the banks, recorded 
and entered as with "D. H. Gowing, Trustée." Evidently, and I fînd 
as a fact, the défendant intended to make himself "D. H. Gowing, as 
Trustée," his debtor to himself, D. H. Gowing, individually, when he 
purchased the five additional shares of stock and intended to reimburse 
himself individually from the dividends. This is demonstrated by his 
method of keeping the account. 

The question, under the décisions, is, not did the donor actually 
give and deliver the subject of the gift to the donee, or such évidences 
of title as demonstrate an exeru'ed gift, as in such case no question of 
trust would remain, but, rather, is there substantial évidence hère of 
the création of an irrévocable trust for thèse chiidren, one created by the 
acts and accompanying déclarations of the défendant, D. Henry Gow- 
ing, by transferring to D. Henry Gowing, as trustée for such chiidren, 
the title to such stock. There can be no question that, had D. Henry 
Gowing died at any time after he purchased the bank stock, and had it 
issued in the manner he did, the chiidren would hâve held it in equal 
shares as against his executors or administrators. His holding it until 
his death in that form, without proof of his déclarations and entry in 
his own books, would hâve constituted satisfactory évidence that he 
had created, and intended to create, an irrévocable trust, not at his 
death and by his death, but at the time he set apart and invested tlie 
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money in the stock for them. Robinson v. Appleby, G9 App. Div. 
509, 75 N. Y. Supp. 1, affirmée! by Court of Appeals, 173 N. Y. 626, 
66 N. E. 1115. The facts will be stated later. This is conceded by the 
opinion in Matter of Totten, 179 N. Y. 112, 125, 126, 71 N. E. 7;48, 
70 E. R. A. 711. I discover no new doctrine or déclaration of principle 
in that case: Ail the court décides is that a mère deposit by a person 
in bank of his or her own money, to bis or her own crédit, adding the 
words "in trust for" some person named, or "trustée for" some per- 
son named, without anything more being done, is not sufficient évidence 
that such person intended and created an irrévocable trust for the ben- 
efit of such named person and passed title to the fund so deposited to 
himself or herself as trustée for the benetit of the proposed beneficiary. 
But, if such person dies leaving the fund so deposited on deposit in the 
same way, then the fact that it is so lefr is sufficient évidence that a 
trust was created and intended to be created by the deposit made in 
that way as to ail of the deposit not withdrawn. Says the Court : 

"It is a tentative trust merely, revocable at will, nntil the depositor dies, 
or complètes tliegitt [to the trustée in trust] in lus lifetime by some urequiv- 
ocal act or déclaration, sucli as delivery of the pass book or notice to the 
beneficiary." 

It is well,..settled that- a g'ft cannot be "completed" until delivery of 
the thing itself, or means of possession, or légal évidence of title. But 
in thesç cases the, gif t to the trustée for the beneficiary may be com- 
pleted in other ways, says the court, viz., "by some unequivocal act or 
déclaration, such as delivery of the pass book or notice to ti.e bene- 
tîciary." Clearly this is not intended to exclude a.l other "unequivocal 
acts and déclarations" showing the intent and purpose of the donor 
to make the.gift in trust irrévocable prior to his de th and to vest the 
title in the trustée prior to that tirne. Neither is it intended to hold 
that the. déclaration must be made to the beneficiary of the trust, or 
that the act done must be one between donor, or depositor, and bene- 
ficiary of the trust. Establish such a rule, and it wou d be impossible 
to create such a trust for the benefit of a person over the seas or 
whose présent whereabouts are unknown, unless by writing and mail- 
ing a letter "présent address unknown." The contrary is decided by 
the Court of Appeals in Robinson v. Applebv, 173 N. Y. 626, 66 N. 
E. 1115, affirming 69 App. Div. 509, 75 N. Y. Supp. 1. 

The question returns: Did D. Henry Gowing, by unequivocal acts 
and déclarations at and about the time he so invested this money in 
this bank stock and took same into his possession, déclare and évidence 
his intent and purpose, in presenti, to create an irrévocable trust for 
thèse children; to vest title to the bank stock and its proceeds and 
dividends in the trustée for them, they becoming the bénéficiai owners? 
That he could do so in his lifetime is establisbed by the décision 
in Robinson v. Appleby, 69 App. Div. 509, 75 N. Y. Supp. 1, affirmed 
in 173 N. Y. €26, 66 N. E. 1115, and quoted and approved in Matter 
■ of Totten, 179 N. Y. 135, 71 N. E. 748, 70 L. R. A. 711. In that 
case one Helen C. Pratt, in 1887, deposited in savings bank $2,695, 
and received a pass book headed "Helen C. Pratt, in trust for Freddie 
Hemenway Robinson." Thercaftcr she made deposits to and with- 
drawals frotn the account. May 31, 1893, me balance was $2,740, 
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Mrs. Pratt then surrendered the pass book and transferred such bal- 
ance to a new account, headed "Helen C. Pratt, in trust for Freddie 
H. Robinson. Note : net to be paid to F. H. R. until he is 30 years 
of âge." She also signed the following paper which was in fact her 
application for opening the account: 

'•I désire to open an aeconnt witli tlie Kiverbead Savings Bank iu niy iiam:' 
in trust for Freddie II. Robinson. Said aceount to lie Kovorned l).y tiie by- 
laws, rules and resnlations of tlie said institution. After niy deatli the bal- 
ance then due on said account is not to be payable to said Freddie H- Kobin- 
sou until he is ^40 years of âge." 

Both this paper and the pass book were left with the bank, but there 
was no prêteuse they were left to be delivered to or in trust for Robin- 
son. There was no prêteuse tlie transaction was communicated to 
Robinson. Said Freddie H. Robinson, the beneficiary, died January 
20, 1894, and four days later Mrs. Pratt, the donor, withdrew the 
whole sum. Later she died, and the administratrix of Robitison was 
held entitled to recover the amount of the deposit from the executors 
of Mrs. Pratt. In citing and commenting on this case, the learned 
Judge Vann, who delivered the opinion in Matter of Totten, supra, 
said: 

"lu tbis case the written déclaration was so full and explieit that we had 
no difïiculty in sustaining the trust as Irrevocably established, when that 
l)aper was signed and delivered to the bank as <;ustodiaa of the trust fund. 
'L'bere was mucli more than a niere deposit in the name of one i)erson in trust 
for another, for an independent instrument was executed which not only de:- 
clared the intention of the depositor, but directed when the account was to 
be paid to the beneficiary." ■ 

I see little force in the fact that the paper stated when the account 
was to be paid to the beneficiary, as, in the absence of such an ex- 
pression or any expression on the subject, the law would fix the time 
at the death of the trustée which would terminate the trust. 

In Beaver v. Beaver, 117 N. Y. 431, 22 N. E. 940, 6 L. R. A. 403, 
15 Am. St. Rep. 531, the father deposited money in the name of the 
son. He always retained possession of the pass book, and made one 
further deposit to the account and one withdrawal. The son had no 
knowledge of the transactions and there was no other déclaration of 
trust. The son died before the father. Mr. Justice Andrews, in giv- 
ing the opinion of the court, said: 

"ïhere was no déclaration of trust in this case, in ternis, when the deposit 
of .Inly 5, 1866, was niade, nor at any time afterwards, and none can be 
implied from a mère deposit by one persoii in the name of another. To con- 
stitute a trust there nuist be either au explieit déclaration of trust, or circum- 
stances which show beyond reasonable donbt that a trust was intended to be 
created. * * * \Ve are incllned to think that to infer a trift from the form 
of the deposit alone would, in tlie great majority of cases, and especially where 
the dejiosit was of any considérable amount, iin])ute an intention which never 
existed, and defeat the real purpose of the depositor." 

In Matter of Totten, supra, the learned judge reviewed the facts at 
length, and said: 

"It was her practice to draw from ail thèse accounts at will, whether they 
were kept in lier name as trustée, or otherwise, and to close them and open 
others as she saw fit. She kept the pass books, and no beneficiary named in 
any account ever drew therefrom, except upon dratts, signed by her. « • * 
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There was no évidence tliat tbe décèdent ever spoke to any one about any or 
thèse acoounts, or stated what her intention was in opening tliem. Tlie ac- 
counts in question were opened with lieu own money, and no part tliereof 
came from ber brotlier Lewis. Out of tUirty-one accounts in seven saviugs 
banks sbe paid over to tbe alleged beneficiaries tbe balance left wben two 
ibereof were closed, but in both of tbese instances, as well as in ail other 
cases, sbe treated tbe accounts as ber own, drawing against tbem and makiiisc 
new deposits from time to time as sbe tbonght bost. Ail tbe pass books witli 
a trust beadiug, containing accounts wbicb liad net been closed wben tbe décè- 
dent died, were delivered to tbe respecti^-e beneficiaries, wbo drew tbe balance 
on hand. Emile II. Lattan did not kncA- of tbe existence of auy accounts on 
which be relies in this procee<]iug tmtil more tban a year after tbe décodent 
died. * * « Tiie niost favorable view of tbese facts and otbei's of like 
obaraeter not mentioned does not ])ermit tbe intercuce as matter of fact, tbat 
tl>e décèdent in making tbe deposits in question intended to establisb an irrév- 
ocable trust in favor of tbe respondent. Aside from wliat took place when 
tbe deposits were made, every act of tbe décèdent, wltb one excejition, is op- 
posed to tbe tbeory of a trust. Tbat exception is tbe closing of one aecount 
after tbe words of trust bad been eanceled and tbe deposit of part of tbe pro- 
ceeds in tbe same form as tbe original. Tbis is not enougb when eonsidered 
witb tbe other facts to establisb an irrévocable trust. Cunningbam v. Daven- 
port, 147 N. Y. 43, 41 N. E. 412, 32 L. R. A. 373. 49 Am. St. Kei). G41. No con- 
nection was shown betweeu any deposit and tbe suni beld in trust by tbe dé- 
cèdent and ber sister Angelica for Lewis H. Lattan, wbo is still living and was 
swom as a witness at tbe trial. A deposit in favor of tbe son would not bave 
satisfled tbe claim of tbe fatber, in tbe absence of a request from tbe latter, 
of whtch tbere was no évidence. In view of tbe practice of tbe décèdent in 
doing business witb savings banl^s, tbe cnstom of many otber persons in tbat 
regard, ibe various objects wbicb people bave in maklng deposits in tbe form 
of a trust, tbe rétention of tbe pass book with tbe eorresponding control of 
tbe deposits aocording to tbe ruies of tbe bank, tbe subséquent bistorv of tbe 
various accounts witb tbe fréquent witbdrawals and cbanges, we tbink tbat 
tlie form of tbe dejwsits as tbey appear upon tbe books was not strengthened 
by tbe otber évidence." 

It thus appears that the case was decided against the alleged trust, 
because of the utter absence of évidence of any intention to create a 
trust, or of anj' déclaration of trust aside from the mère form of the 
deposit, and also because the other facts were opposed to and nega- 
tived such an intent. 

In the case now before this court, there was the original investment 
by the father in the name of the children ; the taking of the checks 
payable to "D. H. Gowing, Trustée, Helen L. Gowing," etc. ; the in- 
vestment of the identical money or checks in the bank stock; the 
déclaration to the officers of the bank at the time that lie desired to 
invest the same for the benefit of his children ; the issuance to him 
of the stock as trustée; the opening of the aecount in the bank and 
in its books in relation to same, with Gowing as trustée ; the opening 
by Gowing at the same time of the aecount in his own books of ae- 
count, which would corne to his children or to his executors or ad- 
ministrators in the event of his death, between himself as trustée for 
thèse children, naming them, and himself individually, in which he dé- 
clares the trust and charges himself as trustée with the stock and its 
dividends; the subséquent purchase of other stock, etc. — ail acts and 
statements declaring the existence in presenti of a trust and showing 
an intent and purpose to create an irrévocable trust. It seems to me 
very clear that on the admitted facts it appears satisfactorily and con- 
clusively that the défendant not only intended to create, but did create 
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and déclare orally and in writing, an irrévocable trust for the children. 
The title to the stock was in D. H. Gowing, trustée for thèse children, 
and not in him individually. There is no pretense that défendant did 
this for any purpose other than the benefit of his children. It was not 
done to évade taxes, or to defraud creditors, or to conceal his property, 
or secure the privilège of making deposits in a savings institution, 
which would dravv interest, beyond the amount permitted by the rules 
of the institution to any one depositor. The only acts inconsistent 
with the existence of the irrévocable trust are the depositing by de- 
defendant of the dividend checks to his own personal account. But 
we hâve, first, the fact that a deposit account in bank as trustée for 
thèse children would hâve been a small affair, and one with which 
banks do not care to be bothered ; and, second, the fact that Mr. Gow- 
ing evidently intended to invest thèse dividends for the children, as 
shown by the fact that he did purchase additional stock, charging the 
trust account with the money paid therefor, and crediting it with the 
dividends as received. I think the fact fully explained and divested 
of any significance, except that on the whole it tends to show the créa- 
tion and existence of an irrévocable, not a tentative, trust. 

The following cases are instructive and controlling: Matter of 
Totten, 179 N. Y. 112, 71 N. E. 748, 70 L. R. A. 711; Robinson v. 
Appleby, 69 App. Div. 509, 75 N. Y. Supp. 1, affirmed 173 N. Y. 636, 
66 N. E. 1115 ; Beaver v. Beaver, 117 N. Y. 421, 22 N. E. 940, 6 L. 
R. A. 403, 15 Am. St. Rep. 531 ; Matter of Bolin, 136 N. Y. 177, 32 
N. E. 62G; Sullivan v. Sullivan, 161 N. Y. 554, 66 N. E. 116; Cun- 
ningham v. Davenport, 147 N. Y. 43, 47, 41 N. E. 412, 32 L. R. A. 
373, 49 Am. St. Rep. 641 ; Haux v. Dry Dock Sav. Inst., 2 App. Div. 
165, 37 N. Y. Supp. 917, affirmed 154 N. Y. 736, 49 N. E. 1097; 
Martin v. Funk, 75 N. Y. 134, 31 Am. Rep. 446 ; Mabie v. Bailey, 
95 N. Y. 209; Willis v. Smyth, 91 N. Y. 297; Earleigh v. Cadman, 
159 N. Y. 169, 171, 53 N. E. 808 ; Washington v. Bank of Savings, 
171 N. Y. 166, 63 N. E. 831, 89 Am. St. Rep. 800 ; Matter of Eul- 
winkle, 107 App. Div. 331, 95 N. Y. Supp. 176 ; In re U. S. Trust Co. 
(Sup.) 102 N. Y. Supp. 271. Garvev v. Clifford, 99 N. Y. Supp. 555, 
114 App. Div. 193 ; Lucas v. Coe (C. C.) 86 Fed. 972. In ail of the 
cases we are brought to the proposition: Is there évidence showing 
the donor intended and sufficiently declared a trust, an irrévocable 
trust, or is it a tentative, or proposed, trust merely? 

The complainant insists, however, that even if the évidence is suf- 
ficient to sustain the création and existence of an irrévocable trust in 
D. Henry Gowing, as trustée for the benefit of the children named, 
as beneficiaries, it is not such a trust as is recognized by the Revised 
Statutes of the United States— section 5152 [U. S. Comp. St 1901, 
p. 3465] (national banking act) — which reads as follows: 

'Sec. 5152. Persons holding stock as executors, administrators, guardlans 
or trustées, shall not be personally subject to any liabilities as stockholders, 
but the estâtes and funds in their hands shall be liable in like manner and to 
the same extent as the testator, intestate, ward, or person interested in such 
trust funda would be, if living and compétent to act and hold the stock in his 
own name." 
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The preceding section (5151) imposing the pcrsonal liability on 
shareholders in national banks, reads as follows : 

"Sec. 5151. Tbe shareholders of every national banking association shall 
be held individually resjionsible, eqnally and ratably, and not one for another, 
for ail contracts, tîebts and engagements of sueh association to the extent of 
the amount of their stock therein at tlie par value thereof, in addition to the 
amount invested in such shares." 

But for this section, there wouid be no personal liability of the 
shareholders for an assessment of this description. The liability is 
statutory, and is imposedon the shareholders only. The only effect 
of section 5153 is to first déclare a principle or proposition of lavv, 
viz. : That executors, administrators, guardians, and trustées are not 
personally liable, or personally subject to any liabilities, as stockholders 
on accûunt of stock held by them as such ; and, second, to impose the 
liability for such assessments, created by section 5151, on the estate or 
funds in the hands of such executors, administrators, guardians, and 
trustées. But for this section, there would be no liability for an as- 
sessment on stock in a national bank held by executors, administrators, 
guardians, or trustées, iniposed on any one, eitlier the estate, the ex- 
ecutor, etc., as such, or personally. Neither section purports to create 
and impose a liability for such an assessment for such a purpose on 
any person who does not own the stock, but who has at some prior 
time owned it, or on the person who has in good f aith purchased it 
for a lawful trust, one recognized by the law, voluntarily created by 
such person for the benefit of another or others. The crucial question 
is : did D. Henry Gowing, the défendant, personally own this stock 
or any bénéficiai interest therein, at the time the liability to an as- 
sessment thereon, under section 5151, Rev. St., arose? If he did 
not, in the absence of a fraudulent transfer to évade liability, etc. 
(McDonald v. Dewey, 303 U. S. 510, 36 Sup. Ct. 731, 50 h. Ed. 1138), 
he is not personally liable for this assessment on this stock in question 
(Beal V. Essex Sâv. Bank, 67 Fed. 816, 15 C. C. A. 138; Lucas v. 
Coe [C. C] 86 Fed. 973). In the last case, Coxe, now Circuit Judge, 
,said : 

"But it is argued that the section qiioted [section .')]52, siipra] refers only to 
a trustée appointed by a will or by the ortler of a court or .indge. The statuto 
does not so. say and there eau be no question tUat tbe relation of trustée and 
cestui que trust niay exist without such formai action." 

In Beal v. Essex Sav. Bank, supra, opinion by Putnam, C. J., the 
court held: 

"One who hoMs stock of an insolvent national bank as collatera! security 
for a loan, which stock is registered npon the books of the bank in his name 
'as collatéral,' is not liable to assessment upon such shares under the statu- 
tory liability of shareholders." 

To same efïect is Pauly v. State Loan & Trust Co., 165 U. S. 606. 
17 Sup. Ct. 465, 41 L. Ed. 844. However, in Nat. Bank v. Case, 9!) 
U. S. 633, 35 L..Ed. 448, Marcy v. Clark, 17 Mass. 330, cited in Mc- 
. Donald v. Dewey, 303 U. S. 530, 36 Sup. Ct. 731, 50 L. Ed. 1138, 
and Pullman v. Upton.OeU. S. 338, 34 L. Ed. 818, it was held, in 
effect, that one who takes stock in a national bank as security for a 
loan of money, and who puts his name on the registry as owner there- 
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of, incurs an immédiate liability as a stockholder. But hère the de- 
fendant did not put his name on the registry of the bank or in the 
certificate issued as owner, and the whole transaction with the bank 
and the entries in the books of the bank showed to it and ail who ex- 
amiiied the books that he was trustée merely. Whatever the true rea- 
sons may be for the holding of the courts in the cases cited, see a 
fuU statement Nat. Bank v. Case, 99 U. S. p. 631, 25 L. Ed. 448; 
Pauly V. S. L. & T. Co., 165 U. S. 621, 17 Sup. Ct. 465, 41 L. Ed. 
844 ; Waite v. Dowley, 94 U. S. 527, 534, 24 L. Ed. 181, no one of 
them obtains hère. By taking the transfers of the bank stock to "D. 
H. Gowing, Trustée," there being no fraud or insolvency, and fuUy 
informing the bank of the facts, he transferred the stockholder's li- 
ability to the trust estate, and not to himself, as he did not hoM himself 
out as owner of the stock individually. The bank had full knowledge 
of the trust and of the names of the beneficiaries of the trust. 

In Pauly v. State Loan & Trust Co., 165 U. S. 606, 17 Sup. Ct. 
465, 41 L. Ed. 844, it was held : 

"A créditer who receives from hla debtor a transfer of shares In a national 
bank as security for his debt, and who surrenders the certiflcates to the banli, 
and talîes out new ones in his own name, In whlch he Is described as pledgee, 
and holds them afterwards in good falth as such pledgee and as collatéral se- 
curity for the payment of his debt, !s not a shareholder, subject to the persona! 
liability Imposed upon shareholders by Rev. St. § 5151." 

In this case, at pages 619 and 620 of 165 U. S., page 470 of 17 Sup. 
Ct. (41 L. Ed. 844), the court laid down certain rules as to the lia- 
bility of shareholders of national banking associations, among which 
are the following: 

"That If the owner transfers his shares to another person as collatéral se- 
curity for a debt due to the latter from such owner, and if, by the direction or 
with the lînowiedge of the pledgee, the shares are placed on the books of the 
association in such way as to imply that the pledgee is the real owner, then 
the pledgee may be treated as a shareholder wlthin the meaning of section 
5151 of the Revised Statutes of the United States, and therefore liable upon 
the basis prescribed by that section for the contracts, debts and engagements 
of the association. * • • That if one receives shares of the stock of a na- 
tional banking as-soclation as collatéral security to him for a debt due from the 
owner, with power of attomey authorizing him to transfer the same on the 
books of the association, and, being unwilling to incur the responsibilities of 
a shareholder as prescribed by the statute, causes the shares to be triinsferred 
on such books to another, under an agreement that tbey are to be held as se- 
curity for the debt due from the real owner to his creditor— the latter acting 
in good falth and for the purpose only of securing the payment of that debt 
wlthout incurring the responslbility of a shareholder — he (the creditor) wlll 
not, although the real owner may, be treated as a shareholder wlthin the mean- 
ing of section 5151. That the pledgee of personal property oceupies townrds 
the pledgor somewhat of a fiduciary relation, by virtue of which, he bning a 
trustée to sell, It becomes his duty to exercise his right of sale for the beuefit 
of the pledgor." 

This last-quoted rule distinctly recognizes that such stock may be 
held in trust by a trustée other than an executor, administrator, guard- 
ian, or trustée appointed by a court or judge. The pledgee is a trustée, 
made such by the pledgor and pledgee and opération of law. So, in 
the case now to be decided, Gowing was trustée of a trust voluntarily 
created, but one recognized in the law, and this fact appeared on the 
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books of tlie bank, and the certificate issued and tlie entries and ac- 
count tliere kept shovved to ail stockholders, bank examiners, and 
creditors, and ail the world, the true character of his holding and 
ownership. 

In Paiily v. State Loan & Trust Co., supra, the court said : 

"Does the statute, in letter or spirit, require that the ward 'pledgee,' append- 
ed to the name of the party to whom certiflcates 308 and 309 were issued, 
should be eutirely ignored? Is the holder of such certiUcates in no better con- 
dition, in respect of liability as a shareholder, than if snch list had imported 
absolute ownership in the transférée?" 

And then pointed out the intent and object of the statue, and then 
said : 

"But this rule can hâve no just application when, as in this case, the credit- 
ors were informed by that list that the party to whom certiflcates were issued 
was not in tact, aud did not assume to be, the owner of the shares represented 
by them, but was and assumed to be only a pledgee having no gênerai prop- 
erty in the thing pledged, but only a right, upou default, to sell in satisfac- 
tion of the pledgor's obligation." 

In Welles v. Larrabee et al. (C. C.) 36 Fed. 866, 2 h. R. A. 471, 
it was held : 

"One to whom the shares are assigned in trust as security for a debt due a 
third person, and following whose name on the stoekbook of the bank is the 
Word 'trustée,' is not liable for the assessment, under section 5151, and is also 
within the provision of section 5152, exempting from such liability persons 
liolding stock as trustées." 

In Shaw v. Spencer, 100 Mass. 382, 97 Am. Dec. 107, 1 Am. Rep. 
115, it was held that it is an erroneous assumption that the word 
"trustée," added to a name alone, has no meaning, or légal effect, 
and also that "the law holds that the insertion of the word 'trustée' 
after the name of a stockholder does indicate and give notice of a 
trust." In Duncan v. Jaudon, 15 Wall. (U. S.) 165, 21 L. Ed. 142, 
the Suprême Court of the United States cites and approves this case. 

But it is contended that executors, administrators, guardians, and 
trustées are not authorized to invest the trust funds in the stock of 
national banks. This is true generally, but the rule has no applica- 
tion to a trust voluntarily created by a donor as to such stock. Gen- 
erally the statutes of the states specify the nature of the investments 
which executors, etc., created by will, or appointed by the courts 
pursuant to statute, are authorized to make. If they find the money 
of the estate, when it cornes to their hands, invested in good and 
safe securities, apparently, and they are guilty of no négligence, they 
may continue to hold them; but if they invest the money of the es- 
tate, or trust, represented by them in unauthorized securities, they may 
be treated as having converted the funds, and the securities so taken 
may be treated as their own individual property, or the persons en- 
titled to the fund so invested may elect to ratify the transaction and 
take the securities in place of the rnoney. They cannot do both. The 
court of its own motion cannot, however, ratify or recognize such an 
investment by executors or guardians as law fui. It is unnecessary to 
décide what the efïect would hâve been had Mr. Gowing received the 
money on this stock after he had dèclared the irrévocable trust, which 
he did when he put the money into the stock and took the stock as 
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trustée and opened the accounts in the form he dîd, and then in- 
vested it in the stock of some other bank, although I am inclined to the 
opinion he would not hâve been controUed by the statutes relating to 
and governing statutory and testamentary trustées. Diven v. Lee, 
36 N. Y. 302, and King v. Talbot, 40 N. Y. 76, hâve no apphcation 
hère. 

It is unquestionably true that a solvent person may purchase with 
his ow^n money and set apart any species of property, not prohibited 
by law, as a trust fund for another; and in such case, if the donor 
sufficiently déclares the trust and makcs it irrévocable, and not tentative 
merely, and the property is properly transferred, by writings when 
required, the property so set apart and invested becomes trust prop- 
erty, and is owned by the trustée as such. Matter of Estate of Straut, 
126 N. Y. 201, 27 N. E. 259. Of course, such trusts must be for law- 
ful purposes, and not forbidden by law. Parker v. Robinson, 71 Fed. 
256, 18 C. C. A. 36, and Hampton v. Poster (C. C.) 127 Fed. 468, 
hâve no application hère. As stated in the last case cited, under the 
Massachusetts practice the trustée cannot be sued at law as such, 
but the action must be against him as an individual, and his description 
as trustée in the writ and déclaration is surplusage. Whether, in case 
judgment goes against him, it is to be enforced in some other way, 
or he is to be reimbursed from the trust funds, is another question, 
and, under the Massachusetts practice, is settled in another tribunal. 
No such practice obtains in the state of New York, and by statute 
thèse actions in the United States courts must follow the practice of 
the State in which brought. Hère the action against the trustée to 
enforce a liability of the trust estate must be against him as trustée, 
and he must be so described in the summons and complaint. Such a 
liability cannot be enforced against him individually, and if he is sued 
individually and so named, and the cause of action is not against him 
individually, but in fact against him as trustée and to enforce a trust 
liability, there must be an amendment, or the action will be dismissed. 
So, if sued as trustée when the cause of action is against him per- 
sonally, the action must be dismissed. Griswold v. Watkins, 20 Hun, 
114; Baylie's Code Pleading (2d Ed.) 171. However, the complaint 
governs, and its allégations détermine whether the action is against 
a défendant in his représentative capacity. Beers v. Shannon, 73 N. 
Y. 292 ; Stilwell v. Carpenter, 62 N. Y. 639 ; Litchfield v. Flint, 104 
N. Y. 543, 11 N. E. 58; Spooner v. D. L. & W. R. Co., 115 N. Y. 
22, 21 N. E. 696 ; Knox v. M. El. R. Co., 58 Hun, 517, 12 N. Y. Supp. 
848. In New York the distinction between actions at law and in equity 
is largely done away with, but no judgment under our practice can go 
against a trustée personally, when the liability is that of the estate or 
trust he représenta. In Massachusetts, as stated, tlie practice is dif- 
férent. 

There is no question in this case that the trust estate represented by 
D. Henry Gowing, as trustée, is liable for any assessment made against 
it on account of this stock held for it, but the défendant, D. Henry 
Gowing, personally, is not, and any assessment made thereon or on 
account thereof against D. Henry Gowing, personally, is not enforce- 
able against him or coUectable of him from his individual estate. In 
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Davis V. Weed, 4-i Conn. o81, Fed. Cas. No. 3,058, it is held, as to 
section 5152, Rev. St. U. S., before qnoted, that the principal object 
of this section is to prevent a personal liability from running against 
the persons named therein who hâve pnrcliased in their représentative 
capacity, or to whom national bank shares bave been transferred as 
such représentatives for the benefit of the trust estate. In Irons v. 
Manufacturers National Bank (C. C.) 27 Fed. 591, it is held: 

"Section 5152, i>. S-Ki'), V. S. Coiiip. St. 1901, is designed to proteet tliose hold- 
ing suc-li stock in a représentative capacit.y from any personal Iial)ility, and 
only malîes tlie funds in tlieir lumds or under tlieir control liable." 

Section 5,210 of the National Banking Act [U. S. Comp. St. 1901, 
p. 3498] requires that such banks keep a correct list of ail stock- 
holders with the number of shares held by each, which shall be at ail 
times open to the inspection of shareholders and creditors of the in- 
stitution and State officers authorized to impose taxes. Thèse books 
and lists are always open to the inspection of bank inspectors. In 
Pauly V. State Loan Association (before referred to) 165 U. S. 631, 
17 Sup. Ct. 465, 41 L. Ed. 850, it is held that the section was intended 
to give creditors and state officers opportnnity for infonnation as to 
the liability and responsibility of shareholders. 

As the books of the bank showed that Gowing was trustée, and held 
the stock as such, and ail were put on inquiry, and as the bank knew 
the facts, there is no reason for holding Gowing responsible for the 
assessment. The fact that the trust estate was wiped ont of ex- 
istence, so far as value or financial responsibility is concerned, by the 
faillire of the bank, is no reason or justification for looking to the 
trustée personally. The opinion of Judge Coxe, in Lucas v. Coe 
(C. C.) 86 Fed. 972, is quite clear and emphatic on that proposition. 

The conclusion is that the défendant is not personally liable for the 
assessment made on the 50 shares of stock issued to "D. H. Gowing, 
Trustée," and there will be a judgment accordingly. , 



UNITED STATiSS ex rcl. GIANT POWDER CO. v. AXMAN et al. 
(Circuit Court, N. D. California. September G, 1900.) 

TJNITKD States— CoNTBACTS—SCTnCONTRAOT—AGENOT. 

Where. after défendant A. had obtàined a contract from the govern- 
ment for the removal of certain rocks from San Francisco Bay, he or- 
ganized défendant corporation, of wliich he was président and the owner 
of a ma.1ority of tlie stocli:, and contracted with sucli corporation, in con- 
sidération of a block of the stock, to employ it as his agent in tlie per- 
formance of such contract, the corporation agreeing to carrv out the con- 
tract and spécifications and to hâve full control of the work and ail em- 
ployés working thereon, etc., the corporation was neither an assignée of 
the contract nor a subcontractor, but a niere agent for A. 
Courts— FEDERAL Couets—Turtsmction— Cases Abising under United 
States Laws. 

An action by the United States on relation of a materialman against a 
government contracter and a surety to recover on the contractor's bond to> 
the government. as required by Act C^ong. August 13, t8!)4, c. 280, § ], 2S 
Stat. 278 [U. S. Comp. St. 1901, p. 252:!], for materials fui'uished to enable 
him to perform the contract, coustituted a case arising under the Consti- 
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tutiou or laws of tlie United Stiites, and was tlierefoi'e witîiin (lie jm'is- 
dietioii of tlie fédéral courts, as provided by Act Con^. ^lareli S. IST.l, as 
anieuded by Act Mareh 3, 1887, and corrected by Act Aiisust 13. .1888, c. 
80(5, § 1, 25 Stat. 433 [U..S. Conip. St. 1001, p. 508]. 

[Ed. Note. — -Turisdiction in eases involvin.i; fe<leral question, see noie 
to Bailey v. jNIosher, 11 C. C. A. .308; Montaiia Ore-1'ureh. Go. v. Boston & 
M. C. G. & S. Miu. Co., 35 G. G. A. 7.] 

3. Limitation of Actions— Appijcation of Statute— Time. 

Wbere a materialman delivered materials to a sovernment contractor 
for use in tbe performance of tho contract in California, tbe material- 
inan's riglit to reeover on tbe contractor's bond to tlie .irovernineiit was 
barred by tbe California statute, litnitina; actions ou aecounts to two years, 
and was not witbin tbe four-year statute relating to actions on written 
eoutracts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 33, Limitation of Ac- 
tions, §§ 13G, 137.1 

4. SaMB — ACK'NOWLEDfilfENT OF DeBT. 

Wbere a contractor executed bis note to a niaterialnian for .$5,000, sucli 
note constituted an acknowledsnient of indebtedness to tbat aniount witbin 
tbe statute of limitations as of tbe date tbe note was given. 

[Ed. Note. — For cases in point, see Gent. Dig. vol. 33, Limitation of Ac- 
tions, §§ 591-G02.] 

J. F. Cowdery and Robert Harrison, for plaintiff. 

Charles A. Shurtleff and Lawler, Allen & Van Dyke, for défendant. 

MORROW, Circuit Judge (orally). I shall décide this morning 
the cases of the United States on the relation of the Giant Povvder 
Company, and also the United vStates upon the relation of W. W. 
Montague & Co., against Rudolf Axman and iVmerican Surety Com- 
pany. 

I hâve not had an opportunity to write an opinion in either of thèse 
cases, and what I shall say will be a brief référence to the points in- 
volved in the cases. Counsel will recall the fact that évidence was in- 
troduced, over the objection of counsel on both sides, and admitted 
provisionally, with the understanding that when the court came to 
render its final décision it would be deemed to hâve ruled on thèse ob- 
jections, overruling objections to such évidence as the opinion would 
indicate the court had accepted, and sustaining objections to such évi- 
dence as the court rejects. It will therefore be noted that the court 
rules now upon thèse varions objections to the évidence, and so states, 
and exceptions may be deemed to hâve been entered to such ruling 
by respective counsel. 

The first case I will take up will be the case of the United States on 
relation of the Giant Powder Company against Rudolf Axman and the 
American Surety Company of New York, No. 13,441. This case was 
commenced July 18, 1903, to reeover the sum of $1C,2SG for material 
supplied to the défendant Axman, who had a contract with the govern- 
ment, dated September 14, 1899, for the removal of certain rocks in 
the Bay of San Francisco, known as Arch Rock and Shag Rocks, Nos. 
1 and 2. The contract for this work was to remove thèse rocks to a 
depth of 30 feet at low water, and the contract price for removing 
thèse rocks was $353,000. 
1.52 F.— 52 
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The act of Congress approved August 13, 1894, c. 280, § 1, 28 Stat. 
378 [U. S. Comp. St. 1901, p. 2523], requires that a contractor for the 
construction of any public building, or the prosecution and completion 
of any public work, shall, before commencing such work, exécute the 
usual pénal bond with good and sufiîcient sureties, and the additional 
obligation that such contractor shall promptly make payment to ail 
persons supplying him labor and material in the prosecut'.on of the 
work provided for in the contract. In this case the défendant Axman, 
on September 14, 1899, executed such a bond in the pénal sum of 
$100,000, with the American Surety Company as his surety. This 
suit is now brought upon this bond. 

It appears from the évidence that on October 19, 1899, the défendant 
Axman organized the Coast Contracting Company, a corporation which 
was incorporated October 23, 1899, with Axman as its président, and 
his associâtes with h;m as directors and stockholders, and he the owner 
of the majority of stock and the président of the corporation; that, 
immediately after the incorporation of this Coast Contracting Company, 
Axman, as party of the first part, and the Coast Contracting Company, 
as the party of the second part, entered into the f ollowing agreement : 

"Mémorandum of Agreement, made and entered into this first day of No- 
vember, A. D. 1899, by and between Rudolf Axman, of tlie city and county of 
San Francisco, state of California, party of tlie flrst part, and the Coast Con- 
tracting Company, a corporation organized and doing business under and by 
virtue of the laws of the state of California, party of the second part, wit- 
nesppth : 

"That, whereas, the said Rudolf Axman has entered into a contract with 
the government of the United States, through its proper offlcers, for the remov- 
al ot Arch Rock and Sliag Roclcs, numbered one and two, in the San Francisco 
Harbor, California, and is to furnish ail necessary labor and material and 
reniove tbe roclcs as specilied in the spécifications issued by the United States 
engineer's office, dated .Tnne 7th, 189f), for the sum of .^253,500.00 ; 

"And whereas, the said party of the second part is desirous of acting as the 
agent of the party of the flrst part in carrying out the said contract and in 
furnishing the necessary labor and material in connection with said contract 
and acting as superintendent thereof, but not in any way as the assignée of 
said contract or iis having any interest therein, but solely for the purpose 
of employment under said party of the flrst part in the worli of removing the 
said rocks as aforesaid. 

"Now, therefore, this agreement witnesseth that the said party of the sec- 
ond part in considération of the promises and of the agreement on the part 
of the party of the flrst part, hereinafter contained, to employ the party of 
the second part as the agent and représentative of the party of the first part 
in carrying out the contract between the party of the first part and the gov- 
ernment of the United States as aforesaid, agrées to issue to the said party 
of the first part five hundred (500) shares of its capital stoclc, fuUy paid up. 

"And the said party of the flrst part in considération of the issuance to him 
of the said five hundred shares of the said capital stock of the party of the 
second part as aforesaid, agrées to institute, appoint and employ the said 
I)arty of the second part as his agent and employée irrevoeably in the removal 
of the said Arch Rock and Shag Rocks, numbered one and two, in San Fran- 
cisco Harbor, California. and to earry out ail the terms of the contract en- 
tered into between the pai'ty of the first part and the said government of the 
United States as hereinbefore referred to ; the said party of the second part 
to do ail things necessary to carry out the said contract and to furnish ail 
necessary labor and material and remove the said roclcs and vi-ithin the time 
as specifled in said contract and spécifications aforesaid. 

"And for the services of the said party of tlie second part in that behalf 
the said party of the first part agrées to pay to the said party of the second 
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part tlie full sum of $253,500.00, as tlie same shall be received by tbe party of 
the first part from the government of the United States for the work afore- 
said, aeeording to the terms of the contract aforesaid. 

"It is further agreed between the parties hereto that the party of the sec- 
ond part shall in carrying ont the contract and spécifications aforesaid hâve 
full control of said work and of the direction thereof, and of ail employées 
employed by It on the work thereof aeeording to the terms of said contract. 

"And it is further covenanted and agreed that said party of the first part 
shall appoint the treasurer of the said party of the second part bis agent for 
the purpose of receiving from the government of the United States, in the name 
of the party of the first part, ail monies due upon the contract aforesaid, and 
that said treasurer shall act as the agent and représentative of the party of the 
first part in référence to ail transactions between the party of the flrst part 
and the government of the United States in référence to the contract afore- 
said." 

It will be observée! that by this contract the Coast Contracting Com- 
pany became the agent of Axman in the exécution of the contract. 
Under the agency created by this contract, the plaintiff, in this case 
the Giant Powder Company, delivered to the Coast Contracting Com- 
pany material commencing January 8, 1900, and terminating March 
24, 1903. The total amount of this material delivered during the 
four years was $30,340.03. During this time there was paid on this 
account the sum of $14,064.36, excluding a promissory note executed 
on December 15, 1902, for the sum of $5,000. The balance was $16,- 
375.66, and that is the amount sued for. I call the attention of counsel 
now to some discrepancy in the complaint and account with respect 
to the amount sued for. The amount I find is $16,375.66, and the 
amount in the complaint is $16,286, a différence of a few dollars. 
In preparing the findings it will be necessary to verify this to sec 
which is the correct amount. As I say, that left, deducting the $5,000 
note, $16,275.66. This suit is brought against Axman and the Ameri- 
can Surety Company to recover this balance. 

The first objection that is made to this action is one with référence 
to the jurisdiction. It is objected on the part of the défendants that 
this court has no jurisdiction of this case, and the following cases are 
cited in support of this objection: U. S. ex rel., etc., v. Henderlong 
(C. C.) 102 Fed. 3; U. S. ex rel, etc., v. Sheridan (C. C.) 119 Fed. 
236; U. S. ex rel, etc., Maxwell v. Barrett (C. C.) 135 Fed 189. 
Thèse cases hold that the United States is not the real plaintiff in 
such a case ; that the real plaintiff is the person for whose benefit the 
suit is brought, which in this case would be the Giant Powder Com- 
pany. The Giant Powder Company was incorporated in this state, and 
under the law is a citizen of this state and so is the défendant Ax- 
man, and as the two parties are citizens of this state there is no 
. such diversity of citizenship as entitles the plaintiff to bring this 
suit in this court. I think, however, the jurisdiction of this court 
in this case is to be looked for in another provision of the statute, 
and that it will be found under that provision of the statutes of 
March 3, 1875, as amended by the act of March 3, 1887, and cor- 
rected by the act of August 13, 1888, c. 866, § 1, 35 Stat. 433 [U. S. 
Comp. St. 1901, p. 508], which pro vides that the Circuit Court has 
jurisdiction of cases arising under the Constitution or laws of the 
United States. In this case, the bond in suit is authorized by the act 
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of August 13, 1894. It was an act that was passed not only in the 
interest of the United States, but in the interest of materialmen who 
should supply the material for public buildings and other public work. 
It was a matter in vvhich the United States was moved to act not only 
in the interest of the government, but for the protection and in the 
interest of those who should supply material to contractors for the gov- 
ernment. I think in every state m the Union there is some provision 
made by statute for securing the materialmen on building contracts. 
Now, the plaintiff, of course, would hâve no security on such a con- 
tract unless it is upon the bond under this statute. The original bond 
that was provided for the security of the United States alone was one 
that had been required probably during the entire existence of this 
government, but this act of 1894 added to this provision the obligation 
and liabilities with respect to the supply of material and labor, etc. 
It was in the interest of the government to hâve such a provision in 
the law with respect to work of that character, and it was to its in- 
terests to protect laboringmen and those who supplied the material. 
There are cases, it is true, where the courts hâve held that this court 
does not hâve jurisdiction under a statute of the United States where 
the questions involved are of a gênerai or local character, as, for in- 
stance, a controversy between claimants to mining lands, where the 
title is acquired under the laws of the United States. It has been held 
that such a statute does not give the Circuit Court jurisdiction. But 
that is a very différent statute from the one now under considération. 
The controversy under the mining statute is between parties with re- 
spect to a matter in which the United States has no interest whatever, 
and the questions are of a gênerai local nature. The land of the 
United States is open to people of the United States for exploration 
and occupation, and where controversies arise between locators it is 
provided that such controversies must be determined by a court of com- 
pétent jurisdiction. Other statutes might be referred to which con- 
template proceedings in court without conferring jurisdiction upon 
courts of the United States. But the présent statute confers rights 
which are spécial and dépendent upon the law itself. It is a law 
of the United States under which this suit was brought, under which 
it is maintained, under which judgment is to be entered — there can- 
not be a judgment entered in the case in favor of persons supply ing 
the material and labor except upon this statute. I therefore hold 
the jurisdiction in this case is to be sustained as a suit arising under 
a law of the United States. 

The next défense is that this material was delivered not to Axman, 
but to the Coast Contracting Company, and therefore the défendant 
American Surety Company is not liable in this action ; that the Ameri- 
can Surety Company is only responsible upon this bond for the ma- 
terial delivered to Rudolf Axman. Now, what was the relation of 
Rudolf Axman to this contract? He was the original contracter with 
the government, but he did what is done in any number of cases, and 
in nearly every case of this kind, he appointed an agent. He had a right 
to employ an agent to act for him. It would be in most of thèse 
government contract cases impossible for a contracter to supply ail 
the work and furnish ail the material, to perform ail the duties and 
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obligations of the contract, witliout the assistance of an agent. He 
has to hâve somebody to act for him in much of the business relating 
to the contract. In this case Axman employée! the Coast Contracting 
Company to act as his agent in carrying ont the terms of the contract. 
The point is made that there was a transfer of the contract to the Coast 
Contracting Company, and that under section 3?37 of the Revised 
Statutes [Ù. S. Comp. St. 1901, p. 2.507] the transfer was vold; and 
under another provision of law — section 3477 [U. S. Comp. St. 1901, 
p. 2320], I believe — ail transfers and assignments of contracts are 
void under the law of the United States. This was not a transfer of 
a contract, nor an assignment of a contract. As I read the évidence 
in this case, and as I read this document, it was, as I said a moment 
ago, the appointment of the Coast Contracting Company as the agent 
of Axman to carry out this contract in every particular, and to receive 
money from the United States to pay thèse claims. I am of the opin- 
ion that Axman is the responsible person in this case, and that the 
Coast Contracting Company is also a responsible party in this case, 
but only as the agent of Axman. , That is to say, that the Coast Con- 
tracting Company acted as the agent of Axman. It represented him 
in ail thèse transactions with the materialmen. I thereforé hold that 
the delivery of this material to the Coast Contracting Company, and 
the charge against that company, was the delivery and charge of ma- 
terial to Axman. 

A further défense is that the Coast Contracting Company was a sub- 
contractor, and that, thereforé, the American Surety Company is not 
liable. This défense is answered by what has already been stated. 

The next c|uestion that is raised by the défense is as to the statnte 
of limitations. It is contended on behalf of the défendant that the 
statute of limitations has run with respect to thèse accounts. On be- 
half of the complainant it is claimed that this suit is brought upon this 
bond, upon this written contract, and that the statute of limitations ap-- 
plicable to the contract is a period of four years provided for under the 
laws of the state of California. If we accept that as being the law ap- 
plicable to this case, then, of course, the statute of limitations has not 
run, and a liability existed when this suit was commenced for ail of 
the amounts involved in this account. On the other hand, as I said 
before, it is contended on behalf of the défendant that this suit is 
brought on this account, and that the breach alleged in the complaint, 
and the one that has been proven, is a failure to pay for materials sup- 
plied, as shown by the account. A breach of the bond is thereforé 
specifically a failure on the part of Axman or the Coast Contracting 
Company, as the agent of Axman, to pay for thèse materials as charg- 
ed in this account. Now, as I construe this transaction, I think the 
statute of limitations of this state with respect to accounts as construed 
by the Suprême Court of the state is the statute that is applicable to 
this case. It is a question that has been discussed and numerous au- 
thorities cited in thèse briefs. I hâve not had the time to examine the 
question thoroughly in ail the states, but the court is informed by the 
brief on behalf of the plaintiff that the only states that construe a suit 
of this kind as being a suit upon account and not upon the bond are 
the states of Kansas, Washington, and California. My own impres- 
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sion is that there are other states where this construction of the law lias 
been foUowed. However, it is sufficient to say that it is admitted that 
this State has declared the law adverse to the position of the plaintiff. 
In the case of County of Sonoma v. Hall, 133 Cal. 589, 62 Pac. 257, 
312, 65 Pac. 12, 459, it was held that the liability of a county recorder 
for failure to pay to the county the fecs required by law to be collected 
and paid over by him was a liability created by statute which was bar- 
red as to the recorder in three years after the breach of his officiai duty, 
and not in four years, as a liability upon a written contract. The case 
of Aldrich v. McClaine, 106 Fed. 791, 45 C. C. A. 631, has been re- 
ferred to as declaring a doctrine applicable to this case. I am familiar 
with that case. I wrote the décision in the Circuit Court of Appeals. 
It was held in that case that the liability was not only upon a statute of 
the United States, but also upon a written contract ; à suit upon con- 
tract because the persons who subscribed for this stock had subscribed, 
and had agreed to take the stock subject to the terms prescribed by law, 
and that having taken the stock, and accepted it by the terms of agree- 
ment in subscribing for the stock, the stockholder had become responsi- 
ble in a contractual way. So that the Circuit Court of Appeals held 
that the case was one which arose not only under the statute, but also 
under a contract, and that the statute of limitat'ons, while it had run 
with respect to the liability under the statute, had not run upon the writ- 
ten contract. The case was taken to the Suprême Court of the United 
States, and by a divided court it was held that the liability was statutory 
and not contractual. McClaine v. Rankin, 197 U. S. 154, 25 Sup. Ct. 
410, 49 L. Ed. 702. The court held that the statute of limitations of 
the State, as construed by the courts of the state, was applicable to the 
case. I shall therefore base this décision upon the law of this state, 
and hold that the statute of limitations of this state, as construed in the 
case of County of Sonoma v. Hall, supra, is appl-cable. Under this 
law the liability ceased after a period of two years. 

There is a question when the statute of limitations began to run 
with respect to thèse items in this account. This suit was brought 
July 18, 1903, and, as I construe this statute, évidence would only be 
admissible to prove the delivery of material within two years ; that is 
to say, between July 18, 1901, and July 18, 1903. But 'it is said with 
respect to this account that the items hère charged were delivered upon 
60 days' crédit, and that, therefore, that would extend the statute back 
a period of 60 days. It would cover not only ail the material that was 
delivered within 2 years, but also ail material that was delivered within 
2 years and 60 days ; but upon an examination of this account and the 
bills that were rendered, I do not find that there are any bills providing 
for a 60-day crédit with respect to the items 60 days prior to July 18, 
1901. There are three items — June 8, 1901, for the delivery of goods 
and material amounting to $998.80; July 5, 1901, material, $998.60; 
and July 11, 1901, material, $1,231. Thèse are the only items that are 
within 60 days. The items before that would be May lOth, beyond the 
statute. Those biils do not contain any provision about 60 days' 
crédit. Some others do, but they do not. So I construe this account 
as running from the items commencing July 18, 1901, down to March 
24, 1903. 
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There is another question to be considercd. On December 5, 190:J, 
Axman and the Coast Contracting Company gave to the Giant Powder 
Company a note for the sum of $5,000. It is contended on the part of 
the plaintiff that this note is évidence that on the date, December 15, 
1902, Axman, and the Coast Contracting Company as his agent, he 
being responsible for it, was indebted to the Giant Powder Company 
iipon this acconnt in the sum of $5,000. If I understand Mr. liarri- 
son, he claims that is évidence. Assuming now that tiie suit is upon 
the liabihty stated in the account, nevertheless hère is a written state- 
ment to the effect that upon that date there was owing on this account 
the sum of $5,000. If that is accepted as évidence, and that it is such 
évidence as may be taken to bring within the statute of Hmitations the 
amount of this account, then, of course, the statute of limitations ex- 
tends the account back so as to cover $5,000 prior to July 18, 1901. 

There is still another matter involved in this suit. The Giant Pow- 
der Company, when it entered into this agreement, gave to the Amer- 
ican Surety Company its certified check for $5,000. That check was 
to be an indemnity to the American Surety Company for whatever loss 
it might sustain by reason of the American Surety Company having 
become surety for the Giant Powder Company. The défendant Ameri- 
can Surety Company bas pleaded this check as a set-ofï. I shall allow 
it as a set-off, but not for $5,000, because the only évidence that there 
is in the case of Hability on the part of the surety company is the Ua- 
bihty for this particular account, and the liabihty in the Montagne case. 

The American Surety Company admit that they hâve also received 
indemnity to the amount of $50,000 from other sources. What the oth- 
er sources were, the court has not been informed. They hâve been in- 
demnified to the amount of $50,000, and this $5,000 is in addition to 
that $50,000. They hâve then as an indemnity $55,000 to pay any loss 
that it may sustain. It is therefore plain that the surety company is 
not entitled to claim the amount of the entire $5,000 note as indenmity 
for the loss sustained with respect to this particular suit The loss 
will be shared pro rata on this note of $5,000. It will only hâve to 
sufïer a déduction for such pro rata as it sustains by reason of its re- 
lation to the other indemnity of $50,000. It will only hâve to sustain 
its proportion of that loss. I shall leave that matter without further 
statement, except that if the évidence is hère sufficient to indicate the 
pro rata, then I will allow this set-ofï to the amount stated. Mr. Har- 
rison says he doubts whether this court has such jurisdiction in equity, 
but under the law of this state, under the common law of practice, 
there can be a set-ofï, and that may be admitted ; but the only trouble 
that I can see is to détermine the pro rata. If that can be determined 
,upon the évidence before the court, I do not see any reason why this 
set-off pro rata shall not be allowed. 

Plaintifï's counsel will prépare findings of fact in accordance with 
this opinion, and judgment will be entered accordingly. 
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DBEPWATER ET. CO. V. WESTERN POCAHONTAS COAL & LUM- 

BER CO. et al. 

(Circuit Court, S. D. West Virginia. April 9, 1907.) 

1. Eemovai, oî- Causes— Separable Contboveesy— Condemnation Peoceed- 

INGS. 

In a proceeding in a state court by a railroad company to condemn rigtit 
of way, in wliicli tlie owners of différent parcels of land are joined as per- 
mltted by Code W. Va. 1899, c. 42, § 4 [Code 1906, § 1364], which provides 
ttiat such owners may be joined or proceeded against separately, there is a 
sejjarable controversy botween tlie petltioner and tlie owner or owners of 
eacb tract, and, where ail tliose défendants owning or having any interest 
in certain tracts are citizens of otber states, and bave no iuterest in any 
other tract, tbey may remove the cause as to tliem Into tbe fédéral court, 
wbere tbe amount in controversy Is sufflcient. 

Li;d. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
8 103. 

Separable controversy, see note to 18 C. C. A. 86 ; 35 C. C. A. 155.] 

2. Action— Pkoceedinqs Constiiutiiîq Commenoement— Condemnation Peo- 

ceedings. 

Under Code W. Va. 1906, §§ 1363, 1S66, which prescribe the procédure 
for condemnation of real estate for public use by the maliing of au ap- 
plication to the circuit court for tbe appointment of commissioners to 
ascertain a just compensation to be made to the owners and require 10 
days' notice of such application to be glven to such owners, which notice 
"may be given either before the application is presented or afterwards," 
the date of the institution of such a suit or proceeding is that of the 
présentation in court of the application, and not the date notice is served. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 1, Action, |§ 725-734.] 
it. Removal of Causes— Peksoks Entitled to Remove— Eminent Domain— 
Condemnation Prooeedings — Pakties. 

A corporation which had conveyed the légal title to certain lands to trus- 
tées by a mortgage which had been foreelosed and an order of sale en- 
tered, and which after such decree sold Its equity of rédemption to an- 
other, had no interest in the lands after such sale which made It a neo- 
essary party to proceedings for the condemnation of a right of way over 
such lands, even though a formai conveyanee to the purchaser had not 
been executed at the time the proceedings were instituted, and a con- 
veyanee subsequeutly executed did not make the grantee a purchaser pen- 
dente lite and without standing to remove the cause. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal Of Causes, 
8 113.] ■ 

4. Same— Sbparate Contboveesies— Removal or Single Contbovebst. 

There is a eiear distinction between controversles which are merely 
"separable," within the meaning of the removal statute, and thosc which 
are wholly separate and distinct, and only joined in one suit by express 
statutory permission, as In case of proceedings for condemnation of a 
railroad right of way in which as permitted by statute owners of différent 
tracts of land are joined in the same proceeding, and in such a case a re- 
moval of the cause by the owner or owners of one tract does not carry 
with it the proceedings as against other owners. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 42, Removal of Caus- 
es, § 110.] 

On Motion to Remand to State Court 

Brown, Jackson & Knight and A. N. Campbell, for plaintiff. 
J. Lewis Bumgardner, Simms & Enslow, and J. W. McCreery, for 
défendants. 
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DAYTON, District Judge (sitting specially). Tliê Deepvvatcr Rail- 
way Company, a corporation, on the 9th day oi October, 1!)05, lodged 
with the clerk of the circuit court of Raleigh county, W. Va., its péti- 
tion against numerous parties, among others the Western Pocahontas 
Coal & Lnmber Company, a West Virginia corporation, J. C. Mabcn, 
and Charles Catlett (successor of Richard P. Bell, deceased), trus- 
tées, and James Knox Cain, seeking for public railroad uses to con- 
demn varions parcels of land, among others three parcels of 23.47, 
2.59, and 2.8 acres, respectively, légal title to whicli it allèges is vested 
in the Western Pocahontas Coal & Lumber Company, subjcct to a 
mortgage executed by it to J. C, Maben and Richard P. Bell (who 
had died and been succeeded by Charles Catlett), trustées, nonresi- 
dents. 

Notices that application would be made on December 11, 1905, to 
said circuit court of Raleigh county to appoint commissioners to as- 
sess damages and to condemn the varions parcels of land proposed 
to be taken by the plaintiff corporation, and used in the construction 
of a branch line less than 50 miles long, from Slab Fork ôf Guyan- 
dotte river up Winding Fork, and down Soak crcek, to Piney 
river, were given by the plaintitï and served at différent times on the 
varions parties, those on the Western Pocahontas Coal & Lumber 
Company on October 12, 1905, on James Knox Cain, in Philadel- 
phia, on October 9, 1905, and again on October 20. 1905, and upon 
the nonresident parties, including Maben and Catlett, by publication 
commencing October 12, 1905, and running four weeks as required 
by statute. On the llth day of December, 1905, in the circuit court 
of Raleigh county, the plaintiiï by leave of the court filed its notices 
and docketed its proceeding, and thereupon Maben and Catlett, James 
Knox Cain, and the Western Pocahontas corporation, incorporated 
under the laws of Virginia, tendered a joint pétition to "remove" to 
this court, which pétition, upon objection made, was not allowed to be 
filed because the Western Pocahontas corporation was not a party, 
thereupon the latter filed its pétition, setting up title to said three par- 
cels of land, and was admitted as a party défendant. Then the said 
Maben and Catlett, trustées, James Knox Cain and the Western Poca- 
hontas corporation, again tendered their pétition to "remove" the 
cause to this court, tendering bond admitted to be sufficient, but the 
said court refused the prayer thereof and exception was duly taken. 
On the 3d day of April, 1900, the said défendants filed in this court 
a certified record, and the cause was ordered to be docketed. The 
plaintiff thereupon moved to remand the cause, and it is this motion 
I am now to détermine. 

In their pétition to remove the said défendants allège that their 
interests in dispute exceed in value $2,000, that they are ail nonresi- 
dents of W^est Virginia, Maben being a citizen of Alabama, Catlett 
of Virginia, Cain of Penn.sylvania, and the Western Pocahontas cor- 
poration a Virginia one ; that they hâve no title to or intcrest in any 
other of the lands sought to be condemned other than the said three 
parcels ; that a separable controversy exists between them and the 
plaintiff as to thèse three, and that the facts as to the title of thèse 
three parcels were that the légal title was in 2vlaben and Catlett (suc- 
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cesser of Bell, deceased), trustées in a mortgage executed by the 
Western Pocahontas Coal & Lumber Company; that James Knox 
Gain was the owner by purchase of the equity of rédemption of the 
said Western Pocahontas Coal & Lumber Company, and so on the day 
plaintiff's pétition to condemn was filed and notice thereof given to 
them the Western Pocahontas Coal & Lumber Company had no title 
nor interest whatever in said three parcels of land, but they were 
wholly owned at that time by Maben and Catlett, trustées, and James 
Knox Cain; that afterwards, on October 16, 1905, the whole tract 
of which the three parcels were part was sold under decree entered 
July 31, 1905, of the circuit court of Raleigh county, by a spécial 
commissioner appointed in a chancery proceeding of J. C. Maben et 
al. V. Western Pocahontas Coal & Lumber Company et al., at which 
sale the Western Pocahontas corporation became the purchaser of the 
whole tract, including the three parcels, which sale, by decree, was 
confirmed on November 1, 1905, and from that time became the sole 
property of the Virginia corporation, the Western Pocahontas cor- 
poration ; thàt no notice to condemn was served upon it until October 
27, 1905. 

The jurisdiction of fédéral courts to try and détermine controver- 
sies touching the condemnation of land, either by original proceeding 
or upon removal from state court, is now so well settled as to admit 
of no further argument. Boom Co. v. Patterson, 98 U. S. 403, 25 L- 
Ed. 206; Kirby v. C. & N. W. R. Co. (C. C.) 106 Fed. 551; Terre 
Haute V. E. & T. H. R. Co. (C. C.) 106 Fed. 545 ; U. T. Ry. Co. v. 
C. B. & Q. R. Co. (C. C.) 119 Fed. 209 ; In re Delafield (C. C.) 109 
Fed. 577. Nor under the law and facts in this case can there be any 
question of there being a separable controversy between the plain- 
tiff and those claiming thèse three distinct parcels sought to be con- 
demned such as to authorize removal, if the necessary amount involved 
is large enough and the required diversity of citizenship exists. The 
fact that numerous other résident parties interested in o'her parcels 
sought to be taken are joined is immaterial. The West Virginia stat- 
ute (section 4, c. 42, Code 1906) expressly provides that in such pro- 
ceeding owners of différent parcels may be joined in one proceeding, or 
be proceeded against in separate ones. The claimants of the three 
parcels hère had and hâve no interest whatever in the other ones 
sought to be taken. The authorities are clear that such condition of 
facts présents a separable controversy or, speaking accurately, a dis- 
tinct and separate controversy. Pacijfîc Ry. Removal Cases, 115 U. 
vS. 1, 5 Sup. Ct. 1113, 29 L. Ed. 319 ; Sugar Creek P. B. & P. R. Co. 
v. McKell (C. C.) 75 Fed. 34; N. Y., N. H. & H. R. R. Co. v. 
Cockcroft (C. C.) 46 Fed. 881 ; Chicago v. Hutchinson (C. C.) 15 Fed. 
129. The controversy, therefore, narrows itself down to the question 
of whether at the time of the institution of the suit or proceeding the 
Western Pocahontas Coal & Lumber Company, the West Virginia 
corporation, had such title or interest in the lands sought to be con- 
demned as to make it a necessary party, and thereby destroy the di- 
versity of citizenship required for removal to this court. 

On behalf of the plaintiff, it is insisted that this suit was "insti- 
tuted" on October 9, 1905, when it lodged in the clerk's office of 
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Raleigh county its pétition and served its fîrst notice on parties of its 
purpose to apply to the court on December llth following for the 
appointment of commissioners ; that at this time the title to the parcels 
sought to be taken was in the West Virginia corporation, the Western 
Pocahontas Coal & Lumber Company, subject to the mortgage to 
Maben and Catlett, trustées; and that, jurisdiction being absent at 
the institution of the suit, the subséquent conveyances, pendente hte to 
Cain and the Virginia corporation, the Western Pocahontas corpora- 
tion, cannot supply it. On the other hand, it is insisted that the suit 
was not "instituted" until December llth, when the plaintifï's notices, 
pétition, exhibi's, etc., were filed and the cause by order duly docketed 
in court and by its order, and, further, that the West Virginia cor- 
poration did not hâve even on October 9th, when the first notice was 
served, any title or interest in the lands that then required it to be 
notified or made party. In short, two questions must be answered. 
First. When is a condemnation proceeding in légal sensé instituted? 
Second. What interest on October 9th did the West Virginia cor- 
poration hâve in thèse three parcels sought to be taken? Considering 
the first proposition, it is never to be forgotten that in West Virginia 
the common-law practice prevails unless expressly modified by stat- 
ute, and that at common law the beginning of a suit is the issuance 
of the original writ or summons from the clerk's office signed by the 
clerk. Va. Fire & Marine Ins. Co. v. Vaughan, 88 Va. 832, 14 S. E. 
754. It is further to be noted that no déclaration or pleading in 
ordinary actions can be filed in the clerk's office save and except up- 
on legally constituted rule days. While our statutes hâve provided 
certain exceptional actions may be brought other than by issuance of 
this original writ, yet in every instance, I think, the statute itself fuUy 
sets out the practice to be observed in such case. For example, eject- 
ment may be instituted by service of the déclaration with a notice 
appended that it will be filed upon some specified rule day in the 
clerk's office or upon a day named in court. Upon the filing of such 
déclaration a rule issues to require défendant to plead at the next 
rule day or within the time fixed by the court. Again, under Code 
W. Va. c. 121, § 6 [Code W. Va. 1906, § 3786], provision is made 
for the recovery of money due on contract by notice and motion, 
but it is expressly provided that such notice shall be given for 30 
days and returned to the clerk's office 30 days before the day fixed 
for such motion. And it has been expressly held that, while judg- 
ment in a suit regularly matured at rules and on the docket re- 
lates back to the first day of the term of court when taken, such is 
not the case of a judgment taken upon such notice. Nat. Bank v. 
Distilling Co., 41 W. Va. 530-533, 33 S. E. 792, 56 Am. St. Rep. 
878. 

In the case of condemnation proceedings, the statute of this state 
(Code, c. 42, § 3; Code 1906, § 1363) provides: 

"In any case in whieh real estate may be lawfully taken for a purpose of 
public utility, application may be made to the circuit court of tbe county in 
which the estate is situated, to appoint commissioners to ascertain a just com- 
jiensatJOTi to the owners of the estate proposed to be taken. * • « And 
when tbe judge of the court to whieh the application is made Is so situated as 
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to render it imiiroper for liim to act tliereon, and iio judge to act in tlie case 
fan be agreed on by the iiarties. and it be fouud for any rcason iuipracticable 
to elect a jndge to act in tlie case, ♦ * * tlie tipijlicatiou niay be witb- 
drawn," etc. 

And section 6 of the same chapter (section 136G, Code 1906) pro- 
vides : 

"Of such application ten days' notice slial! be served on tlie said owners, 
claimants and persons bolding liens, and tlic notice may be giveu eitber be- 
fore the application is presented or afterwards." 

From thèse provisions it would seem to me that this proceeding niust 
be regarded as a summary one provided by the statute, dépendent 
solely and alone upon the présentation of the application to tlie court 
in session. It requires it to be addressed to the judge of the court, 
to hâve his personal considération and action, and explicitly provides. 
in case of his disquahfication, how it may be withdrawn and presented 
to another court in an adjoining circuit where it may receive such 
Personal considération and action on the part of the judge thereof. 
The giving of the notice seems to me to be made entirely subordinate 
to the application, as it may be given either before or after the making 
of the application. This being true, I am of opinion the date of the 
institution of such suit must be that of the présentation in court of the 
application, and not the date notice is served. The notice may be given 
and no application made, in which case the record of the court vvill not 
disclose that any suit was ever brought. If notice, which is only re- 
quired to be given 10 days prior, can in fact be given two months prior, 
and thereby by this act, to an extent at least, the owner's right to sell 
and dispose of his property unclouded in title may be hindered, then 
such notice could as well be given two years prior and serious evil be 
donc by private act alone, and which. may never be known to the court 
by reason of the application never in fact being made. 

Btit, if I am wrong as to my conclusion as to how the first r|uestion 
is to be answered, I hâve little doubt as to the answer to the second. 
It seems clear that on October 9, 1905, when notice was first served, 
the title to thèse parcels of land was not in the Western Pocahontas 
Coal & Lumber Company. It had been conveyed to this West Virginia 
corporation on January 29, 1903, and on that day it had conveyed the 
légal title by mortgage to Maben and Bell as trustées. Catlett was 
subsequently substituted as trustée, in proper légal proceedings, in this 
mortgage in place of Bell, who died. In March, 1905, after default 
made, suit in equity was instituted in the circuit court of Raleigh 
county to foreclose this mortgage, to which,' itmust be presumed, that 
ail persons interested in this title were made parties, for on July 21, 
1905, a decree was entered in this cause directing a sale of thèse lands. 
After the entry of this decree and before the 9th day of October, 1005, 
James Knox Cain bought out ail the right and interest in said decree 
and lands of the West Virginia corporation. The plaintiff admits this 
substantially, and also that it had notice of the ownership of such 
interest by Cain prior to said October 9, 1905, for it is to be rcmembered 
that on that day it lodged in the clerk's office of Raleigh county, the 
pétition or appHcation which it subsequently on December 11, 1905, 
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présentée! to the court, and in this pétition, toucliing tliese three parcels 
in controversy, are the following allégations : 

'Tour petitioner reprcsents tliat the k'«al title to the three strips, pièces, or 
pareels of laiicis ineutioncd ubovo and deseribed iuid which are sought to bc 
takeii by this pro<!eediii5; is vested iii tlie Western Poeahoiitas Coal & Lumber 
Company, a corporation of the state of West Virginia; but petitioner avers 
that the said lands are subject to a mortgage executed by the said Western 
Pocahontas Coal & T^umber Company in favor of J. C. Maben and Eieliard P. 
Bell, trustées; that since the exécution of the said mortgage the said lîichard 
P. Bell has departed this life, and is succeeded, as trustée and as heneticiary 
In the said mortgage, by Charles Catlett. The said Charles Catlett and J. C. 
Maben, trustées, are interested in said lands as the holders of the mortgage 
uforeaaid. Petitioner avers that both the said Charles Catlett and J. C. Ma- 
ben, trustées as aforesaid, are nonresidents of the state of West Virginia. And 
petitioner is advisod and allèges that the said lands hâve been sold to James 
Knox Cain, a résident of Pennsylvaula, but not yet convoyed to him." 

Under thèse circumstances, even if this suit be held to hâve com- 
menced on October 9, 1905, two reasons exist why I must hold that 
even at that date the title to thèse lands vvas not vested in the Western 
Pocahontas Coal & Lumber Company in such way as to make the 
Western Pocahontas corporation (the Virginia corporation) a pendente 
lite purchaser or assignée, and for that reason destroy its right in Com- 
pany with Maben and Catlett, trustées, and James Knox Cain, to remove 
this cause to this court. First. Because it is to be assumed that by the 
terms of the mortgage the légal title of the lands vested itself in Maben 
and Catlett, trustées, and only the equity of rédemption remained in 
the Pocahontas Coal & Lumber Comj)any, and, this equity of rédemp- 
tion having been sold to Cain, nothing but a naked release or quit- 
claim deed from it was required. It had no real interest, and, at most, 
could at that time be considered only a nominal if necessary party. Sec- 
ond. The facts, however, disclose that prier to the institution of this 
suit on October 9, 1905, if it be held to hâve been instituted on that day, 
a court of compétent jurisdiction had convened the parties interested 
in thèse lands, including this West Virginia corporation, and brought 
the title thereto, both légal and équitable in custodio legis, and on 
July 21, 1905, had vested by its decree this title, légal and équitable, 
substantially in its spécial commissioner with power to sell and convey 
subject only to the power of confirmation reserved by the court. There- 
fore it might well be held that this condemnation proceeding vvas a 
pendente lite one to this prior instituted chancery one, to be held in 
abeyance to wait the resuit reached in it as to the disposition of the 
title so in its custody, or to be filed by its permission, making its spécial 
commissioner party, or at least to be heard in connection therewith, 
so that damages awarded should be under its control. The sale having 
been made under this chancery decree on October 16, 1905, only seven 
days after the lodging of plaintiff's pétition herein, whereby the légal 
and équitable title became vested in the Virginia corporation, relieved 
the plaintifif from the necessity of such proccedings, but because this 
is so it seems clear to me that this does not also allow the plaintiff or 
petitioner herein to claim that such purchaser is only a purchaser, as- 
signée, or transférée pendente lite in this suit, and therefore not en- 
titled to remove this cause to this court. 
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Since the foregoing vvas written and in view of the conclusions 
therein reached by me, another question has arisen which I must dé- 
termine. As I hâve iieretofore in substance set forth, under the express 
permission provided by section 4, c. 42, Code W. Va. (Code 1906, 
§ 1364), the original pétition in condemnation was filed not only against 
the parties interested in the three parcels of land of 33.47, 2.59, and 2.8 
acres, respectively, which I hâve considered, but also against a number 
of résident défendants seelcing to take from them wholly distinct and 
différent parcels owned by them in which the nonresident Western 
Pocahontas corporation, and the nonresident individuals, Gain, Maben, 
and Catlett, hâve no interest of any kind or character. It is suggested 
by counsel for thèse nonresidents that under the second clause of the 
second section of the removal act of 1875 (Act March 3, 1875, c. 137, 
18 Stat. 470 [U. S. Comp. St. 1901, p. 509]), as construed in Barney 
v. L,atham, 103 U. S. 205, 26 L. Ed. 514, ail thèse conti'oversies between 
this résident raiiroad corporation and thèse résident landowners hâve 
been removed and must be settled and determined in this court. I do 
not regard this position as tenable. 

As suggested by counsel for the raiiroad, it seems to me, a clear dis- 
tinction is to be drawn hère between "separable controversies," as con- 
templated by the statute, and separate and wholly distinct controver- 
sies, only joined in one proceeding by express statutory permission. In 
Barney v. Latham I think this distinction is indicated when, on page 
314 of 103 U. S. (26 L. Ed. 514), it is said: 

"It may be suggested that if the complaint has united causes of action, which, 
under the settled rules of pleading, need not, or should not, hâve been united 
In one suit, the removal ought not to carry into the fédéral court any con- 
troversy except that which is wholly between citizens of différent states, leav- 
ing for the détermination of the state court the controversy between the plain- 
tifCs and the land company. We bave endeavored to show that the land Com- 
pany was not an indispensable party to the controversy between the plaintilïs 
and the défendants, citizens of New York, Wisconsin, and Massachusetts. 
Whether thèse défendants and the land company were not proper parties to the 
suit we do not now décide. We are not advlsed that any such question was 
l>assed upon by the court below. It was not discussed hère, and we ar- not 
disposed to conelude its détermination by the court of original Jurisdiction, 
wben it is therein presented in proper form. A défendant may be a proper, 
l'Ut not an indispensable, party to the relief asked. In a variety of cases 
it is in the discrétion of the plaîntifC as to whom be will joln as défendants. 
Consistently with established rules of pleading be may be governed often by 
considérations of mère convenience ; and it may be that tbere was, or is, such 
îi connection between the varions transactions set ont in the complaint as to 
make ail the défendants proper parties to the suit, and to every controversy 
embraced by it, at least, in such a sensé as to protect the complaint against a 
demurrer upon the ground of multifariousness or misjoinder." 

It cannot be denied that under the "established rules" of common-law 
pleading, unaided by statutory permission, a demurrer for multifarious- 
ness and misjoinder would hâve to be sustained instantly to a déclara- 
tion of debt demanding payment of différent and distinct debts from 
différent défendants joined, and the case would not be différent in con- 
demnation proceedings if the express statutory provision was wanting. 
This statutory provision is merely permissive, and, if the joinder is 
made, it is only to the extent of allowing speed, convenience, and econ- 
omy to be exercised thereby. While it will allow this, as counsel has 
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well said, it jealousiy guards the rights of the parties by virtuaUy pro- 
viding for the complète séparation of the diiïerent actions from the 
beginning. 

Single notices to the défendants, dcscribing to each alone the land 
in which he is interested, may be given : A. 's land may be held liable 
to be taken, B.'s not. One set of commissioners may be ap]3ointed to 
view A.'s land, a différent set that of B.'s. Separate awards and re- 
ports are required for each man's tract. The report upon one may be 
confirmed, on another set aside. A. may agrée to accept the compen- 
sation ascertained, while B. may not. Separate jury trials may be had 
as to différent parcels and with différent owners. Under thèse condi- 
tions I do not consider the cases of Barney v. Latbam, 103 U. S. 205, 
26 L. Ed. 514, Hyde v. Ruble, 104 U. S. 407, 26 L. Ed. 82-3, Brooks v. 
Clark, 119 U. S. 502, 7 Sup. Ct. 301, 30 L. Ed. 482, and others cited, 
as applicable to this summary statutory proceeding, but, on the con- 
trary, I do regard the Pacific Removal Cases, 115 U. S. 1, 5 Sup. Ct. 
1113, 29 L. Ed. 319, and In re Stutsman County (C. C.) 88 Fed. 337, 
as determining the true principle that must govern in a proceeding 
like this. 

The motion to remand must therefore be overruled and jurisdiction 
maintained in this court as to the controversy relating to the condemna- 
tion of the three parcels of 23.47, 2.59, and 2. S acres in which the non- 
resident Western Pocahontas corporation is interested, but not other- 
wise. 



GOLDBERG, BOWEN & CO., Inc., v. GERMAN INS. CO. OF FEEB 

PORT, ILL. 

(Circuit Ckjurt, E. D. Louisiana. April 10, 1907.) 

No. 13,443. 

1. Removal of Causes— Filing Tbansceipt— Time. 

Act March 3, 1875, 18 Stat 472, c. 137, § 7 [U. S. Comp. St. 1001, p. 
512], provides that in ail cases removable to the fedcrnl court, if the term 
of the Circuit Court to which the case is returnabie theu noxt to be hold- 
en shall commence within 20 days after tlie flliug of the pétition and bond 
In the State court for Its removal, then the applicant sliall hâve 20 days 
from sueh application to fiie the copy of the record in the circuit court and 
to enter appearances tlierein. Section 3 déclares that a défendant apply- 
ing for removal shall give bond for bis or their entry in such circuit court 
on the first day of its then next session of a copy of the record in sucli 
suit. Held that, where a term of the fédéral Circuit Court was in session 
at the time an application for removal of a cause was niade, the applicant 
was uot in default for failure to file the record within 20 days. but was 
entltled to file the same on or before the first day of the next sucoccMling 
term. 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
§ 190.] 

2. Same— Effect of RemovaI/— Jueisdictton. 

Though the filing of a pétition to remove a cause to the fédéral court 
opérâtes as a removal and vests complète jurisdictiou over the cause for 
ail purposes in tlie fédéral court, the regular course of proceedings is sus- 
pended until the return day for the filing of the transcript in tlie fédéral 
court, though such court has jurisdiction in the intérim to take any ex- 
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taiordinary proccediiigs reciuired for tlie protection of any party to tbe 
cause. 

[lia. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
§§ 204, 205.] 

3. Same— Causes Removable— Résidence of Parties. 

Where the cause eould not hâve originally been brougbt in a feileral 
Circuit Court because ueitlier the plaintlff nor tbe défendant resided with- 
in tbe district, it was not removable to sucli court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Caus- 
es, §§ 32, 33.J 

4. Same— CoNixioT or Jurisdiction— Rbmand. 

Wbere ail tbe property of a nouresident corporation in Louisiana had 
been piaced in tbe custody of receivers appointed by tbe state courts, and 
any judgment recovered in au action removed to tbe fédéral Circuit Court 
for trial would biive to be referred to tbe state court for payment, whicb 
migbt lead to a conllict of jurisdiction, tbe case should be remanded to 
tbe state court. 

On Motion to Remand and Set Aside Default. 

Merrick & Lewis, Phiiip Gensler, and Ralph J. Schwarz, for plaintiff. 
W. O. Hart and Max Dinkelspiel, for défendant. 

SAUNDERS, District Judge. Plaintiff is a corporation incorporat- 
ed and created under the laws of California, and the défendant is a cor- 
poration created tinder the laws of Illinois. The suit was originally 
brought by attachaient in the civil district court for the parish of 
Orléans, where the pétition was filcd on October 26, 1906. The state 
court acquired jurisdiction over the défendant by attachment of the 
defendant's jjroperty in the city of New Orléans served on October 
26, 1906. On November 7, 1906, the défendant was further cited 
"through M. A. Shumard, its agent in person." The record does not 
show how the défendant came to be cited through M. A. Shumard 
as its agent. The pétition allèges that: 

"Tbe défendant is absent from tbe state, but bas property, rights, andi 
crédits subject to seizure witbin tbe jurisdiction of tbis bonorable court." 

The prayer is: 

"That the German Insurance Company of Freeport, 111., be cited to answer 
this pétition, and, if tbe court deems it neeessary, a curator ad hoc be bere- 
after appointed to represent the défendant company, and said company be cited 
through said, curator ad hoc." 

Not only is there no averment in the pétition that M. A. Shumard is 
the agent of the défendant, but the pétition necessarily implies that 
there was no agent of the défendant hère through whoni it might be 
summoned so far as the plaintiff knew. The sheriff's return shows 
that the citation was served "through M. A. Shumard, its agent in 
person." On October 30, 1906, the défendant filed a pétition to re- 
move the case from the state court into this court, which was not 
sworn to, until November 8th, on which day the bond for the re- 
moval of the cause was given. On November 9th the state judge gave 
the usual order to remove the case into this court. There the matter 
stood until January 7, 1907, when the clerk made and signed a cer- 
tificate of the transcript. This certificate was completed on January 
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9, 1907, and the transcript was taken by the attorney of the plaintiff 
and filed in this court on January 9, 1907. The parties admit that the 
plaintiff ordered the transcript, paid for it, and filed it in this court. 
On January 23, 1907, Mr. W. O. Hart, a member of the bar of this 
court, as amicus curiœ, filed a statement that receivers had been ap- 
pointed, William C. Niblack and John C. Davey, Jr., to the défend- 
ant the German Insurance Company of Freeport, lU., in the civil 
district court for the parish of Orléans ; that they had qualified as such ; 
that no appeal had been taken from the judgment; and that said re- 
ceivers had not been made parties to this pétition. Whercfore, lie 
asked the court to take notice of the said proceeding. On January 
31, 1907, the plaintiff entered a default in this court against the de- 
fendant. On February 2, 1907, the receivers for the défendant Com- 
pany filed a motion in this court requiring "that the plaintiff do show 
cause on Saturday, February 9, 1907, at 11 o'clock a. m., why the de- 
fault herein entered should not be set aside because improvidently 
entered, for the reason that, though the plaintiff bas recognized movers 
as receivers of the défendant by proceedings in this court, it has not 
made them parties to this proceeding; and on the further ground that 
this court is v^fithout jurisdiction in this case." On the same day the at- 
torneys for the receivers filed a motion that the plaintiff "do show cause 
on Saturday, February 9, 1907, at 11 o'clock a. m., why this case 
should not be remanded to the civil district court for the parish of 
Orléans on the ground that this court is without jurisdiction, because 
neither the plaintiff nor the défendant in this case is an inhabitant of 
the district in which this court holds sessions and over vvhich it has 
territorial jurisdiction, and, as this case could not hâve been brought 
up originally in this court, so this court cannot acquire jurisdiction 
by removal." The parties admit that the property which was at- 
tached in this suit in the state court had already been previously at- 
tached in another suit in the state court which has not been brought by 
removal into this court. It is also admitted that receivers bave been 
appointed and qualified by the state court and bave taken possession 
of ail the property belonging to the défendant in the state of Louisiana. 
1. As to the default: The statute provides: 

"That in ail causes removable under this act, if tlie terin of the Circuit 
Court to which the same is returnable then next to be holden, shall commence 
within twenty days after the flling of the pétition and bond in the state court 
for its removal, then be or they who applied to remove the same sball bave 
twenty days from such application to file said copy of record in said Circuit 
Court and to enter appearance therein." Section 7, Act March 3, 1875, 18 Stat. 
472, c. 137 [U. S. Comp. St. 1901, p. 512]. 

At the time that the application for removal was filed in the state 
court the November term of this court had already begun, and this 
court was in session, and the April term would not begin for over five 
months. 

Section 3 also provides that the défendant applying for removal shaH 
give bond "for his or their entry in such Circuit Court on the first 
day of its then next session a copy of the record in such suit." The 
statute thus requires as a gênerai rule that the transcript of the re- 
moval case shall be filed in the fédéral court on the first day of the 
152 F.— 53 
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then next succeeding term of the fédéral court ; but, if that day cornes 
less than 20 days from the time of the application for removal, then the 
applicant for removal shall hâve 20 days. No provision is made for 
a case when the Circuit Court into which the case is removable is ac- 
tually in session at the time the application for removal is filed, and 
there is no gênerai provision requiring the transcript to be filed with- 
in 20 days from the application. Accordingly the transcript in this 
case was returnable on the fourth Monday of April, 1907. 

It is well settled that the filing of the pétition to remove and the 
bond for removal in the state court opérâtes the removal from the 
State court into the fédéral court. Thereafter the fédéral court bas 
complète jurisdiction over the cause for ail purposes; but the regular 
course of proceedings in the removed case is suspended unt'l the ar- 
rivai of the return day for the filing of the transcript in the fédéral 
court. In the intérim, the fédéral court may, if necessary, take any 
extraordinary proceedings which niay be required for the protection of 
either party in the case. But the regular procédure in the case is 
interrupted and cannot be resumed until the day arrives on which the 
transcript is required to be filed in the fédéral court. Hamilton v. 
Fowler (C. C.) 83 Fed. 321. The motion to set aside the default 
will therefore be granted. 

2. As to the motion to remand : The sole ground on which the de- 
fendant moves to remand is that this court is without jurisdiction, 
because the suit could not orig'nally bave been brought in this court 
and the statute for removal provides : 

"That any suit of a civil nature at law or in equity * * * of whieli the 
(îircuit Courts of the United States are giveu original jurisdiction liy the pre- 
r-eding section * * « ^^jy j,g removed by the défendant or défendants 
therein to the Circuit Court of the United States for the propcr district." 

The contention is that this suit could not hâve been brought in the 
Circuit Court, and cannot therefore be removed into the Circuit Court, 
because neither the plaintiff nor the défendant resided within this 
district. I think this position is well taken. Sée Ex parte A. S. 
Wisner (decided by the Suprême Court December 10, 1906) 27 Sup. 
Ct. 150, 51 L. Ed. —, and Yellow Aster M. & M. Co. v. Crâne Co. 
(C. C. A.) 150 Fed. 580. Moreover, as it appears from the admissions 
of the parties that the only property which the judgment in this case 
could affect is already in the custody of the state court, and that ail 
the property of the défendant in the state of Louisiana has been placed 
in the custody of the receivers appointed by the state court, I think the 
comity between this court and the state court requires that this case 
should be remanded. This court cannot reach any property of the 
défendant in Louisiana, because ail of the defendant's property is now 
in the custody and control of the state court. Any judgment that might 
be rendered in thèse proceedings would bave to be referred to the 
state court for payment. To retain the case might eventually lead 
to a conflict of jurisdiction between this court and the state court, and 
it would be better for the parties and more in keeping with the proper 
relations between the state and fédéral court to remand the case. 

The case is therefore remanded. The same order will be rendered in 
the other suits against the same défendant. 
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In re NUSBAUM. 
(District Court, N. D. New Yorlj. April 22, 1907.) 

1. Bankeuptct—Acts of Bankrupt— Limitations. 

Bankr. Aet July 1, 1898, c. 541, § 1, subd. 25, 30 Stat. 545 [U. S. Comp. 
St. 1901, p. 3420J, amended by Act Feb. 5, 1903, c. 487, 32 Stat. 797 lU. S. 
Comp. St. Supp. 1905, p. 682], provides that tlie term "transfers" shall 
iiiclude the sale and every other and différent mode of disposing of or 
parting witli property, as a payment, pledge, mortgage, gift, or security. 
Section 3, subd. ''a," déclares that acts of banlîruptc-y shall consist of a 
person having (1) conveyed, transferred, concealed, or removed any part 
of bis property, with intent to hinder, delay, or defraud his creditors or 
any of them ; or (2) transferred, while insolvent, any portion of his prop- 
erty to one or more of his creditors, with intent to prêter such creditors 
over other creditors; or (3) suffered or permitted, while Insolvent, any 
créditer to obtain a préférence through légal proceedings as not having 
at least five days before the sale or final disposition of any property at- 
fected by such préférence vacated or discharged the sanie. Held, that 
where a person, while insolvent, voluntarily confessed judginent in favor 
of certain creditors, and permitted them to levy exécutions on and sell 
his property thereunder without having vacated such sale, such proceed- 
ings constituted a "transfer" within clauses 1 and 2 of section 3, inde- 
pendent of clause 3, and therefore limitations against the creditor's right 
to Aie a bankruptcy pétition ran from the day of the sale, and not from a 
period iive days prier thereto. 

2. Same. 

Bankr. Act July 1, 1898, e. 541, § 3, subd. "a," cl. 3, 30 Stat. 540 [U. 
S. Comp. St. 1901, p. 3422], déclares that if a person, while insolvent. shall 
suffer or permit any creditor to obtain a ])reference through légal proceed- 
ings, and shall not at least five days before the gale or final disposition 
of any property affiected by such préférence vacate or disehnrge the same, 
he thereby commits an act of bankruptcy. Held that, while the failure 
to discharge a levy five days before sale is an act of bankruptcy, an in- 
dependent act of bankruptcy is also committed by a failure to discharge 
the levy on each succeedlng day, including the day of the sale. 

3. Same— Pleadings— AoTS of Bankkuptct. 

Petitioners in bankruptcy are eutitled to allège and prove any number of 
acts of bankruptcy. 

4. Same— Amendment. 

Petitioners in bankruptcy are entitled to amend thelr pétition for the 
purpose of setting up additiona! acts of bankruptcy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. C, Bankruptcy, § 128.] 

Motion to confirm report of spécial master refusing to dismiss the 
pétition of creditors in involuntary proceedings on tlie ground the 
pétition was not filed in time. 

George F. Morss, for petitioners. 

J. A. Goldstone, for alleged bankrupt. 

RAY, District Judge. December 20, 1905, the alleged bankrupt, 
while insolvent, voluntarily confessed nine judgments to and in favor of 
certain of his creditors, to the exclusion of others, and under such cir- 
cumstances as to show an intent and purpose thereby to cheat, hinder, 
delay, and defraud his other creditors, and allow and permit the credit- 
ors in whose favor he confessed such judgments to obtain a préférence 
over his other creditors, and by such means and in this manner to 
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transfer his property to the said judgnient creditors or for their benefit, 
in payment or satisfaction of their debts or claims against them. The 
judgments, aggregating $1,330.46 and $11.35 costs, were confessed in 
a court of a justice of the peace, not a court of record, and exécutions 
thereon were thereafter issued and levies made tliereunder, and ail 
his property was sold on such exécutions and others on the 23d day 
of December, 1905. On one judgment for $429.49 only $40 was made, 
and exécution as to the balance was returned unsatisfied December 
39, 1905. Many creditors remained unpaid, and April 31, 1906, with- 
in four months after the sale, this pétition in bankruptcy was filed. 
The alleged bankrupt did not "at least five days before a sale or dis- 
position of" his property under such exécutions vacate or discharge the 
judgments, exécutions, or levies. 

Subdivision 25 of section 1 of the act entitled "An act to establish a 
uniform System of bankruptcy throughout the United States," approved 
July 1, 1898 (Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. Comp. St. 
1901, p. 3420], amended by Act Feb. 5, 1903, c. 487, 32 Stat. 797 
[U. S. Comp. St. Supp. 1905, p. 683]), "Meaning of Words and Phras- 
es," provides: 

"Transfer shall inelude the sale and every other and différent mode of dis- 
poslng of or parting with property, or tbe possession of property, absolutely 
or conditioually, as a payment, pledge, mortgage, gift or security." 

Subdivision "b" of section 3 of the same act provides that: 

"A pétition may be flied against a person who is iusolvent and wbo bas 
committed an act of banliruptey within four moutiis after the commission of 
such act." 

Also : 

"Such time sliall not expire until four montbs after the date of the record- 
ing or registeriug of the transfer or assignment when the act consista in havlng 
made a transfer of any of bis property with intent to hinder, delay or dofraud 
his creditors, or for the purpose of giving a préférence as bereinbefore pro- 
vided » * * if by law such recording or registering is required or perniit- 
ted, or, if it is iiot, from the date whon the l)enefieiary tali;es iiotorioup, ex- 
clusive, or continuons possession of the jiroperty, unless tbe petitioiiing credit- 
ors hâve received actual notice of such transfer or assignment." 

There is no pretense hère of any such notice. If there was a 
"transfer" by the alleged bankrupt, it was one which the law neither 
permits nor requires to be recorded or registered in any sensé within 
the meaning of the act. Hence, if there was a "transfer," the statute 
of limitations ran from the day of sale. 

Section 3 of the same act, in subdivision "a," provides that : 

"Aets of bankruptcy by a person shall consist of his having (1) conveyed, 
transferred, coneealed or removed any part of his property with inteut to hin- 
der, delay, or defraud his creditors or any of theui ; or (2) transferred, wliile in- 
solvent, any portion of his property to one or more of his creditors with in- 
tent to prefer such creditors over his other creditors ; or (3) suffered or per- 
mitted, while insolvent, any ereditor to obtain a préférence tbrougli légal pro- 
ceedings and not having at least flve days before a sale or final disposition 
of any property affected by such préférence vaeated or discharged such pref- 
ex'ence," etc. 

It is contended by the alleged bankrupt that ail he did was to suffer, 
or permit, while insolvent, certain creditors to obtain a préférence 
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through légal proceedings and fail to vacate or discharge the préférence 
thus obtained at least five days before a sale of his property, that this 
was the act of bankruptcy, and that as the sale was December 22, 1905, 
the act of bankruptcy was committed five days before that date, or 
December 17, 1905, more than four months prier to the filing of the 
involuntary pétition in bankruptcy. When the alleged bankrupt, Philip 
Nusbaum, being insolvent, voluntarily confessed judgment in favor of 
certain of his creditors with intent to hinder, delay, and defraud his 
other creditors, and also with the intent to prefer such creditors over 
his other creditors, and permitted them, as he knew they would and 
as they did, to issue exécutions thereon and levy upon and sell ail his 
property by virtue thereof, and put the proceeds of such sale of such 
l^roperty in their pockets in payment and satisfaction of their respective 
debts, as he knew they would and intended they should, he transferred 
same while insolvent, with intent to hinder, delay, and defraud his other 
creditors, and with intent to prefer the creditors in whose favor he 
confessed such judgments. It was not a sale by him in form, but it 
was "a différent mode of disposing of or parting with property, or the 
possession of property absolutely," and "as a security" first, and then, 
second, "as a payment" to such preferred creditors. It was an act of 
bankruptcy under both clause 1 and clause 2 of subdivision "a" of 
section 3 of the act, irrespective of clause 3 thereof. It was a "trans- 
fer" within the plain définition of the term found in clause 25 of section 
1 of the act. The act of bankruptcy was consummated, the transfer 
made, when the exécutions were issued and the sale by virtue thereof 
actually made, and the petition'ng creditors were in time if they filed 
their pétition within four months after such sale, as it is alleged they 
did. It was a transfer made by the alleged bankrupt who confessed 
the judgments that exécutions might be issued, levies made, sales made, 
and his property or its proceeds conveyed or transferred to his pre- 
ferred creditors in payment of their debts. It was done to hinder, 
delay, and defraud his other creditors. 

But, while thèse facts are stated in the brief, I fînd no proof or ad- 
mission that Nusbaum confessed the judgments and set on foot the 
transfer. The case is sent back to the spécial master to take proof of 
ail the facts in this regard as to when and how and where the judg- 
ments were confessed, the exécution issued, the sale advertised and 
made, etc., as it is very doubtful that the pétition was in time on the 
mère ground of a préférence through légal proceedings. Thèse peti- 
tioners should not be sent out of court because of failure to présent 
their case as it actually is. The petitioners may file an amended péti- 
tion nunc pro tune alleging an act of bankruptcy under ail three 
clauses of subdivision "a" of section 3. 

The following cases indicate, and one of them holds, that the act of 
bankruptcy under claim 3 is consummated the fîfth day prior to the 
sale and that the limitation of four months then commences to run. 
The failure to vacate and discharge a judgment and levy on exécution 
thereunder at least five days before the sale or day fixed for sale is 
an act of bankruptcy, and hence the pétition may be filed before the 
sale. In re Rung Furniture Co., 139 Fed. 526, 71 C. C. A. 342 ; Bogen 
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& Trummel v. Frotter, 139 Fed. 533, 64 C. C. A. 63 ; Wilson v. Nelson, 
183 U. S. 191, 22 Sup. Ct. 74, 46 !.. Ed. 147; White et al. v. Bradley 
Timber Ce. (D. C.) 119 Fed. 989; In re National Hôtel & Café Co. 
(D. C.) 138 Fed. 947; Parmenter Mfg. Co. v. Stoever, 97 Fed. 330, 
38 C. C. A. 200 ; Seaboard S. C. Co. v. W. R. Trigg & Co., 134 Fed. 
(D. C.) 76, 77. In Re National Hôtel & Café Co., supra, Holland, 
District Judge, held that the act of bankruptcy is consummated and 
complète on the fifth day prior to the sale. This holding makes the 
fact of a sale immaterial. If a sale under the levy is advertised, the 
act of bankruptcy is complète. Judge Holland says : 

"In other words, it seems to me that it was the intention to flx tlie consum- 
matioû of the act of bankruptcy upon an alîeged banlîrupt five days before the 
(lay of sale, if at that titne he had failed to lift a levy on his property. A 
pétition can then be filed before the sale, and the property admiiiislered in 
banlîruptey for the beneflt of ail the creditors. While this précise question 
has never been determined, so far as 1 hâve been able to ascertain, the rea- 
sonings in the following cases sustain the above conclusions; In re Aaron 
Meyers, 1 Am. Bankr. Rep. 1; Metcalf Bros. & Co. v. Barker. 187 U. S. 165, 23 
fiup. et. 67, 47 L. Ed. 122, 9 Am. Bankr. Eep. .36 ; l'arnienter Mfg. Co. v. Stoever 
et al., 97 Fed. 330, 38 C. C. A. 200 ; Collier on Bankniptey (ôth Ed.) p. 42." 

The syllabus in Parmenter Mfg. Co. v. Stoever et al., 97 Fed. 
330, 38 C. C. A. 200, is misleading. First, ail the court vs'as cailed 
upon to décide was that the four months does not run from the 
time property is attached in a suit before judgment. That ended that 
case. What the court did say in addition is as follows : 

"The pétition in bankruptcy was filed on E'ebruary 1, 1899. This was more 
than four months after the attachment was made. but withln four months from 
the times of seizure and saie on exécution. * « * Regard, however, miist 
be had to the whole of clause 3 ; and, in view of that, what the appellant 'suf- 
fered or permitted' was the sale of its property through légal proceedings. 
This was clearly the true act of bankruptcy within the contemplation of the 
.statute, although the statute is somewhat awkwardly expressed. In like man- 
ner, as the failure to vacate the exécution before the sale was the act of bank- 
ruptcy, it is clear that the four months period runs, not from the attachment, 
but from a date connected with the proceedings after the judgment" 

The following extract from the opinion of the court is directly op- 
posed to the syllabus, to repeat : 

"What the appellant suflfered or permitted was the sale of its property 
through légal proceedings. This was clearly the true act of bankruptcy with- 
in the contemplation of the statute." 

AU the cases hold that an act of bankruptcy is committed on the 
failure to discharge the lien of the levy five days before the sale. In 
ail but one a sale was made. In only one case did the question of the 
limitation arise. Duncan v. Landis, 106 Fed. 839, 45 C. C. A. 666, 
is opposed to Wilson v. Nelson, 183 U. S. 191, 22 Sup. Ct. 74, 46 L. 
Ed. 147. I am of the opinion that, while such failure to discharge 
a levy five days before the sale is an act of bankruptcy, such failure 
four and three and two days and one day before the sale are also dis- 
tinct acts of bankruptcy as is the failure on the day of sale. In Bradley 
Timber Co. v. White et al., supra, it was held that the pétitions may 
allège and prove any number of acts of bankruptcy, and it is far better, 
if petitioners are so advised, that they set up and prove ail the facts. 
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I am dîsposed to give them the opportunity, and hence the matter 
is sent back to the spécial master for proceedings in accordance with 
this opinion. The amendment suggested may be made under the au- 
thority of Hark v. C. AI. Allen Ce. (C. C. A.) 146 Fed. 6G5. 



In re JERSEY ISLAND PACKING CO. 

(District Court, N. D. Callfomla. March 15, 1907.^ 

No. 4,821. 

L BANiTTînpTCT—CoxrposTTTON— Pétition to Vacate— Limitations. 

Uuder tlie express provisions of Baiil^r, Act July 1, 1898, c. 541, § 13, 
80 Stiit. 500 lU. S. Comp. St. HJOl, p. 34271, a pétition to set aslde a com- 
position with a banlirupt's creditors not flled witLiin six montJja after the 
composition was coufiriued held barred by limitation. 

2. Same— Extension of Time. 

Kaulir. Act July 1. isns. c. 541, § 1.5, 30 Stfit. .550 [U. S. Comp. St 
1001, p. 3428], providing tliat a judge, on application of the parties In 
Interest, who hâve not i)een guilty of undue lâches flled wlthin a year aft- 
er a discharge shall hâve beeu granted, may revoke It If on the trial it 
shiill appear that it was obtaiiied through the bankrupt's fraud, etc., does 
not appiy where the discharge results by opération of law from the con- 
firmation of the banlsrupt's offer of composition, 

8. Same— Confirmation of Composition — Effeot. 

So long as an order coiilirniiTig a comi)osition with a bankmpt's credit- 
ors stands, it Is effective to discharge the bankrupt from his debts other 
than tliose agreed to be paid by the termg of the composition and those not 
affected by a discharge as provided by Bankr. Act July 1, 1898, c. 641, 
{ 14, sui)d. "c," 30 Stat 500 (U. S. Comp. St. 1901, p. 34281. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 6, Bankruptcy, î 610.1 

H. A. McNoble, A. H. Carpenter, and L,. T. Freitas, for petitioner. 

Jellett & Meryerstein, for trustées. 

DE HAVEN, District Judge. This is a pétition to set aside and 
annul an order of this court made on the 23d day of February, A. D. 

1906, coniîrming a composition offered by the bankrupt, and the dis- 
charge resulting therefrom, upon the alleged grounds of fraud in its 
procurement, and because the ofFer did not conform to the require- 
ments of section 12, Bankr. Act July 1, 1898, c. 541, 30 Stat. 549 [U. S. 
Comp. St. 1901, p. 3426]. The pétition was filed on February 21, 

1907. The trustées named in the offer of composition and in the order 
confirming the same hâve appeared and moved to strike the pétition 
from the files, as sham, irrelevant, and trifling, and upon other grounds 
stated in the notice of motion. They hâve also demurred to the péti- 
tion upon the ground 'that the said pétition is barred by the provisions 
of section 13 of the acts of Congress relating to bankruptcy." Sec- 
tion 13 of the Bankruptcy Act provides : 

"The .ludge may, upon the application of parties In Interest flled at any 
tinie within six months after a composition bas been confirmed, set the same 
aside and reinstate the case if It shall be made to appear upon a trial that 
fraud was practieed in the procurlng of such composition, and that the 
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Knowledge thereof has corne to the petltioners sinee tlie confirmation of sucli 
composition." 

In view of this section, there does net seem to be any escape from 
the conclusion that the présent pétition was not filed within time, and 
that the demurrer tliereto must be sustained for that reason. The fact 
that the petitioner also aslcs that the bankrupt's discharge resulting 
by opération of law from the confirmation of the composition re- 
ferred to may also be set aside and annulled does not bring this pro- 
ceeding within section 15 of the bankruptcy act, which provides that 
a judge may, "upon the application of parties in interest who hâve 
not been guilty of undue lâches, filed at any time within one year after 
a discharge shall bave been granted, revoke it, if upon a trial it shall 
be made to appear that it was obtained through the fraud of the bank- 
rupt," etc. This section does not apply in a case such as this, where 
the discharge of the bankrupt results by opération of law from the con- 
firmation of the bankrupt's offer of composition. So long as the order 
confirming the composition stands, it must hâve the efl^ect given it by 
subdivision "c," § 14, of the bankruptcy act, viz., the discharge of the 
bankrupt from his debts, "other than those agreed to be paid by the 
terms of the composition and those not affected by a discharge," and 
the order of confirmation can only be set aside within the time limited 
by section 13 of the bankruptcy act above quoted. 

Having reached this conclusion upon the demurrer, it is unnecessary 
to consider the motion to strike the pétition from the files. 

The demurrer will be sustained, and the pétition dismissed. 
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ÀNSLET LAND CO., Limited, v. H. WESTON LUMBEIl CO. 

(Circuit Court, E. D. Louisiana. March 16, 1907.) 

No. 13,209. 

1. COBPOKATIOKS — SaLES OP LaND PoWER OF PbESIDENT, 

Wliere it was iiot shown to be tlie custom of a corporation to permit Its 
président to mal^e sales of the corporation's lands, witliout autliority of 
tlie board of dlrectors, he had no power to sell such Inuds witliout a 
spécial or gênerai resolution of the board of dlrectors conferring such au- 
thority. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 12, Corporations, § 
1629.1 
2. Same — FoRGED Kesolutiojms — VoiD Deed. 

Where no resolution of the board of dlrectors of a corporation was ever 
passed at any time authorizing a sale of the corporation lands by the 
président, and the corporatlon's other ofEcers and stockhoklors iaiew noth- 
ing of a deed to such lands executed by the président, to wliich was at- 
tached an alleged copy of a resolution conferrlng on the président au- 
thority to make the deed, which copy also bore the forged signature of 
the corporatlon's secretary, the deed was void. 

In Equity. 

Dinkelspiel & Hart and T. M. & J. D. Miller, for plaintiff, 
Chaffe & Bowers, for défendant. 

SAUNDERS, District Judge. The bill herein demands the cancel- 
lation and annulment of a deed of sale of certain real estate belonging 
to the complainant conipany executed on November 19, 1903, by M. 
E. Ansley, président of the company. It is averred that this deed of 
sale is signed by M. E. Ansley, as président, and purports to be signed 
by Charles D. Stuart, as secretary of the complainant company, by 
virtue of a pretended resolution of the board of dlrectors of the com- 
plainant company attached to the act. It is averred that the signature 
of the said Stuart, the secretary, is a forgery, and the pretended resolu- 
tion attached to the act is also a forgery ; that no such resolution was 
ever passed ; and that there was no meeting of the stockholders held 
on the day upon which the resolution purports to hâve been passed. It 
is also averred that the deed of sale was whoUy unauthorized, and that 
no part of the price ever came into the possession of the complainant, 
and that the complainant did not hear of the exécution of this deed 
until several months after it had been executed, and thereupon this 
suit was brought. 

The answer avers that M. E- Ansley, who executed the deed, was 
authorized by virtue of bis office and b\' the known custom of the 
complainant company to make sales of the company's property and 
to exécute acts of sale, without any spécial resolution of the board of 
directors. The évidence was taken by consent out of court, and the 
case has been submitted without any note of évidence or oral argu- 
ment or written brief. 

The testimony shows that Mr. Weston, as président of the Weston 
Ivumber Company, negotiated for the purchase of the timber on' a cer- 
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tain tract of complainant's land with M. E. Ansley, the président of 
the complainant company. When the price had been agreed upon, the 
parties went to Bay St. Louis, the county seat of the county in which 
the land was situated, to ascertain if the recorded title was in the com- 
plainant company. When they did ascertain this fact, they instructed 
the clerk, Mr. Hojïman, to draw up a deed of sale. Mr. "Weston, on 
behalf of the défendant company, then asked if the land was free from 
incumbrances, and, having learned that there was a mortgage upon it 
in favor of Mrs. Ansley, the mother of M. E. Ansley, the président 
of the company, he informed Mr. Ansley that he must procure a writ- 
ten release of this mortgage from his mother. He then asked for a 
certified copy of the minutes of the complainant company authorizing 
Mr. Ansley to make the sale. Mr. Ansley promised to produce this 
copy as soon as he could return to New Orléans. Thereupon Mr. 
Weston left the deed with the clerk, and also his check, and the notes 
of his company to represent the price agreed upon, and instructed the 
clerk to deliver the check and the notes as soon as Mr. Ansley should 
produce a copy of the resolution of the company authorizing him to 
sell and the written release of mortgage from his mother. Mr. Weston 
says: 

'■ * ♦ * As président, * * * j demanded that he [M. E. Ansley] fur- 
nlsh a certified copy of the minutes, attested by tlie secretary. I did not Icnow 
about the laws of Ix)ui8iana, and did not Itnow that it would be légal without 
i : , or uniess I had it * ♦ * He [the clerk] prepared it and he!d it [the deed] 
uutil Mr. Ansley could deliver him the certified copy of the minutes and the 
release from Mrs. Ansley. * • * He was not to deliver the check and 
notes nor give Mr. Ansley the deed until he produeed the résolutions and re- 
lease. Then he was to give it to him so he could attach it to it and hâve ail 
signed. * * * Q. And you would not accept the deed without that resolu- 
tion? A. No, sir; because my company, before our président or vice président 
Is allowed to sign a document of that kind, they are required to hâve a resolu- 
tion of the board of directors, and we decided that the same thing would ap- 
ply in this case. Q. Then, Mr. Weston, you wanted your company to be fully 
protected In this matter, and you did not consider it received that protection, 
uniess there was a resolution of the board of directors of the Ansley Land 
Company, Limited? A. No, sir; I did not, and I would not in any other trans- 
action where there was a company concerned. Q. I understood you to say 
that, after Mr. Hoffman had prepared the deed, Mr. Ansley wanted to sign 
îhe deed and close the transaction on the spot, and you said, 'Ko, this resolu- 
tion must be obtained'? A. Yes, sir; we were there in the morning about 10 
fl'clock, and Mr. Hoffman was to draw the deed that day, and he [Mr. Ansley] 
wanted to sign them either that day or the next morning, and I would not cdh- 
sent to his signing it until he produeed this resnliition and release from his 
mother. * * * Q. Do you mean that Mr. Hoffman was instructed by you 
to retaln the deed until he received the résolution? A. Yes, sir ; he was to 
hold the deed until he got this résolution and release from his mother, because 
If he did not get the resolution there was no use monkeying with it. * * * 
Q. Then what was your object in keeping the deed until he got thèse docu- 
ments? A. The object in holding on to the deed was for Mr. Ansley to pro- 
duee authority where he could sign it. Q. Then your idea of this transaction 
was that, until the resolution was presented, there was no con tract? A. Be- 
cause I did not know that Ansley had that authority. Q. Then you wanted 
iSIr. Hoffman to see it? A. Yes, sir. Q. Then your idea w.ts to got the au- 
thority lirst before It was to be signed by Mr. Ansley? A. Yes, sir." 

Thèse extracts from Mr. Weston's testimony show that he thorough- 
ly understood the gênerai rule of law to be, as it is, that Mr. Ansley, 
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merely by virtue of his position as président of the complainant Com- 
pany, had no authority to sell the land or timber belonging to the com- 
plainant Company. He concluded the bargain with Mr. Ansley under 
the belief that Mr. Ansley was, or would be, authorizcd to scll the 
timber in question by a resolution of the board of directors of the com- 
plainant Company. Mr. Ansley subsequently left with Mr. Hoffman 
a resolution which reads as follows : 

"Eixtract from the minutes of a meeting of tbe lioard of directors of tlie 
Ansley Land Comiiany, Ltd., he!d tbis day, Noveniber 19, 1903: 

"On motion, seconded and oarried, it was resolved, that M. 15. Ansley, prési- 
dent of tbis oompauy, be authorized and empowered to sell to tbe H. Weston 
Lumber Company, of Logtown, Miss., ail tbe mercbantable pine timber owned 
by the company as per contraet tbis day signed. 

"[Signed] Ansley Land Company, Ltd., M. E. Ansley, Président. 

"Attest: [Signed] Charles D. S*.uart, Secretary." 

It is conclusively shown that no meeting of the board of directors 
was held in November, 1903, and that no resolution such as that above 
copied was ever passed at any time, and that the other ofïicers and 
stockholders of the company knew nothing of the proposed transaction, 
and the company never received any part of the price. The signature 
of Charles D. Stuart, secretary, was forged. As soon as the officers 
of the company learned of the transaction, the Weston Company was 
notified in writing that the sale had not been authorized, and they 
were warned not to eut any timber. The sale executed by M. E. 
Ansley, under the above circumstances, was null. He was not au- 
thorized by any spécial or gênerai resolution of the board of directors, 
and it is not shown that it was the custom of the company to permit 
him to make sales of the lands of the company without authority from 
the board of directors. Merely as président, he had no power to sell 
the lands of the complainant company. The défendant company has 
recorded the deed, and its existence on the records casts a cloud upon 
complainant's title. 

The complainant is therefore entitled to a decree declaring the nul- 
lity of this deed and ordering its cancellation. 
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In re LIBERTT SILK CO. 

(District Court, S. D. New York. April 23, 1007.> 

Liens— Equitable Liens — Kaw Matebial Sold for Manupactuee. 

Petitloners who were foreign commission mercliants purcliased certain 
Silk filatures for the bankrupt for manufacture into silk. The contract 
provided tliat tlie goods were to be talœn by tlie buj-er on arrivai, and 
that the buyer should receive an allowance should sea water damage ex- 
ceed 5 par cent. The brokers were also excused f rom accidents of the seas 
and other specifled unavoidable easualties, and were given a prior lien 
on the goods covered by the order or an équivalent value, until payment 
had been made. The filatures were delivered to the bankrupt, with the 
intention that the same should be made up and on a crédit of 90 days, with 
a discount of 1% per cent, or net six months note. Held, that such facts 
did not create an équitable lien on the goods in favor of the brokers as 
against the bankrupt's other creditors. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 32, Liens, §§ 2G-28.] 

S. S. Terry (Julius Henry Cohen, of counsel), for the motion. 
Thomas & Oppenheimer and James N. Rosenberg, opposed. 

HOUGH, District Judge. The bankrupt was engaged in the manu- 
facture of silk; and one of the raw materials of such manufacturing 
business was "Japanese filatures," meaning threads of silk reeled ofi^ 
from the cocoon and imported from Japan. 

Peabody & Co. are "foreign commission merchants," acting for 
whomsoever employs them as "buyers and agents throughout the 
world." On August 35, 1903, the bankrupt ordered Peabody & Co., 
in writing, to buy 27 baies of filatures to be shipped from Japan. The 
order produced is in efifect a contract for the purchase of the mer- 
chandise specified, and provides specifically "silk to be taken by 
buyer upon arrivai of goods," and that "buyers" are to receive an "al- 
lowance" should sea water damage exceed 5 per cent. ; excuses Pea- 
body & Co. from "accidents of the seas" and other specified "unavoid- 
able easualties," and also déclares that Peabody & Co. "are hereby 
given a prior lien upon the goods covered by this order, or an équiva- 
lent value, until payment has been made." On September 18, 1905, 
the goods were invoiced or billed to the bankrupt, the invoice stating 
the terms of payment (as did the order) "1^% 90 days or net 6 months 
note" ; and also stating that "PI. W. P. & Co. retain a prior lien upon 
the under-noted goods until payment has been made." On or about 
the same date the consignment was physically delivered to the bank- 
rupt. There is no évidence as to any further course of dealing between 
the parties, nothing shown as to the frequency of similar transactions 
between them, and the court is left in entire ignorance of the method 
or methods of contract fulfillment actually pursued. 

On the facts above stipulated or apparent from the bankruptcy rec- 
ord, the court is asked to déclare a lien in favor of Peabody & Co. 
upon such of the filatures as passed into the possession of the trustée by 
adjudication follovving pétition filed on January 4, 190G, or, in the 
alternative, to ad judge that at such time Peabody & Co. were owners 



IN RE LIBERTY SILK CO. 845 

of such filatures, and therefore entitled to their immédiate possession. 
This absence of évidence upon points obviously capable of elucidation, 
and possibly important in ascertaining the true intent of the parties, 
is not approved. Cases stated are always in danger of presenting 
académie questions only, and this stipulation is very near the Une. 
Krom the few facts shown, however, I draw the inference that, upon 
the delivery of the filatures to the bankrupt, Peabody & Co. knew or 
were bound to knovv that they were to be used in a manufacturing busi- 
ness ; were to be consumed in the sensé that ail raw material is con- 
sumed ; and might in their changed shape be sold when and upon such 
terms as the bankrupt elected, and that with this knowledge Peabody 
& Co. made their bargain, delivered the goods, and thereafter exercised 
no control whatever over the bankrupt's proceedings. It is also either 
inferable or stipulated that no agreement was made as to the applica- 
tion of the sale price of either the raw material or the manufactured 
product to the réduction of Peabody & Co.'s claim. The contract 
above referred to was not filed in accordance with the law of this state 
either as a conditional sale or a chattel mortgage ; and no explana- 
tion is given by the évidence or suggested at bar of the meaning of the 
words (contained in the contract or order) "or an équivalent value." 
The transaction above set forth cannot constitute a conditional sale. 
A seller cannot at the same time retain title to that which he sells 
and a lien on the article sold. A lien in favor of A., vv'hether it be 
regarded as jus in re or jus ad rem, présupposes title in another, and 
A. 's acquirement of title extinguishes his lien. 

The transaction in question somewhat resembles that shown in Greg- 
ory V. Morris, 96 U. S. 619, 24- L. Ed. 740. It undoubtedly sought to 
create a charge upon the property, and hère, as in the case cited, the 
charge or lien must be regarded as of the nature of a mortgage, if any 
analogy can be found in ordinary légal terminology. It is admitted 
that regarded as a mortgage the lien asserted is void as against the 
trustée in bankruptcy under the law of New York, by Skilton v. Cod- 
ington, 185 N. Y. 80, 77 N. E. 790, inasmuch as the instrument creating 
the lien was not filed in accordance with law. It is also admitted 
that, could the transaction be regarded as a conditional sale, it is 
valid under the law of the same state as interpreted in Hcv/it v. 
Berlin Machine Works, 194 U. vS. 296, 24 Sup. Ct. 690, 48 L. Ed. 
986. But, under the authority of the same décision, it is asserted that, 
inasmuch as the trustée has no better right or title to the bankrupt's 
property than belongs to the bankrupt or to his creditors at the time 
when the trustee's title accrues, the contract of August 25, 1905, should 
be regarded as conferring an équitable lien — a something which is 
neither a mortgage nor a conditional sale, but a partial réservation of 
interest on the part of a vendor, not obnoxious to any law of the 
state of New York, and within the equity of the bankruptcy act as in- 
terpreted in the case last cited. It must be admitted that no actual 
fraud is shown or suspected in this transaction, and that the courts of 
this state hâve gone far in upholding the validity of hypothecations of 
Personal property even where the goods hypothecated were to be turned 
into money by the mortgagor, bailee, or conditional vendee, provided 
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it was also agreed that the proceeds of such sale or use were to be ap- 
plied in diminution of the debt secured by the goods themselves. 
Prentiss Tool, etc., Co. v. Schirmer, 136 N. Y. 304, 33 N. E. 849, 32 
Am. St. Rep. 737. But I am not aware that it has been doubted since 
Southard v. Benner, 72 N. Y. 434, that a right existing in a chattel 
niortgagor to sell the mortgaged property and use the proceeds 
thereof generally in his own business is (however honest in intent) a 
f raud upon the law. The wholesome rule is summarily stated in Re 
Garcewich, 8 Am. Bankr. Rep. 149, 115 Fed. 87, 53 C. C. A. 510, 
that when property is delivered to a vendee for consumption or sale, 
or to be dealt with in any way inconsistent with the ownership of the 
seller, the transaction cannot be upheld as a conditional sale and is a 
fraud upon the creditors of the vendee. That rule in my judgment ap- 
plies to this case. While I think as above indicated that the transaction 
is really a mortgage, and as such void for want of filing, yet it makes no 
différence whether it be denominated in one way or another, it still 
remains true that the filatures in question were delVered to the bank- 
rupt with obvious intent that they should be used and consumed in 
the ordinary course of that bankrupt's business, and for the benefit 
thereof. Secret liens are to be discouraged, and where, even in- 
nocently, vende rs seek'ng to create such liens permit so obvious a badge 
of fraud as hère appears to exist in their contracts, they must take 
the légal conséquences, and the matter is not bettered by a name. 
An equ'table lien which involves a fraud upon the law is none the less 
obnoxious because so différent in form f rom the better known mortgage 
or conditional sale as hardly to fall under either well-known category. 
An order may be entered declaring that the applicants hâve no lien 
upon the goods in possession of the trustée. 



In re ROANOKE FURNACE CO. 

(District Court, E. D. Pennsylvanla. April 5, lîlOT.) 

No. 858. 

BANKBtrrTCY—CBEDiTORS— Status as Establisiied by Formai, rKooi' op 
Claim. 

One wlic has filed a formai proof of claim against a bankrupt's estate 
has a prima facie status as a ci'editor, which cannot be collaterally at- 
taclved, but continues, unless his claim is objectée! to and disaliowed either 
when firpt presented or on reconsideration, as provided in Bankr. Act 
Ju!y 1, 1898, c. 541, § 57, 30 Stat. 5G0 [U. S. Comp. St. 1901, p. 3443]. 

In Bankruptcy. On exceptions to report of référée upon pétition 
to discharge trustée. 

Turner K. Hackman and Charles F. Eggleston, for petitioner. 
Arthur G. Dickson and John Dickey, Jr., for trustée. 

J. B. McPHERSON, District Judge. In June, 1901, the petitioner 
filed a formai proof of claim against the bankrupt estate, which has 
never been disallowed. Whether it has been assailed in one or another 
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of tlie regular methods pointed out bv Bankr. Act July, 1, 1898, c. 541, 
§ 57, 30 Stat. 560 [U. S. Comp. St.' 1901, p. 3443], I do not know ; 
but, if such attack has been made, the controversy is still pending, 
and the petitioner's formai proof has not yet been overthrown. This 
being so, the proof of claim is prima facie évidence that the allégations 
made therein are correct (Whitney v. Dresser, 200 U. S. 533, 26 Sup. 
Ct. 316, 50 L. Ed. 584), and the petitioner's status as a créditer must 
stand until it shall be properly and successfully attacked. 

Having this status, the petitioner presented certain charges against 
the trustée in February, 1907, and asked for his removal. Upon this 
pétition the court granted a rule to show cause, and the trustée there- 
upon filed a plea that the petitioner was not a creditor of the bank- 
rupt estate and had no claim upon the assets. The pétition and the 
plea were sent to the référée — not, as seems to be supposed, in the 
character of a spécial référée, but in the character of gênerai référée 
having the whole of the proceeding in his charge and under his super- 
vision — and the report now under considération sustains the plea, 
and finds that the petitioner is not a creditor and has no claim upon the 
assets of the estate. Without taking up the exceptions in détail, it is 
enough to say that, in my opinion, this conclusion is erroneous. The 
proof of claim not having been disallowed, the petitioner has the 
prima facie standing of a creditor, which cannot be made the sub- 
ject of collatéral attack. Section 57 prescribes the methods by which 
a claim can be objected to and set aside, either when it is first pre- 
sen*:ed or after it has been formally allowed, and thèse methods, I 
think, are exclusive. Having once been allowed, a claim continues 
to be valid, unless it is afterwards set aside by the proper procédure. 

It follows that the finding of the référée must be disapproved, and 
the plea of the trustée be set aside; and it is further ordered that 
the trustée answer the pétition to remove on or before April 20th. 



THE EVELYN. 
(District Court, S. D. Georgia, E. D. February 25, 3907.) 

SniPPING— INJURY or StEVEDOKE— LlABILITY OF Vessel. 

A vessel Jield liable for an injury to a stevedore's employé wliile en- 
gagée! in stowing cotton in the liold, and resultlng from tlie breaking of a 
fall which was being opcrated by the ship, and with which neither libelant 
nor any of his fellow servants had any connection. 

[Ed. Note. — For cases in point, see Cent. l)ig. vol. 44, Shipping, §§ 350, 
351.] 

In Admiralty. Action for damages for personal injury. 

W. W. Gordon and Daniel Charlton, for libelant. 
William R. Leaken, for libelee. 

SPEER, District Judge (orally). I hâve no doubt wha^ever as to 
the liability of the ship. This man was a loni-shoreman, engaged in 
his duty of stowing cotton in the hold. lie had no connectijn, nor did 
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any oiie associated with him as a fellow servant, hâve aiiy connection 
with the wire fall, the donkey engine, or the drums to which it was at- 
tached. That faU was intended, so far as he was concerned, to lift 
baies of cotton from the wharf into the hold of the ship, so that they 
might be stowed. It was attempted to attach this wire fall to a heavy 
stage or gang plank on the wharf, and lift that in position. The 
fall broke at the drum, and, running rapidly through the block sus- 
pended above the hatchway, it fell into the hold in a coil, and, accord- 
ing to his testimony, and that of other w-tnesses in the ho'.d with him, 
struck this man on the head, back, and side. He was immediately 
knocked prostrate. He called ont at first to know what did it. His 
in jury was very serions. He was takm at once to the office of Dr. 
Norton in a hack. The doctor gave a very intelligent and satisfactory 
account of h!s injuries and the subséquent treatment. Dr. White, 
one of the most eminent members of the médical profession in this 
city, practically agrées with Dr. Norton as to the character of the 
injuries. He was called in at a subséquent time as consulting physi- 
cian. They both agrée that the arm of the libelant was dislocated, and 
that ribs were broken. Both agrée that the injuries are probably per- 
manent. If this is true, he is wholly disabled to perform the heavy 
tasks of longshoreman and stevedores' laborer, by which from youth 
he has earned his livelihood. Dr. Barrow differs with thèse gentlemen, 
after an examinat'on wh-'ch the court has witnessed, but we ail know 
how experts differ on questions of this character, and I am convinced, 
not only from the testimony of the two first physicians, but from what 
the court saw of the libelant's manifest suflfering while in the hands of 
Dr. Barrow, and the conduct of the man while the examination was 
being conducted, that the injuries are serions, and in ail likelihood 
permanent. I do not think, however, that he is entitled to the large 
sum claimed as damages by his counsel. This is naturally made in 
the enthusiasm of advocacy; but I think he should bave damages 
to compensate him for his suffering, and for the injury, which, as 
stated, the court is of opinion, from the évidence and examination in 
court, will in a large degree impair his capacity to labor for the rest 
of his life. 

I think on the whole, a reasonable allowance of damages, the court 
sitting as judge and jury, is $1,800, which is accordingly allowed. 
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ST. LOUIS. K. C. & C. R. CO. v. WAIÎASH R. CO. et al. 

(Circuit Court of Appeals, Eiglitb Circuit. April o, 1007.) 

No. 2,426. 

1. RaILROADS— RiGIIT OF Wat— Mea?«ing. 

Tlie torm, "rislit of way," wlien used to describe the real estate of a rail- 
road coini>!iuy, ordiiiarily signifies the entire strip of land wliicli tlie cor- 
poration bas fourni it necessary or couvcnieot to ac(iuii-e the riglit to use 
for rnilway purposcs, and it is not liiiiited to the K]ifcitic part tlioreof sc- 
cured or uscd for its main track or otlier particular iniiu-ovements. 

|Ed. Note. — For cases in point, sec Cent. Dig. vol. 41, liailroads, §§ 204- 
20G.] 

2. JuDOMBNT— Construction— Evidence. 

AVlion the tenus of a decree are i)lain and free from anibiguity, tboir or- 
dinary meaning and elïect may not be la\vf>illy extendod or contriuted by 
construction, in the absence of proof to a reasoiiable certainty tiiat such 
was the purpose of the court, for the légal presumptiou is tbat the judge 
carefully expressed bis deliberate intention therein. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 967. 1 

3. Same— Pr.esumption_ 

ïhe absence froin a decree of any limitation or exception to gênerai 
terms of known significance raises a persuasive légal presumptiou tbat the 
court intended to make none. 

4. SaME— CONCLUSIVENESS— MaTTERS CONCLrDED. 

In a second suit botween the saine parties or their privies upon the same 
cause of action not only every matter offercd, but eveiy admissible mattei' 
wbich might hâve been offered to sustain or defeat, in whole or in part, 
the cause of action, is rendered res adjudicata by a former judgment upon 
the merits. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 1241.] 

5. Equity — Decree — Enfoecement— Conditions. 

A court of equity may condition its decree for the enforcement of a for- 
mer decree for the continuons use of a right of way or of terminal facill- 
ties by équitable terms, or may refuse to enforce It, where subséquent to 
the entry of the original decree such radical changes in the situation, 
rîghts, or relations of the parties hâve been wrouglit tbat equity demanda 
such terms or forbids its enforcement. 

But, in the absence of such changes, the original decree concludes the 
rights and remédies of the parties, and it must be euforced. 

0. Railroads — Right of Way — Deoree— Construction. 

In 1886 the Circuit Court rendered a decree tbat the Colorado Company 
should enjoy the joint and equal use of the "right of way, traeks, side 
tracks, switcbes, turn-outs, turntables and other terminsil facilities'' of the 
Wabash Company between the uorth line of Forest Park and Eighteentb 
Street, in the city of St. Louis, on reasouable ternis fixe<l therein. 

Helâ: (1) This decree entitled the Colorado Company to the joint use 
of the entire strip of land between tho north line of the park and Eight- 
eentb Street wbich the Wabash Company had acquired the right to use for 
railway purposes at the date of the decree and of ail the tracks, side 
tracks, turn-outs, turntables, and other terminal facilities thereou. 

(2) That decree was équitable, and, in the absence of proof of such a 
change of conditions since its entry as would render its enforcement unjust, 
the Colorado Company is still entitled to the joint use of this entire strip 
and of ail the traeks, side tracks, switcbes, turn-outs. turntables, and other 
terminal facilities of the Wabash Company which are now upon said strip. 

(o) But the Colorado Company is not entitled under that decree to the 
use of the industrial tracks, land or other railway facilities of the Wabash 

152 F.— 54 
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Company outslde the Hmlts of that strip, the use of whlch It had acqulrefl 
Et the date of the decree of 1886. 

FEd. Note.— For cases in point, see Cent Dlg. vol. 41, Rallroads, §§ 204- 
206.] 

<Syllabus by the Court) 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

W. F. Evans and Frank Hagerman (E. S. Robert and M. A. Low, 
on the brief), for appellant. 

J. L. Minnis (Wells H. Blodgett, C. N. Travous, and H. S. Priest, 
■on the brief), for appellee Wabash Railroad Company. 

Before SANBORN, HOOK, and ADAM S, Circuit Judgcs. 

SANBORN, Circuit Judge. On December 31, 1886, upon a pé- 
tition of intervention in the suit to foreclose the mortgages upon the 
V/abash, St. Louis & Pacific Railway Company, the court below ren- 
dered a decree to the effect that the St Louis, Kansas City & Colorado 
Railway Company should hâve the joint use of the "right of way. 
tracks, switches, side tracks, turn-outs, tumtables and other terminal 
facilities of the Wabash Railway Company between the north Une of 
Forest Park and Eigbteenth street in the c'ty of St Louis," and that 
for this use it should pay 6 per cent, per annum upon $.'500,000, one- 
half of the value of this property, and its proportion of tlie cost of its 
maintenance upon a wheelage basis. The Wabash Company appealed 
from this decree, and it was affirmed bv the Suprême Court. Central 
Trust Co. V. Wabash, St Louis & Pacific R. Co. (C. C.) 29 Fed. 646; 
Joy V. St Louis, 138 U. S. 1, 11 Sup. Ct. 243, 34 L. Ed. 843. 

Eighteenth street runs north and south. The Union Station is 
located upon the west s'de of this street. The east line of Forest Park 
is about three miles west of Eighteenth street. At the time this decree 
was rendered the Wabash, St Louis & Pacific Railway Company 
owned a strip of land which varied in width from 30 feef to more than 
200 feet, and which extended from E'ghteenth street to Ve east line 
of the park, and it also had an easement for the passage of its trains 
and engines upon a strip of land 43 feet wide through the park from 
the east side to the north side thereof. It had constructed and was 
operating a main track, side tracks, switches, and terminal facilities 
upon this property. Under this decree the Colorado Company entered 
upon, and continued in the joint use of, this main track and some of 
the side tracks, switches, and terminal facilities until 1902, when the 
Wabash Railroad Company, which had succeeded to the rights of the 
Wabash, St. Louis & Pacific Railway Company, limited its use to that 
necessary for the ingress and egress of its trains to and from the sta- 
tion over the main track and the side tracks requisite for their passage. 
Thereupon the Colorado Company applied to the court for an order 
that the Wabash Company be required to permit it to use ail the termi- 
nal facilities of that company between the north line of the park and 
Eighteenth street, includ'ng its tracks, switches, turn-outs and turn- 
tables. Issue was joined, testimony was taken, and after a final hear- 
ing the court adjudged that the Colorado Company was entitled, uuvier 
the terms of the original decree, to the joint use of the tracks and rail- 
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way facilities of the Wabash Company upon that strip of land upon 
which the main track of the Wabash Company was laid 43 feet in 
width through the park and only 38 or 30 feet in width from the east 
line of the park to Eighteenth street, and to the use of none of the other 
terminal facilities of the latter company. Central Trust Co. v. Wabash, 
St. Louis & Pac. R. Co. (C. C.) 144 Fed. 476. This decree is chal- 
lenged by the appeal. The Colorado Company asserts, and tV.e Wabash 
Company dénies, that the "right of way" meant by the orighial decree 
was the entire strip then owned by the Wabash Company between the 
east line of the park and Eighteenth street; and the real question in 
this case is whether the joint use decreed to the Colorado Company 
in 1886 extended to the entire strip and the railway facilites thereon, 
or was limited to that portion thereof 38 to 30 feet wide upon which 
the main track had been built and to the improvements upon this nar- 
rower strip. 

The oarts of the decree pertinent to this issue read in this way: 

"And the court doth further find, order, adjudge, and decree that the equl- 
ties are with said interveners and sald interveners are entitled to the relief as 
prayed for in their amended bill of complaint herein. And the court flnds, ad- 
judges, and decrees tJxat the basis of compensation to be paid by the intervener, 
the St. Louis, Kansas City & Colorado Railroad Company, for the use of the 
right of way and tracks, side tracks, switches, turn-outs, turntables, and other 
terminal facilities of said Wabash, St. Louis & Pacific Railway Company at 
and between the north line of Forest Park and Eighteenth street, in the'clty 
of St. Louis, shall be the value of sald riglit of way, tracks, and other property 
last described as determined by the master In his said reports, and the com- 
pensation to be paid shall be, per annum, 6 per cent on one-half of the value 
of said right of way, tracks, side tracks, switches, turn-outs, turntables, and 
other terminal facilities, and the said one-half value is and shall be taken 
to be .$500,000. ♦ ♦ * And the court doth further order, adjudge, and decree 
that the running of ail trains, engiues, or cars of said intervener, the said St. 
Louis, Kansas City & Colorado Railroad Company, over sald right of way and 
tracks and the use of said right of way, road, terminal facilities, and other 
property specified as aforesaid, shall conform to the ruies and régulations now 
In force and such other reasonable rules and régulations as may hereafter be 
adopted. • * « And the court doth further order, adjudge, and decree that 
in ail respects subject to the terms of this decree the said railroad company, in- 
tervener, shall enjoy the equal use and benefit of said right of way, tracks, 
switches, side tracks, turn-outs, turntables, and other terminal facilities with 
said Wabash, St. Louis & Pacific Railway Company, or its said reeeivers, and 
the said Wabash, St. Louis & Pacific Railway Company, * * * and ail per- 
sons claiming by, through. or under them, * * * are hereby perpetually en- 
joined and restrained from in any manner refusing to permit the said inter- 
vener » * • from using with it for their engines and cars (loaded or empty) 
the said right of way, tracks, switches, side tracks, turn-outs, turntables, and 
other terminal facilities of said Wabash. St. Louis & Pacific Railway Company 
between the north line of said Forest Park and said Eighteenth street. * * • 
And the said intervener, the St. Louis, Kansas City & Colorado Railroad Com- 
pany, by its officers, agents, and employés, and each of them, is hereby author- 
ized and permitted with its right of way, road, tracks, and property, engines, 
and cars, loaded or empty, to make connection with said Wabash, St. Louis 
& Pacific Railway Company at the north line of said Forest Park and to use 
the said right of way, tracks, switches, side tracks, turn-outs, turntables, and 
other terminal facilities of said Wabash, St. Louis & Pacific Railway Company, 
or any one claiming by, through, or under it as to the same, between the 
north line of said park and Eighteenth street, on. the terms, in the manner and 
subject to the régulations In this decree set forth in and for the transaction of 
the business and in the opération of the road of saTd St. Louis, Kansaa City & 
Colorado Railroad Company, Its successors or assigns." 
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The ordinary signification of the term "right of way," wlien iised 
to describe land which a railroad corporation owns or is entitled to 
use for railroad purposes, is tlie entire strip or tract it owns or is en- 
titled to use for this purpose, and not any spécifie or limited part thereof 
upon which its main track or other specified improvements are located. 
[oy V. St. Louis, 138 U. S. 1, U, 45, 46, 11 Sup. Ct. 243, 34 L. Ed. 
843 ; Territory of New Mexico v. United States Trust Co., 172 U. S. 
171, 181, 182, 19 Sup. Ct. 881, 43 L. Ed. 413 ; Id., 174 U. S. 545, 
546, 19 Sup. Ct. 784, 43 L. Ed. 1079; Chic- go & Alton R. Co. v. 
People, 98 111. 350, 356, 357 ; Lake Erie & W. R. Co. v. Middlecoff, 
150 111. 27, 37 N. E. 660, 663; Pfaff v. Terre Haute & I. R. Co., 
108 Ind. 144, 148, 9 N. E. 93, 95. 

To one ignorant of the origin and history of the rights of the con- 
tending parties and unaware of the persuasive arguments of coun- 
sel, the reading of this decree would suggest no doubt that it granted 
the joint use of the entire strip owned by the Wabash Company and 
of ail the railroad facilities thereon between the east line of the park 
and Eighteenth street. Upon its face there is no ambiguity in its 
terms. They suggest no limitation or exception, and, when the terms 
of a decree are plain and clear, their ordinary meaning and efi^ect 
may not be lawfully contracted or extended, unless it appears with 
reasonable certainty that such \yas the purpose of the court; for the 
légal presumption is that the j.udge carefully and thoughtfully ex- 
pressed therein his delibérate intention. The Wabash Company, 
therefore, assumed no light burden when it essayed to prove that the 
court intended by this decree to grant to the Colorado Company the 
joint use of a strip only 30 feet in width out of the wider strip the 
Wabash Company owned between the east line of the park and Eight- 
eenth street. Its contention in this respect is based upon the plead- 
ings and proceedings in the intervention and upon the earlier rela- 
tions of the parties and their predecessors in interest, and a brief 
statement of some of the salient facts which condition it is essential 
to its understanding, but référence is made to the opinion of Mr. 
Justice Brewer who rendered the original decree, in 29 Fed. 546, 
and to the opinion of the Suprême Court in Joy v. St. Louis, 138 
U. S. 1, 11 Sup. Ct. 243, 34 L. Ed. 843, for a detailed statement of 
the origin and history of the rights and litigation of thèse parties. 

On August 11, 1875, the St. Louis County Railroad Company owned 
the title of or the easement to use about 12 isolated strips of land, 
which varied in width and which now constitute parts of the entire 
strip of the Wabash Company east of the park, and it claimed a right 
of way through the park. It had laid out, and it intended to build 
over thèse tracts, a railroad from tbe north line of the park to Eight- 
eenth street. The St. Louis, Kansas City & Northern Railway Com- 
pany, thé predecessor in interest of the Wabash Company, was op- 
erating its railroad, and was anxious to extend it through the park 
to the Union Station along this line. Thereupon, on this llth day 
of August, 1875, and as 2t*part of the same transaction, thèse cor- 
porations made aii agresement, the County Company made a deed, and 
the two companies and the commissioners of Forest Park made a 
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tripartite agreement, whereby the County Company agreed to, and 
did, convey to the Kansas City Company a strip 28 feet in width 
througli each of its tracts between the east line of the park and Grand 
avenue, a strip 30 feet in width through each of its tracts between 
Grand avenue and Eighteenth street, and an undivided half of its right 
of way through the park, the park comniissioners assured to the Coun- 
ty Company a right of way through the park 42 feet in width, the 
County Company covenanted by the ninth paragraph of the tripar- 
tite agreement to "permit under such reasonable régulations and 
terms as may be agreed upon other railroads to use its riglit of way 
through the park and up to the terminus of its road in the city of St. 
Louis upon such terms and for such fair and équitable conpensation 
to be paid therefor as may be agreed upon by such companies," and 
the Kansas City Company, as was subsequently held in 138 U. S. 1, 
11 Sup. Ct. 243, 34 L. Ed. 843, accepted its right of way through the 
park subject to the condition in the ninth paragraph of the tripartite 
agreement that this right of way and also the right of way it might 
acquire east of the park to Eighteenth street might be used by other 
railroads. 

It is important to note and bear in mind the times when and the 
sources from which the Kansas City Company and its successor, the 
Wabash Company, acquired the title to the entire strip east of the 
park which it owned when the decree of 1886 was rendered, and 
upon which it had then constructed and was operating its railroad. 
The isolated tracks owned by the County Company in 1875 extended 
over less than one-half the distance between the park and Eighteenth 
street. The Wabash Company derived its title to strips 28 or 30 
feet in width through thèse tracts under the County Company's 
deed of August 11, 1875. It secured the remainder of them under 
a deed to the Kansas City Company made in 1878. It acquired tracts 
between thèse isolated lands from third parties by purchase and con- 
demnation, and thèse tracts were of varying width and covered more 
than one-half of the length of the entire strip. Thus this strip was 
made up (1) of strips acquired in 1875, 28 or 30 feet in width, through 
the isolated tracts then owned by the County Company which covered 
less than half its length (2) of the remainder of thèse isolated tracts 
deeded to the Kansas City Company in 1878, and (3) of the tracts of 
land of varying width between thèse isolated tracts. The court be- 
low seems to hâve overlooked this fact, for it states, as one of the 
controlling reasons for its conclusion that the right of way of the 
decree was only 28 or 30 feet in width east of the park, that: 

"At the time the original decree was rendered the Wabash, St. Louis & Pa- 
cific Railway Company owned a right of way through Forcst Parlî 42 feet 
wide, and a right of way 28 or 30 feet wide from Forest Park to the Union 
Depot at Eighteenth street in St. Louis, Mo. It derived ail this right of way 
through an instrument of writing spolœn of in ail this litigation as the 'tri- 
partite agreement' That this last statement is true is distinctly shown by 
the language of the Suprême Court of the United States in 138 U. S., at page 
43, 11 Sup. et, at page 2.55, Si L. Ed. 843, in thèse words: 'The tripartite 
agreement is the only niuniment of title under which the appellants now en- 
joy the right of way.' " 
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The facts were, however, that at the time of the original decree 
the Wabash Company not only had a right of way 28 or 30 feet in 
width east of the park, but a wider one ; that it neither derived ail 
of this right of way nor ail of the alleged right of way 28 or 30 feet 
in width from the tripartite agreement, but it derived the former 
from the three sources which hâve been specified, a portion of the 
latter from the deed of the County Company of August 11, 1875, 
the agreement of the two corporations of that date and the tripartite 
agreement, but the larger portion from third parties by subséquent 
purchase and condemnation of the lands between the isolated tracts 
owned by the County Company at that time; and that the tripartite 
agreement conveyed no title to, but imposed a condition upon the use 
of the Wabash Company's right of way and property east of the park. 
The statement of the Suprême Court that "the tripartite agreement 
is the only muniment of title under which the appellants now enjoy 
the right of way" was true only because it was tlieir only muniment 
of title to that portion of the right of way through the park. The 
park commissioners never had any title to any of the property east 
of the park, and they could bave granted none. They claimed to 
hâve, and by the tripartite agreement they granted, the right of way 
through the park upon the condition that their immédiate and remote 
grantees would permit its use and the use of their right of way east 
of the park to Eighteenth street by other railroads which might désire 
to enter the city over it. But the muniments of their title to the prop- 
erty east of the park were their deeds from former ovkïners, and the 
tripartite agreement, instead of being a muniment of title to it, was 
an incumbrance upon it. Joy v. St. Louis, 138 U. S. 39, 40, 41, 43, 
11 Sup. Ct. 243, 34 L. Ed. 843. 

In 1886 the Colorado Company filed its intervening pétition and its 
amended pétition, alleged that it was one of the "other railroads" 
which the County Company by the ninth paragraph of the tripartite 
agreement covenanted to permit to use its right of way through the 
park and up to the terminus of its railroad in the city of St. Louis, 
that the Wabash Company held its right of way from the north Hne 
of the park to Eighteenth street subject to the condition expressed 
in that covenant, and prayed that the petitidner might enjoy the 
joint and equal use of it. The Wabash Company answered, among 
other things, that the alleged covenant and condition attached to 
those portions of the isolated tracts owned by the County Company in 
1875, which it still held after it had conveyed the 28 and 30 feet 
strips to the Kansas City Company, and that those strips and the 
intermediate tracts which it had obtained by purchase and condemna- 
tion from third parties were exempt from them. But the court held 
otherwise, and rendered the decree that the Colorado Company should 
"enjoy the equal use and benefit of the right of way and the tracks, 
side tracks, and switches, turn-outs, turntables, and other terminal 
f acilities of t!ie Wabash Company between the north line of Forest 
Park and Eighteenth street." A sufficient statement of the origin 
and history of the rights of the parties and of the previous litigation 
has now been made to enable us to consider intelligently the reasons 
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urged by counsel for the Waljash Company why this decree sliould 
be construed to mean the right of way of the Wabash Company 
through the park, its right of way only 28 or 30 feet in width east of 
the park, and its railway facilities thereon. 

Their first contention is that the description in the decree of the 
right of way and railway facihties between the north line of the park 
and Eighteenth street must be interpreted to mean "that strip of land 
which railways take upon whicli to construct their roadbed," and 
hence that on which the Wabash Company had constructed its road- 
bed in 1886, because, in the absence of that construction, no land or 
property of the Wabash Company could be foimd between the north 
line of the park and Eighteenth street, for the reason that the two 
lines run at right angles. But this argument just as conclusively 
demonstrates that the right of way of the decree must be interpreted 
to hâve its ordinary signification, the entire strip which the W^abash 
Company owned or had acquired the right to use for railroad pur- 
poses between the north line of the park and Eighteenth street and 
the tracks and railway facilities thereon, and it fails to advance the 
investigation. 

The second argument is that the right of way east of the park 
specifîed in the decree is limited by the prayer of the amended bill 
and this sentence in the decree : 

"And the court (toth fiuther find, order, adjudj^e, and decree tlint the equi- 
ties are wlth the iuti'rveiier.s and said interveuers are eutitled to the relief as 
prayed for in the ameuded bill." 

The prayer of the amended bill was that the Wabash Company be 
■enjoined from preventing the Colorado Company "from using said 
right of way of said Wabash, St. Louis & Pacific Railway Company" 
between the north line of the park and Eighteenth street, "including 
the tracks of said Wabash, St. Louis & I-'acific Railway Company 
between" those lines, and for gênerai relief. A careful search of this 
bill has disclosed nothing which limits "said right of way" mentioned 
in the prayer to 28 or 30 feet in width, but has brought to light a very 
clear indication that this right of way was wider, and that its width 
was not indicated otherwise than by the ownership of the Wabash 
Company. The interveners allège in this bill that on August 11, 1875, 
the St. Louis County Company had acquired a right of way 42 feet 
in width through the park and was the owner of a large part of such 
right of way east of the park; that it agreed on that day to convey 
the joint use of its right of way through the park and a strip 30 feet 
wide ofï the south side of its right of way east of the park to the 
Kansas City Company ; that by the tripartite agreement its right 
of way through the park 43 feet in width was assured to it on con- 
dition that it should permit other railroads to use its right of way 
through the park and up to the terminus of its road in St. Louis ; 
that on December 24, 1878, the Kansas City Company became the 
owner of ail the remainder of the County Company's right of way 
and property between the park and Eighteenth street ; and that in 
1879 the Wabash Company succeeded to the Kansas City Company, 
and since that date "has used, enjoyed, owned, and operated ail the 
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property formerly owned by said St. Louis, Kansas City & Northern 
Railway, including the railroad, and right of way from said Union 
avenue to Eighteentia street." Thèse averments demonstrate that 
"said riglit of way" of the Wabash Company east of tlae parle for the 
joint use of which the Colorado Company prayed was more than 30 
feet in width, because they assert that the County Company owned 
parts of it in 1875 ; that it agreed to convey 30 feet in width off the 
south side of thèse parts on August llth in that year; that the Kan- 
sas City Company acquired the remainder of them in 1878 ; and 
that the Wabash Company owned and operated ail of them in 1886. The 
right of way east of the park described in the decree was not, there- 
fore, limited to 30 feet in width by its référence to the amended bill 
or its prayer (1) because thèse contain no such limitation, but describe 
a wider right of way; and (2) because the subséquent terms of the 
decree which proceed to grant specifically the rehef prayed in the 
bill, which constitute the most cogent évidence of the intention of the 
court, contain no such limitation. 

It is next said that the stipulations, testimony, and opinions in the 
intervention limit the width of the right of way of the decree east 
of the park to 30 feet. In support of this contention, attention is 
called to a stipulation in that proceeding to the efEect that the prop- 
erty conveyed by the deed of August 11, 1875, was marked in blue 
on the Chart A and was 30 feet in width as a rule. But this admis- 
sion fails to indicate that the right of way of the Wabash Company 
in 1886, parts of which had been derived from two other sources, 
was not wider, and the parties made other stipulations to the effect 
that the tracts marked "Grover" on Chart A, which constituted the 
remainder of the isolated tracts of the County Company after it had 
conveyed the 28 and 30 feet strips, were subsequently obtained by 
the Kansas City Company, and "that the several lots and tracts of 
land now constituting defendant's right of way between Forest Park 
and the Union Depot [many of which were more than 30 feet in 
width] not indicated in blue or marked 'Grover' on Chart A, were 
obtained by thé St. Louis, Kansas City & Northern Railway Company 
from divers persons by purchase and condemnation," an admission 
inconsistent with the claim that the Wabash Company's right of way 
east of the park was only 30 feet wide. Wlien thèse various stipula- 
tions are read together, they fail to define or limit the width of the 
right of way east of the park otherwise than by the ownership of 
the Wabash Company. 

In the course of the proceedings in the intervention, the value of 
the right of way and of the railway facilities thereon became an issue 
in determining the basis of the compensation to be paid by the Colo- 
rado Company for the use it sought. That company produced its 
chief engineer, who testifîed that he had constructed the railroad of 
the Kansas City Company from the north line of the park to Eight- 
eenth street, and that its right of way east of the park was 30 feet 
wide, and it produced witnesses who testifîed that the value of this 
30-feet strip without the improvements thereon was $265,000. On 
the other hand, the witnesses for the Wabash Company testified that 
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the value of ail tlie property of that company between the north line 
of the park and Eighteenth strect, including its tracks, side tracks 
and other appurtenances necessary for doing the railway business, 
was from $1,250,000 to $1,600,000, and the master found the value 
to be $1,000,000. This appraisal was subsequently approved by the 
court. 

Perhaps the most persuasive argument of counsel for the Wabash 
Company is that Emerson, the engineer of the Colorado Company, 
testified that the right of way east of the park was 30 feet wide, that 
there were occasional places where there was a side track upon it, 
and that there could be but one track besides the main track upon 
this 30 feet ; that the master found that the évidence of Emerson 
and of Lincoln (who was the engineer of the Wabash Company and 
who testified that the greatest width of the roadbed through the park 
was 38 feet, and that he did not know that he could state the width 
of the right of way from the park to Eighteenth street, that it was 
of irregular width at différent places) showed that, owing to the 
construction of the Wabash Road and its side tracks and switches, 
another track could not be built on the right of way throughout the 
whole distance, although it might be on some parts thereof ; and 
that, as the Colorado Company could not construct another railroad 
over the entire length of this right of way, it was entitled to use the 
tracks and railway facilities of the Wabash Company thereon, and 
Judge Brewer, when he was discussing in bis opinion the contention 
of the Wabash Company that by the tripartite agreement the Wabash 
Company was required to permit other railroads to use its right of 
way only and was not bound to allow them to use its tracks or road- 
bed, said: 

"The language of the ninth paragraph, under whieh, as before noticed, in- 
terveners must claim, is that the party of the second part shall permit other 
railroads to use its 'right of way.' Now, the tenu 'right of way' has a two- 
fold signification. It souietimes is used to deseribe a right belonging to a 
party, a right of passage over any tract, .-ind it is a!so used to deseribe that 
strip of land which railroad companies ta];e upon which to construct their 
roadbed. Obviously, in this paragrapli it is used in the latter sensé. Through 
both of thèse contracts the terni 'right of way,' 'track,' and 'roadbed,' fre- 
quently appear, and in ail cases the terni right of way is used as descriptive 
of the strip above referred to. * * * So the eounty road conveyed to the 
Kansas Road outside of the park a strip either 30 or 28 feet in width for Its 
l'iglit of way. My thought, at flrst, was that the interveners could only claim 
a right to u.se so much of this right of way as was not in fact occupied by the 
track of the Wabash, and that ail that was intendod by this ninth paragrapli 
was to permit other railroad companies to occupy and use so much of the Kan- 
sas Road's right of way as it did not itself occupy and use; but after reflec- 
tion on the argument of counsel I hâve been led to the conviction that this 
was too narrow a construction, aiid was not tlie real intent of the parties. The 
master, in his report, shows that the entire right of way is occiipled by tracks 
and sldings, so that there is no room for anotlier and independeut track, and, 
as there is nothivig to show that this occupation has not been made in good 
faith, and to sujuily the needs of the Wabash Company, if niy flrst interpréta- 
tion had been correct, the interveners would plainly be without any rights." 

If the learned judge had been considering or deciding the width of 
this right of way or had been endeavoring to give an accurate and com- 
prehensive définition of the terra "right of way" when he delivered this 
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portion of his opinion, it nùght hâve indicated that he deenied the right 
of way east of the park 38 or 30 feet wide. But statements in the 
opinions of courts are authoritative upon tlie issue pending for décision 
and under considération and upon that alone. Judge Brewer was dis- 
tinguishing tire right of way which consists in tlie right to travel over 
property from the riglit of way which consists of the strip of land ac- 
quired by a railway company for its railroad tracks and facilities. He 
was not deciding whetlier a right of way of tlie latter class includes 
land taken by a railroad company whicli is necessary and convenient 
for railroad purposes including tracts for roundhouses, turntables, 
turn-outs, and switches, or was limited to "that strip of land which 
railroad companies take upon which to construct their roadbed." If 
he had been determining this issue, there can he no doubt what his dé- 
cision would hâve been. He was not determining what the width of 
the right of way of the Wabash Company was, but whether or not the 
Colorado Company was entitled to use the tracks and other railroad 
facilities upon that right of way. For this reason, he did not attempt 
to set forth and did not accurately state the origin or extent of that 
right. His déclaration that "the county road conveyed to the Kansas 
Road outside of the park a strip either 30 or 28 feet in width for its 
right of way" was sufficient for the discussion of the issue he was then 
considering. But it was inaccurate, and would hâve been misleading 
in the détermination of the .width of the Wabash Company's right of 
way, because, as we hâve seen, the county road conveyed only isolated 
strips of land which in the aggregate covered less than 50 per cent, of 
its length, and a still smaller percentage of its area. So his statement 
that the master's report showed "that the entire right of way is occu- 
pied by tracks and sidings, so that there is no room for another and in- 
dependent track," is a déclaration not that the entire right of way was 
thus occupied, but, as the master's report was, that it was so occupied 
at some places that there was no room for another and independent 
track the entire length of it. This conclusion appears to hâve been 
as true of the entire strip as it was of the 30 feet, so that there is noth- 
ing in this statement in Judge Brewer's opinion or in the master's re- 
port or in the testimony upon which it is based to prove with any rea- 
sonable certainty that the decree which he subsequently rendered, and 
which on its face subjects the entire strip and ail the railway facilities 
thereon then owned by the Wabash Company to the joint use, did not 
express his deliberate conclusion, or that he intended to limit that use 
to a part of this strip 30 feet in width and the tracks thereon. 

Counsel for the Wabash Company review the foregoing facts, and 
insist that the Colorado Company is estopped from claiming that the 
decree gives it the joint use of more than 30 feet in width east of the 
park (1) by its amended pétition, but the Colorado Company prayed in 
that pétition for the use of a'broader strip, the width of which was un- 
defined, save by the limits of the strip then owned by the Wabash Com- 
pany ; (2) by the stipulation that the property conveyed by the deed of 
August 11, 1875, was 30 feet in width as a rule, but the parties made 
another stipulation that the tracts of varying width between the de- 
tached strips conveyed by that deed were also parts of the right of way 
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of the Wabasli Company ; (3) by the évidence of its witnesses that this 
right of way was only 30 feet wide, and that its value, without the im- 
provements thereon, was only $265,000, and by the position of its coun- 
sel, stated in an objection to évidence ofïered by the Wabash Company 
of the value of ail its real estate betvveen the north line of the park 
and Eighteenth street and of the tracks and side tracks thereon and 
the other necessary appurtenances, that the Colorado Company 
was not asking for the use of thèse tracks, side tracks, or appurtenan- 
ces, but for the use of the strip of 30 feet without them only. 
But no estoppel arose hère because the Wabash Company secured an 
overruling of the objection and a disregard of the testimony and ob- 
tained a decree upon the opposite theory. The record discloses no act 
or omission of the Colorado Company before the decree, which es- 
topped it from claiming the full benefit of it. 

It is strenuously contended, however, that counsel for that company 
conclusively estopped it from securing the use of more than 30 feet in 
width of the property of the Wabash Company east of the park by the 
answer they made in their brief upon the appeal to the complaint of 
the Wabash Company that the decree was too broad. That complaint 
was: 

"The court erred in entering a decree broader than the contract. Even if the 
ninth clause of the tripartite agreement was binding ou the Kausas City 
Company, it ouly required it to permit otlier railroads to use its 'right of way,' 
and yet a decree was entered giving respondent the use of 'the right of way, 
tracks, switches, turn-outs, turutables, and other terminal facilities of the Wa- 
bash Company' at St. Louis. Again, the decree is not ouly broader than the 
contract, but it is broader than the prayer of tlie pétition. The prayer of the 
pétition is that the Colorado Company be permitted to use the right of way of 
the Wabash Company, 'commencing at the north line of sald park, thence over 
said right of way to Eighteenth street in said city of St Louis, by running its 
engines and cars over and upon said right of way, including the tracks of said 
Wabash Company between said points.' The contract only related to 'right of 
way.' The prayer of the pétition was for the use of 'riglit of way and tracks,' 
and the decree not only gives them the use of the 'right of way and tracks,' 
but it subjects to the use of respondent the 'switches, side tracks, turn-outs, 
turntables, and other terminal facilities.' and even goes so far as to require 
the Wabash Company to keep those additional properties in repair for re- 
spondenfs use. Therefore, no matter what view may be taiien of the case in 
other respects, the decree was erroneous in two particulars : First, because it 
Is broader than the covenant ; and, second, because it !s broader than the 
prayer of the bill. Both of thèse objections are elementary." 

And the counsel for the Colorado Company answere.d it in thèse 
words : 

"The contract permits other roads to use the tracks of the County and Kan- 
sas City Roads, and the decree gives the use of the tracks, includhig turnta- 
bles and other terminal facilities of the Wabash Company on its right of way. 
The record shows that the width of the right of way of ajjpellants at Tayon 
avenue or Eighteenth street, being the terminus of the road at the Union De- 
pot, is about 40 feet. This is shown by Chart A, in évidence. The side tracks, 
turn-outs, etc., mentioned in the decree at the terminus, are upon this 40 feet, 
which is the right of way. Appellants hâve no dépôt of any kind, freight or 
passenger, to be used by any other road. The turntable, of course, is neces- 
sary for use of the tracks, as also the switching and sidings. Respoudents, un- 
der the decree, could only use what the évidence shows the api>ellants had ; 
hence there is nothing in the contention that the decree is broader than the 
provisions of section 9, or the prayer of the bill. * ♦ * The record further 
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shows that the Union Depot Couipany take charge of ail trains, and bave slde- 
traek facllities for loadiug and unloading trains." 

The most striking thing about thèse arguments is that counsel for 
the Wabash Company nowhere claimed that the decree was too broad 
because it granted the joint use of ail its right of way east of the parle 
upon the ground that the condition on which the decree was founded 
extended to a strip only 30 feet in width through it, but conceded that 
the grant of its entire right of way and tracks was admissible and ob- 
jected ohly to the grant of the use of its switches, side tracks, turn- 
outs, turntables, and terminal facilities. Nor did it object to the grant 
of this use upon the ground that thèse were not upon its right of way or 
upon the 30-foot strip, but upon the sole ground that, while the decree 
admissibly gave to the Colorado Company the joint use of its right of 
way and tracks, the grant of the use of its "switches, side tracks, turn- 
outs, turntables, and other terminal facilities" was unwarranted. Nor 
do we fînd in the answer of the Colorado Company any concession or 
statement that the width of the right of way of the decree was 30 feet. 
On the other hand, it contains the counter assertion that it was about 
40 feet in width at its eastern terminus, and that the side tracks, turn- 
outs, etc., at this terminus were upon this 40 feet. An assertion that 
a right of way is 40 feet wide at one end cannot work an estoppel from 
insisting that it is luore than 30 feet in width at that or any other point. 
The objection of the Wabash Company which bas been under consid- 
ération was overruled by the Suprême Court, the decree was affirmed, 
and thereby the question whether or not the decree was too broad be- 
came res adjudicata. 

This court bas not failed to appreciate the facts that the public inter- 
est and the pecuniary interests involved in this litigation are important 
and permanent, and that the effect of its décision may reach far into 
the future. Ail the reasons suggested by the court below and by the 
Wabash Company why the decree of 1886 should be limited to, or 
construed to mean, a right of way 28 or 30 feet in width east of the 
park and the railway facilities thereon only, bave been thoughtfully 
and deliberately considered, and their main arguments hâve been dis- 
cussed. They bave failed to convince with any certainty that such is 
the true meaning of the decree or that such was the intention of the 
judge who framed it or of the Suprême Court which affirmed it. On 
the other hand, the facts that the Colorado Company described, and 
prayed for fhe use of a wider strip in its amended bill ; that the turn- 
tables described in the decree and some of the side tracks and turn- 
outs were not upon the 30-foot strip ; that the right of way at Eight- 
eenth street was stated to be 40 feet in width in the Suprême Court ; 
that no claim was ever ruade by the Wabash Company during the lit- 
igation which resulted in the decree that the use of the Colorado Com- 
pany should be Hmited to a tract of less width than the entire strip then 
owned by the Wabash Company ; that this entire strip was necessary 
or convenient, and was secured by the Wabash Company for its tracks, 
side tracks, and terminal facilities ; that the ordinary significance of the 
term "right of way" under such circumstances is the entire strip pro- 
cured for such purposes, and the plain and unlimited provision of the 
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decree that the Colorado Company shall enjoy the use "of said right of 
way, tracks, switches, side tracks, turn-outs, turntables, and other termi- 
nal facilities" of the Wabash Company betvveen the north line of the 
park and Sighteenth street — cogently persuade that the true meaning of 
the decree and the actual intention of the learned jurist who rendered it 
was to adjudge to the Colorido Company the use of the entire strip 
then owned by the Wabash Company and the railway facilities thereon. 
And, when to thèse considérations are added the fact that the partial 
défense that the condition of the tripartite agreement which was the 
foundation of the intervention attached to only 30 feet in width of the 
wider strip which the Wabash Company owned was open to that com- 
pan}' in that proceeding in both courts, and was never presented, and 
the indubitable rule of law that in a second suit between the same par- 
ties or those in privity with them upon the same claim or demand a 
judgment upon the merits is conclusive, not only as to every matter 
ofïered, but as to every admissible matter which might hâve been of- 
fered to sustain or defeat the claim or demand (Cromvvell v. Countv 
of Sac, 94 U. S. 351, 352, 34 L. Ed. 195 ; Dickson v. Wilkinson, 3 HoW. 
57, 61, 11 L. Ed. 491 ; Dimock v. Copper Co., 117 U. S. 559, 665, 6 
Sup. et. 855, 29 L. Ed. 994; Commissioners v. Platt, 79 Fed. 567, 571, 
572, 25 C. C. A. 87, 91, 92), there remains no légal or rational way of 
escape from that conclusion. 

The évidence and arguments drawn from the acts and omissions of 
the parties since the decree of 1886, was rendered hâve been consid- 
ered, but nothing has been discovered in them to avoid or modify this 
conclusion. 

Finally, counsel contend that this is not a "hard and fast" decree ; 
that the Colorado Company is applying to a court of equity to enforce 
it; that the court should not grant inéquitable relief; and that any 
broader relief than that given by the decree challenged by this appeal 
would be of this character. 

A decree for the joint use of railway facilities may be fair and just 
when rendered, and such radical changes may subsequently be wrought 
that its continued enforcement would work great injustice. A court of 
equity always has the power and the judicial discrétion to refuse to com- 
pel inequity and to condition the relief it grants with the requirement 
that he who seeks equity shall do equity. If such changes in the situa- 
tion, rights, or relations of thèse parties had occurred subséquent to the 
entry of this decree that its continued enforcement would be unjust, 
the courts would withhold their aid or condition it by new and équi- 
table terms. But the original decree was conclusive of the rights and 
remédies of the parties at that time and thereafter until subséquent 
changes of conditions rendered some modification of the relief it 
granted just and équitable. It is to be interpreted and enforced in the 
light of the rules and principles of equity and of the opinions of the 
courts upon which it was founded. For example, the use granted to 
the Colorado Company is the surplus use, that use which the business 
of the Wabash Company does not require, and, as Judge Brewer said 
in the opinion upon which the decree is based, the time may come when 
that business will demand the entire use of the property, and the Colo- 
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rado Company's right to use it may entirely cease. Central Trust' Co. 
V. Wabash, St. L. & P. R. Co. (C. C.) 29 Fed. 558. But there is no évi- 
dence in tliis case of any such requirement or of any change of condi- 
tions which now renders the original decree less just than when it was 
entered. Nor was it originally, nor is its enforcement now, inéquitable 
or unjust. Questions of this nature hâve repeatedly received the con- 
sidération of this court, and its views upon them hâve been approved 
by the Suprême Court. Union Pac. Ry. Co. v. Chicago, R. I. & Pac. 
Ry. Co., S C. C. A. 174, 233, 234, 51 Fed. 309, 318, 319, 321 ; Union 
Pac. Ry. Co. v. Chicago, etc., Ry. Co., 163 U. S. 564, 585, 16 Sup. 
Ct. 1173, 41 L. Ed. 365; Union Pac. Ry. Co. v. Mason Citv & Fort 
Dodge Ry. Co., 64 C. C. A. 348, 358, 128 Fed. 230, 240 ; Union Pacif- 
ic Co. v. Mason City, etc., Co., 199 U. S. 160, 171, 26 Sup. Ct. 9, 50 
1,. Ed. 134. In the case first cited we said : 

"Courts cannot be blind to the fact that every railroad company cannot 
liave entraiice to our great cities over tracks of its own, or to tlie fact that 
railroad companies do, and every public interest requires that they should, 
make proper contracts for terminal facilities over the roads of each other." 

And we sustained and enforced a contract of the Union Pacific Com- 
pany to grant the surplus or waste use of its bridge and terminal facili- 
ties at Omaha and South Omaha to the Rock Island Company. In the 
Mason City and Ft. Dodge Case this court enforced a similar use of 
the same property by another railroad company under acts of Con- 
gress, and said in answer to the argument that the latter company 
might build its own bridge : 

"ïhe latter suggestion is umvorthy of serious considération. It is undoubt- 
edly possible, but it is neither practicable nor advisable, either In the interest 
«f the appellee or in the interest of the public whom it serves, that that com- 
pany sliould invest the large amount of inoney that VFOuld be required to con- 
struct another bridge and to purchase a right of way through the city of 
Omaha, and that it should consequently impose upon the trafflc of the country 
the tax that would be necessary to pay it a fair income upon such au invest- 
ment." 

It is tmdoubtedly possible for the Colorado Company to acquire 
the railway facilities in the city of St. Louis which it seeks under the 
decree of 1886 by purchase, condemnaticn, and construction or by a 
more expensive contract with the Wabash or with some other com- 
pany, but such a proceeding would burden the traffic of the country 
with the tax necessary to pay a fair income upon the investment or 
the increased expense of the new contract. The Wabash Company 
has the use of the right of way and of railway facilities in the city of 
St. Louis a part of which its business does not require. It obtained 
it subject to a condition imposed by the park commissioners for the 
benefit of the c"ty and of the citizens of St. Louis that the Colorado 
Company should enjoy this surplus use on reasonable terms. Those 
terms hâve been determined and hâve been approved by the highest 
court in the land. No change of conditions since tl^e decree of 1886 
was rendered has been proved which makes its enforcement oppres- 
sive, and it is just and équitable to it, to the public and to the Colorado 
Company that it should be enforced as it was rendered until some such 
change is wrought. 
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The conclusion is that the Colorado Company is entitled to enjoy 
the joint and equal use of the entire strip of land betvveen the east 
line of the parle and Eighteenth street which the \Vabas!i owned or had 
acquired the right to use when the decree of 1886 was rendered, and 
of the tracks, side tracks, turn-outs, tnrntables, and terminal facilities 
now thereon. But it is not entitled to the use under that decree ot any 
of the property, industrial, or railway facilities of the Wabash Com- 
pany beyond the limits of that strip. Union Pac. R. Co. v. Mason 
City & Ft. Dodge R. Co., 199 U. S. 171, 26 Sup. Ct. 19, 50 L. Ed. 134. 

The question whether or not equity demands the decree in this 
case to be conditioned by the requirement that the Colorado Company 
shall henceforth pay, in addition to the aniount spec'fied in the decree 
of 1886, 6 per cent, per annum upon one-half of the cost or value of 
the improvements which the Wabash Company has placed upon this 
right of way since 1886 or by any other re'iuirement and questions 
pertinent to an accounting betvveen the parties hâve net been con- 
sidered, because there is no cross-appeal. and this décision does not 
foreclose the considération and détermination of thèse issues, if any, 
by the court below previous to the entry of its decree. Guarantee Co. 
V. Phénix Ins. Co., 59 C. C. A. 3; 6, 124 Fed. 170. 

The decree below is reversed, and the cise is remanded to the Cir- 
cuit Court with instructions to render a decree not inconsistent with 
the views expressed in this opinion. 

HOOK, Circuit Judge (specially concurring). I concur in the re- 
versai of the decree of the trial court, and also for the most part in 
what is said in the foregoing opinion. I do not, however, concur in 
the exclusion of the industrial tracks from the opération of the decree 
of 1886. Thèse tracks are the usual and necessary featur's of railway 
terminais in à large city, and are as much a part thereof as the limbs 
■ are of a tree. They go w'th the right of way as appendages thereto, 
and are always so regarded. Their use is essential to ths enjoyment 
of the rights awarded. In my opinion th^y are cleariy within the spirit 
of the decree of 1886, and also by fair construction within its le ter. 
The decree granted to the intervener the "right of way, tracks, 
switches, side tracks, turn-outs, turntables, and other term'n^l facili- 
ties of the Wabash Railway Company betwcen the north l'ne of Forest 
Park and Eighteenth street in the city of St. Louis." Thi, is very 
broad language and it was repeated'y emoloyed in the decree. That 
Judge Brewer intended to include such industr.al tracks rs were in ex- 
istence when the decree was made also seems plain from his ooinion 
(29 Fed. 559). The cost of their construction was inc'udf d in the totnl 
cost upon which the percentage compensation to be paid by ths inter- 
vener was based. Moreover, the consistent course of condu-^t of the 
parties for 13 years following the decree shows thit they regarded 
them as being a part of the property the joint use of which was grantei 
to the intervener. I am unable to see any persuasive reason for ex- 
cepting them from the comprehensive enumeration of terminal facili- 
ties in the decree. That they extend be3'ond the side lines of the strip 
of land owned by the Wabash Comjjany and upon the land of others 
seems to me to be a circumstance wholly immaterial and yet it must 
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be the circumstance upon which their exclusion from the decree is 
made to dépend. The Wabash Company owns thèse industrial tracks 
and opérâtes them as part of its r'ght of way and terminal facilities. 
Of what importance is it that they are in part upon public highways 
and the land of others under license instead of being whoUy upon land 
owned by that company? If the latter condition existed, it would 
doubtless be conceded that they fell within the decree. The scope 
of the decree is therefore determincd not by the character of the tracks 
and their relation to the right of way and terminal facilities as a whole 
with which the court was dealing but by the character of the title 
of the Wabash Company to the ground upon which the tracks are laid. 
It seems to me there bas been a narrowing of the decree in this par- 
ticular. 

The case of the Union Pacific Company v. Mason City Company, 199 
U. S. 160, 171, 2G Sup. Ct. 19, 50 L. Ed. 134, is not an authority for this 
construction of the decree. The court was there considering a claim 
of the Mason City Company for the use of the Union Pacific bridge 
across the Missouri river at Omaha, and its approaches. Naturally 
this would not include industrial tracks and switches. Indeed, when 
rightly regarded, the décision of the Suprême Court makes for a con- 
clusion contrary to that reached by my associâtes. An act of Congress 
conferring in most gênerai ternis upon other railroad companies the 
right to cross the bridge at Omaha was held to give the Mason City 
Company the right not only to cross the bridge, but to use several miles 
of main and passing tracks of the Union Pacific in the cities of Omaha 
and South Omaha. The décision well serves to illustrate the liberality 
with which provisions of the kind we are now discussing are construed 
when public interests are involved. 

Of course, the right to use industrial tracks laid since the decree 
of 1886 was rendered would require considération of the subject o£_ 
compensation. The compensation specified in the decree does not in- 
clude them. 

There are also some other observations near the close of the fore- 
going opinion which I think are not necessary to the considération 
of the case. They relate to conditions which it is conceded do not 
exist at présent and which may never arise in the future. I do not 
wish to express or concur in any view concerning them until they 
arise and are presented for judgment in the usual way. 



WHEELER-STENZEL CO. v. NATIONAL WINDOW GLASS JOB- 

BERS' ASS'N. 

(Circuit Court of Appeals, Tliird Circuit. February 28, 1907.) 

No. 63. 

Monopolies— CosTRACTs and Combinations in Eestbaint of Interstate 
Commerce — Combinations Pkohibiïed. 

A déclaration alleged tliat défendant corporation was engaged in pur- 
chasing and contracting for tlie purcliase of window glass from the manu- 
facturers for certain named jobbers and wliolesale dealers doing business 
In différent states, wbo owued practically ail of défendants stock and 
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eontroUed it; that such dealers eompriscd over 75 per cent, of ail those in 
tlie United States, and sold more tlian 75 per cent, of the window glass 
sold therein ; that up to a certain date they were uncon)l)ined, and com- 
peted freely witli each other and with other wholesale dealers, but tliat 
on sucli dafe défendant entered into a combiuation and aj^reement with 
them and with a manufacturer which owned and operated factories in dif- 
férent States and nianufactured 70 per cent, of ail the window glass made 
in the United States, by which défendant and such dealers agreed to buy 
window gluss from no other manufacturer unless at materially lower 
priées, and such manufacturer agreed to sell to no other dealers, except 
at higher priées than it charged them ; that such agreemeut furtlier limlt- 
ed the quiintity of window glass to be ])ur<'li!!i-ed by each of such dealers 
to such as should be arbitrarily fixed by défendant and the manufacturer, 
and also gave them the power to arbitrarily iix excessive and unreaijonable 
priées which were to be charged retall dealers, which priées such whole- 
sale dealers agreed to observe under penalty of fines to be assessed against 
and paid by them ; that It further restrictcd and limited the territory 
within which each of such dealers should sell to retall dealers, the olyect 
and effect of such combination and agreemeut beiiig to restraiu inters-tate 
commerce in window glass, to destroy compétition therein, and to iiractical- 
ly monopolize the same, especially in the better grades, wiîich were prac- 
tically ail made by such manufacturer, lleid. that the déclaration charg- 
ed a contract or combination in restraint of Interstate commerce, in vio- 
lation of the Anti-Trust Act July 2, 3890, c. (147. -26 Stat. 210 LU. S. Gomp. 
St. 1901, p. 3202], which, as construed by the Suprême Court, malvos un- 
lawful any contract or combination in restraint of such trade or commerce, 
and not merely those which are In unreasonable restraint of trade and 
therefore illégal at common law. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 35, Monopolies, § 13.] 

2. Same— RiGHT of Action for Damages. 

A contract or combination in restraint of Interstate commerce, prohibited 
by Anti-Trust Act July 2, 1890, c. 647, 2fi Stat. 210 [U. S. Comp. St. 1901. 
p. 3202], is not merely illégal In the sensé that it is not onforceable, but 
îs per se unlawful, and one who is harmed in his business or property by 
such a contract or combination bas suffered a légal injury, within the 
meaning of section 7 of the act, and Is by such section given a right of ac- 
tion therefor. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 35, Monopolies, § 18.] 

3. Same— Pleading. 

Where a déclaration sufflciently charges a contract or combination on 
the part of défendants in restraint of trade and commerce among the 
States, in violation of Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 210 [U. 
S. Comp. St. 1901, p. 3202]. gênerai allégations showing that the resuit 
of such contract or combination was to deprive plaintiffi of customers, and 
prevent it from malclng a profit in its legitimate business as theretofore, 
are sufficient to support an action for treble damages, under section 7 of 
the act. 

[Ed. Note. — Rights and liabilities of parties contracting with trusts or 
combinations in restraint of trade, see note to Chicago Wall Paper Mills 
V. General Paper Co., 78 C. C. A. 612.] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

H. P. Ivindabury, for plaintiff in error. 
Théodore W. Morris, Jr., for défendant in error. 

Before DA]:,LAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This suit was brought by the plaintifif in er- 
ror in the court below, to recover treble damages, etc., from the de- 
152 F.— 55 
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fendant în error, under section 7 of the act of Congress, entitled "An 
act to protect trade and commerce against unlawful restraints and 
monopolies," approved July 2, 1890, commonly called the "Sherman" 
or "Anti-Trust" act. Act July 2, 1890, c. 647, 36 Stat. 310 [U. S. 
Comp. St. 1901, p. 3303]. The first and seventh sections of this act 
are those with which we are hère concerned, and are as foUows : 

"Section 1. Every fcontract, combination In the form of trust or otlierwise, 
or coiisplracy, in restralnt of trade or commerce among the several states, 
or with foreign nations, is hereby declared to be illégal. Every person who 
shall mulie auy sncli contract or engage in any such combination or conspiracy, 
shall be deemed guilty of a misdemeanor, and, on conviction tbereof, shall 
be punished by fine not exceeding five thousand dollars, or by iniprisonment 
not exceeding oue year, or by both said punlsbments, in the discrétion of the 
court." 

'Sec. 7. Any person who shall be injured in his business or property by any 
other person or corporation by reason of anything forbidden or declared to be 
unlawful bv this act, uuiy sue therefor in any circuit court of the United States 
in the District in, which the défendant résides or is found, without respect 
to the amount in controversy, and shall recover tliree fold the damages by him 
sustained, and the costs of suit, including a reasonable attorney's fee." 

The déclaration contained two counts, one based upon an allégée! 
combination and conspiracy in restraint of trade, contrary to the pro- 
visions of the anti-trust act, the other upon an alleged contract or 
agreement in restraint of trade, likewise contrary to the provisions 
of said act. In other respects, the two counts are the same. The 
first is sufficiently set forth in the margin.^ 

To this déclaration, the défendant interposed a demurrer, stating 
the following grounds therefor: 

"(1) The said plaintifC has not in the said déclaration or in elther of the 
counts of its said déclaration alleged f acts showing that it has been injured in 
its business or property by the said défendant by reason of anything forbidden 
or declared to be unlawful by the act of Congress of the United States re- 
ferred to in the said déclaration, and entitled 'An act to protect trade and 
commerce against unlawful restraints and monopolies,' approved July 2d, 1890. 

"(2) The said plaintiff has not in the said déclaration or in elther of the 
counts of the said déclaration alleged any fact or facts constituting a viola- 
tion by the défendant of any provision or provisions of the said act of Con- 
gress, or any fact or facts which bring the défendant witbin the condemna- 
tion of, or subject the défendant to any penalty or penalties imposed by the 
said act, or which in any wise rendered the défendant liable to the plaintiff 
for any damages. 

"(.") The said plaintiif has riot in the said déclaration, or in either of the 
counts thereof, alleged nny contract, combination in the form of trust or other- 
wise. or conspiracy mfide or entered into by the défendant in restralnt of trade 
or commerce among the several states, or with foreign nations in violation 
of the said act ot Congress. 

"(4) The said plaintilï has not in the said déclaration or In either of the 
counts of the said déclaration alleged any facts showing that the défendant 
has minopoîized or attempted to monnnolize, or conibined or coiispired with 
any otlier person or persons to nionopolize, any part of tlie triide or commerce 
amoiis: the several states or with foreign nations, in violation of the said 
Act of Congress. 

"(.5) The plaintiff has not in the said déclaration or in either of the counts 
of the said déclaration, alleged any facts showinir tliat it has suffercd any dam- 
age bv rpasnn of any of the acts or facts complnined of in the said déclaration. 

"(6) That for the reasons and in the particulars aforesaid, the said declara- 

1 See note at end of case. 
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tion does not state faets sufficlent to constitute a cause of action against the 
défendant." 

After argument, the demurrer was sustained by the court below, 
upon the ground that the plaintiff had not, in its déclaration, shown 
that it was injured or had been damaged by any of the acts of con- 
spiracy, combination or agreement stated in the déclaration, without 
referring to the point that the contract, combination or conspiracy 
set forth in the déclaration was not in violation of the anti-trust act, 
except to say "that such argument w^s only incidentally made but not 
insisted upon." Judgment was rendered by the court sustaining the 
deniuirer, and the writ of error thereto sued out by the plaintilï be- 
low brings the record into this court. The assignments of error may 
be taken as presenting the following questions: 

First. Whether, as is contended by défendant in error to be true, 
the plaintiff fails to allège in the déclaration anything forbidden oi 
declared to be unlawful in the so-called anti-trust act, by reason of 
which any alleged injury or damage has resulted to itself. 

Second. Whether, as is contended by défendant in error to be true, 
the déclaration fails to allège or show any légal injury to the plain- 
tiff, and therefore does not state a cause of action either at common 
law or under the statute. 

Third. Whether, as is contended by défendant in error to be true, 
the déclaration fails to state facts showing that the plaintiff sustained 
any damage whatever by reason of any act of the défendant. 

The first of thèse questions confronts us at the threshold of our in- 
quiry. If the conduct and acts of the défendant, as alleged in the 
déclaration, do not constitute and show on their face a contract, com- 
bination or conspiracy, as denounced in the first section of the act of 
Congress above referred to, then the essential foundation of die ac- 
tion, authorized by the seventh section of said act, is wanting. Turn- 
ing then to plaintiff's déclaration, as set out in the record, do we find 
a sufficient statement of such a contract or combination? From a 
careful survey of this pleading, it seems very clear, that the com- 
bination or contract complained of, by its obvions scope, and by the 
exigency of its terms, concerned the purchase and sale of window 
glass between manufacturers in certain states and dealers in other 
and différent states, which is the very définition of trade and com- 
merce among the states. Addyston Pipe & Steel Co. v. U. S., 175 
U. S. 211, 20 Sup. Ct. 96, 44 h. Ed. 136 ; Montagne v. Lowry, 193 
U. S. 38, 47, 24 Sup. Ct. 307, 48 L. Ed. 608. 

Indeed this is not hère denied. Relating, therefore as it did, to 
commerce among the states, was the combination or contract described 
and set out in the déclaration, in restraint of that trade and commerce 
within the meaning of section 1 of the act? 

The scope of this question has been much narrowed by the later 
décisions of the Suprême Court. In the early cases in the fédéral 
courts, the purpose of the act was held to be applicable only to those 
contracts which were unlawful at common law, but which require the 
sanction of a fédéral statute, in order to be dealt with in a fédéral 
court. U. S. v. Freight Ass'n, 166 U. S. 290, 327, 17 Sup. Ct. 640, 
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41 L. Ed. 1007. It was held, therefore, that only such combinations 
or contracts as were in unreasonable restraint of trade, and therefore 
at common law illégal, were aimed at by the statute, whose true mean- 
ing was in consonance with the language of its title, viz., "An act to 
protect trade and commerce against unlawful restraints and monop- 
olies." In the case above referred to, however (U. S. v. Freight 
Ass'n), the Suprême Court, speaking by Mr. Justice Peckham, says: 
"The term" (in restraint of trade and commerce) "is not of such limit- 
ed signification." Having stated that the language used in the title 
refers to and includes, and was intended to include, those restraints 
and monopolies which are made unlawful in the body of the statute, 
the opinion proceeds: 

"Contracts in restraint of trade hâve been known and spoken of for Irandreds 
of years both in England and In tiiis country, and the term includes ail kinds 
of those contracts which in fact restrain or uiay restrain trade. Some of such 
contracts hâve been held void and unenforceable in the courts by reasou of 
their restraint being unreasonable, whlle others hâve been held valid hecause 
they were not of that nature. A contract may be in restraint of trade and 
still be valid at common law. Although valid, it is nevertheless a contract in 
restraint of trade, and would be go described either at common law or else- 
where. By the simple use of the term 'contract in restraint of trade,' ail 
contracts of that nature, whether valid or otherwise, would be included, and 
not alone that kind of contract which was invalid and unenforceable as being 
in unreasonable restraint of trade. When, tlierefore, the body of an act pro- 
nounces as illégal every contract or comblnation in restraint of trade or com- 
merce among the several states, etc., the plain and ordinary meaning of such 
language is not limited to that kind of contract alone which is in unreason- 
able restraint of trade, but ail contracts are included in such language, and no 
exception or limitation can be added without placing in the act tliat which 
has been omitted by Congress." 

Every contract or combination, therefore, whether reasonable or 
unreasonable, which directly restrains or which necessarily opérâtes 
in restraint of trade or commerce among the states, is denounced and 
made unlawful by the act. The Suprême Court has also decided that 
a contract or combination, whose olDJect or necessary resuit is to de- 
stroy compétition in whole or in part, in trade or commerce among 
the states, is in restraint thereof, and therefore within the inhibition 
of the act. Northern Securities Co. v. U. S., 193 U. S. 197, 24 Sup. 
Ct. 436, 48 L. Ed. 679. In this case, the Suprême Court, by Mr. Jus- 
tice Harlan, says: 

"In ail the prior cases in this court, the anti-trust act has been construed as 
forbiddlng any combination which, by its necessary opération, destroys or re- 
stricts free com]ietition among those engaged in Interstate commerce ; in other 
words, that to destroy or restrict free com])etition in Interstate commerce, was 
to restrain such commerce." 

And it was held that such was the proper construction of the act, 
and that so interpreted it was within the constitutional power of 
Congress to enact under the commerce clause of the Constitution. 
The opinion then continues : 

"Whether a free opération of the noi-mal laws of compétition is a wiso and 
wholesome rule for trade and commerce, is an économie question, which this 
court need not consider or détermine. * * * Be ail this as it may, Congress 
has, in effcct, l'eeognized the rule of free compétition, by declaring illégal every 
combination or couspiracy in restraint of Interstate and international com- 
merce." , 
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It is true that, in this case, the court were dealing with what was 
held to be a combination between two railway companies, the neces- 
sary opération of which would tend to destroy compétition between 
them, as to the rates at which commodities would he carried from 
State to State. But, if the interprétation given by the Suprême Court 
to the act is apphcable to those who control the mère instrumentahties 
of interstate commerce, such as common carriers are held to be, a 
fortiori it is applicable to those who initiate, carry on and control that 
commerce itself. U. S. v. Joint Traffic Ass'n, 171 U. S. 505, 19 Sup. 
Ct. 25, 43 L. Ed. 259 ; Addyston Pipe & Steel Co. v. U. S., 175 U. S. 
211, 20 Sup. Ct. 96, M L. Ed. 136; Swift & Co. v. U. S., 196 U. S. 
375, 25 Sup. Ct. 276, 49 E- Ed. 518. 

The déclaration is long and somewhat redundant in phraseology and 
statement. Much of it is taken up with matter of inducement, as that 
the plaintiff was a wholesale dealer and jobber in window glass, doing 
business at Boston, a large part of which consisted of trade in window 
glass among the several states ; that the défendant is and was a cor- 
poration engaged in purchasing window glass or obtaining contracts 
for the purchase of window glass for manufacturers in certain speci- 
fied States, for certain jobbers and wholesale dealers doing business in 
other States and specified in a Hst set forth ; that thèse wholesale 
dealers owned a large majority of the stock in and controlled the de- 
fendant corporation ; that the American Windpw Glass Company, up 
to the time of the combination complained of, owned and operated 
factories in certain specified states, and sold and delivered its product 
to wholesale dealers in each of the states, and was thereby engaged in 
interstate commerce; that the plaintiff had had large dealings with 
the said American Window Glass Company and imported its product 
into Massachusetts and sold it in the New England states, where win- 
dow glass is not manufactured ; that the wholesale dealers specified 
constituted more than 75 per cent, of the jobbers and wholesale deal- 
ers in window glass in the United States, and had more than 75 per 
cent, of the wholesale business ; and that, prior to the acts complained 
of, the wholesale dealers specified were uncombined, and were buying 
window glass in compétition with each other and with other whole- 
sale dealers, and sehing such glass in open compétition to retail deal- 
ers in the several states, including the New England States and New 
York. 

The déclaration then proceeds to allège: 

"That on the fourteenth day of February in the year nineteen hundred 
and thereafter continuously untll the fourth day of August, in the year nine- 
teen hundred and three, in order unreasonably to restrain trade and commerce 
in window glass among the several states, and with inteut to absorb and 
monopollze the inter-state trade and commerce in window glass, and to stifle and 
put an end to compétition lu such trade ; and in order to control and restrict 
the oiitput, and to control and regulate the priées of window glass manufactur- 
ed and sold in and among the several states, and to increase and arbitrarily 
tîx the priées at which window glass should be sold in trade and commerce 
i'.mong the several states, independent of the natural market price of such 
glass; and to enable the said wholesale dealers hereinabove named to obtain 
excessive and unreasonable priées In trade and commerce in window glass 
among the several states, and to enable thèse dealers to obtain substantially 
ail the window glass of the best quality manufactured in the United States 
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and prevent ail other wholesale dealers and jobbers from obtaining such glass 
except at unreasonable priées much. higlier than tlie priées paid by the said 
wliolesale dealers liereluabove named, tlie défendant corporation tombined and 
conspired with tlie American Window Glass Company and witli tbe whoiesale 
dealers berèinabove named, unreasonably to restrain, and in pursuanee of tbis 
eombination and conspiracy, did unreasonably restrain, « * * by restriet- 
ing the sale of ail of the glass manufaetured" by the American Window Glass 
Company to the whoiesale dealers named as aforesaid, exeept at unreasonable 
priées, from two and one-half per cent, to flve per cent, higher than the priées 
eharged to thèse whoiesale dealers named as aforesaid, by arbitrarily flxing 
unreasonable and excessive priées to be eharged by thèse whoiesale dealers 
named as aforesaid, to retail dealers in window glass throughout the United 
States, by restricting and limiting the quantity of window glass to be purehas- 
ed by each of the said whoiesale dealers hereinabove named to quantities 
to be arbitrarily deterniined by the défendant and the American Window Glass 
Company; by the refusai of the Wholesale dealers named as aforesaid to pur- 
<'hase any window glass from any other manufacturer than the American 
Window Glass Company exeept at priées at least flve per cent, below the priées 
eharged by it, which lower priées vrere less than the cost of manufacturing 
sueh glass; by establishing niles and régulations forbidding tlie said whoiesale 
dealers hereinabove named from selling F'ndnw glass to other whoiesale deal- 
ers at priées lower than the priées flxed under penalty of peeuniary fines to 
which each of the said whoiesale dealers hereinabove named agreed with each 
otlier and with the défendant corporation to becoine llable; by mutually agree- 
ing to refuse to purehase any window glass at any priée from any manufacturer 
who should not close his factories and restriet the output of window glass 
produeed by him at such times and in such manner as such restrictions of out- 
put should be arbitrarily Imposed by the American Window Glass Company; 
and bv restricting and fixlng the territory within which each of the said whoie- 
sale dealers hereinabove named should sell Mdndow glass to retail dealers, so 
that none of them shoul(| sell to any retail dealer in any other territory 
exeept under arbitrary restrictions imposed by the défendant corporation." 

We think, in the language quoted, there is sufficiently averred the 
existence of a contract or eombination, to which the défendant was 
a party, which, by its necessary opération, was in restraint of inter- 
state trade and commerce in window glass. It was obviously designed 
to destroy or minimize compétition between certain wholesalers and 
jobbers in window glass, alleged to be 75 per cent, of the whole num- 
ber so engaged in the United States, and, in the language of the Su- 
prême Court, "to destroy or restrict free compétition in interstate 
commerce is to restrain such commerce." It is argued with much 
force and ingenuity by the défendant in error, that the eombination 
set out in the déclaration, was only an agreement by which a certain 
number of wholesalers were to trade exclusively with a certain manti- 
facturer, with the reciprocal understanding that the manufacturer 
was to sell to no one else, except at a priée higher than that paid by 
the parties to the contract; that this was, in efïect, nothing more than 
an agreement to sell to one person or to several at a price advan- 
tageously lower than the gênerai price, on condition that such person 
or persons would buy exclusively from the manufacturer so agreeing. 
In other words, the American Window Glass Company had the right 
to sélect its customers and charge one price to one and another price 
to another. It had the right to offer certain inducements to certain 
customers in exchange for their exclusive trade. And it had the right 
to do ail or any of thèse things. But it is always to be borne in mind, 
in considering arguments of this kind, that the act of Congress has 



WHEELEE-STENZEL CO. V. NATIONAL WINDOW GLASS J. ASS'n. 871 

made, and was intended to make, illégal, many sorts of contracts and 
agreements that prior thereto were not only légal, but were regarded 
as meritorious and bénéficiai, and bas materially restricted the area 
within which freedom of contract may be exercised. 

There is something more, however, set forth in the déclaration 
affecting the character and opération of this contract. Priées to retail 
dealers were to be arbitrarily fixed by those wholesale dealers, to which 
priées they were ail required to conform. The quantity of glass to be 
purchased by each of said wholesale dealers was to be arbitrarily de- 
termined by the American Window Glass Company, and they were to 
be prohibited from purchasing from any manufacturer who should 
not close bis factories and restrict the output of glass when and as re- 
quired so to do by the American Window Glass Company. Thèse 
stipulations clearly tended toward the création of a monopoly, and if 
adhered to and carried out, manifestly restricted the scope of compéti- 
tion in the commodity referred to. It may be quite true, that such an 
agreement would bave been valid at common law, or if invalid as to 
the parties, would not hâve been illégal, but the act of Congress bas 
affected it with illegality, so far as the trade or commerce restrained 
by it is Interstate in its character. We conclude, therefore, that the 
contract or combination set out in the déclaration is one in violation 
of the first section of the anti-trust act, and that an action properly 
accrues under the seventh section to any one who bas been injured in 
his business or property by reason thereof. 

We corne now to the second question raised by the assignments. It 
is stfenuously insisted by the learned counsel for the défendant, that 
unless the injury to plaintiff's business or property, alleged in the 
déclaration and for which he brings suit, is a légal injury, plaintiiï 
does not state a cause of action under the statu te. At great length, 
both in oral argument and in defendant's brief, it bas been urged that 
the word "injured," in the seventh section of the statute, is used in a 
technical sensé, and imports an injury as recognized at common law, 
that is, as a harm inflicted by commission of a wrong or tort; that 
injury and damage are différent légal concepts, and the one should 
not be confounded with the other. Abstractly, this is ail true, and 
the phrase, "damnum absque injuria," so often recurring in légal 
discussion, serves to emphasize the distinction on which defendant's 
counsel insists. In support of the proposition, that no légal injury 
resulting to the plaintiff, by reason of defendant's violation of the 
anti-trust law, bas been or can be alleged by plaintiff, it is contended 
that at common law, agreements in restraint of trade, however clearly 
established, unless unreasonable in themselves, were not illégal, and 
if no unlawful means were practiced to carry them into exécution, 
no action accrued to one who claims to bave been harmed thereby. 
This is the doctrine of Mogul Steamship Co. v. McGregor (as finally 
decided in the House of Lords, in December, 1891) h. R. App. Cas. 
(1892) p. 25. It will be remembered that that celebrated case grew 
out of the formation, by a number of ship owners, of an association, 
to secure, at profitable rates exclusively for themselves, the carrying 
trade from Chinese ports to Europe. This -was to be accomplished, 
in part, by a rebate of five per cent, on freights to ail shippers who 
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shipped exclusively with members of the association, ît beîng an- 
nounced that any one, even though usually a shipper in ships of the 
association, who employed the ship of any outside owner, should not 
be entitled to the rebate during a certain period. It was also agreed 
that the association should send ships to any port where the ships of 
outside owners were seeking cargoes, and by lowering rates to an in- 
definite extent, even though cargoes had to be carried at a loss, drive 
out of business the competing vessels. One of such competlng owners 
brought his action against the members of the association, on the 
ground that their agreement, being in restraint of trade, was an un- 
lawful one, and that therefore a private injury suffered by plaintiff, 
by reason thereof, was actionable. The facts involved were not un- 
like those in the présent case. The Lord Chancellor and the judges 
were unanimous in the judgment delivered by them to the House of 
Lords. They ail concurred in the opinion tfiat, though the contract 
was in restraint of trade, and might be illégal in the sensé that it was 
not enforceable at law — was invalid inter sese — it was not unlawful 
or illégal in the stricter sensé of those words, and that no action ac- 
crued to one who sufïered loss thereby, unless the means used to en- 
force the agreement was itself unlawful ; such as f raud, misrepresenta- 
tion, physical compulsion, or the persuading of another to break a 
binding contract. The following language used by Lord Chancellor 
Halsbury, in delivering his opinion in the House of Lords, will ex- 
hibit in part the reasoning upon which plaintifï was held to hâve suf- 
fered no injury or actionable loss or harm: 

"A totally separate head of unlawfulness bas, however, been Introduced by 
tlie suggestion that the thln^ is unlawful because in restraint of trade. There 
are two sensés in which the word 'unlawful' is not uncomnionly, though I 
think somewbat inaccurateiy used. There are some eontracts to which the 
law will not give effect; and therefore, although the parties may enter Into 
what, but for the élément which the law condemiis, would be perfect eontracts, 
the law would not allow them to operate as eontracts, notwithstanding that, 
In point of form, the parties bave agreed. Some such eontracts may be void 
on the ground of Immorality; some on the ground that they are contrary to 
public policy ; as, for example. In restraint of trade ; and eontracts so tainted 
the law will not lend Its aid to enforce. It treats them as if they had not 
been made at ail. But the more accurate use of the word 'unlawful,' which 
would bring the contract within the qualification which I hâve quoted from the 
judgment of the Exehequer Chamber, uamely, as contrary to law, is not ap- 
plicable to such eontracts." 

He adds: 

"It bas never been held that a contract In restraint of trade Is contrary to 
law In the sensé that I bave Indicated." 

Lord Bramwell states his position thus : 

"I think, upon the authority of Hilton v. Eckersley, 6 E. & B., 47, and other 
cases, we should hold that the agreement was illégal, that is, not enforceable 
by law. But that is not enough for the plaintift's. To maintaln their action 
on thls ground, they must make out that it was an offence, a crime, a misde- 
meanor. I am clearly of opinion It was not. Save the opinion ot Crompton. 
J. (entitled to the greatest respect, but not assented to by Lord Campbell or 
the Exehequer Chamber), there is no authority for it In the English law." 

It was held, therefore, that the plaintiff had suffered no légal injury, 
and that no action would lie. The much argued and interesting case 
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of Allen V. Klood, L. R. A. C. (1898) 1, though differing in its facts 
from the case at bar, illustrâtes to some extent the. gênerai doctrine, 
that, however harmful to others individual or combined action may 
be, if it is net unlawful, the damage or harm so inflicted does net 
constitute légal in jury at comnion law. 

But it does not foflow, as is argued by défendant that it docs, that. 
because at common law contracts and combinations in restraint of 
trade vvere only illégal in the sensé of being unenforceable, as being 
contrary to public policy, and that private wrongs cannot be predicated 
thereon, proper législative authority lias not, by making such contracts 
and combinations absolutely unlawful, created a right of private ac- 
tion in one who has suffered in business or property thercby, even 
though such damage or loss would not hâve bcen actionable at common 
law. There is the implication in ail the judgments delivered in 
Mogul Steamship Co. v. McGregor, supra, that it is because agrée- 
ments in restraint of trade are not per se unlawful, that, apart from un- 
lawful means in carrying them out, no private rights of action can be 
predicated thereon, but that if such combinations were illégal, in the 
strict sensé of that word, and constituted a public wrong, whether by 
common law or by statute, one who incurred substantial loss thereb) 
suffered a légal injury for which a private action would lie. Of 
course the resuit must be the same, whether the public offense or 
misdemeanor exists by virtue of common law or statute. In either 
case, it exists by law. The défendant argues that, although the first 
six sections of the statute provide that such contracts or combinations 
shall not only be illégal and void, as they were at common law, but 
also constitute crimes against the United States, yet there is absolutely 
nothing in them referring in any way to private rights or private 
remédies, and that section seven, while it gives a private right of ac- 
tion, does so only where violation of the preceding sections results in 
a légal injury at common law to the plaintiff, and that nothing in this 
section can possibly be construed into making such contracts and com- 
binations themselves wrongs or torts against thé person who suffers 
harm thereby; that it is only where there has been such an injury, 
some tort or breach of contract resulting from the public offense, that 
the party injured may recover the three fold damages authorized in 
section seven. But so far as the right of action is concerned, that 
must be based upon an individual légal injury just as at common law. 
There is an obvions fallacy in this reasoning. Private actionable 
injury could not be predicated on such combinations in restraint of 
trade, as were considered in Mogul Steamship Company v. McGregor, 
for the reason, as we hâve seen, that such agreements were not crim- 
inal or unlawful by the common law ; but such combinations, so far 
as they affect interstate commerce, are both unlawful and criminal by 
the statute law of the United States. It would seem, therefore, that 
the conclusion is obvious and unavoidable, that the private right of 
action in the latter case must be commensurate with the extent of 
the illegality thus by law established. In a common-law jurisdiction, 
express statutory provision of a right of action for damage resulting 
from a violation of law, would not hâve bcen necessary. Whether be- 
cause of the want of common-law jurisdiction in fédéral courts, or 
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whatever may hâve been the reason for so doing, Congress has seen 
fit expressly to create a private right of action for one injured by rea- 
son of the violation of the act. The principle that every man has a 
right to insist that no provision of any law shall be violated, so as to 
work pecuHar harm tç him (with, perhaps, the quahfication that the 
harm resulting from the breach of a statutory duty must be of the 
kind which the statute was intended to prevent), is well stated by 
Bishop on "Non-Contract Law," § 132 : 

"Wlienever the law, a statute, a municipal by-law, or any otlier law, Im- 
poses on one a duty, if of a sort atfecting the public wilhiu the i)rinei])!es of 
the criminal law, a breach of it is indictable, and a civil action will lie in 
favor of any persou who has suftered especially therefrom." 

It is manifestly the correct understanding of the seventh section 
of the act, that where a man is harmed in his business or propert^ bv 
a violation of the act, he has suffered a légal injury and is entitled 
to his action therefor. Ail this seems to hâve been recognized in the 
very récent opinion of the Suprême Court of the United States, in 
Chattanooga Foundry and Pipe Works et al. v. Citv of Atlanta, 

27 Sup. Ct. 65, 203 U. S. 390, 51 h- Ed. . In speaking of the 

plaintiff below, which had brou?ht its action under section seven 
of the act (the facts being very like those of the présent case) Mr. 
Justice Holmes, who delivered the opinion of the court, says : 

"It" (meaning the plaintift") "was injured in its property, at least, if not in 
its business of furnishing water, by being led to pay more than the worth of 
the pipe. A person whose property is diminlshed by a payment of money 
wrongfully induccd, is injured in his property." 

Little need be said as to the third point made by the défendant, viz., 
that no facts were alleged, showing that the plaintifïs sustâined any 
damage whatsoever, by reason of any act of the défendant. Ex- 
amination of the déclaration in this regard does not sustain the de- 
fendant's contention. The gravamen of defendant's criticism is, that 
suflficient facts are not alleged to show that plaintifïs could not hâve 
purchased ail the glass it required from the American Window Glass 
Company. But plaintifï has alleged the contrary in its déclaration, 
and is not required to plead the évidence in support thereof. The same 
may be said as to the criticism, that there is nothing to show that it 
could not hâve procured ail the glass it required, and hâve sold such 
glass to its customers at the same priée as before, nor is it necessary, 
as urged by défendant, that plaintiff should allège that défendant, or 
the dealers represented by défendant, attempted to deprive it of its 
business, by offering lower priées to its customers. It is enough, that 
plaintifï charges that the resuit of the illégal combination was to de- 
prive it of customers and prevent its making a profit upon its legiti- 
mate business, as theretofore existing. If, as we hâve found, a 
contract or combination in restraint of trade and commerce aniong 
the States has been sufHciently charged, we think the plaintifï has 
met the requirements of the law in the déclaration, by the gênerai 
statement made of damage to itself by reason thereof. The déclara- 
tion might hâve been more spécifie, but if the illégal contract or com- 
bination has been stated with the requisite clearness, tlie statements of 
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the damage are not too gênerai to lay ground for the évidence, if 
any there be, of the particulars of whicli it consisted. It is hard to 
see how the plaintiff should be required to be more spécifie in its al- 
légation, that the effect of the illégal combination was to deprive the 
plaintiff of its entire business in tïie kind of window glass which its 
customers chiefly require, and to deprive it of ail its customers whose 
names are given in the déclaration, and of their trade, which, as already 
alleged, was Interstate in its character, or that by means of said com- 
binations, the plaintiff's business was destroyed and it rendered in- 
solvent. As matter of pleading, thèse allégations are sufficiently clear 
and précise, and with the évidence to be ofifered in their support we 
are not now concerned. 

For the reasons stated, we think the judgment below must be re- 
versed. 

NOTE. 

The National Window Glass Jobbers' Association, a corporation duly or- 
ganized and existing under and by virtue of the laws of the state of New Jer- 
sey, a citizen of said state and résident of said district, the défendant in this 
suit was summoned in an action in tort to answer unto the plaintiff, the 
Wheeler Stenzel Company, wherein the plaintiff! demands tliree hundred thou- 
sand dollars, damages, and thereupon, the plaintiff, by Vreeland, King, Wilson 
and Lindabury, its attorneys, complains. 

For that whereas, heretofore, to wit, on the fourteenth day of February, 
in the year nlneteen hundred, at Boston, in the commonwealth of Massa- 
chusetts, to wit, at Jersey City, New Jersey, in said district, the plaintiff was 
a Wholesale dealer and jobber in window glass, having its place of business at 
Boston, in the commonwealth of Massachusetts. A large part of its business 
consisted of trade and commerce in window glass among the several states. 
It purchased such window glass from manufacturers located and doing business 
in the states of Indiana, Pennsylvania, New York and New Jersey, and obtaiu- 
ed delivery thereof to it at Boston, and sold and delivered this glass to its 
customers who were retail dealers doing business in the states of Maine, New 
Hampshire, Vermont, Rhode Island, Connecticut and New York and the com- 
monwealth of Massachusetts. A list of thèse customers and their respective 
places of business is as follows, to wit: 

(Hère follows list of 33 persons, firms and corporations in 7 states.) 

That the défendant is and bas been from the time of its organization, a 
corporation engaged in the business of purchasing, or obtainlng contracts for 
the purchase of. window glass from manufacturers in the states of Indiana, 
Pennsylvania, New York and New Jersey, for the benefit of certain Jobbers 
and Wholesale dealers in window glass, doing business in various states. A 
list of thèse dealers and their respective places of business, so far as known 
to the plaintiff, is as follows, to wit: 

(Hère follows list conslstiii<ï of riH persons, flrms and corporations, residing 
and doing business in 14 différent states.) 

A large majority of the shares of stock in the défendant corporation was 
owned by the Wholesale dealers named as aforesaid, who were thereby enableii 
to control, and did control, the défendant corporation. ïhe principal part of 
the defendant's business from the fourteenth day of February in the year nlne- 
teen hundred to the fourth day of August, in the year ninetccn hundred ;rrt 
three, was the making of contracts for the benefit of thèse wholcsale dealers by 
which the American Window Glass Company agreed to sell and deliver to 
thèse Wholesale dealers window glass in Inrge quantifies, to be received and 
paid for them respectively, and to be transported by rail from the several 
factories of the American Window Glass Compan.y to the places of business 
of thèse dealers. In accordance with such contracts between the défendant 
corporation and the American Window Glass '"'ompany. large quantifies of 
window glass, amounting to more than two million boxes were sold in each 
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year during tliis perlod by tlie American Wlndow Glass Company and trans- 
porte! by railto thèse dealers at thelr respective places of business. 

That on the sald fourteenth day of February in tbe year nineteen hundred, 
the American Window Glass Company -rlas aiui lias ovev siuce eontinued to be, 
a corporation organized under the laws of Pennsylvania, engagea in mauu- 
facturing window glass. Prior to that date it bas acqulred and has ever sinca 
owned and operated window glass factories and plants, located and donis; 
business in the states of Indiana, Pennsylvania, New York and New Jersey. 
and throughout the period during which the acts complained of oecurred, 
produced a large proportion, exceeding seventy per cent, of the window glasa 
manufactured in the United States, and sold and delivered the glass mami- 
faetured by it to Wholesale dealers in each of the states, and was engaged in 
trade and commerce in window glass among; the several states. 

That window glass is a staple article of trade and commerce among tha 
several states. The window glass used in the commonwealth of Massachusetts 
and the states of Maine, New Hampshire, Vermont, Ithode Island and Con- 
nectieut is not manufactured in those states, but is purchased in and traus- 
ported from other states, and a large part of it, exceeding seventy per cent., 
is purchased from the American Window Glass Company. 

That prier to the fourteenth day of February, in the year nineteen hun- 
dred, tbe plaintiff and its predecessors in business had for many years pur- 
chased large quantifies of window glass from the American Window Glass 
Company and its predecessors in its business, exceeding two hundred thousand 
boxes in each year and imported the glass so purchased into the commonwealth 
of Massachusetts, and sold it In that commonwealth and in tbe states of Maine, 
New Hampshire, Vermont, Rhode Island, Connecticut and New York, to its 
çustoiners, hereinabove named, and had an established business of Interstate 
ti-ade and CQn)merce in so purchasing window glass and selling it to its 
customers in other states, and realized large gains and profits thereby, to wit, 
the sum of one hundred thousand dollars in each year. 

That the wholesale dealers named as aforesald constituted more than seven- 
ty-flve per cent, of the jobbers and wholesale dealers in window glass in tho 
United States and did more than seventy-tive per cent, of the wholesale busi- 
ness in window glass in the United States. The American Window Glass 
Company manufactured and sold practically ail the window glass of the bet- 
ter grades manufactured in the United States and coutrolled the production 
and sale to wholesale dealers of glass of those grades. Prior to the acts of 
the défendant herein complained of , a very large proportion of the glass bought 
and sold by the plaintif!: was glass of those grades, and it requlred in its 
business large quantifies of glass of those grades for sale and delivery tc\ 
its customers, hereinabove named, and was unable to obtain any considérable 
quantity of glass of those grades except from the American Window Glass 
Company or its predecessors in its business ; and tlie plaintifC and its pred- 
ecessors in its business had purchased large quantifies of window glass ex- 
ceeding two hundred thousand boxes per year from the American Window 
Glass Company and its predecessors in its business, a large part, exceeding 
seventy-five per cent, of which was of the better grades manufactured in the 
United States only by the American Window Glass Company. 

That prior to the acts herein complained of, the sald wholesale dealers here- 
inabove named were uneombined and were purchasing window glass in com- 
pétition with each other and with the plaintiff and other wholesale dealers, and 
selling sueh glass in open compétition to retail dealers in the several states, 
including Massachusetts, Maine, New Hampshire, Vermont, RhOde Island, Con- 
necticut and New Yorlc and the American Window Glass Company and other 
manufacturers were selling window glass to the plaintifC and to the said 
wholesale dealers named as aforesaid and to ail other wholesale dealers, as 
competlng jobbers and by separate contracts, and tlie American Window Glass 
Company and al! other manufacturers of window glass were competing with 
each other for the trade of the plaintiff and the said wholesale dealers herein- 
above named and of ail other wholesale dealers. 

That on the fourteenth day of February in the year nineteen hundred and 
thereafter continuously until the fourth day of August, in the year nineteen 
hundred and three, in order unreasonably to restrain trade and commerce in 
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window glasg among tlie several states, and with inteiit to absorb and monop- 
olize the inter-state trade and commerce in window glass, and to stifle and put 
an end to compétition in such trade ; and in order to control aud restrict tlio 
ontput, and to control and regulate tlie priées o£ window glass manufactured 
aud sold in and among the several states, and to increase and arbitrarilj' 
fix the priées at which window glass should be sold in trade and commerce 
among the several states, independent of the natural market priée of such 
glass: and to enahle the said wholesale dealers hereiuabove named to obtaiu 
excessive and unreasonable priées in trade and commerce in window glass 
among the several states, and to enable thèse dealers to obtain substantially 
ail the window gl.iss of the best quality manufactured in the United States 
and prevent ail other wholesale dealers and jobbers from obtaining sueh glass 
except at unreasonable priées much higher than the priées paid by the said 
wholesale dealers hereinabove named, the défendant corporation combined 
and conspired with the American Window Glass Company and with the whole- 
sale dealers hereinabove named, unreasonably to restrain, and in pursuanco 
of tilts eombination and eonspiraey, did unreasonably restrain, from the fouv- 
teenth day of February, nineteen hundred, to the fourth day of February. 
nineteen hundred and three, trade and commerce in window glass among the 
several states, ineluding tlie states of Massachusetts, Maine, New Ilampshire, 
Vermont, Rhode Island, Connecticut and New York, by restricting the sale of 
ail of the glass manufactured by the American Window Glass Company to the 
wholesale dealers named as aforesaid, except at unreasonable priées, from 
two and one-half per cent, to five per cent, higher than the priées charged to 
thèse wholesale dealers named as aforesaid, by arbitrarily flxing unreasonable 
and excessive priées to be charged by thèse wholesale dealers named as afore- 
said, to retail dealers in window glass throughout the United States, by re- 
stricting and llmiting the quiintity of window glass to be purchased by each 
of the said wholesale dealers hereinabove named to quantifies to be arbitrarily 
determined by the défendant and the American AVindow Glass Company ; by 
the refusai of the wholesale dealers named as aforesaid to purchase any win- 
dow glass from any other manufacturer than the American Window Glass 
Company except at priées at least five per cent, below the priées charged by 
it, which lower priées were less than the cost of manufacturing such glass ; 
by establishing rules and régulations forbidding the said wholesale dealers 
hereinabove named from selling window glass to other wholesale dealers at 
priées lower than the priées flxed under penalty of pecuniar>' fines to which 
each of the said wholesale dealers hereinabove named agreed with each other 
and with the défendant corporation to beeome liable; by mutually agreeing to 
refuse to purchase any window glass at any priée from any manufacturer who 
should not close his f actories and restrict the output of window glass producod 
by him at such times and in such manuer as such restrictions of output should 
1)6 arbitrarily imposed by the American Window Glass Company ; and by re- 
stricting and flxing the territory within which each of the said wholesale deal- 
ers hereinabove named should sell window glass to retail dealers, so that none 
of them should sell to any retail dealer in any other territory except under ar- 
bitrary restrictions imposed by the défendant corporation. 

The eombination and eonspiraey thus entered into between the défendant, 
the American Window Glass Company, and the said wholesale dealers herein- 
above named was in restraint of trade and commerce in window glass among 
the several states, ineluding the states in which the American Window Glass 
Company manufactured glass as herein alleged, the states in which the whole- 
sale dealers named as aforesaid had their respective places of business, and 
the states of Massachusetts, Maine. New I-Iampshire, Vermont, Rhode Is- 
land, Connecticut and New York, and was and is forbidden and declared to 
be unlawful by an aet of Congress of ,Tuly second, eighteen hundred and niuety 
entitled "An aet to protect trade and commerce against unlawful restraints 
and monopolies." 

That on the fourteenth day of February In the year nineteen hundred and 
frequently thereafter until the fourth day of August in the year nineteen 
hundred and three, the plaintiff endeavored to purchase from the American 
Window Glass ('oniii)iiiy glass manufactured by it ; but the American WindO\v 
Glass Company ou that date refused, aud throughout said period contiuued to 
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refuse, in pursuance of the eonibination and coiispiracy entered into by it 
with the défendant corporation and the said wholesale dealers hereinabove 
named to sell any window.glass to tlie plaintifC except at unreasonable priées, 
largely in excess of the priées cliarged by it to the said wholesale dealers 
hereinabove named, and the plaintifC also frequently during the period nam- 
ed endeavored to purehase window glass from tbe défendant corporation ; but 
the défendant, pnrsuant to the combination and eouspiracy above referred 
to, refused, and during ail this period, continued to refuse to sell any win- 
dow glass to the plaintifC and the plaintifC was uuable during this period to 
purehase any window glass from any of the said wholesale dealers hereinabove 
named except at the same priées charged by them to retail dealers ; and, as a 
very large proportion of the glass dealt in by the plaintifC was of the quality 
and grades manufactured in the United States only by the American Window 
Glass Company, the plaintifC was imable to obtain glass of the quality and 
grades rcquired to supply its customers, and thereby, during the period above 
named, lost a .very large part of its trade and commerce in window glass 
nmong the several states, including the trade and custom of its customers 
Tiamed as aforesaid. 

ïhat the direct and Immédiate effect of this combination and conspiracy, 
during the eutire period specified, was unreasonably to restrain trade and com- 
merce in window glass among the several states, Including ail the states 
hereinbefore named, in the manner and by each of the means above stated: 
to restrict the output and curtail the production of window glass through- 
out the United States; to flx arbitrary and excessive priées charged to retail 
dealers, to stifle compétition among the said wholesale dealers hereinabove 
named for the trade of retail dealers in window glass, and between the 
Ajnerican Window Glass Company and other manufacturera of window glass 
for the trade of ail wholesale dealers in window glass; to inerease the priée 
of glaps to retail dealers and eonsumers ; and to give the American Window 
Glass Company the complète control and vlrtual monopoly of the manufacture 
and give the said wholesale dealers hereinabove named a vlrtual monopnly of 
the sale and distribution of window glass manufactured in the United States, 
and a practically complète control and monopoly of the entire trade and com- 
merce in window glass among the several states, including the states of Massa- 
chusetts, Maine, New Hampshire, Vermont, Rhode Island, Oonnecticut and 
New York. 

Thnt the direct and immédiate efCeet of this combination and cons|iiracy up- 
on the plaintiff during the entire period above named was unreasonably to re- 
strnin its trade and commerce among the several states by restraining its busi- 
ties of purcha'^lng window glass and selling window glass to its customers nam- 
ed as aforpsaid. in the states of Maine, New Hampshire, Vermont, Rhode Island, 
Conuecticnt and New York and the commonwealth of Massachusetts ; to pre- 
vpiit it from ijurchasing window glass of the kind chiefly required in its bns:i- 
ne'-s, except a t unreasonable priées, in excess of those charged to its eompeti- 
tors, the wholesale dealers named as aforesaid to prevent it from obtaining 
any window glass of the kind chiefly required by its customers heretofore 
named, as ail of the window glass of those grades produced in the Unite<l 
States was manufactured by the American Window Glass Company; to stifle 
MUd dr'troy compétition whioh before had been open and unrestric-ted, between 
it ni:d its competitors, the wholesale dealers as aforesaid and to give them 
tlie absolute control and monopoly of the trade and commerce among the sev- 
eral states in Window glass of the grades chiefly required in the business of 
the plaintifC to deprive the plaintiff of its entire business and trade in the 
United States above named and elsewhere, in the kind of window glass prin- 
cipally required by its customers; to prevent it from purchasing window glass 
of the quality and grades required to supply its customers, except at unrea- 
sionable and excessive priées, and to deprive it of ail its customers named as 
aforesaid, and of their trade and custom ; and by ail thèse means to destroy the 
business of the plaintiff and prevent it firom couducting its business at a 
profit and to reuder it insolvent 
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QUINTON et al. v. XEVILr.E et al. 

(Circuit Court of Appeals, Eighth Circuit. Marcli 4, 1907.) 

No. 2,222. 

1. Equity— Bill of Review— Heaeing and Détermination. 

Where it is tlie purpose of a bill of review to obtain a reversai of a de- 
cree for error of law apparent on the record, considération can be given to 
tlie record of tlie original cause only, the évidence at large cannot be ex- 
amlned or considered, and any fatts averred in the bill of review ineon- 
sistent with the pleadings and decree in the main case can hâve no elïett 
in deterniining the correctuess of such decree. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, §§ 1133, 
1134.] 

2. EXECUTORS AND Administbatoes— Administbatob WITir WiLL Anxexed— 

POWEBS. 

An administrator c. t. a. duly appointed under the laws of Nebraslia, 
which was the state of the testator's domicile, is charged by Comp. St. 
Neb. 1903, §§ 2983, 2987, with the exécution of the trusts eonferred upon 
the executor named in the will, and may malntain any suits necessary or 
Ineidental thereto which could hâve been maintained by the executor. 

[Ed. Note. — Kor cases in point, see Cent. Dig. vol. 22, Executors and Ad- 
niinistrators, § 403.] 

3. QiJiETiNO Title — TnxE or Tlaintiit — Foeeign Adiiinisteator— Kansas 

Statute. 

Under Gen. St. Kan. 1901, |§ 7961, 79GG, which provide that the record- 
ing of an authenticated eopy of a foreign wlll relating to real estate with- 
iu the state in the probate court of the couuty in wiiich the real estat(! 
is situated, opérâtes to pass tbe title thereto in like manner as is done by 
domestic wllls, and section 3009, which empowers a foreign executor or ad- 
ministrator to sue and be sued in that state, a foreign executor or adminis- 
trator c. t. a. directed by the will to sell lands in Kansas to pay dehts of 
the estate, who is in possession of the land, and bas so recorded a copy of 
tbe will, has such title and possession as entitles him to raaintaiu a suit 
to remove a cloud upon the title which W'OUld interfère with his exécu- 
tion of the trust, and to redeem from au équitable lien on the land created 
by the testator. 

[Ed. Note. — Necesslty of possession in suits to quiet title, see note to 
Jaclison V. Simmons, 39 C. C. A. 522.] 

4. SaME— CONTEACT BT TeSTATOR CKEATING EQUITABLE LiEN— CoNSTBUCTION. 

An owner of lands who employed attorneys in certain litigation in re- 
spect thereto entered into a written contract with theni hy which it was 
agreed that, when the lands were sold, they should receive in piiyment 
for their services one-third of their net proceeds above $00,000 and whieli 
also provided that the lands should not be sold without the consent of ail 
the parties. HeUl, that such agreement conteniplated a sale of the lands 
for the purpose of flxing the amouut of the attorneys' compensation and 
of paying the same, and that the clause rcquiring the consent of ail par- 
ties to such sale, fairly and reasonably eonstrued, must in subordination 
to such purpose be limited to a reasonable period of tinie ; that after the 
lapse of 10 years, during which the attorneys had recorded the coiitrnet, 
tbe owner had died, and neither he nor his executor had been able to 
agrée vfith the attorneys as to the price at which the land miglit be sold. 
his administrator c. t. a., directed by his will to sell tbe lands, was en- 
titled to maintain a suit in equity to remove the cloud cast ujion the tiHe 
by the reeording of the contract, and to bave a sale made subject to tVie 
payment from the proceeds of the compensation to the attorneys stipulat- 
ed for therein ; and that a decree in such suit providiiig for the receiving 
of bids for the lands during a period of four months at not less than an 
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upset prîce fixed therein before it should be offered at public sale fully 
protected tlie rights of ail parties under the contract. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

In March, ]S92, the appellee Neville, as administrator with the will an- 
uexed of the estate of Morrell C. Keith, deceased, and Morrell Keith Neville, 
the only helr at law, exhibited tbeir blll to the Circuit Court of the District 
of Kansas against Eugène S. Quïnton and Abram Bergen, and others setting 
eut the ownersbip by the testa ter In his lifetime of land situated in Shawnee 
county, Kan., the complainant's relation to him as above staled, and the follow- 
Ing facts : That the will had been duly probated in the county court of Lin- 
coln county, Neb., where the testator resided at the time of his death ; that 
Neville had "lately iîled in the probate court of Shawnee county an authen- 
ticated copy of his appointment as administrator with the will annexed and 
caused the same to be recorded therein" ; that debts amountlng to $55,000 
duly allowed against the estate remained unpaid ; that the will enipowered the 
exécuter as trustée and his successor, Neville, as administrator c. t. a., to sell 
the real estate of the testator for the purpose of settling the estate, and ex- 
pressed a désire that such property as was located outside the state of 
Nebraska should be flrst sold for that purpose; that It was advisable in tlie 
opinion of the complainants and for the best interests of the estate that the 
land situated in Shawnee county should be sold to liquidate the remaining 
unpaid debts of the estate ; that it was impossible to mafee such sale by reason 
of wrongful acts, claims, and pretenslons of the défendants Quinton and Ber- 
gen, who, it was alleged, had performed certain légal services in.litigation over 
the Kansas lands for the testator in his lifetime and had on March 14, 1893, 
entered into a written contract with him whereby It was agreed that, wlien 
the lands should be sold or disposed of, Quinton and Bergen should bave for 
their professional services one-third of the net proceeds after deducting $60,- 
000 theref rom ; that the contract contained the following clause : "No sale 
or disposition to be made without the consent of ail parties to this agreement" 
— that défendants had claimed and publlcly given out that no valid sale could 
be made of the land without their consent and for the purpose of preventing 
the administrator c. t a. from selling and disposlng of it the bill alleged as 
follows : That they, Quinton and Bergen, "had refused and still refuse although 
often requested by your orators to consent to any sale or disposition of the land 
by him [the administrator c. t. a.] and in further ald of such purpose the 
défendants or some one of them hâve lately cau«ed to be placed on record in 
the office of the registry of deeds of Shawnee county, aforesaid, a copy of the 
said agreement purporting to be so acknowledged as to entitle it to record" ; 
that the administrator c. t. a. was In the possession of the land holding the 
légal title to it for the purposes of the trusts created by the will ; that his 
co-complainant, Morrell Keitli Neville as heir at law, was the bénéficiai own- 
er of the land excepting in so far as the same was vested in the administrator 
e. t. a. for the purposes of the trusts. 

The bill alleged that the only interest which défendants Quinton and Bergen 
or any of the défendants claimlng under them had In the land by virtue of 
their agreement with Keith in his lifetime was a claim or lien In the nature 
of an équitable mortgage to secure a debt due them from Keith, with the right 
to bave the land sold for the purpose of flxing their compensation according to 
the terms of the agreement and for the purpose of making the lien available. 

The prayers of the blU, among other things, were that the part of the agree- 
ment of 1893, which provided that the lands should not be sold or disposed of 
without the consent of Quinton and Bergen be declared Inoperative as répug- 
nant to the main purpose of the agreement and in restraint of aliénation, that 
the land be sold in order to fix the claim or interest of Quinton and Bergen to 
it, and that complainants be allowed to redeem from the lien by paying to 
Quinton and Bergen the amount of their interest in it when so ascertained. 
There was also a prayer for gênerai relief. 

After an unsuccessful demurrer the défendants Mary K. Quinton and E. W. 
Poindexter, assigns of ail the rights of Quinton and Bergen, answered, admit- 
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ting by fnilure to doiiy the allesatious of ihc ;)i]I, complainimts' riglit, title, and 
interest iii tlie lantl in question uader tlii' testator's will as stated in tlie bill ; 
averring some misconduct on tlie part of the administrator c. t. a. whicli it is 
conceived lias little pertinency to tlie nierits ot the controversy, aud is tliere- 
t'ore not detailed liei-e; averring tliat complainant, tlie administrator c t. a.. 
Jiad ani]de money ou hand to pay tlio délits of tbe estate without selliug the 
Kaiisas land : that no offer to sel! liad ever been made to défendants, and that 
Quinton and Bergen or their assigns had iiever refiised to join in a sale or dis- 
jiosition of tlie laïui ; that the provision of the contract of 1803 to the effcirt 
that the land shoulo not lie sold except by tlipir consent was insertcd soîely foi' 
the benelit of Quinton aud Bergen "as jiroleetion for tliem in tlieir eontiiigent 
fee * * * as protection to the said E. S. Quinton and Abrani Ilorgea lor a 
reasonable fee * * * se that they niight bave some way and iiower of 
protecting tbemselves against tbe sale of tbe property that would eut tbeiu 
off from any conipensatian for their services." 

The gênerai replieation in equity was filed, and after the testiinony was 
taken and tbe proofs closed complainants flled a motion to supjiress certaii! 
dépositions taken by défendants to show the actual value of the légal services 
referred to in the contract of 1803. The case was atter^vardw iirgued liy couii- 
sel and submitted for a linal decree, wbich was signed and liauded down No- 
vember 19, 1903. Simultaneously therewith tho circuit court sustained tbo 
motion to suppress some of défendants' dépositions. 

The court specifleally found lu and by the final decree that the title and 
bénéficiai interest iu the land was vested in complainants as stated in their 
bill, subject only to an équitable lien in favor of Quinton and Bergen or their 
assigns for compensation for their légal services ; that tbo parties to the agree- 
ment of 1893 had been unable to agrée upon a priée at wliieh tbe land c-ould be 
sold or disposed of ; that under the pleadings and facts establisbed by the 
évidence the court had the power and ought to terminate the relations between 
tbe parties growing eut of the agreenient of 1893, and to adjudge and decree 
to them their separate and resiiective rigbts in the iiremises as nearly as prae- 
tieable ; that neither the testator lu bis lifetime nor tbe complainants as suc- 
cessors in interest to bim had acted in bad faith or otherwise violated or re- 
fused to conform to the terms or intent of the agreement in faiiing or declin- 
iug to sell or consent to a sale of the lands upon terms or conditions proposed 
or suggested by any other party in interest. Tbe court then declared tlie rights 
of the parties, giving défendants an équitable lien upon tbe land for one-third 
of tbe net proeeeds of its sale in excess of $00,000 aceording to the tenus of 
the agreement, and appointed a master to Invitt; and reçoive offers for tbo 
land for a period of over four months from any of the parties in interest or 
any other persons whom they might induce to make ofl'ers therelor and to re- 
port the same without delay to each of tbe parties interested for bis or their 
acceptance or re,1ection, flxing an upset prlce, however, of .¥01,00() for the land. 
The court further ordered that, if any otïer uot less tlian ,S01,OiJ0 should be 
consented to by the parties, a sale should be made at tliat priée, and the admin- 
istrator e. t. a. should in the exécution of bis powers uiider tbe will of tbe tes- 
tator couvey the land to the purcbascr. The decree further provided that, 
if no oflfer should be received or consented to ou or before the time limited 
therefor, tben tbe land should be advertised and sold for not less, howeveî'. 
tban $61,000, and the proeeeds of tbe sale should be brougbt into court for di.'!- 
position and distribution, to the parties aceording to their rights détenu iued by 
the decree. 

Subsequently, on Jlay 18, 1904, the défendants Mary I^:. Quinton and E. W. 
Poindexter filed in tbe court whicli rendered tbe decree a bill of review to 
secure its reversai. That bill set out the original bill, demurrer, answer, 
replieation, and final decree in extenso, and prayed that the latter be set aside 
because erroneous on the face of the record. Certain pleas and demurrers 
were flled which on heariug were sustained by tbe circuit court and tbe bill 
of review was dismissed. ïhis appeal by the défendants in the original action 
challenges tbe correctness of tbe ruling resulting lu the dismissal of the bill 
of review. 

152 F.— û6 
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E. S. Quinton (G. C. Clemens and A. B. Quinton, on tlie brief), 
for appellants. 

E. Wakeley (James A. Troutman and Robert Stone, on the brief), 
for appellees. 

Before SANBORN and ADAMS, Circuit Judges. 

ADAM S, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The function of a bill of review is to obtain a reversai of a decree 
by the court which rendered it eitlier for error of law apparent on 
the record or to secure a reliearing of the facts, on a showing of 
newly discovered évidence. 2 Daniell's Ch. PI. & Pr. (5th Ed.) p. 
1576. When the bill is for the purpose first mentioned, considération 
can be given to the record of the original cause only. The évidence 
at large cannot be examined or considered, and any facts averred in 
the bill of review inconsistent with the pleadings and decree in the main 
case can hâve no effect in determining its correctness. Whiting v. 
United States Bank, 13 Pet. 5, 10 L. Ed. 33; Buffington v. Harvey, 
95 U. S. 99, 24 L. Ed. 381 ; Shelton v. Van Kleeck, 106 U. S. 532, 1 
Sup. et. 491, 27 L. Ed. 269 ; Enochs v. Harrelson, 57 Miss. 465. 

In view of the foregoing rule we must indulge the conclusive pre- 
sumption that the proof, which is not before us in this proceeding, 
sustained the issue tendered by the bill, did not sustain any affirma- 
tive défense pleaded in the an.swer and justified the decree as ren- 
dered if it was warranted by and not inconsistent with the pleadings. 
For the purposes of this case, therefore, the title and bénéficiai owner- 
ship of the land in question were in the complainants. 

Inasmuch as we are chiefly concerned with the considération of 
the original case wherein the appellants or complainants in the bill 
of review were the défendants and the appellees or défendants in the 
bill of review were the complainants, we shall, to avoid confusion, 
usually refer to them in this opinion as they were known and desig- 
nated originally and notwithstanding the fact that Quinton and Bergen 
the défendants in the original case hâve assigned their rights and in- 
terest under the contract of 1893 to the appellants herein, we shall for 
convenience frequently refer to Quinton and Bergen the original de- 
fendants as the owners of the right. 

It is first contended by défendants that complainants in the original 
bill could not maintain the action, that a union of possession and 
title were necessary, and that .such a union is not found in either 
of the complainants. Without conceding that in this action to quiet 
title and redeem from an équitable lien both possession and title in the 
complainants were indispensable, it is sufficient to say that the record 
discloses a union of both of them in complainant Neville. He was 
administrator c. t. a. by lawful appointment in Nebraska, the domicile 
of the testator. As such he was charged with the exécution of the 
trusts conferred upon the exécuter named in the wiU. Sections 2983 
and 2987, Comp. St. 1903 Neb. By the statutes of Kansas (section 
3009, Gen. St. 1901) he was empowered as such foreign executor or 
administrator to sue and be sued in the latter state. By the provisions 
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of sections 7961 and 7966 (Gen. St. Kan. 1901) the recording of an 
authenticated copy of a foreign will relating to real estate in the pro- 
bate court of any county where tlie real estate is situated opérâtes to 
pass title to the real estate in like manner as is done by wills made 
conformably to the laws of the state. 

Inasmuch as it is averred in the original bill that complainant Neville 
had filed an authenticated copy of his appointment as administrator 
with the will annexed, in the probate court of Shawnee county, and 
had caused the same to be recorded therein, or if the averment is am- 
biguous as to whether the will itself as distingtiished from the ap- 
pointment was filed and recorded, inasmuch as the will might hâve 
been so recorded, the fînding by the circuit court that the légal and 
équitable title were vested in the complainants as stated in the bill 
conclusively established the fact for the purpose of this case that such 
will was so recorded or that some other equally effective step was taken 
to confer légal title upon Neville, who only according to the pleadings 
could hold the légal title under the will of the testator. He was also 
in possession as admitted by the pleadings. From the foregoing we 
think it clearly appears that Neville as administrator c. t. a. not only 
had a légal right to sue in Kansas, but that, as owner of the légal title 
and in possession of the land in controversy, he also had a cause of 
action suable in Kansas to protect such title and possession. 

If the heir at law was not a necessary party his joinder was not 
prejudicial. No objection to the joinder was made below either by 
demurrer or answer and it was thereby waived. It appears that the 
holder and owner of the particular estate, who was a testamentary 
trustée in possession of the premises, and the remainderman, both 
united in a bill to remove a cloud from their title (which was asserted 
to be an obstacle in the way of the exécution of the trust imposed upon 
the former) and to redeem from an équitable lien or charge against the 
land, which had been created by the testator in his lifetime in favor of 
Quinton and Bergen. Inasmuch as ail the partes who had t.ny interest 
in or claim against the land were before the court there v^'as no defect 
of parties. 

It cannot be claimed that the agreement of 1893 was in any technical 
sensé a mortgage. It, in terms, conveyed no interest or estate to 
Quinton and Bergen. Neverthekss, it is claimed by complainants that 
as between the parties it created an équitable charge or lien against the 
land in favor of Quinton and Bergen to secure the payment of their 
attorney's fées, when fixed on the standard created by the a-Treement. 

Défendants aver in their answer that the clause prohibiting the 
sale of the land without their consent was intended as a protection to 
them for the payment of their fées. Accordingly, we might reasona!)ly 
assume that the agreement should be treated as in the nature of a 
mortgage. But, as the case dépends upon a proper interprétation 
and understanding of the agreement, it requires critical considération. 
It first fixes a standard for determining the amount of compensation 
to be paid Quinton and Bergen for their services, by providing that, 
when the land should be sold, Keith should pay to them one-third of 
the net proceeds of the sale in excess of $60,000 as their fee. Hère 
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was manifestée! a clear purpose tliat the lands sliould be sold for the 
preliminary purpose of fixing the fee and for the uUmiate purpose of 
paying it. In the absence of any limitation of time, the usual rule 
would prevail that it should be sold within a reasonable time. Then 
follows the clause, "No sale or disposition of the property to be made 
without the consent of ail parties to this agreement." Hère is found 
what défendants in their answer called their "protection," and what 
was doubtless intended to efïectually subject the land to the payment 
of their debt. The great and controlling purpose of the agreement 
was therefore to recognize and secure the payment of a debt. Thèse 
ar-e the substantial purposes of a mortgage, and they necessarily im- 
port the right to sell the security to accomplish the intended purpose. 
But, according to the terms as employed in their strict literal meaning, 
the agreement absolutely prevented Keith from making a sale of his 
property, from fixing the amount of his liab'lity to Quinton and Berg- 
en, from paying the same or clearing his title from a liability therefor 
without the consent of both Quinton and Bergen. It likewise pre- 
vented Quinton and Bergen from securing a liquidation of the amount 
of their claim against Keith or enforcement of the payment thereof 
by subjecting the land to a sale, without the consent of Keith. So 
it appears that the literal meaning of the language of the clause in 
question is inconsistent with the controlling intent and purpose of the 
agreement. It subjects either party to the will of the other, and, 
literally speaking, to the caprice or arbitrary disposition of the other. 
It prevents any disposition of the land as a matter of right, for the 
purpose of the agreement. 

Some recognized rûles for construing contracts may properly be 
stated. Inconsistent clauses must be construed according to the sub- 
ject-matter and the motive, and, when the intent is plain, it must 
prevail over the strictness of the letter. Bent v. Alexander, 15 Mo. 
App. 181, 190. A rigid adhérence to the letter often leads to erron- 
eous results and misinterprets the meaning of the parties. Reed v. 
Ins. Co., 95 U. S. 23, 30, 34 L. Ed. 348. A clause or a word in a 
contract irreconcilable with its nature or gênerai design of the parties 
should be rejected. Buck v. Burk, 18 N. Y. 337. "The letter killeth 
but the spirit giveth life." If the letter of a clause in an agreement is 
absolutely répugnant to the controlling and particular purpose of the 
agreement, it may, if necessarv, be rejected. 3 Wash. on Real Prop- 
erty, 628; Cutler v. Tufts, 3 Pick. 372; Flagg v. Eames, 40 Vt. 
16, 94 Am. Dec. 363; Canal Co. v. Hewitt, 55 Wis. 96, 12 N. W. 
382, 42 Am. Rep. 701 ; Wilcoxson v. Sprague, 51 Cal. 640. Applying 
the foregoing principles, we might conclude our inquiry by subordinat- 
ing the letter of the clause to its spirit, decreeing it to create an 
équitable charge against the land and conferring upon the complain- 
ants the right of rédemption. Pinch v. Anthony, 8 Allen, 536; Chase 
V. Peck, 21 N. Y. 581; McQuie v. Peay, 58 Mo. 56; Blackburn v. 
Tweedie, 60 Mo. 605 ; Daggett v. Rankin, 31 Cal. 322. 

A bill for the double purpose of declaring a deed absolute on its 
face to be a mortgage and to redeeni therefrom is a well-recognized 
remedy in equity. Cline v. Robbins, 113 Cal. 581, 44 Pac. 1023; 
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Hollingsworth v. Campbell, 28 Minn. 18, 8 N. W. 873 ; Morrow v. 
Jones, 41 Neb. 867, 60 N. W. 369 ; Ency. PI. & Pr. p. 904, and cases 
cited. In analogy with the principle just stated, we think a court of 
equity may properly decree on one bill that the agreenient of 1893 
created an équitable lien and that coraplainants were entitled to re- 
deem from it. 

But we do not find it necessary under the peculiar facts of this 
case to base our conclusion solely on any technical rules of construc- 
tion of contracts. Neither is it necessary to reject any words of the 
agreement in question in order to arrive at what was the intention of 
the parties. The record discloses that the parties had not for a period 
of 10 years reached any agreement concerning a sale of the land ; 
that in the meantime the owner had died leaving the land subject to 
the payment of his debts ; that without any bad faith on the part of the 
owner or his légal représentatives they and Quinton and Bergen had 
been unable to agrée upon a price at which the land could be sold ; that 
the défendants were asserting and publishing that no sale or disposition 
of it could be made for any purpose without their consent ; that thc}' 
had for the purpose of mak'ng their preténsions effectuai caused the 
supposed prohibitive agreement to be recorded in the office of the land 
records of Shawnee county where the land was situated. 

We cannot admit the possibility that the parties to the agreement 
intended to tie up the sale of the land forever. That would be such 
a restraint upon aliénation as would render the agreement inopera- 
tive and void in that respect. We cannot présume, if there is any 
otheï" reasonable alternative, that the parties intended to make a 
void agreement or do a senseless or useless thing. A reasonable in- 
terprétation of the clause in question, one in harmony with the spirit 
and purpose of the contract, would seem to be that the parties intended 
that they should hâve a reasonable time only to reach a personal 
agreement, and that, if they failed to do so, the right of either to resort 
to the courts of the land for appropria te relief should not be abridged 
or interfered with. We think the facts disclosed by the record clear- 
ly demonstrate that a reasonable time for voluntary action had elapsed 
before the original action was instituted, and we are of opinion that the 
recording of the agreement and the assertion of the right under it to 
efïectually veto any sale or disposition of the land constituted a cloud 
on complainants' title, a serious impediment to their right of rédemption 
from the lien, and created such an embarrassment to their right of 
aliénation and to their right of appropriating the proceeds of the sale 
in exécution of the trusts created by the will as fully justified the in- 
stitution of th-s suit by complainants without violating the fair and 
reasonable intendment of the agreement. 

We hâve carefully considered the earnest contention of défendants 
that, if the provision of the contract of 1893 requiring consent of aU 
its parties to a sale of the land is to be ignored, the entire agreement, 
including the clause fixing défendants' compensation at one-third of 
the net proceeds of the sale of the land over and above $60,000, should 
be declared null and void, the défendants, to be placed in statu quo, 
and restored to their rights of action on a quantum meruit to recover 
from Keith's estate the reasonable value of the services rendered, and 
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not remaîn bound by the contract to take one-third of the net proceeds 
of the sale of the land less $60,000. This contention, we think, in- 
volves the erroneous assumption that the original bill either sought to 
rescind the agreement of 1893 or to set aside or annul any of its pro- 
visions. We regard the bill to be essentially one to redeem from an 
équitable lien, involving a preliminary construction of the agreement 
creating the lien, a declaiation of its true character and the removal of 
a cloud from complainants' title occasioned by the recording of the 
agreement and the pretensions of the défendants under it. The orig- 
inal bill was to affirm and enforce the agreement as made and as în- 
tended by the parties, and not to disaiifirm or avoid it. Accordingly, 
there was no occasion for putting Quinton and Bergen in statu quo or 
for restoring to them any rights which they had contracted away by 
the agreement. By the agreement as fairly and reasonably interpreted 
in the decree they are securing their full rights as intended by the 
parties. 

We are not able to perceive that the decree was made on an er- 
roneous theory, as claimed by the défendants. It recognized the 
rights of complainants as owners of the land and the subjection of 
the land to an équitable charge in favor of the défendants as claimed 
by them. It recognized the embarrassment occasioned by the défend- 
ants recording the agreement and their conductiand claims under it, 
and necessarily found that ail thèse things stood in the way of the ex- 
écution of the trust vested in Neville by the last will and testament 
of the owner, and stood in the way of complainants enjoying the 
usual incidents of ownership of real estate. Such was the theory of 
the bill and the decree is in full harmony with it. 

Neither, in our opinion, was the decree, as made, unjust or oppres- 
sive to the défendants. They were held bound by the contract made 
by their assignors as reasonably interpreted. They were given four 
months and more in which to prépare to protect themselves by bid- 
ding at the sale or otherwise securing full value for the land and there- 
by enhancing the value of their interest. We think the decree as 
rendered safeguarded and protected the interests of ail parties con- 
cerned to the full extent which the facts of the case and the remedy to 
which the complainants were entitled permitted. 

Some other propositions were asserted and argued by counsel and 
to ail of them we hâve given diligent attention; but we find in them 
no reason for disturbing the conclusion already indicated. Finding 
no error apparent upon the record of the original case, the bill of 
review was properly dismissed by the trial court, and its action is 
accordingly afïirmed. 



8CH00L DIST. KO. 11 V. CHAPMAK, 887 

SCHOOL mST. NO. 11, DAKOTA COUNTT, NEB., T. CHAPMAN et al. 

(Circuit Court of Appeals, Elghth Circuit. January 15, 1907.) 

No. 2,173. 

. StATUTES— LeGALITT OF ENACTMKM— eoNSTITUTIONAL Requirements. 

The provision of Const. Neb. art. 3, § 10, requirlng tUe yeas and nays 
on tbe final passage of a bill by the Législature to be entered on the 
journal of each bouse, as consl:rued by the Suprême Court of the state, 
does not apply to a vote of concurrence by either house in au amendment 
adopted by the otber, but only to the vote on the passage of the bill fol- 
lowing its tbird reading in each house, whicb is treated as the vote on its 
final passage. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 44, Statu tes, § 20.] 

. Same — Silence of Législative Journal — Presumption. 

Cnder the Nebraska décisions, an act of the Législature is not invalidat- 
ed because the journal of the house in whicb the bill originated is silent 
In respect to its concurrence in an amendment by the otber house which ap- 
pears in the act as enroUed and signed. 

. Same— Rbadings of Bill — CoNcuRREi'fCE in Amendment. 

ïhe provision of Const. Neh. art. 3, § 11, requiring every bill to be read 
in each house on three différent days, as construed by the Suprême Court 
of the State, does not make it necessary that there shall be three read- 
Ings of a bill in the house in which it originated, and by which it bas been 
duiy passed, on its return for concurrence in an amendment adopted by the 
other house. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutes, § 16.] 

. Same— TiTLE of Act. 

Where a législative act as enrolled and authenticated bore the same title 
as the bill wben introduced, and the journals contain no afflrmative state- 
meut that the title was at any time changed or amended, the act is not in- 
validated by the fact that in the journal entries relating to the bill during 
Its passage it is sometimes identified by an abbreviated title and its num- 
ber. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutes, S 27.] 

i. Same— Erroe in Title. 

Act Neb. March 31, 1887 (Laws Neb. 1887, p. 597, c. 7G), Is entitled "An 
act to amend 'An act to provide for the issuing and payment of school 
district bonds' approved Pebruary 26. A. D. 1879, being subdivision 15 of 
chapter 79, Revised Statutes." The only preceding Revised Statutes were 
tbose of 1866, which being prior to the passage of the original act did not 
contain the same, but it constituted subdivision 15 of chapter 79 oî the 
Compiled Statutes of 1881, and sucb Compiled Statutes were named in the 
body of the amendatory act. Held, that the obvions error in the title did 
not produce any nncertaiuty as to tlie subject of the amendatory act such 
as to render it invalid as in violation of the constitutional mandate that 
the subject of a bill shall be clearly expressed in its title. 

!. Same— Amendatoet Act— Constitutional Requieemehts. 

The provision of Const. Neb. art. 3, § 11, that "no law shall be amend- 
ed unless the new act contains the section or sections so amended, and 
the section or sections so amended shall be repealed," does not require tliat 
the purpose to repeal the original sections shall be expressed in the title 
of the amendatory act, nor is an amendatory act void, where it correctly 
recites the sections amended, because in the repealing clause there is 
an obvious error in givlng the number of the chapter containing such sec- 
tions. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutes, § 207.] 
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7. Same. 

Uuclor the rule of décision in Nebraslîa, an amendment of a prior law. 
coupled with a formai repeal ol' sucli law, does not operate as a repeal of 
the original act in a coustitutioual sensé, but continues it in effect in Its 
amended form, and a subséquent amendatory act is not void because it re- 
fers to and purports to amend tbe original and not tbe amended act. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutes, §§ 202, 
203.] 

8. Tkiai,— Waiver of Jury— Discrétion as to Tindings. 

Where an action at law in a fédéral court is tried to tbe court without 
a jury, by stipulation pursuant to Kev. St. § 649 lU. S. Comp. St. 1901, p. 
525], which provides that in sucli case tbe flnding may be eitber gênerai 
or spécial, whetber such flnding shall bo gênerai or spécial resta in tbe 
discrétion of tbe court, and its refusai to make spécial findings is not sub- 
ject to review. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 4G, Trial, §§ 020-926.] 

9. Same— Direction of Verdict — Refusai. — Waiver of Exception. 

The déniai of a request for a flnding in favor of a défendant, in tbe 
nature of a directed verdict, made at tbe close of plaintiff's évidence, and 
an exception to sucb déniai, are waived by tbe subséquent introduction by 
défendant of évidence in its own bebalf. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trial, § 983.] 

10. Pleadino — Issues— Admissions Qualifyimg Gexeral Dbkiai,. 

Under tbe rule of practiee in Nebraska, whicb governs in actions at law 
In a fédéral court in that state, a gênerai déniai in an answer is treated 
as quallfled by admissions made in otber défenses ; and wbere, in an ac- 
tion on school district bonds, tbe answer contained a gênerai déniai, but al- 
so an admission of the exécution and genuineness of tbe bonds, and plead- 
ed tbeir invalidity, the admission governs, and tbe plaintifl: was not re- 
quired to prove their exécution and genuineness. 

11. SCIIOOLS AND SCIIOOL DISTRICT— BONDS — INNOCENT PURCHASER. 

Where bonds of a school district in Nebraska payable to bearer contain- 
ed récitals that they were issued for a certain purpose "and in pursuance 
of" a certain statute, which authorized their issuance for such purpose, 
and also bore a certiflcate of thè state Auditor of Public Accounts that they 
were duly registered, and another by that officer and the Secretary of State 
showing that they were issued pursuant to law, as required by the statute, 
évidence that such bonds were purchased before tbeir maturity in New 
York in the regular course of business by a dealer in sucb securities at 
practically their face value, and in reliance on such récitals and eertifi- 
cates, is sufiicient to sustain a flnding that he was an innocent purchaser 
for value, and entitled to protection as sucb. 

12. Same— Validity— Nebraska Statute. 

Act Neb. Feb. 26, 1879 (Laws 1879, p. 170) as amended by Act March 
SI, 1887 (I/aws 1887, p. 597, c. 76), which authorizes school districts to is- 
sue bonds "to purchase a site for, or erect a school bouse, or bouses, or for 
fumishing the necessary furniture or apparatus for tbe same, or for ail 
of thèse purposes," authorizes such issuance for eitber one or ail of the 
purposes stated, and such bonds are not invalid because they recite that 
they were issued ''for tbe purpose of building a schoolbouse" only. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Schools and School 
Districts, § 224.] 

13. Same— RiGiiTS of Pubohaser — Notice of Invalidity. 

Bonds of a Nebraska school district were sold b,y a banker in New Tork, 
and bore certificates of registration and regularity by designated offlcers 
of tbe state, as required by tbe statute under whicb they were issued. The 
pxirchaser was told by the banker that a suit Iiad been brougbt to enjoin 
such registration and certification, but that it liad been disniissed, and tlie 
banker produced the bonds bearing certificates by such ofiici^i's of due 
registration and regularity. In fact the suit had not been disuiissed, and it 
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subseqiiently résultée! in tbe grantitig of a pcriiiauent injuuftiou as prayed 
for. IJeJd, that sucli facts sustaiïied a fiuiîing tliiit thc inircliiiser Was not 
cbargeable with actual notice of tlie pendency of tlie suit. 

14. S.\Mi: — Pendexcy of Suit — Cokstructive Notick. 

A purcliaser of negotiable bonds issued by a sehool district, wliich are 
regular on their face and bear the certifleates of state oliicers tliat they 
were issued pursuant to statutory autliority, is not cbargeable with con- 
structive notice of a pending suit to contest tho élection at wbicb tbe bonds 
wero autborized, brouglit undor a général statute of tbe state autliorizing 
suits to contest tbe élection of any person to ofHce, or tlie adoption of any 
proiwsition subuiitted to a vote of tbe poople, but containing no provision 
for superseding the resuit of any élection as declared by tbe caiivassers 
pendiuir sueli a suit; nor is sucb a purcli.nser cbargeable with construct- 
ive notice of a tcinporary injunction granted iu sncii suit restraining the 
Issuanee of tho bonds, tbey baviiig l)een in fact issued iu due form. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Elbert H. Hubbard, B. H. Dunham, and Eric A. Burgess, for 
plaintifif in error. 

James M. Woolworth and W. D. McHugh. for défendants in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
POLLOCK, District Judge. 

VAN DEVANTER, Circuit Judge. This writ of error challenges 
a judgment recovered by the défendants in error against the sehool 
district in an action at law upon certain coupons clipped from bonds 
issued by the sehool district in pursuance of a statute of the state 
of Nebraska, approved February 26, 1879 (Laws 1879, p. 170), and 
other acts amendatory thereof, including that of March 31, 1887 
(Laws 1887, p. 597). 

The chief contentions presented by the assignments of error are 
to the effect that the amendatory act of 1887 is invalid because cer- 
tain of the requirements of article 3 of the Constitution of the state 
were not observed in its enactment. Three sections of this article are 
as foUows: 

"Sec. 8. Each bouse shall keep a journal of its proceetlings, and publish 
them. * * * " 

"Sec. 30. The enacting clause of a law shall be 'Be it enacted by the Légis- 
lature of the state of NebrasI^a,' and no law shall be enacted exeept by bill. 
No bill shall be passed exeept by assent of a majority of ail the members 
elected to each bouse of the Législature. And the question upon final passage 
shall be taken Immediately upon its last reading, aud the yeas and nays shall 
be entered upon the journal. 

"Sec. tl. Every bill and concurrent resolution shall be read at large ou three 
différent days in each bouse, and the bill and ail ameiidments thoreto shall 
be printed before the vote is talîon upon its final passage. No bill shall con- 
tain more than one subject, and tlie same shall be clearly expressed in its title. 
And no law shall be amended unless tbe new act contains the section or sec- 
tions so amended, and the section or sections so amended shall be repealed. 
The presiding offieor of each house shall sign, in the présence of tlie bouse over 
wbicb lie présides, while the same is in session and capable of transacting 
business, ail bills and concurrent resolutions ijassed by the Législature." 

The législative journals, as published by authority, disclose thèse 
facts respecting the bill for the act in question: It originated in the 
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House of Représentatives, where it was passée! by the constitutional 
majority, the vote being taken by yeas and nays which were entered 
upon the journal. In the Senate it vv'as amended and passed in its 
amended form by the requisite majority; the vote being taken and 
entered as in the House. It was then returned to the House with 
the request that the amendment be concurred in, but whether this 
was done, and if so by what majority, and in what manner the vote 
was taken, are matters in respect of which the journal of the House 
is silent. As enrolled under the supervision of the joint committee 
on enrollment, as signed by the pres'ding ofRcer of each house, and 
as presented to and approved by the Governor, the bill embodied the 
amendment. 

It is insisted that the amendment could only hâve been concurred 
in by a vote of the house in which the yeas and nays were taken 
and entered upon the journal, and that the absence of such an entry 
renders the act void. Whether or not the insistence is well taken is 
to be determined by ascertaining what is the proper construction 
and application of the state Constitution, as settled by the décisions 
of the court of last resort of the state. South Ottawa v. Perkins, 94 
U. S. 260, 34 L. Ed. 154 ; Post v. Supervisors, 105 U. S. 667, 26 L. 
Ed. 1204. Turning to the décisions of that court, we find that in 
HuU v. Miller, 4 Neb. 503, it was held that a provision in the state 
Constitution of 1866, substantially the same as that in section 10, 
supra, respecting the entry upon the journal of the yeas and nays 
on the passage of a bill, did not apply to a vote of concurrence by 
either house in an amendment of the other, but only to the vote taken 
upon the passage of a bill following its last or third reading in each 
house, which was treated as the vote on its final passage. And in 
State ex rel. v. Liedtke, 9 Neb. 490, 4 N. W. 75, which related to an 
act passed after the adoption of the présent Constitution, the court, 
after observing that "the words 'final passage,' as apphed to matters 
of législation, were well known to the framers of the Constitution, 
and presumably to the people who adopted it," held that the require- 
ment of section 11, supra, that "the bill and ail amendments thereto 
shall be printed before the vote is taken upon its final passage," does 
not apply to an amendment proposed by a committee of conférence 
after disagreeing votes in the two houses, but only to amendments 
proposed before the vote following the last or third reading in each 
house, which was again treated as the vote on final passage. Thèse 
décisions show that, under the authoritative interprétation of the state 
Constitution, a concurrence by one house in an amendment of the oth- 
er is not the final passage of a bill on which the yeas and nays are re- 
quired to be taken and entered upon the journal. 

It is next insisted that, though such concurrence be not the final 
passage of à bill within the meaning of section 10, supra, the entire 
silence of the journal respecting a concurrence by the House renders 
the act void. But the rule in Nebraska is otherwise, at least in respect 
of matters like this which are not specially required by the Constitu- 
tion to be entered upon the journal. It was so held in HuU v. MiUer, 
supra, where the court said of the requirement that every bill shall be 
read on three difïerent days : 
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"But inasmucli as it is not required, as it is in respect of bills on tlieir final 
passage, tbat eaeli liouse shall enter upon its journal and préserve tlie évi- 
dence of its liaving obeyed tliis rule, it will be presumed that tliey did so, uu- 
less tlie contrary clearly appear." 

In other cases, notably Webster v. Hastings, 59 Neb. 563, 568, 81 
N. W. 510, and State v. Burlington & Missouri River R. R. Co., 60 
Neb. 741, 746, 84 N. W. 2S4, the rule relating to the impeachment of 
a duly authenticated and enrolled act by référence to the législative 
journals is stated in this way: 

''Tlie rule establislied by our lormer décisions is that the due authentication 
and euroUment of a statute affords ouly prima t'acie evideuce of its passage, 
and that the législative journals may be exaniined for the purpose of ascer- 
taining whether the measure was enacted in the mode prescribed by the Con- 
stitution. If the entries found in the journals explicitly and unequivocally 
contradict the évidence furnished by the enrolled biU, the former wiil prevail. 
The journals, being the records of législative jiroeeediugs kept in obédience to 
the command of the Constitution, are coiisidered the best evideuce of what 
affirmatively appears in them regarding the enactment of laws." 

And in State v. Frank, 60 Neb. 327, 333, 83 N. W. 74, 75, it was 
said, after refering to prier décisions : 

"What they décide is that the journals are unimpeachable évidence of what 
they contain; not that their silence couvicts the Législature of having violated 
the Constitution. Kvery presumption is m lavor oi the regularity of législa- 
tive proceedings ; and it is rather to be inferred that the journals are imperieet 
records of what was done than that the Législature failed to perform the more 
solemn and important duties enjoiued upou it by the Constitution. In Ex 
parte Howard-Harrison Iron Co., 119 Ala. 484, 491, 24 South. 510, 519, 72 Am. 
St. Rep. 928, cited in State v. Abbott, 80 N. W. 499, 59 Xeb. 10(i, it is said: 
'Of course, the presumption is that the bill signed by the presiding officers of 
the two bouses and approved by the Governor is the bill which the two 
houses concurred in passing, and the contrary must be made to affirmatively 
appear before a différent conclusion can be justifled or supported. So hère 
it must be made to atfirmatlvely appear that amendments of the house bill in 
question were adopted by the Senate, and were not concurred in by the House.' 
The enrolled bill bas itsown credentîals, it bears about it légal évidence that it 
is a valid law, and this évidence is so cogent and convincing that it cannot be 
overthrown by the production of a législative journal that does not speak, but 
is silent. Such seems to be the conclusion reached by a majority of the 
courts ; and suoh, certainly, is the trend of modem authority. To hold other- 
wise would be to permit a mute wltness to prevail over évidence which is not 
only positive, but of so satisfactory a character that ail English and most 
American courts regard it as ultimate and indisputable." 

The last case upon the subject is State ex rel. v. City of Wahoo, 
63 Neb. 40, 86 N. W. 923, and it was there held that an act originat- 
ing in the Senate was not invalidated, because the journal of that body 
was silent in respect of its concurrence in an amendment of the House 
which was embodied in the enrolled act. 

The validity of the act is also questioned because the bill, after its 
amendment by the Senate, was not read at large on three différent days 
in each house. But of this it is enough to observe that it is authori- 
tatively settled by the décisions of the Suprême Court of the state that 
amendments made during the process of enactment do not take from 
a bill the status obtained by prior readings or make it necessary to be- 
gin the readings anew. Cleland v. Anderson, 66 Neb. 252, 262, 92 N. 
W. 306, 96 N. W. 212, 98 N. W. 1075; State v. Liedtke, 9 Neb. 490, 
4 N. W. 63. 
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Another objection urged against the act is that it did not pass both 
houses and receive the approval of the Governor under the same title. 
The facts bearing upon the objection are thèse: When the bill was 
introduced, its title, as is alleged in the answer of the school district, 
was that of a bill for "An act to amend an act entitled 'An act to 
provide for the issning and payment of school district bonds,' approved 
February 26, A. D. 1879, beiiïg subdivision 15 of chapter 79, Revised 
Statutes." And such is the title of the enrolled act as authenticated 
by the presiding officers of the two houses and as approved by the 
Governor. The journals contain no affirmative statement that the 
title was at any time changed or amended. Save in one unimportant 
instance, they identify the bill by the number given to it when it was 
introduced. In some instances they also give the full title as hère 
set forth, but more frequently, as in the entries reciting its final pas- 
sage, they designate it as "A bill for an act to amend an act to provide 
for the issuing and payment of district bonds." The objection rests 
upon the assumption that each form of identification must be accepted 
as conclusively establishing what the title was at that time. The 
assumption is not well founded. There is no constitutional or other 
requirement that the journal entries shall identify the bill to which 
they relate by a recitation of its title. State v. Burlington & Mis- 
souri River R. R. Co., 60 Neb. 741, 748, 84 N. W. 254; Nelson v. 
Haywood County, 91 Tenu. 596, 20 S. W. 1 ; Field v. Clark, 143 U. S. 
649, 671, 12 Sup. Ct. 495, 36 L. Ed. 294. And a careful examination 
of air the entries relating to this bill discloses without any question 
that thè.shorter form of identification was employed as an abbreviated 
and convenient means of description, and not as a full or accurate 
statement of the title. To illustrate : Although the bill originally bore 
the full title hère set forth, the entry of its introduction in the House 
employs the shorter description. The report of its engrossment in 
the House, preparatory to its being read a third time and put on final 
passage, gives the full original title, but the entry of such reading 
and passage' employs the shorter description. So also the report of 
its engrosSment in the Senate gives the full original title, but the next 
succeeding entries employ the shorter description. After its passage 
by both houses it was enrolled with its full original title and was so 
reportée- by. the joint committee on enroUment, and yet the subséquent 
entries of its authentication by the presiding officers of the two houses 
employ the, shorter description. And of the entries of its présenta- 
tion to the. Governor by the appropriate joint committee that in the 
Senate Journal gives the full original title while that in the House 
Journal employs the shorter description. Thus the journals them- 
selves show that when the shorter description was employed it could 
not hâve been, and was not, intended as a full or accurate statement 
of what the title was at that time. And this conclusion is strengthened 
by the communication from the Governor's office, set forth in the 
House Journal, announcing his approval of the enrolled act, and desig- 
nating it by the shorter description, although the act then bore the 
full original title. In thèse circumstances it cannot be reasonably 
said that the journal entries containing the shorter form of identifica- 
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tion purport to fully or, accurately state tlie title or to do more tlian 
employ an abbreviated and convenient description of the bill. As has 
been shown, the évidence of due enactment, furnished by the authen- 
ticated and enrolled act, is overconie only when it is unequivocally 
contradicted by the journals. There is no such contradiction hère, 
so the objection must be overruled. The cases cited to snpport it 
are distinguishable bccause the journal entries there under considéra- 
tion purported to fully and accurately state the title as it was at the 
times to which they severally related and affirmatively and unequivo- 
cally disclosed that it had been changed without the assent of part 
of the lawmaking power. 

The title of the act is "An act to amend an act entitled 'An act to 
provide for the issuing and payment of school district bonds,' ap- 
proved February 36, A. D. 1879, being subdivision 15 of chapter 79, 
Revised Statutes" (Laws 1887, p. 597, c. 76). The only preceding 
Revised Statutes were those of 1866, and they did not provide for the 
issuing or payment of school district bonds. This, it is urged, ren- 
ders the title uncertain, and violâtes the constitutional mandate that 
the subject of the act shall be clearly expressed in its title. It must 
be ruled otherwise. The title definitely and accurately gives the title 
and date of the original act intended to be amended. That act could 
not hâve been embraced in the Revised Statutes of 1866, because it 
had not then been enacted. It did, however, constitute subdivision 
15 of chapter 79 of the Compiled Statutes of 1881. They, and not 
the Revised Statutes, are named in the body of the amendatory act. 
In thèse circumstances the obvions error in the title produces no un- 
certainty as to the subject of the act, and is immaterial. The case is 
unlike that of State v. Burlington & Missouri River R. R. Co., 60 
Neb. 741, 84 N. W. 354, cited by counsel, because there the erroneous 
référence to the Revised Statutes was not accompanied by any adé- 
quate référence to the original act, but stood alone. 

Conformably to one of the requirements of the Constitution before 
set forth, the act, as' will be shown presently, formally repeals the 
original sections which it amends, and because the title does not ex- 
press the purpose to do this it is said to be fatally defective. The con- 
tention is both narrow and unsound. As was held in Union Pacific 
R. R. Co. V. Sprague, 69 Neb. 48, 95 N. W. 46: 

"An amendatory act cannot beconie effective without exprcssly repenling 
the amended statute, and repealing by implication ail répugnant or inconsist- 
ent laws ; hence an intention to repeal is ahvays nccessarily iniplied, and nned 
not be expressed [in the title] in order to apprise the members of tlie Législa- 
ture and the public that the new law, if adopted, will take the place of the okî 
one." 

While the act amends sections 4 and 5 of subdivision 15 of chapter 
79 of the Compiled Statutes of 1881, it purports to repeal the like 
sections of chapter 59 ; and because of this it is claimed that the Légis- 
lature did not respect the constitutional mandate that the sections 
amended shall be repealed. Chapter 59 contains no subdivision num- 
bered 15, nor any section numbered 4 or o, and is entirely foreign 
to the subject of the act as expressed in the title. So it is obvious that 
the référence to that chapter is an error. But the chapter which was 
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actually in contemplation is not left in doubt, Wlien the act is con- 
sidered in its entirety, and in tire light of tlie presumed purpose of 
the Législature to respect the constitutional mandate, as it must be, 
it is perfectly plain that it was intended to repeal the sections which 
were amended. They were correctly descr'bed in the title as being in 
chapter 79, and that description corrects and controls the obviously er- 
roneous one in the repealing clause. Richards v. State, 65 Neb. 808, 
812, 91 N. W. 878; 2 Sutherland, Stat. Con. (2d Ed.) § 410; B'ack on 
Interprétation of Lavvs, 80; Broom's Légal Maxims (7th Eng. Ed.) 
470. 

The sections which are amended had been amended and repealed, 
conformably to the Constitution, by the act of February 24, 1883 
(Laws 1883, p. 301, c. 73). This, it is said, entirely eliminated them 
from the original statute, and made it indispensable that any subsé- 
quent amendatory act should deal with them as part of the act of 
1883. The contention rests upon a misapprehension of the effect of 
such a combined amendment and repeal. The vmiform rule of dé- 
cision in Nebraska is that the original sections are not thereby com- 
pletely abrogated or aboHshed, but thenceforth hâve opération and 
«ffect in their amended form as part of the statute in which they were 
originally enacted. State v. Babcock, 23 Neb. 128, 36 N. W. 348; 
State V. Kearney, 49 Neb. 325, 68 N. W. 533 ; State v. Wahoo, 62 
Neb. 40, 86 N. W. 923; State v. Bemis, 45 Neb. 724, 64 N. W. 348. 
In the last case an amendatory act similar to the one now under con- 
sidération was sustained, and a contention like that now made was 
disposed of in this way: 

"The fallacy of that argument lies in the assumption that the effect of the 
amendatory aets is In any proper sensé a repeal of the original section. True, 
as provided by section 11, article S, of the Constitution, 'No law shall be amend- 
ed uniess the new act contain the section or sections so amended, and the sec- 
tion or sections so amended shall be repealed,' but the term 'repeal' is therein 
evidently employed in the sensé in which it was understood at the time the 
Constitution was adopted. It had before that time been deflnitely settied as a 
Tule of construction that the simultaneous repeal aud re-enactment of the 
same statute in terms or in substance is a mère afflrnaance of the original act, 
and not a repeal In the strict or constitutional sensé of the term. * * * The 
net of 1891 (Laws 18î)l, p. 121, c. 7) did not abolish section 145 as originally 
enacted (Laws 1887, p. 187, c. 10^, or as amended in 1889 (Laws 1889, p. 142, 
c. 13), but, on the contrary, re-enacted it in terms with the exceptions above 
noted. Nor is the fact that the act of 1891 refers to the section as it appears 
In the Compiled Statutes at ail material, since it was the original act which 
was amended, the référence to the compilation being for convenlence only." 

As the objections urged against the validity of the législation under 
which the bonds were issued hâve been found untenable, it becomes 
necessary to consider the other assignments of error. 

The trial was to the court, without the intervention of a jury, pur- 
suant to a stipulation in writing filed with the clerk, and the finding 
upon the issues of fact was gênerai. A proposed spécial finding ten- 
dered by the défendant was not adopted, and this is in eflfect made 
the subject of several assignments of error. But the ruling is not sub- 
ject to review. When the trial is to the court, without the interven- 
tion of a jury, whether the finding shall be gênerai or spécial rests 
in the discrétion of the court in like manner as it rests in its discre- 
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tion, when the trial is with a jury, to require that the verdict be gên- 
erai or spécial. The statute (Rev. St. U. S. § 649 [U. S. Comp. St. 
1901, p. 535]) déclares that the finding "may be either gênerai or 
spécial," but it does not give to one of the litigants the right to dé- 
termine which it shall be. 

At the close of the plaintiffs' case in chief the défendant requested 
a finding in its favor in the nature of a directed verdict, assigning as 
reason therefor that there was no substantial évidence to sustain a 
finding for the plaintiffs. The request was denied, and complaint is 
made of this. But it need not be noticed further than to say that the 
défendant subsequently proceeded with the introduction of évidence 
in its own behalî, and thereby waived the request and the exception 
taken to its déniai. Hughes County v. Livingston, 43 C. C. A. 541, 
555, 104 Fed. 306; Barnard v. Randle, 49 C. C. A. 177, 110 Fed. 900; 
Burton v. United States, 73 C. C. A. 243, 142 Fed. 57. 

At the conclusion of ail the évidence the défendant made a like re- 
quest which was also denied. That ruling was excepted to at the 
time, and is now properly presented for review, so it is necessary to 
consider whether or not there was any substantial évidence to sus- 
tain a finding for the plaintiffs. If there was, the ruling was right, 
otherwise it was an error of law. 

There was no évidence of the exécution and genuineness of the 
bonds and coupons. But whether or not that was fatal to the plain- 
tiffs' case dépends upon the correct construction of the defendant's 
answer. One of the défenses was substantially a gênerai déniai, but 
others admitted the exécution and genuineness of the bonds and cou- 
pons, and sought to avoid liability upon the latter by reason of varions 
matters which were alleged, such as that "at the time of the issuing of 
said bonds" the assessed valuation of the taxable property in the school 
district was not such as to permit the incurrence of such an indebted- 
ness, that the bonds were "fraudulently issued" for an unlawful pur- 
pose and without any considération to the school district, and that they 
were "delivered" in violation of a subsisting injunction restraining 
the officers of the district from so doing. The action being at law, the 
answer should be construed as it would be in the courts of the state. 
Rev. St. U. S. § 914 [U. S. Comp. St. 1901, p. 684] ; Northern Pacific 
R. R. v. Paine, 119 U. S. 661, 7 Sup. Ct. 323, 30 L. Ed. 513. In those 
courts it is the uniform practice in respect of such a pleading to treat 
the déniai as qualified by the admission. Thus, in School District 
V. Holmes, 16 Neb. 486, 20 N. W. 721, which was an action to re- 
cover upon a bond alleged to bave been issued by the school district, 
the answer contained a gênerai déniai and also a plea of partial pay- 
ment, and it was held that the former was inconsistent with and quali- 
fied by the latter. In Bierbower v. Polk, 17 Neb. 268, 278, 22 N. W. 
698, vidiich was an action for the conversion of a stock of merchandise, 
the answer contained a gênerai déniai and also a plea justifying the 
taking and sale of the stock, and of this the court said : 

"We will not try to liarmonize tlie gênerai déniai with the other allégations 
of the answer, but will only say that it mnst be quite diffitiult to deny a proiwsi- 
tion and admit its truth in the same verified pleading. The déniai inust yleld 
to the admission." 
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And in Dwelling House Ins. Co. y. Brewstcr, 43 Neb. 538, 61 N. 
W. 746, where the reply contained a gênerai déniai of what was al- 
leged in the answer, and also set up certain matters in avoidance, it 
was held that the latter part of the reply qualified the déniai and should 
be treated as an admission of what was sought to be avoided. See, 
also, Dinsmore v. Stimbert, 12 Neb. 433, 11 N. W. 872; State v. 
Hill, 47 Neb. 456, 497, 66 N. W. 541; Home Fire Ins. Co. v. Jo- 
hansen, 59 Neb. 349, 80 N. W. 1047; First National Bank v. Gross- 
hans, 61 Neb. 575, 579, 85 N. W. 542 ; Northern Pacific R. R. Co. 
V. Paine, supra. It follows that the answer, when correctly construed, 
did not put in issue, but admitted, the exécution and genuineness of 
the bonds and coupons, and therefore that no évidence upon that sub- 
ject was required. 

It is said that there was no évidence of the plaintiffs' ownership 
of the coupons sued upon. The contrary, however, is plainly shown 
by the record. Both the bonds and the coupons were payable to 
bearer. Edward D. Shepard, the original purchaser of the bonds, 
to whose testimony further référence will be made, testified that he 
sold three of the bonds to William Bostwick, and retained the others ; 
that the coupons sued upon consisted in part of coupons clipped from 
Bostwick's bonds and in part of coupons which were clipped from 
Shepard's bonds and then sold to Bostwick. And at the trial the 
coupons were in the possession of, and were produced in évidence by, 
the plaintiffs, who were Bostwick's administrators and were suing 
in that capacity. 

Assuming, but without deciding, that the circumstances in which 
the bonds were issued were such that there could be no recovery there- 
on, or upon any of the coupons, save by an innocent purchaser, or by 
one who acquired them through such a purchaser, unnecessary dis- 
cussion will be avoided by at once coming to the question whether or 
not there was évidence to sustain a finding that Edward D. Sheoard 
Vi^as an innocent purchaser. The bonds contained a récital that thej* 
were issued "for the purpose of building a schoo'house in said dis- 
trict, and in pursuance of" the act of February 26, 1879, and the 
amendments thereto, and also bore a certificate by the Auditor of Public 
Accounts that they were duly registered, and another by that ofhcer 
and the Secretary of State showing thit they were issued pursuant 
to law, as was required by said act. Shepard was a witness for the 
plaintiffs, and his testimony, which was uncontradictcd, was in sub- 
stance as follows : As an investor in municipal securities he purchased 
the bonds in New York City in the regular course of business, paying 
therefor 97 per cent, of their face value with accrued interest. (The 
check by which payment was made was produced in évidence.) None 
of the bonds, nor any of the coupons attached to them, was then due. 
He read one of the bonds, and relied upon the récital therein and the 
certificates thereon, and also upon the written opinion of a reputable 
attorney ■ of wide expérience in matters pertain'ng to municipal se- 
curities, to the effect that the issuance of the bonds had been regularly 
authorized. and that they were in due form and were legally binding 
upon the district. At the time of the purchase the banker through 
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whom it was made told him that a suit had becn brought to i!)révent tlie 
registration of the bonds by the state oFnccrs, and t':at it had been dis- 
missed, but he did not otlierwise hear or know of thcir va i; ity being 
questioned until three or four months thcreafter. Wlien due effect 
is given to the récital in the bonds, and to th;: certificates of the state 
officers indorsed thereon (see Hughes v. L,ivingston County, 43 C. C. 
A. 54-1, 104 Fed. 306 ; Platt v. Hitchcock County, 71 C. C. A. 649, 
139 Fed. 929; Gamble v. Rural Indepcndcnt School District [C. C. A.] 
146 Fed. 113), it is quite plain that this testimony was su''"cient to 
sustain a fînding that Shepard was an innocent purchaser for value 
before maturity, unless there be merit in some of the con entions now 
to be considered. 

The bonds contained the récital, "Total amount of bonds issued 
by said district $24,000," and it is said that tbis. t get- er with the 
last assessment of the taxable property of the district, disclosed that 
the statutory limitation upon the amcunt of bonds which could be 
issued had been exceeded. The contention is disposed of by the ruling 
vi'hich sustains the validity of the amendatory act of 1887, whereby the 
limitation was increased from 5 to 10 per c nt. of the assessed vahntion. 
This issue of bonds amounted to $22 000 an ' with a pr'or issue of 
$2,000 made the total stated in the rec'tal, which was within the in- 
creased limitation. 

The first section of the statute declared that school districts could 
issue bonds "for the purpose of purchasing- a site f r. and erecting 
thereon, a schoolhouse or sc''ool'Touses, and furnishin - the same," 
and because thèse bonds recited that thev were issued "fo the pur- 
pose of building a schoolhouse," ;t is said that th-y d'sclosed that 
they were not issued for a lawful punose. Diiïerentlv stat^xl. 
the contention is that the statute permitted the issuanc of bonds 
for the threefold purpose of purchasing a s'te, er ci^T a school- 
house thereon, and fnrnishing the s^me, but not for the single purpose 
of erecting a schoolhouse, though th? district may hâve had a snitable 
site therefor and other means of fnrnishing the building when erected. 
■The statute was not so unreasonable. Its purpose. as stated in sec- 
tion 3, was to enable a school district to issu • bonds "to purcliase a 
site for, or erect a schoolhouse, or bouses, or for furnisi-'ng the nec- 
essary furniture and apparatus for the same or for ail of *^hese pur- 
poses." Whether or not the statement in the bonds of the purpose for 
which thev were issued suffciently conformed to th'.- st t ment in 
the proceedings leading to their issuance is not material to the présent 
inquiry because there was évidence to sustain a find'ng that Shepard 
purchased without notice of the want of conformity, if there was such. 

At the time of bis purchase a suit was pending in one of the courts 
of the state in which the élection at which the bjnds weie voted 
was being contested and in which a temporary injunctlon restraining 
their registration and issuance had been grantcd. The suit was sub- 
sequently prosecuted to a successful conclusion of the contest, and 
the injunction was made perpétuai. That hc purchased with actua! 
notice of the pendency of this suit is said to be a necessary conclusion 
from the fact that the banker through whom he purchased" told him at 
that time that a suit had been brought to prevent the registration of 
152 R— 57 
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the bonds by the state officers. The daim is fallacious. it ignores a 
material part of what the bankei said, that is, that the suit had been 
dismissed, which could hâve been reasonably regarded as confîrmed by 
his possession of the bonds bearing certifica'es of their due regis- 
tration and issuance signed by the designated state officers. Thus, 
a finding that Shepard purchased without actual notice of the pen- 
dency of the suit was at least an admissible one under the évidence. 
Clark V. Evans, 13 C. C. A. 433, 66 Fed. 263 ; Murray v. Lardner, 
2 Wall. 110, 17 L. Ed. 857; Cromwell v. County of Sac, 96 U. S. 51, 
58, 24 E. Ed. 681. 

Finally, it is said that the statute, under which the élection at which 
the bonds were voted was being contested, superseded the resuit of 
the élection as declared by the canvassers, and susnended the power 
of the district officers to act thereon, during the period prescribed for 
beginning a contest, and during the pendency of any contest begun 
within that period ; and, upon the assumption of the correctness of 
this contention, it is argued that Shepard, being chargeable with knowl- 
edge of the statute, could not become an innocent purchaser pending a 
contest begun within the prescribed period, as this one was. The 
contention has no support in the statute which gave authority for issiv 
ing the bonds, for there was no provision therein for contesting the 
élection. Nor does it hâve any support in the gênerai statute which 
provides for contesting "the élection of any person to any public office, 
the location or relocation of a county seat or any propDsition sub- 
mitted to a vote of the peuple" (Comp. St. Neb. c. 26, § 64 et seq.), 
for there is nothing therein indicative of an intent to supersede the 
resuit of an élection as declared by the canvassers, or to suspend ac- 
tion thereon, during the period prescribed for beginning a contest 
or during the pendency of a contest begun within that period. And 
that such is not the intent of this statute is manifest when it is con- 
sidered that it puts the cOnte.st of an élection on a proposition sub- 
mitted to a vote of the people upon the same footing as the contest 
oî an élection of a person to a public office, for it is the accepted rule 
that, unless there be some provision therein to the contrary, a statute au- 
thorizing contests of the latter sort does not at ail postpone or sus- 
pend the right of one, whose élection is declared by the canvassers, 
to qualify and exercise the functions of the office. McCrary on Elec- 
tions (3d Ed.) § 267. Doubtless it was in this view of the statute that 
the contestants sought, and the court granted, a temporary injunction 
restraining the registration and issuance of the bonds pending the 
contest. Counsel for the school district, while frankly confessing their 
inability to fmd any décision directly in point, place much reliante upon 
the opinion in Stewart v. Lansing, 15 B!a'chf. 281, Fed. Cas. No. 
13,432. That was an action upon coupons eut from bonds issued on 
behalf of the town in aid of the construction of a railroad. The stat- 
ute giving authority for the issuance of such bonds made it a condition 
that it should satisfactorily appear to the county judge that their 
issuance was desired by a majority of the taxpayers, representing a 
majority of the taxable prcperty of the town, and provided that, if 
it should so appear, he should appoint commissioners to issue them, 
and that his décision should hâve the same force and efïect as other 
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judgments of courts of record in the state. Another statute authorized 
the review by the Suprême Court of the state upon writ of certiorari 
of ail questions of law and fact determined by the county judge in such 
a proceeding. Upon a pétition presented to him the county judge 
determined that the issuance of the bonds, from which the coupons in 
suit were eut, was desired by the requisite number of taxpayers, and 
appointed commissioners to issue them. The proceeding was then 
removed upon writ of certiorari to the Suprême Court of the state, 
where the judgment of the county judge was reversed. But before 
the reversai the commissioners, notwithstanding the pendency of the 
writ, issued the bonds, and thereafter the coupons in suit came to be 
held by the plaintiff. The Circuit Court held that he was chargeable 
with constructive notice of the proceedings upon the writ of certiorari, 
and therefore could not be an innocent purchaser, and in its opinion 
said: ' 

"It Is also true that, as thèse bonds are negotiable commercial securlties, 
an ordinary lis pendens would not affect them in the hands of an innocent 
purchaser. Warren Oo. v. Marcy, 97 U. S. 96, 24 L. Ed. 977. But this litiga- 
tion upon the certiorari was différent. It afCected the judgment itself, which 
was the foundation of ail authority to issue the bonds, and not the parties 
merely, and, until it should be ended, leaving the judgment in force, there 
could be no such authority. In this case it was ended by holding the judg- 
ment for naught altogether, so that there never was a time from the com- 
mencement of the proceedings upon certiorari, by service of the writ, to their 
termination, when there was authority, or color of authority, for issuing the 
bonds. They were issued under a gênerai law of the state of New York pro- 
viding for their Issue only upon such a judgment, which was, by another gên- 
erai law, subject to review by such proceedings, and the proceedings were 
ail upon the open and known public records of the courts of the state ; and, 
probably, ail persons dealing In them would be bound to know the gênerai 
laws concerning them, and to look for the proceedings under the law by which 
only they could ever hâve any vitality, If they desired to know, the same 
as ail persons are bound to know the gênerai laws, and the necessity and 
effect of proceedings under them, relating to other subjects. But dealers in 
thèse bonds were not left to make good their presumed knowledge of the law 
by searching it out. ïhe bonds themselves on their face referred to the law 
of their origin. This affected them directly with notice of ail the require- 
ments of that law. McClure v. Township of Oxford, 94 U. S. 429, 24 L. Ed. 
129. By that they would be informed, or be bound to act as if informed, that 
the authority to issue the bonds would dépend wholly upon a judgment with 
which the commissioners had nothing of the making to do, and concerning 
which tbey would hâve the same opportunities to learn, by examining the 
records, as any other persons. An examination of the records would hâve 
shown them that the proceedings had been removed and that there was no 
judgment in force remainlng." 

It may be that what was thus said gives color to the présent con- 
tention ; but, if so, it was efifectually disapproved when later on the 
case came before the Suprême Court of the United States, for that 
court, although afiSrming the judgment, distinctly recognized that the 
pendency of the writ of certiorari did not preclude the plaintiiï from 
becoming an innocent purchaser, and proceeded to inquire whether or 
not there was évidence that "he was in a commercial sensé the bona 
fide holder of the coupons sued for." Stewart v. Uansing, 104 U. 
S. 50.5, 509, 26 L. Ed. 866. See, also, Lytle v. Lansing, 147 U. S. 
59, 62, 13 Sup. Ct. 254, 37 L. Ed. 78. That court had before held that 
one who was in fact a bona fide purchaser of bonds issued in the like 
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circumstances was not affected with constructive notice of the pending 
oroceeding to review the judgment of the county judge. Orléans v. 
Platt, 99 U. S. 676, 25 L. Ed. 404. Thèse cases, however, did not an- 
nounce a new rule, but merelv gave effect to the prior décision in* 
County of Warren v. Marcy, 97 U. S. 96, 24 L. Ed. 977, wherein the 
doctrine of constructive notice arising from a pending suit was pro- 
nounced inappHcable to negotiable securities, as is shown by the fol- 
lowing extracts from the opinion : 

"It is a gênerai rule that ail persons dealing with property are bound to 
talîe notice of a suit pending with regard to tlie title thereto, and will, on 
their péril, purchase tlie same from any of ttie parties to tlie suit. But this 
rule is not of universal application. It does not apply to negotiable securities 
purchased' bef ore maturity, nor to articles of ordinary commerce sold in the 
usual way. This exception was suggéstéd by Chaneeiior Kent in one of the 
leading cases on the subject in this country, and bas been confirmed by many 
subséquent décisions. ♦ ♦ • Its object is to protect the commercial com- 
munity by removing ail obstacles to the free circulation of negotiable paper. 
If, when regular on its face, it is to be subject to the possibility of a suit 

- being pending between the original parties, its negotiability would be seriously 
afCected, and a checli would be put to innumerable commercial transactions. 

■ Thèse considérations apply equally to securities created during, and to those 
created beforé the commencement of, the suit, and as well to controversles 
respecting their origin as those respectlng their transfer. Both are within 
the siame mischief and thé same reason." 

It sometimes happens, as in the présent case, that such securities 
are issued or negotiated in violation of a subsisting injunction in a 
pending suit, but that can make no différence in the rights of one who 
is in fact a bona fide purchaser, for the obvious reason that constructive 
notice of the injunction cannot be charged against one who is in no 
way charged with notice of the suit. Eexington v. Butler, 14 Wall. 
282, 20 L. Ed. 809; County of Warren v. Marcy, 97 U. S. 96, 109, 
24 L, Ed. 977; Coynty of Cass v. Gillett, 100 U. S. 585, 593, 25 L. Ed. 
585; Tregea v. Modesto Irrigation District, 164 U. S. 179, 187, 17 
Sup. Ct. 52, 41 L. Ed. 395. 

The several, matters presented in support of the claim that the 
defendant's- reqiiest for a finding in its favor in the nature of a di- 
rected verdict should bave been sustained bave now been considered, 
and none of them bas been found to be tenable. 

Error is assigned upon somé of the rulings in the admission and 
rejection of évidence, but spécial notice of such of them as would 
otherwise merit attention is rendered unnecessary by what has been 
said. 

No error being disclosed by the record, the judgment is affirmed. 



STEAENS V. TJNITBD STATES. 

(Circuit Court of Appeals, Eighth Circuit. February 1, 1907.) 

No. 2,411. 

1. CONSPIEACT— INDICTMENT— CONSTBUCTION. 

While a charge of conspiraey to defraud the United States under Rev. 

. St § 5440 [U. S. Comp. St. 1901, p. 3676], which wholly omits some es- 

sential élément of the offense, cannot be aided by the statement of acts 

done to effect its object, this does not prevent référence to such state- 
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ment for the purpose of ascertaining the sensé in which terms are used 
in cliarging the conspiraey. 

2. Same. 

An indictment under Rev. St. § 5440 [U. S. Oomp. St. 1001, p. 3676], 
wiiiet! charges a conspiraey to defraud tlie United State.s of certain of 
its lands hy means of taise forged and fraudaient entries thereof under 
the liomestead law, and avers that sueh lands were "in the district 
of lands subject to entry under the homestead laws of the United States" 
at a certain land office, and also in stating the acts done pursuant to 
such conspiraey charges the flling of ai)plications for homestead entry of 
certain described "public lands of the United States subject to home- 
stead entry," is not fatally détective, because in charging the conspiraey 
it does not expressly aver that the lands of which it was the purpose to 
defraud the United States were public lands, subject to homestead entry. 

S. Public Lands — Meanixg op Tebm. 

ïhe words "public lands," used in connection with entries in the 
land offices of the United States, if nothing be said to the contrary, relate 
to lands of the United States which are subject to disposition in some 
form under the public land laws, and not to those which are set apart and 
used for some spécial public purpose, such as post office sites, military 
réservations, and the like. 

4. Same— Homestead Entkies — Use of to Defraud United States When 

Lakds Not Subject to Disposai, in That Way. 

Not ail public lands are subject to homestead entry, and yet such an 
entry may be employed as a means of defrauding the United States of 
public lands not subject to disposai in that way, as where the exception 
turns upon a question of fact, such as whether the-lands contain valuable 
coal or minerai deposits. 

5. CONSPIRACY — INDIOTIIENT — StATEMENX OF JIEANS OF EfFECTING ObJEOT. 

Quijcre, whether it is necessary, in an indictment under Rev. St. § 5440 
[U. S. Comp. St. 1901, p. 3076], to set forth the means of effecting the ob- 
ject Of the conspiraey chargea, or to describe them so fully as to make 
their ade(îuacy apparent. 

6. Cbiminal Law— Motion in Akrest of Judgment— Grounds. 

The objection that an indictment for conspiraey to defraud the United 
States of certain public lands does not make it altogother clear to what 
lands the conspiraey related cannot be taken by a motion in arrest of 
judgment. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Criminal Law, 
§ 24.34.] 

7. Same — Motion for Direction of Verdict — Grounds. 

A verdict of acquittai in a criminal case will not be directed because 
of a defect in the indietmciit, unless it is oue which would be fatal on mo- 
tion in arrest of judgment. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
§ 1727.] 

8. Same— Waiver op Exception to Ruling. 

An exception to the overruling of a motion for a directed verdict of 
acquittai at the close of the government's case on the ground of the in- 
sufficiency of the évidence is waived by the défendant by introducing 
évidence in his own behalf. 

[Ed. Note — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
§ 2124.] 

9. Cowspiracy— Defrauding United States— I'ossession op Public Lands. 

A conspiraey to defraud the United States of the possession of public 
lands by means of frauduleut homestead entries is within Rev. St. § 
5440 [U. S. Comp. St. 1901. ]). 3076], althongli there is no purpose to carry 
tbe preiiminary entries to flual entry and patent. 
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10. Public 'Laniis— "ENTiîiES"~5rEANiNo of Term. 

In statutes and In comnion parlanee the word "pntrlps," whcn Bppllefl 
to proceedjnf?s in the land ofRce under tlie homestead law, is used with' 
various ineanings — sometimes in the sensé of preliminary entries, at other 
times in the sensé of final entries, and asain in the sensé of the proceed- 
Ings as a whole. 

In Error to the District Court of the United States for the Dis- 
trict of Minnesota. 

R. W. Stewart (John F. Htighes, on the brief ) , for plaintiff in error. 
Charles C. ïloupt, U. S. Atty. ( Joël M. Dxkey, Asst. U. S. Atty., 
on the brief), for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Tudges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Jndge. Royal B. Stearns, with anoth- 
er, was convicted in the District Court of a conspiracy to defraud the 
United States, a crime denounced by section 5440, Rev. St.. as amended 
May 17, 1879, 21 Stat. 4, c. 8 [U. S. Comp. St. 1901, p. 3676], which 
reads : 

"If two or more persons conspire eitlier to commit any offence asalnst 
the United States, or to defraud the United States In any mnnner or for any 
pnrpose, and oue or more of such parties do any act to effect the object of 
the conspiracy, ail the parties to such conspiracy shall be liable to a pennlty 
of not tnore than ton thousand dollars, or to imprisonment for not more than 
two years or to both fine and Imprisonment In the discrétion of the court." 

The indictment charges the conspiracy in this way: 

"Tlie sald Royal B. Stearns and William T. Horsnell did then and there 
unlawfuUy, wronsfuUy, feloniousiy, and knowinpcly conspire, combine, con- 
fédérale, and agrée together to defraud the United States of the title and pos- 
session of certain lands of the said United States, of great value, under the 
homestead laws of the said United States, by means of false, feigned, forged, 
fraudulent, and flctitious entries of said lands under the homestead laws of 
the United States, which Sfild lands were thea and there situate tn tlie state 
and district of South Dakota, and in the district of lands subject to eutry 
under the homestead laws of the United States at the local land offices of the 
United States, In the Pierre land district and in the Chamberlain land dis- 
trict, both of aaid land districts then and there being in the state and dis- 
trict of South Dakota." 

And it then charges with much particularity the doing of several 
acts to efïect the object of the conspiracy, the substance thereof being 
that the défendants caused to be presented and filed in said local land 
offices certain described homestead applications accompanied by certain 
affidavits, which purported to havc been subscribed and sworn to by 
bona fide homestead applicants in conformity with the homestead laws 
of the United States and the régulations of the General Land Office, 
but which, as was well known to the défendants, were false, forged, and 
fraudulent in this: They had not been subscribed or sworn to before 
the officer whose jurât was thereto a'^tached, and were not made by 
bona fide homestead applicants. This part of the indictment fully 
describes the spécifie lands embraced in thèse applications, and states 
that they were "public lands of the United States, subject to homestead 
entry," at said lanr], offices. 

Before the trial the sufficiency of the indictment was not questioned 
in any way, but after verdict it was challenged by a motion in arrest 
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of judgment, the déniai of which is assigned as error. The contention 
is that the indictment charges a conspiracy to defraud the United 
States of the title and possession of some of its lands by means of 
fraudulent homestead entries, without charging that the lands were 
public lands, subject to homestead entry, and that it is therefore fatal- 
ly defective, first, as not showing that the object of the conspiracy 
could be efïected by the means stated, and, second, as not enabling the 
accused to prépare their défense, because leaving it uncertain whether 
they would be confronted at the trial with proof that the conspiracy 
related only to public lands, subject to homestead entry, or extended to 
other lands of the United States, not public or subject to homestead 
entry, such as post office sites, military réservations, and the like. 

Lands of the United States, which are used as post office sites, 
military réservations, and the like, are not within the opération of the 
public land laws, and no attempt to make entries of them in the land 
offices can be effective for any purpose, because the land officers hâve 
no authority to dispose of them. Wilcox v. McConnell, 13 Pet. (U. 
S.) 498, 513, 10 L. Ed. 264; Scott v. Carew, 196 U. S. 100, 109, 25 
Sup. Ct. 193, 49 L. Ed. 403 ; Burfenning v. Chicago, etc., Co., 163 U. 
S. 321, 16 Sup. Ct. 1018, 41 L. Ed. 175; Smelting Co. v. Kemp, 
104 U. S. 636, 641, 26 L. Ed. 875. Se long and firmly has this been 
settled, and so generally is it recognized throughout the public land 
States and territories, that when mention is there made of entries in 
the land offices it is immediately understood, if nothing be said to the 
contrary, that they relate to lands which are subject to disposition in 
some form under the public land laws, and not to those which are 
set apart and used for some spécial public purpose. True, the former, 
when there is occasion to distinguish them from the latter, are usuallv 
spoken of as "public lands" (Barker v. Harvey, 181 U. S. 481, 490, 
21 Sup. Ct. 690, 45 L. Ed. 963; Northern Eumber Co. v. O'Brien, 
71 C. C. A. 598, 139 Fed. 614), but this is not essential if the meaning 
be otherwise plain. Leavenworth, etc., Co., v. United States, 92 U. 
S. 733, 23 L. Ed. 634. 

Not ail public lands are subject to homestead entry, but it does 
not foUow that attempts to make homestead entries of such as are 
excepted from that mode of disposai are never effective. When the 
exception turns upon a question of fact, such as whether the lands 
contain valuable coal or minerai deposits, the détermination of which 
is committed to the land officers and must rest upon proof s outside 
the records, it is alvvays possible for applicants, by making false proofs, 
to impose upon thèse officers, and secure the allowance by them of 
homestead entries of lands of the excepted class. Of course such 
entries are fraudulent, but, being allowed in the exercise of a law- 
ful authority, they are not void, but voidable merely, and may be the 
means of defrauding the United States. Burfenning v. Chicago, etc., 
Co., supra; United States v, Mackintosh, 29 C. C. A. 176, 85 Fed. 
333 ; United States v. Minor, 114 U. S. 233, 240, .5 Sup. Ct. 836. 29 
L. Ed. 110; Steele v. Smelting Co., 106 U. S. 447, 453, 1 Sup. Ct. 389, 
27 L. Ed. 226; United States v. Winona, etc., Co., 15 C. C. A. 96, 103, 
67 Fed. 948 ; Parsons v. Venzke, 164 U. S. 89, 92, 17 Sup. Ct. 27, 41 L. 
Ed. 360 ; In re John O'Dea, 6 Land Dec. Dep. Int. 819. And they may 
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also be fraiidulent for other reasons, applicable to ail original liome- 
stead entries, as where they are made in pursuance of coUusive agrée- 
ments by the applicants to give to others the benefit thereof, or are 
made by persons who falsely represent themselves as possessing the 
requisite qualifications when they do not possess them. 

We are aware that there is persuasive authority for the position, 
taken by the learned judge who presided at the trial, that under sec- 
tion 5440 the means of effecting the object of the conspiracy do not 
constitute an élément of the offense and need not bs statd in the 
indictment, or, if stated, need not be so fully described or so supple- 
mented by the statement of other matters as to make their adequacy 
apparent. United States v. Dustin, 25 Fed. Cas. 944, No. 15,011 ; 
United States v. Dennee, 25 Fed. Cas. 818, No. 14,948 ; United States 
V. Gordon (D. C.) 22 Fed. 250; United States v. Benson, 17 C. 
C. A. 293, 298, 70' Fed. 591, 596 ; Gantt v. United States, 47 C. C. 
A. '210, 108 Fed. 61. See, also, United States v. Cruickshank, 92 
U. S. 542, 558, 23 L. Ed. 588 ; Pettibone v. United States, 148 U. S. 
197, 303, 13 Sup. Ct. 542, 37 L. Ed. 419 ; Dealv v. United States, 
153 U. S. 539, 544, 14 Sup. Ct. 680, 38 L. Ed. 645. But as in the 
présent case the resuit must be the same whether this position be cor- 
rect or otherwise, and as its correctness was neither affirmed nor 
denied in argument, we deem its considération at this time unnecessary. 

With thèse preliminary observations, some of which will serve to 
avoid any misapprehension of what is hère decided, we proceed to con- 
sider the objections made to the indictment. The act of conspiring, 
the purpose to defraud the United States of the title and possession of 
certain of its lands, and the doing of several acts to effect this pur- 
pose are ail directly and plainly stated. And in like manner it is stated 
that the unlawful purpose was to be effected under color of the home- 
stead law, by means of false, forged, and fraudulent homestead en- 
tries. This, without more, strongly implies that the conspiracy had 
in view lands which were public and possible of acquisition through 
such entries. But the matter is not left to implication merely. It is 
further stated that the lands were "in the district of lands subject to 
entry under the homestead laws of the United States" at designated 
local land offices, a permissible meaning of which is that the lands 
were part of those which were subject to homestead entry at thèse 
land offices. And that this is what was intended is apparent when the 
statement of the overt acts is examined, for it is there said that "to 
effect the object of such conspiracy" the accused caused certain home- 
stead applications to be made at thèse land offices for spécifie "public 
lands of the United States, subject to homestead entry" thereat. We 
recognize that a charge of conspiracy under section 5440, which 
wholly omits some essential élément of the offense, cannot be aided by 
the statement of acts donc to effect its object (United States v. Britton 
108 U. S. 199, 205, 2 Sup. Ct. 531, 37 L. Ed. 698), but this does not 
prevent référence to such statement for the purpose of ascertaining the 
sensé in which terms are used in charging the conspiracy. Dealy v. 
United States, 152 U. S. 539, 545, 14 Sup. Ct. 680, 38 L,. Ed. 545. 

Our conclusion is that the indictment, although susceptible of im- 
provement, makes it clear to the common understanding that the 
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conspiracy had in view public lands which were possible of acquisition 
by nieans of homestead entries, and that the accused, attended by 
counsel as they were, could not reasonably bave understood it otlier- 
wise. But if it were conceded that the indictment does not make it 
altogether clear to wliat lands the conspiracy related — which is the 
most that is claimed — the defect would not be available on motion in 
arrest of judgment. As was said bv Mr. Justice Brewer in Dunbar 
V. United States, 156 U. S. 185, 192," 15 vSup. Ct. 335, 39 L. Ed. 390: 

"While it may be true that a défendant b.y waitiiig imtil that thne [after 
verdict] does uot wuive the ob.ieclion tliat sonie substautial élément of tbe 
crime is omitted. yet be does \vaiye ail objections wliieb rnn to the mère 
form in which the varions éléments of the crime are stated, or to tiio fact that 
the indictment is inartiflcially drawn. If, for instance, the description of 
the property does not so clearly identify it as to eiiable bim to prépare bis 
défense, be sbould raise tbe question by some proliminary motion, or per- 
liaps by a demand for a bill of particulars ; othonvise it may properly be 
assmned as against him that be is fully informed of tbe précise property in 
respect to which he is charged to hâve violated the law." 

It follows that the motion in arrest of judgment was rightly denied. 

At the close of the government's case in chief the accused requested 
the court to direct a verdict of acquittai, advancing as reasons there- 
for that the indictment wotild not sustain a conviction, and that the 
évidence was not sufficient to take the case to the jury. The request 
was denied, and error is assigned thereon. It is not usual to question 
the sufïïciency of an indictment in this way, and is not admissible, save 
for a defect which would be fatal on motion in arrest of judgment, 
ail others being waived, if advantage thereof be not taken in advance 
of the trial. As has been shown, the indictment was sufficient as 
against a motion in arrest. In so far as the request questioned the suf- 
ficiency of the évidence, it was waived by the action of the accused in 
subsequently proceeding to offer évidence in their own behalf. Burton 
v. United States, 7S C. C. A. 243, 142 Fed. y?'; School District v. 
Chapman, 152 Fed. 887. 

The matter which next claims our attention is an objection to a 
portion of the court's charge to the jury. As a preliminary to its 
statement and considération it will be well to recite briefly the facts 
which the évidence tended to establish. Certain ranchmen and stock- 
growers were maintaining unlawful inclosures of public lands in the 
Pierre and Chamberlain land districts in South Dakota, were appre- 
hensive that they would be required to remove their inclosures by 
proceedings under the act of February 25, 1885, c. 149, 23 Stat. 321 
[U. S. Comp. St. 1901, p. 15241, and had solicited the défendant 
Stearns to devise some plan which would enable them to maintain 
their exclusive use and occupancj' of the lands inclosed. Stearns was 
a land locator at Pierre, S. D., and the défendant Horsnell was con- 
ducting an employment office at St. Paul, Minn. At the latter place 
the défendants entered into this arrangement: Horsnell, upon induce- 
ments to be otïered by him, was to secure homestead applications, home- 
stead and nonmineral affidavits, and also five-year leases, to be signed 
in blank by persons visiting bis office, and was to transmit thèse papers 
to Stearns, who was to insert therein descriptions of public lands so 
unlawfully inclosed; was to secure false certificates from some officer, 
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authorized to admînister such oaths, that the affidavîts were subscribed 
and swom to in his présence by those whose names were signed to 
them; was to présent the applications and affidavits, as so perfected 
in form, at the local land offices and secure the allowance thereon of 
preliminary homestead entries; and was thcn to deliver the leases, 
with the blanks suitably filled in, to those who had the lands unlawfully 
inclosed. The purpose in this was, not to initiate and secure lawful 
homestead entries on behalf of bona fide applicants, but to enable those 
who had the lands unlawfully inclosed to continue in the exclusive use 
and occupancy of them, as against the United States and the public. 
during the live-year period prescribed for earning title under the 
homestead law. A'iany acts, including those specified in the indictrnent, 
were donc by one or both of the défendants to eflfect this purpose. 
Whether or not it was also the purpose that the preliminary entries 
should be carried to final cntry and patent for the benefit of the de- 
fendants, or the ranchmen and stockgrowers in whose behalf they were 
acting, was the subject of conflicting évidence. 

The court, in effect, instructed the jury that, if the charge was other- 
wise established, it was within the statute, even though the purpose 
was confined to defrauding the United States of the possession of the 
lands by means of fraudulent homestead entries, and did not include 
the acquisition of the title. This, it is urged, was error, because, first, 
the United States could not be defrauded of the possession by anything 
short pf what would pass the title; second, its possession of public 
lands is theoretical only and not a thing of value ; and, third, the in- 
dictrnent, in charging the conspiracy, uses the word "entries" only in 
the sensé of final entries. We cannot assent to thèse contentions. 

The homestead law plainly confers the right of possession upon the 
entryman when the preliminary entry is made, for it makes actua! 
settlement, followed by résidence and cultivation for a period of five 
years, a condition to obtaining the title, and requires the applicant 
to make and file, with the application for the entry, an affidavit "that 
he or she will faithfully and honestly endeavor to comply with ail the 
requirements of the law as to settlement, résidence, and cultivation 
necessary to acquire title to the land applied for." Rev. St. § 2290 ; 
Act March 3, 1891, c. 561, § 5, 26 Stat. 1095 [U. S. Comp. St. 1901, 
p. 1389] ; Rev. St. § 2291 [U. S. Comp. St. 1901, p. 1390] ; Shiver 
v. United States, 159 U. S. 491, 497, 16 Sup. Ct. 54, 40 L. Ed. 231; 
Peyton v. Desmond, 63 C. C. A. 651, 662, 129 Fed. 1, 12. But the 
right to the possession, like the right to make the entry, is extended 
only to those who intend to earn the title by faithfully and honestly 
complying with the law. To secure the entry by feigning such an 
intention is to secure it fraudulently, and to then use it as a mère 
cover for obtaining or prolonging an unlawful possession is to defraud 
the United States of the possession. 

While the government pursues a libéral policy in respect of its 
public lands, and requires that they shall remain open in order that 
settlement and entry thereof under the gênerai land laws may not be 
discouraged or impeded, and that such as are adapted to grazing pur- 
poses may be freely accessible to ail (Act Feb. 25, 1885, c. 149, 23 Stat 
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321 [U. S. Comp. St. 1901, p. 1524] ; Buford v. lioutz, 133 U. S. 
320, 10 Sup. Ct. 305, 33 L. Ed. 618 ; Camfield v. United States, 167 
U. S. 518, 17 Sup. Ct. 864, 42 L. Ed. 260), it does not thereby surrender 
its possession of them, or render it of no value. On the contrary, tliis 
is but an exercise of its right of possession in a manner deemed of 
advantage to it in the proper exécution of the gênerai land lavvs, and 
in the accomplishment of the purposes which prompted their enact- 
rnent. 

In statutes and in common parlance the word "entries," when ap- 
plied to proceedings in the land offices under the homestead law, is 
used with varions meanings— sometimes in the sensé of preliminary 
entries, at other times in the sensé of final entries, and again in the 
sensé of the proceedings as a whole. In this indictment it is evidently 
used in the sensé of the proceedings as a whole, because it refers to 
that whereby the possession and the title are acquired, and so em- 
braces preliminary entries. 

We find no error in the record, and the judgment is accordingly 
afïirmed. 



CUNNINGHAM v. CITY OF CLEVELAND, TENN., et al. 

(Circuit Court of Appeals, Sixth Circuit March 24, 1907.) 

No. 1,586. 

1. Municipal Corporations— Judqmbmt Agairst Cokporation— Misappu- 

CATION OF Revenue. 

Where a city is given by statute authority to borrow rnoney for the eree- 
tiou of public buildings and to issue its bonds therefor, it bas not the right 
to use its current revenues for that purpose as agalnst a judgment creditor, 
whose judgment is payable only from the surplus of such revenues above 
current expenses. 

[Ed. Note. — Constitutional and statutory limitations of municipal indebt- 
edness, see note to City of Helena v. Mills, 36 C. 0. A. 6.] 

2. Same— Enforcement of Judgment— Mandamus. 

A writ of mandamus requiring a clty to levy taxes for municipal pur- 
poses to the full amount permitted by statute, and to apply the surplus re- 
maining after paying current expenses chargeable thereon in payment of 
a judgment against it, is continuous in its opération, and the court may 
modify its order from time to time to meet the exigencies of the case. 
It may bring in as parties offlcers elected after its order was made, and, 
while it cannot control their discrétion if honestly exercised, It may exer- 
cise a supervisory power over their acts so far as necessary to insure au 
observance of its mandate in good faith. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Frank Spurlock, for plaintifif in error. 
J. B. Sizer, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This cause is now hère for the fourth 
time. On the first occasion, it was brought up on an appeal by the 
complainant from a decree of the Circuit Court dismissing the bill. 
The decree was reversed, with directions to enter a decree for the 
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complainant for the fiill amount claimed by the bill, with iiiterest and 
costs. The décision of tliis court was of the date of December 9, 
1899. The facts of the case and the opinion of the court were re- 
ported in 98 Fed. 657, 39 C. C. A. 211. Pursuant to the mandate, on 
April 11, 1900, a decree was entered in the Circuit Court in favor of 
the complainant for the sum of $9,852,12 and costs. Execution was 
issued thereon and returned nulla bona. On July 11, 1900, the com- 
plainant fîled a pétition in the Circuit Court praying for a mandamus 
to compel the city to levy and collect a sufficient tax and therewith to 
satisfy the decree. To an alternative writ the city returned that it 
had already assessed a tax for that year of 75 cents on each $100 for 
the maintenance of its municipal functions, that this assessment was 
the limit of its power of taxation under its charter, and that no sur- 
plus would remain after applying the amount assessed to the neces- 
sities of the city gfovernment. The complainant demurred to this re- 
turn, and the demurrer was sustained; the court being of opinion 
that the city had the powér, and it was its duty, to levy a spécial tax, 
notwithstanding the limitation of 75 cents on the $100, which the 
court thought was a limitation upon its power to tax for ordinary 
municipal purposes. The court was further of opinion that the re- 
turn was însufficient in that it failed to state the purposes for which 
the gênerai tax had been levied. A judgment was entered in accord- 
ance with this opinion, and the défendant sued out a writ of error to 
this court. It was hère held upon considération of the relevant pro- 
visions of the city's charter that the Circuit Court was in error in 
holding that the aforesaid lirnitation did not exclude the power to 
levy a spécial tax to satisfy the decree; and we reversed the judgment. 
But on doing this we indicated tô the Circuit Court our opinion in 
respect to the judgment which that court should enter. The case, as 
then presented, and the opinion of this court, are reported in 111 Fed. 
341, 49 C. C. A. 383. As the judgment which we then indicated as 
the proper one was made the judgment of the Circuit Court upon the 
réception of the mandate, and was, and still continues to be, the guide 
for subséquent proceedings, we hère set fortli a copy of so much there- 
of as is now material.: 

"That the défendant below be direeted to pay over any surplus which may 
remaiu from the proceeds of the total levy made for ail purposes in 1900, aft- 
fv defraying the current expenses ehargeable upon the ordiuary revenue of the 
èity, and that it make a further return showing the amount of the tax so col- 
lected, and how same has been applied. That the détendants below be com- 
manded to levy for each year succeeding the entry of this judgment the fuU 
tax of -75 cents on the ,$100 of assessable city property, and the full poil and 
privilège taxes permitted by the charter of 1893, uutil the ,iudgment of relater, 
with ihtcrest and costs, shall be fully paid; and, after defraying ail ordinary 
expenses payable out of the revenue so raised each year, it will pay over to 
the relator any surplus remaining each year, uutil his .-judgment shall be paid, 
and that it make ail such other returns as shall be re<iuired by the court be- 
low, showing how it has obeyed this .iudgment." 

After the Circuit Court had entered the judgment we d'rected, the 
city made a further return as therein required, and évidence relating to 
the matters stated in said return was taken before a master as in equity 
proceedings; but the relator had taken no issues either of fact or law 
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upon the return. The master did not report the évidence, but stated 
his own conclusions of the state of the city's finances, reached by him 
with the assistance of an accountant. Upon his report of the sum 
which ought to be in the treasury for the satisfaction of the decree 
exceptions were filed, which being overruled the court ordered that 
the défendant pay into court within 20 days the sum of $5,631.19 to 
be apphed upon the decree. Upon a writ of error, because no issues 
had been made and for other irregularities, in conséquence of which 
we were unable to review the proceedings to any purpose, the order 
was reversed and tlie cause remanded, with instructions to permit a 
further return, to require the relator to demur or plead, or take ex- 
ception thereto as he might elect, and to take further proceedings in 
conformity with the opinion which we filed. The report of the case 
on that writ of error is to be found in 137 Fed. 667, 62 C. C. A. 393. 
Thèse directions being entered in the Circuit Court, the city made a 
further return showing the revenues it had coUected and the dis- 
bursements it had made for the years 1900, 1901, 1902, and 1903, 
respectively, and the parties pleaded to issue thereon, and the relator 
also filed exceptions to the return. The case was finally submitted 
upon the return, the exceptions thereto, and certain agreed facts. The 
court overruled ail the exceptions, and adjudged the return to be suf- 
ficient, and that the relator pay the costs of the proceeding. The case 
is now hère upon a writ of error to reverse that judgment. 

We take the facts as we gather them from the return of the city 
and the agreed statements. The return for the year 1900 shows that 
taxes to the amount of 75 cents on the $100 of the valuation were 
collected. It also shows that the whole amount thus collected was 
disbursed, but that no part was applied to the relator's decree. The 
exceptions of the relator to the disbursements of that year challenge 
the following items : An item of $250 paid to attorneys for services 
rendered in 1899. It does not appear at what time in 1900 this item 
was paid; nor is it important, as we think, to fix the précise date. 
The pétition for mandamus, filed in July of that year, did not seek 
to impound the gênerai taxes for 1900, or any part of them. It was 
filed for the purpose of compelling a spécial levy to satisfy the decree, 
and that was what the Circuit Court ordered. Until the date of the 
judgment of this court, which was October 8, 1901, there was no order 
or judgment which interfered with the power of the city to pay any 
valid obligation. The order then made could only apply, so far as 
the revenues of that year were concerned, to any surplus arising from 
the collections of that year which still remained in the treasury. The 
same observations apply to the second exception, which is to the dis- 
bursement in that year of $843.70 to pay a note given for a rock- 
crusher, and to the third exception, to the payment of $533.40 due on a 
judgment against the city -for attorney fées. It is not charged that 
any of thèse three items were not valid obligations of the city. 

The return for 1901 shows that taxes to the fuU amount of 75 cents 
on the $100 were collected, that they were ail disbursed, but none to 
the relator. Among the disbursements was an item of $2,125 for the 
purpose of building an addition to a public school building, and this 
disbursement formed the subject of thç relator's fourth exception. 
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The date in 1901 when this item was disbursed, as îs the case with 
ail .the items of disbursements in this and the previous year, is not 
shown. If it was paid before October 8, 1901, it was not within the 
scope of the judgment of this court of that date, and for the reason 
above stated in regard to jDrevious exceptions no order of the court 
was pending which forbade the disbursement, and the city or its of- 
ficiais would not be in contempt for making it. The burden was on 
the relator to prove that it was after that date in order to bring the 
respondent under the opération of the order. We are not to be under- 
stood as saying that the particular disbursements above mentioned and 
now challenged by the relator were made with due regard to his rights. 
We only say that upon this writ and the order thereon directed by 
this court in October, 1901, the court ws restr'cted to the limits of the 
writ and order. We make thèse observations respecting the disburse- 
ments challenged with a qualification which we propose to consider 
hefe, though it relates as well to the exception following, which bas 
regard to another disbursement of $2,548.85 made during the year 
1902 for another addition to the school building. We préface what 
we are now to say with the statement that in 1902 the full amount 
of 75 cents on $100 was levied and coUected and disbursed without 
any relief to the relator. And so of 1903. Counsel for the relator 
contends that thèse appropriations for additions to the school building 
were not justifitti as against him for the reason that section 21 of the 
charter authorized the city to borrow money and issue its bonds there- 
for to erect public buildings, and that it was its duty to avail itself of 
that power, if it had not enough to p.ay its other obligations falling due. 
We are strongly inclined to think this point is well taken. It seems 
probable thit the Législature c~ntemplated just such a situation as this 
as likëly to happen. The building of such large structures would nec- 
essarilv involve the use of large sums of money, several times larger 
than the municipàlity was authorized to raise for its current annual 
expenses, which for those purposes were^ meager enough already. It 
is true it was a grant of àuthority, and it may be said that a discrétion 
existed. But,, if the city owed an honest debt which it could not other- 
wise pay, it would seem to be due to the owner of that debt that the 
discrétion should be exercised ■ in his f avor. Supervisors v. United 
States, 4 Wall. 435, 18 L. Ed. 419 ; City of Galena v. Amy, 5 Wall. 
705, 18 L- Ed. 560; Deere v. Commissioners, infra. During the years 
1901 and 1902, the city disbursed for thèse new buildings $4,673 eut 
of funds which were raised for ordinary expenses, and therefore ap- 
plicable to the debt due the relator, if not necessary for current use. 
We think he had a lawful right to expect this, and that if, after paying 
its ordinary expenses, it should hâve no funds to erect school build- 
ings, the city should exercise its powèr under the statute providing 
for raising funds for that purpose, if, indeed, there was a real neces- 
sity. It was not a case where the city would hâve to appropriate its 
ordinary revenues to erect school buildings or go without. No such 
necessity could be appealed to in order to justify the city in withhold- 
ing from the relator the debt due him and defeating his just expecta- 
tion that the city would in good faith exercise its powers in such a way 
as to pay him. When we speak of the city, we mean to include the 
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officiais who, from time to time, represented it in the levying and col- 
lecting its taxes and appropriating its revenues. 

We are therefore of opinion tliat the Circuit Court erred in holding 
that the return was sufficient, and specifically in regard to the disburse- 
ment of $2,548.85 for school buildings in 1902, and in so far its judg- 
nient should be reversed, with directions to adjudge the return in- 
sufficient in the regard mentioned. And it is authorized, if it shall be 
so advised, to order a more spécifie return as to the time when the 
disbursement of the $2,125 for school buildings was made in 1901, 
and, if it shall appear that it was made after the 8th day of October 
of that year, the said return in that respect should be judged insuf- 
ficient. The costs of the proceeding were erroneously ad judged to 
be paid by relator. The relator was entitled to a return to the writ. 
The circumstances justified him in pursuing his remedy, and, as above 
indicated, we think the court erred in holding the return sufficient, 
and that the relator should hâve been awarded costs. 

The return made for the year 1903 shows that the full 75 cents on 
each $100 was levied and collected and disbursed by the city, and tliat 
nothing has been paid to the relator. It also shows that there was a 
''cash balance in the hands of the city treasurer for 1903" of $722.61. 
Nothing is said about this in the judgment of the court below; and, 
from the fact that no error is assigned because the court did not order 
it to be paid over, we do not concern ourselves with it. There is no 
assignment of error in dealing with the return for 1903, except as it 
may be indirectly involved in the assignments presently to be noticcd. 
Apparently that surplus would be paid to the relator. 

The other ass'gnments of error seem to be intended to raise two ques- 
tions of an interesting character, of which one is whether the act of the 
Législature of Tennessee of 1895 which transfers the duty of valuing 
the property of the city for assessing taxes from the recorder of the 
city to the county assessor, who makes, under that act, a single 
valuation for state, county, and municipal purposes, impaired the 
obligation of the city in respect of his contract, which was of earlier 
date. Under the then existing law the recorder valued the property 
in the city only, and he was by the statute required to value it at its 
true cash value. This the relator was entitled to hâve donc, and he 
might probably hâve compelled the recorder to make such a valuation. 
In Deere v. Board of County Com'rs (C. C.) 33 Fed. 823, it was held 
by Mr. Justice Brewer, then Circuit Judge, that, where at the date 
of the obligation the commissioners were authorized in their discré- 
tion to levy a poil tax to m.eet the obligations of the county, a man- 
damus might properly be issued to compel them to do so, notwith- 
standing their authority to levy poil taxes had since been taken away 
by a law of the state; the case being one where a judgment creditor 
could not be satisfied by other methods of taxation. By the act of 1895 
the valuation is to be made by an officer who is not an officer of the 
city, but ;one who, when he values property, values it not only for 
city purposes, but for those of the state and county, and he could 
not be compelled to make a valuation for the former without also doing 
it for the latter. In normal circumstances the mère transfer of such a 
duty from one officer to another would not impair any contract obliga- 



912 152 FEDERAL EEPORTEU. 

tion.' But hère the difficulty, as pointcd out by tlie relator, is that the 
county asscssor values property, and lias beeii during récent years 
valuing the property in this city, at only 70 per cent, of its true cash 
value. The resuit is that 30 per cent, of value cannot be taxed for 
city purposes at ail. Nor has he any available remedy as he would 
hâve if the recorder of the city were charged with the duty. A valua- 
tion of the latter would be made for city purposes only, and compulsory 
process would be adapted to its proper purpose. liut a valuation by 
the county asscssor of the property in the city could not be made by 
him at its true cash value without drawing upon it an unequal burden 
of State and county taxes, unequal as respects the state taxes with ail 
other property in the state, and as regards the county taxes with the 
other property in the county. Apparently the resuit would be to effect 
an inequality of taxation which is forbidden by the Constitution of 
the state and affect the legalitv of taxation elsewhere. See Taylor 
V. Louisville & N. R. Co., 88 Fed. 537, 31 C. C. A. 537. But we'are 
prevented from expressing a definite opinion upon the question thus 
presented by theiact that there is no adéquate foundation laid in plead- 
ing and procédure for invoking the judgment of the court upon it. 

The other question is whether the court might compel the city to 
make:a distinct levy of 75 cents on eàch $100 of the 30 per cent, of 
valuation which has not been taxed, and apply this to the payment of 
the judgment. But hère we hâve the same difficulty. The conditions 
required for awarding this spécial relief are not found in anything 
which the relator has done or asked in the requisite légal form of 
procédure. 

The judgment of the court below will be reversed, with costs, and 
the cause remanded with directions to enter a judgment for the re- 
lator as indicated in the foregoing opinion. 

We hâve thought it necessary to review the order of the Circuit 
Court which adjudged the. return sufficient, and to reverse the same 
to the extent that we hold the order erroneous, lest the order might 
conclude the relator in any subséquent proceeding he might be advised 
to take against the board or the individuals composing the same for a 
breach of duty in respect of the levying and appropriation of taxes 
which should hâve been applied to the payment of his debt. In saying 
this, however, we are not to be understood as expressing any opinion 
as to whether such a remedy is open to the relator or not. 

When, on October 8, 1901, we directed the order hereinbefore in 
part recited, we assumed that the board of mayor and aldermen of the 
city, its duties being defined, would in good faith proceed to exercise 
its legitimate powers so as to provide for the payment of the relator's 
judgment. It is now complained that it has acted in bad faith, and has 
industriously so shaped its conduct as to exclude the relator from the 
relief due to him. We do not need to express an opinion upon that 
subject. There is, however, an aspect of the case which we should not 
ignore. The court below expressed the opinion that whatever the fault 
of the board in respect' of the appropriation of the taxes levied in 
previous years, inasmuch as those taxes had been already disbursed 
and could not nov/ be reached, and the membership of the board had 
been changed so that other persons now composed it, the court was 
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without power to remecly the mischief. And counsel for the défend- 
ant lays stress upon thèse conditions and urges the impossihihty of 
the relator's obtaining any relief for former conduct of the board, as 
matters now stand. It cannot be denied that tbere is mucli force in 
tiiese objections. Tlie court may not order wliat is impossible, and it 
should not visit upon an innocent party tiie conséquences of another's 
fault. But the writ is of continuons opération and the order of the 
court is subject to snch amendments as the exigencics of the case ma}' 
from time to time require. It may bring in new parties, and it ma}' 
reform its requirements so long as the substantial object of the pro- 
ceeding remains the same and is not yet accomplished. And, in vievv 
of subséquent events, we think the court below, if it should be so 
moved, should, and it is perm'tted to, amend the order directed by 
this court in October, 1901, so as to bring in said board as a respondent 
in this proceeding, and to require the said board in each year to sea- 
sonably estimate what sums are required for the ordinary expenses of 
the city for that year, and for what particular expenses and in what 
amounts such sums are required, and what sum it pro]30ses to levy for 
the payment of the relator's judgment ; and forthwith, upon the mak- 
ing such déterminations, make report to the Circuit Court in which 
this cause is pending, stating fully and particularly the several sums 
and for what several purposes it bas determ'ned to levy and collect tax- 
es during that year, and in such form, and to the end, that the court 
may fidly understand whether its mandate is being observed ; and the 
Circuit Court is directed, as soon as practicable after receiving such 
report, to review the same and ascertain whether its order is being 
obeyed, and, if it sha'l be of opinion that it is not, and that the conduct 
of the board is not taken in good faith toward the relator, t'^en to make 
such spécifie order and direction as shall require the said board to so 
modify its previous détermination as to conform to the détermination 
of the court. So long as the board acts lawfully and in good faith, 
its discrétion cannot be supervised by the court. But it cannot, und îr 
the guise of its discrétion, be permitted to accomplish an unlawful 
purpose. And the court below is directed to give notice to said 
board of the amendment of the former order directed bv this court, 
in case such amendment shall be made, and of the further require- 
ments herein directed, which notice the said board will file for its in- 
formation in each subséquent year. It is proper to say that, in the 
foregoing direction in regard to making the board a respondent in 
the process, it is not to be inferred that we think it is n-.t so already 
in légal contemplation. Our purpose is to relieve any doubt which the 
board might entertain in regard to its relation to the proceeding. 
Order reversed, with directions as herein indicated. 
152 F.— 58 
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OTIS STEEL CO. t. WINGLa 

(Circuit Court of Appeals, SIxth Circuit April 11, 1907.)' 

No. I,ei4. 

1. Mastkh and Servant— NEOLTGBNCii—TN.TTjBiES to Thied Peuson. 

l'ialntiff, a servant of an independent contractor, went to dpfpnflant' s 
mill for the purpose of hauling oertain steel plates for défendant. The 
plates were uniforujiy loaded on the wagons by two movable crânes, which 
operated simultaueously and placed the plates on the wagon in the posi- 
tion Indicated by the driver. Flaintiff toolj a position on one side of the 
front wheels of the wagon, and directed defendant's servant in oharse of 
the crânes to tnove them forward a trltle In order to drop the plâtre in tlie 
correct position on the wagon. The front erane was started forward by de- 
fendant's servant in charge of It witbout waitlng to see that the other was 
aiso nioving, which resulted in puHIng ont the fnmt honk and pennitting 
the plates to swing toward plaintlff and strike him, before he could es- 
cape. Ueld, that défendant was actlonahly négligent. 

li:d. Note. — For casea in point, see CeuL Dlg. vol. 34, Master aud Serv- 
ant, S§ 1217-1225.] 

2. SaME— CONTEIBUTOKT NEGUOENCB. 

l'iaintiCf was not, also, négligent as matter of law In standing In tbe po- 
sition talcen by him. 

[ICd. Note. — For cases in point, see Cent Dlg. vol. 34, Master and Serv- 
ant, § 1274.] 

S. Same— Fei.i-ow Servants — Servant or Inoepenoent Contractor. 

l'iaiiitiff wa» the driver of one of several teams owncd liy lils father, 
wlio hanled stcel plates for défendant as an iiidcpendcnt contrai-ror. 'l'he 
driver of another Wagon had placed tlie saine to receive jilates which were 
lowered by two overliead crânes, auii rciiuewted [ilanitilî to siiiperiiiteiid 
the placiiig of the p'ates în position on hls wagon. l'IaliitilT directed the 
cr.-incs to l)e movcd siightiy aliead, wlien (leferidant's servant in cliarse of 
one of tlie crânes movcd it forward licnire the other crâne was started, 
which rcsnited hi plaintiff's in.inry. llrUl. that plaiutiff wus not a fellovv 
Servant for the time l)eiiig of tlie crâne operator. 

Il'.d. Note. — Por cases In point, see Cent. Ulg. vol. 34, Master and Serv- 
ant, § 4S2. 

\\'ho are fellow servants, sep note to Northern Pac. R. Co. T. Smith, 8 
C. C. A. titiS; Flippiu V. Klmball, 31 G. C. A. 2SG.] 

In Error to tbe Circuit Court of tlie United States for the Eastern 
Division of the Northern District of Oliio. 

The défendant In error, a teainster. whi'e engaged In taking on a lond of 
Steel [liâtes at the tiilll of the plaintiff in error, sustained an in.inry froui the 
sliiiphig of a bniiflle of suspendcd plates ont of the hooks, and lost a leg. 
Mldiael Wingle. the father of the défendant In error. Francis Wingle, owncd a 
nnniher of teams, and diii hauling as an Inrlependent contractor. Tlie Otis 
Slecl Company, makers of steel ]jlates, bad a contract with him to do such 
hauling for them as they shotild be unahle to do with their own facilities, at a 
flxed priée per ton. U|>on the occasion in qncstion, two of his wagons had 
been sent to the steel mill to receive loads. One of thèse wagons was driven 
by a teamster nanied John Nuss; the other was driven by the défendant in er- 
ror. But one wagon conld be loaded at the sanie time, and the wagon of Nuss 
was first backed into tlie mill and placed in position for loadiiig. The plates 
to be hanled were about 2ô feet in leugth and 4 feet vvlde. It was the busi- 
ness of the Otis Company to place the^e plates upon the wagons m such posi- 
tion as the teamster niight indicate as best for their safe carriage. To carry 
thèse plates to tiie loaditig platform and r>l't<'C them on the wagons, two over- 
head crânes were used, moving Indepeudeutly, but in uuison, aud operated. by 
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the servants of the company. To lift and move thèse plates tbcre was at- 
tached to each crâne a set of hooks connected with the eraues by means of a 
chaln. Thèse plates were only about one-half inch thick, and a bundle of sevea 
or eight were customarily carried at one time for loadiiig. One set of hooks 
would be attached to the forward end of the plates, and the other set to the 
other end. When the hooks were thus attached, the plates could be securely 
lifted and moved into position over the wagon ; but to do so without danger 
of their slipplng out of the hooks it was essential that the crânes should be 
operated together. On the day when Francis Wingle was hurt, a usual num- 
ber of plates had been brought from the rear of the mill to the wagon and 
were suspended over the wagon driven by Nuss and there stopped. Nuss was 
inexperlenced in loading, and at this stage he called on détendant in error, 
who was outside the mill with his own team, to come in and show him how 
to proceed with the loading. He came in accordlngly, passed by Nuss' horses, 
and took a place on one side of the front wheels of hls wagon. Seeing from 
the position of the suspended plates that, if lowered then on the Nuss wagon, 
they would rest too far back on the wagon and be liable to slide oit while be- 
ing hauled, he called out to the boys in charge of the crânes, "Come ahead, 
boys," and motioned with his hand. The front crâne was started forward by 
the boy in charge of it, without waitlng to see that the other was also mov- 
ing. The resuit was that the plates did not move, but the front hook, on the 
side of the plaintifC below, pulled out. The plates were at this moment sus- 
pended 1% or 2 feet above the wagon, and were prevented from falling on the 
wagon by the hook on the opposite side of the front end, so that they were 
caused to swing toward plaintiff and slide to one side, catching hlm before 
he could get out of the way. 

D. H. Tilden, for plaintiff in error. 

F. M. Cobb and R. B. Newcomb, for défendant in error, 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, delivered the opinion of the court, after 
making the foregoing statement of the case. 

The court below instructed the jury that Wingle was not the fellow 
servant of the boys operating the crânes, and that the négligent act of 
moving one crâne in advance of the other, thereby causjig the plates 
to slip out of the hooks attached to the forward crâne, was one for 
which the Otis Steel Company was responsible. The question as to 
whether the défendant in error had contributed to his own injury by 
standing unnecessarily in a place of danger, he submittcd under proper 
instructions to the jury. There was a verdict and a judgment for the 
plaintiiï. It is now insisted that the court erred in instructing the 
jury that the défendant below was guilty of négligence, and in not in- 
structing them, as requested, to find for the plaintiff in error. 

That there was négligence in failing to move thèse two crânes for- 
ward at the same moment is demonstrable. The effect of moving 
one before the other would be to leave the plates in their suspended 
position over the wagon, and would, inevitably, pull the forward hooks 
or one of them loose and cause the plates to slide, as they did, to one 
side. It was therefore not error to say that the movement of the 
forward crâne by the servant of the plaintiff in error, without seeing 
that the other crâne was started at the same time, was négligence. 
Neither was Wingle the fellow servant of the man operating the 
crâne. Wingle was the servant of his own employer, who was an in- 
dependent contracter. It was the business of the plaintiff in error to 
place the plates in such position upon the wagon as should be indicated 
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by the driver. If, in doing this, it was donc negligently, it wàs tlie 
actionable négligence of the Otis Steel Company. But it is said that, 
in respect to this particular transaction of loading this wagon with 
thèse plates, the plaintiff became for the time the servant of the Otis 
Company, and those in charge of the crânes his fellow servants. The 
fact that Wingle was the gênerai servant of his father would not, as 
matter of law, prevent him becoming the particular servant of the Otis 
Company. That he was employed and paid only by his father would 
not preclude his becoming ad hoc the servant of the plaintiff in error 
in a particular transaction. Powell v. Construction Ce, 88 Tenu. 
G92, 701, 13 S. W. G91, 17 Am. St. Rep. 925 ; Bvrne v. K. C, etc., 
Ry. Co., 61 Fed. 605, 9 C. C. A. 66(3, 24 L. R. A. G93. In Powell 
V. Construction Co., cited above, it was said that : 

"The better test would seem to be : Was lie, in regard to the particular mat- 
ter in which he was employed, doiiifr the work of a gênerai uiaster, or was he 
engaged In doing the work of another, over whom the gênerai master had no 
control?" 

It was undoubtedly the business of the driver of the wagon being 
loaded to indicate the position of the plates on his wagon in which 
they might be most safely and advantageously carried. Eut it was the 
business of the Otis Steel Company to place the plates upon the wagon 
in such position as should be indicated. Plainly there was no lending 
of the crânes and the men operating them to Wingle, the hauling con- 
tractor, or his drivers, for it was not the business of Wingle to load 
the plates. Neither was there any lending of the driver to the Otis 
Company for the purpose of assisting that company in its duty. Each 
had a distinct duty to perform, and Wingle's did not begin until the 
loading was fînished. The only direction he gave, or had a right to 
give, was to move the crânes forwàrd slightly, and this because, if 
the plates were dropped from the hooks at the point where the move- 
ment of the crânes had been stopped, they would not ride well on the 
wagon. The simple giving of a direction or a signal for the crânes 
to move forward a little, that the load might be better placed, was no 
transfer to the service ôf the Otis Steel Company, but a proper dis- 
charge of his duty as the servant of the owner of the team, to see that 
the loading was properly donc by the Otis Company. In obeying the 
signal to move forward, the opéra tor was acting only as the gênerai 
servant of the Otis Company. The duty to comply was a duty im- 
posed by his contract of gênerai hiring, and not by reason of any au- 
thority the driver had or any which he could enforce. The Otis 
Company undertook to move the plates into proper position for car- 
nage, and it was its duty to obey the signais of the driver indicating 
when the plates were in proper position on the wagon. The circum- 
stances of the case bring it quite within the principles applied in The 
Lisnacrieve (D. C.) 87 Fed. 570, McGough v. Ropner (D. C.) 87 
Fed. 534:, and The Slingsby, 120 Fed. 748, 57 C. C. A. 52, where 
stevedores were injured by the négligence of a servant of the ship in 
operating a winch, although the winchman operated the winch by di- 
rection or signal from the stevedore. The carriage cases of Quarman 
V. Burnett, "6 M. & W. 499, Jones v. Liverpool, 14 Q. B.' D. 890, 
and Little v. Hackett, 116 U. S. 3G6, G Sup. Ct. 391, 29 L,. Ed. 
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G53, are also in point. In those cases it was held that one whb hires 
a hack or cab with a driver is not responsible for tlie driver's acts of 
négligence, where he assumes no furtlier control than to tell him where 
to drive, or stop, or start. The négligence of the plaintiflf in error was 
so demonstrable upon the iindisputed facts of the case that there was 
no question for submission to the jury, and the court was quite with- 
in its authority when it instructed the jury to that eitect. "Wh*n but 
one inference can be reasonably drawn from the évidence, the ques- 
tion of négligence or no négligence is one of law for the court." Dis- 
trict of Columbia v. Moulton, 183 U. S. 579, 31 Sup. Ct. 840, 45 L. 
Ed. 1337. 

Neither did the court err in submitting the question of contributory 
négligence to the jury. The weight of évidence did establi-sh that it 
was usual for the driver of a wagon receiving a load of steel plate to 
stand between his horses, upon the wagon tongue. This was, doubt- 
less, due to the fact that he would be out of the way, and, in case they 
should slip or fall, be in a reasonably safe place and in a position to 
control his horses and guide the plates by his hand, if necessary. 
Nuss, the driver of this wagon, was at the time on the wagon tongue, 
and escaped in jury. Wïngle stood on the ground, not under the sus- 
pended plates, as seems to hâve been the theory of counsel, but out 
upon one side of the front wheels. If the plates had fallen, they 
would not bave hit him. One hook slipped. The plates were slued 
around toward and slid sideways against him before he could get 
away. The inference of négligence or no négligence in standing where 
he did is not so plain and indisputable as to become a question of law. 
The facts of the case bring it within the rule applied bv this court in 
Erie R. R. Co. v. Moore, 108 Fed. 98G, 46 C. C. A. 08.3, Michigan 
Headlining & Hoop Co. v. Wheeler. 141 Fed. 61, 72 C. C. '^ 71. 
and Taggart v. Republic Iron & Steel Co., 141 Fed. 910, 73 C. C. 
A. 144. 

Judgment afïirmed. 



SOUTHERN RY. CO. v. TOWER FUP^L CO. 
(Circuit Court of Appeals, F'ourth Circuit. April 10, 1907.) 

No. 681. 

1. Raileoads— Fiées. 

Clv. Code S. C. 1902, § 2135, provides that every rallroad corporation 
shall be responsible in damages to any porson or corporation whose build- 
ing or other jiroperty shall be injnred by fire comnninicated by its loco- 
motive engines or originating within the limits of the railroad's right of 
way in conséquence of the act of any of its authorized agents or eni- 
ployës. Held, that where a tire was started by the neglirrHice of the 
subboss of a rallroad bridge anrl trestle crew, while using a boardlug car 
as a place to sleep during the night, when he was not on duty, he was 
neither an agent nor employé of défendant within such section, and hence 
the Company was not liable for the resuit of his acts thereuuder. 

2. MA.STEB AND SERVANT — ACTS OP SERVANT — LlAIULITY OF JMASTEE. 

Where a fire was negligently set by a railroad's subboss of a bridge 
and trestle crew, while he was sleeping in one of the railroad's boarding 
cars, when not on duty, his act was not pcrformed in the business of the 
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rallroad company. Hence the latter was not liable for the resuit thereof 
at common law. 

[pj(î. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 1225.3 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Greenville. 

C. P. Sanders (Sanders & De Pass, on the briefs), for plaintiff in 
error. 

Stanyarne Wilson (J. A. Sawyer, on the brief), for défendant in 
error. 

Before GOFF and PRITCHARD, Circuit Judges, and McDOW- 
ELIv, District Judge. 

McDOWELL, District Judge. This was an action at law brought 
by the défendant in error — to be hereafter referred to as the plaintiff — 
against the plaintiff in error, to recover damages for the injury to the 
stock, equipment, and buildings of the plaintiff at Union, S. C., from 
fire which originated in a boarding car belonging to the défendant. 

It appears that the défendant had a work train for the use of one 
of its bridge and trestle crews, consisting of a car used as a cooking 
and dining place, a sleeping car for the two white members of the 
crew, a sleeping car for the negro members, and one or more cars for 
timber and tools. For a considérable time prior to the fiïe, which oc- 
curred about 11 o'clock on the night of October 22, 1904, this con- 
struction train had been placed at night after coming in from work 
on a short spur track close to the premises of the plaintiff. This 
spur track belonged to the Union & Glenn Sorings Railroad Company ; 
but it is abundantly shown that the défendant was authorized to use it 
for the purpose above mentioned. The foreman of the crew was a 
white man by the name of Pope. The only other white member of 
the crew was one Ayres, who died some time after the fire and prior 
to the trial. During the forenoon of the day preceding the fire Pope 
quit work and left the crew under the charge of Ayres. After the 
day's work was finished Ayres had his supper in the dining car, and 
then went into the town. He returned about 8 o'clock, and went to 
bed in the white sleeping car in the bed regularly used by him. In 
this car there was a portable kérosène lamp, provided by the défend- 
ant for the use of the occupants of the car. When this car was in mo- 
tion, the lamp was usually placed in a wall bracket. On the night of 
the fire the lamp was on a table very near the foot of the bed used by 
Ayres. About 11 o'clock of that night the negro cook was awakened 
by cries of fire, and, on making his way into the sleeping car where 
Ayres was, he fcmnd the car filled with kérosène smoke and the bed 
and bedding ablaze. There is much évidence tending to show that 
Ayres, who at this juncture was standing at the window of the car, 
making no effort to subdue the fire, was very drunk. The alarm 
quickly brought numerous people to the scène, and the évidence of 
nearly every one who saw Ayres indicates that he was drunk. In 
fact, the cook appears to hâve found it necessary to bodily carry him 
from the burning car. The resuit of the fire was the destruction of 
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several of the cars and of the property of the plaintiff. It appears that 
Pope, the foreman, and McClurkin, the cook, vvere employed by the 
month. The remaining members of the crew, including x\yres, were 
paid monthly at a fixed rate per day, according to the number of days 
of vvork. Ayres was in some sensé a "subboss." During vvorking 
hours, in the absence of Pope, he had charge of the crew. ïhcre was 
some évidence tending to show that at night, Pope being absent, the 
negro members of the crew regarded Ayres as having charge of the 
work train. But ail of the évidence was to the efïect that after work 
hours Ayres was a "free man." He could sleep" in the car or not as 
he saw fit, and it was clearly shown that he returned to the car merely 
in order to go to bed. Since 6 o'clock that afternoon he had donc no 
work whatever, and had none to do until the following morning at 
least. At the time the fire started he was in no sensé engaged in per- 
forming any duty for the défendant. 

The complaint is drafted under 1 Civ. Code S. C. 1902, § 3135, and 
also contains as a second cause of action a charge that the injurv was 
the resuit of the négligence of the défendant. The statute referred 
to reads as follows : 

"Every railroud corporation shall be responsible in damages to any persoii 
or coi-poration whose buildings or other property niay be injured by flre com- 
municated by its locomotive englues, or originating witliin the liuiits of the 
right of way of said road in conséquence of the act of any of its authorized 
agents or employées, except in any case where property shall bave been plaeed 
on the right of way of such corporation unlawfully or without its cousent, and 
shall bave au insurable interest in property upon its route for which it could 
be so held responsible and may procure insurance thereon in its own behalf." 

The assignments of error, in so far as they are nov^r material, are 
based on the refusai of the trial court to direct a verdict and on the 
refusai to give certain instructions based on the theory that Ayres 
was not in the employment of the défendant at night after working 
hours. We regard the language of the statute, "its authorized agents" 
as being, so far as we are now concerned, synonymous with "em- 
ployés." There was évidence tending to show that Ayres was drunk 
and also évidence tending to show that he in some way turned the lamp 
over. The one question for discussion is whether or not Ayres was at 
the time the fire was started an employé within the meaning of the 
statute. 

So far as we are advised the Suprême Court of South Carolina lias 
never ascribed to this statute any purpose other than to relieve one 
complaining of in jury from fire originating on a rail road company's 
right of way of the necessity of proving négligence. Thompson v. 
Railway Co., 24 S. C. 369. It seems to hâve been repeatedly held 
by that court that this statute is to be strictly construed. Rogers v. 
Railroad Co., 31 S. C. 378, 9 S. E. 1059 ; Hunter v. Railroad Co., 41 
S. C. 86, 19 S. E. 197; Lipfield v. Railroad Co., 41 S. C. 285, 19 S. 
E. 497. In 1 Sherman & Redfield Négligence, § 147, it is said : 

"In determining whether a particular act is done In the course of the serv- 
ants employment, it is proper tirst to inquire whether the servant was at 
the time engaged in serving his master. If tlie act is done wliile the servant 
is at liberty from service and pursuing his own ends exclusively, there can 
be no question of the master's freedom from ail responsibility, evcn though 
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tlie injury complained of could not Imve beeii comiuitted «-itliout tlic faeilities 
afforcled to the servant by his relation to his master." 

See, also, 1 Thompson, Négligence (Last Ed.) § 526; 20 Aiii. & 
Eng. Ency. (2d Ed.) 1U8 ; Morier v. Railvvay Co., 31 Minn. oôl, 17 
N. W. 952, 47 Ani. Rep. 793, and authorities there cited. We cannot 
in reason ascribe to the Législature in enacting this statute an intcnt 
to make the railroad companies liable for the acts of their employés 
when not on duty and when not engaged in the performance of some 
business of the master's. In the case at bar Ayres was not on duty. 
He was not performing any business of his employers. He was simply 
making use of faeilities allowed him by the défendant for his own 
purposes. We hold that his act was not, within the intent of the stat- 
ute, the act of an emploj-é. 

Frora the fact that Ayres was not engaged in performing any duty 
as an employé, it also foilows that the défendant is not liable under 
the common-law cause of action. We are therefore constrained to 
hold that the léarned trial court was in error in refusing to direct a 
verdict for the défendant. 

Reversed. 

PRITCHARD, Circuit Judge. I concur in the conclusion reached, 
but not in the reasons assigned. 

The complaint contains two causes of action, the first being based 
on the provisions of the 1 Civ. Code S. C. 1902, § 2135, as foilows: 

"Every railroad corporation sball be respousible in damages to any person 
or corporation wliose buildings or otlier property may be injured by lire com- 
municated by its locomotive engines, or originating within the limita of the 
right o£ way of said road in conisequence of the act of any of its authorized 
agents or employées, except in case where property sliall huve been plaeed on 
tlie right of way of sucli corporation unlawfully or without its consent, and 
shall hâve an insurable interest in the property upon its route for wliieh it 
could be so held respousible, and may procure insm-ance thereou in its own 
behalf." 

In order to enable plaintiff to recover on the first cause of action, 
it is not necessary, as at common law, to show that the injury was 
caused by the négligence of the défendant company, but it must be 
shown by compétent proof that the fire occurred by the act of an 
authorized agent or employé of the company. It would not be suffi- 
cient to simply show that a fire occurred on the right of way or prem- 
ises of the company. Plaintiff was not only required to show how 
the fire originated, but was also required to show that the damage 
was caused by the act of an authorized agent or employé. Circum- 
stances which barely create a suspicion as to how the fire may hâve 
occurred are not sufiicient. 

In the case of Manning v. Insurance Co., 100 U. S. 698, 25 L. Ed. 
761, the court, among other things, said: 

"We do not question that a .lury may be allowed to présume tho existence 
of a fact in some cases from the existence of other tacts which hâve been prov- 
ed. But the presumed fact miist bave an immédiate connection with or rela- 
tion to the established fact from wliich it is inferrod. If it lias not, it is 
regarded as too remote. The only presumptions of fact which the law recog- 
nizes are immédiate infereuces of faets proved." 
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It cannot be reasonably insisted frcm tlie évidence that tlie firc 
originated from the act of Ayres. It vvas shovvn by uncontradicted 
évidence that immediately after tlie fire occurred Ayres said he "did 
not know whether it was a lamp exploded or not." He was the 
only person v^'ho could hâve had knowledge as to the origin of the 
fire, and he stated positively that he did not know how it occurred. 
It appearing that he did not know how it occurred, it would be un- 
reasonable to say that the jury could infer from tlie circumstances that 
the fire was caused by the acts of an employé or authorized agent of 
the défendant company. 

There is considérable conflict of testimony as to whether Ayres was 
at any time the authorized agent of the défendant company ; it being 
insistcd by the plaintiff in error that at the time the fire occurred that 
]ie was not in the employment of the company, his employment being 
such that, when his duties ended for the day, he was no longer re- 
sponsible to the company and simply occupied the position of anv other 
laborer, and therefore could not be deenied to be either an authorized 
agent or employé of the défendant com]3any. However, the testi- 
mony of the witness Wm. I\'JcClurkin is to the efïect that Ayres was 
a subforeman. He also testified that the night the fire occurred Pone 
was absent, and that Ayres was left in charge of the cars, and that he 
was acting as the représentative of the company at the time the ac- 
cident occurred. In my opinion it was not error in submitting this 
évidence to the jury as bearing upon the question as to whether Ayres 
was the authorized agent or employé of the company, The évidence 
was such as to rai se an issue about which reasonable men might rea- 
sonably dififer, and under thèse circumstances, as I understand the 
rule, it was the duty of the presiding judge to submit the same to the 
jury for their considération. I>ut I do not deem this phase of the ques- 
tion important, inasmuch as there was not sufficient évidence as to the 
origin or cause of the fire to warrant the jury in arriving at the con- 
clusion that the acts of an authorized agent or employé of the company 
caused the same. 

The facts and circumstances oiïered in évidence as to how the fire 
occurred are purely conjectural. According to the évidence, the fire 
may hâve originated by an explosion of the lamp or it may bave or- 
iginated by the lamp having been overturned by some one, but as to 
the particular manner of its •origin there is not a single circumstance 
from which the jury could bave inferred that it was caused by the acts 
of an authorized agent or by an employé of the plaintifl^ in error. 
There are many ways by which the fire could hâve originated from 
a kérosène lamp. It is a historical fact that the great Chicago fire 
was caused by a cow kicking over a kérosène lamp, and in that instance 
it was an easy matter to détermine how the fire originated. The évi- 
dence of the milkmaid who was présent at the time the fire originated 
showed conclusively that the cow kicked over the lamp, but in the 
case at bar the onîy person présent stated immediately after the ac- 
cident that he did not know whether it was the lamp ex])loded or not, 
which can only be interpreted to niean that it was not due to any act 
of his, and, although he was présent, he did .lot know the real cause 
of the fire. 
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The second cause of action is at common law, and in considering 
the same it would be necessary to d- termine whether the aleged dam- 
age was caused by the négligence of the défendant company, its 
agents, or employés, but it is not necessary to consider this phase of 
the case, inasmuch as I am of opinion that there was not sufficient 
évidence to entitle the plaintiff to recover on the first cause of action. 
^ For the reasons hereinbefore stated, I think the judgment of the 
Circuit Court should be reversed. 



PALATINE INS. CO., LIMITED, OF MANCHESTER, ENG., v. O'BPaEN. 

(Circuit Court of Appeals, Fourth Circuit. April 9, 1907.) 

No. 697. 

INSUEANOE— ADJUSTMENT OF IjORS— ARBrrRATION— AWAED. 

Plaintiff owned three buildings, two of which slie insured in défendant 
Company against loss by flre, and also proeured fi-om défendant a poliey 
insuring the rents of ail the buildings. The buildings having been to- 
tally destroyed by flre, arbitrators were appointed, and awarded plaintifC 
three months' rent on ail the buildings, and $3,835.56 on the two buildings 
insured. No date was set in the award from which the three months was 
to run, nor did the award specify the monthly rent which was to be allow- 
ed, whereupon défendant construed the award to entitle plaintiff to three 
montha' rent from the date of the award, and paid into court what it 
claimed to amount to the rent for flve months, together with the additional 
loss on the buildings. Held, that sueh award was fatally defective for un- 
certaînty as to the amount allowed for the rent, and, this being inséparable 
from the balance, the whole award was void. 

Appeal from the Circuit Court of the United States for the District 
of Maryland. 

John J. Donaldson (Daniel H. Hayne on the brief), for appellant. 
Hyland P. Stewart, for appellee. 

Before PRITCHARD, Circuit Judge, and WADDILI. and Mc- 
DOWELL, District Judges. 

McDOWELL, District Judge. The appellee, complainant below, 
owned three buildings in Baltimore, known as 4, 6, and 8 East Ger- 
man street. She insured with the appellant the two buildings, 4 and 
6 East German street, in the sura of $6,000 against loss or injury by 
fire. She was also insured by the same company against loss of rents 
by fire on the said two buildings in the sum of $1,800, and had a similar 
poliey against loss of rents of the building known as No. 8 East Ger- 
man street in the sum of $1,040. In both the rent policies it is stipu- 
lated : 

"Loss to be eomputed from the date of the flre and to cease upon the prom- 
ises again becoming tenantable." 

The three buildings were totally destroyed in the great Baltimore 
fire of February, 1904. 

On March 25, 1904, the parties entered into an agreement which 
so far as is now material reads as follows : 
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"It is hereby agreed by estate of Thomas J. O'Brien, of the first part, and 
the Palatine Insurance Company of Manchester, of the second part, that J. J. 
Walsh and Henry Z. Nlblett (together with a third person to be chosen by 
them In advance, to décide only upon matters of différence between tbem), 
shall estimate and appraise at the actual cash value the loss and damage 
caused by fire on the 7th day of February, 1904, to the property belonging to 
building and rents as specifled below, or in the aecompanying schedule, which 
estimate and appraisement by them, or any two of them in wrlting as to the 
amount of such loss and damage, shall be binding on both parties hereto, it be- 
ing understood that this appointment and submission Is without référence to 
any other questions or matters of différence between the terms and conditions 
of the Insurance and is of binding efCect only so far as regards the actual cash 
value of and the loss and damage to said property." 

And then follows the substance of the three policies. 
An umpire appears to hâve been agreed upon, but he was not called 
upon to act. 

On March 30, 1904, the appraisers made the following award : 

We, the uudersigned, hâve carefuUy estimated and appraised the actual cash 

value of and damage to the property of . In conformity with the fore- 

going appointment and déclaration, we hereby report that we hâve determlned 
the actual cash value of any loss and damage thereon to be as follows : 
Time required to ereet buildings complète as follows : 

Cash Value. Loss and 
Damage. 

No. 8 E. German St 3 months 

" 4 & 6 E. German St 3 months 

Loss on Bldg. 4 & E. German St $3,835.56 $3,835.56 

Total $3,835.56 $3,835.56 

Witness our hands at Baltimore this 30th day of ilarch, 1904. 
[SignedJ J. J. Walsh, 

Ileury Z. Nlblett, 

Appraisers. 

After learning of the nature of the award, and feehng aggrieved 
thereby, the appellee declined to abide by it, and instituted an action 
at law in the state court for a recovery on the insurance poUcies. As 
a défense to this action, the insurance company pleaded the submis- 
sion and award, and paid into court as the damages to the two build- 
ings the sum of $3,835.56, with interest and costs. As a compliance 
with the award under the two rent policies, the défendant also paid 
five months' rent, with interest and costs, alleging the rent on the two 
buildings insured by appellant to hâve been $230 per month, and the 
rent on the remaining building to hâve been $85 per month. There- 
upon appellee filed her bill in equity in the state court, praying that 
the award be set aside, and that the insurance company be restrained 
from using the award as a défense to the action at law. The equity 
suit was removed to the fédéral court, and after an amended bill had 
been filed the appellee answered. Replication was filed, évidence was 
taken, and the trial court set aside the award and enjoined the insur- 
ance company from setting it up in défense. There are many other 
facts in the record which, in view of the conclusion reached by us, need 
not be hère stated. It appears that one of the results of the fire was 
that the city authorities of Baltimore refused to grant permits for re- 
building for a considérable time after the fire. 
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We shall first consider that part of the award which relates to loss 
of rents. In this respect the award fixes no smn of money, but merely 
finds a loss of rents for a period of three montlis. It is argued that 
this award is sufïiciently certain as it is a mère matter of calcnlation ta 
ascertain the sum intended to be awarded. Inasmuch as the parties 
had not agreed what the rent was, and as it may not Iiave been a money 
rent, it seems clear that an award in this form leaves open to dispute 
a possible ground of contention. How the insurance company learned 
the rentals to be $230 and $85 per month does not appear. So far 
as we can learn thèse figures may not be correct. However, we need 
not base our conclusion on this point alone. In another respect the 
award as to the rents is wholly uncertain. The policies specify that the 
loss of rents insured against is from the date of the fire, and the poli- 
cies are incorporated in the submission. Whether the appraisers in- 
tended to allow a sum equal to the rent for a period of three months 
from the date of the fire, or from the date of the award, is left entire- 
ly uncertain. In raaking its payment into court, the award having 
been made nearly two months after the fire, the insurance company 
construed the award as meaning three months after the award. In 
view of the continued refusai of the city authorities to allow rebuild- 
ing, and the fact that nearly two months of loss of rents had occurred 
when the award was made, such construction was necessary to relieve 
the award of gross unfâirness to the appellee. But we are entirely un- 
able to say that this is what the arbitrators intended. 

It is contended that this feature of the award is separable from the 
part of the award fixing the loss under the policy insuring the two 
buildings which weré insured by the appellant, ancï that the invalidity 
of the part of the award relating to loss of rents does not affect the 
remainder. We cannot accède to the correctness of this contention. 
In Russell on Arbitration, p. 31G, it is said: 

"ïhougli before tlie time of King James the First, accordhig to Ilolt, 0. J., 
an award voici in part was eonsidered void altogetlier (a) it is iiow quite cloar 
that au award had in iiart may often be good for the rest. If, notwithstand- 
Ing some iiortion of tlie award is clearly void, the remaining jiart coutained a 
final and certain détermination of every question sul)mitted, the valid portion 
may frequently be maintained as the award, thougli the void part be rejected." 

See, also. Morse an Arbitration, pp. 454, 455 ; 3 Cyc. 713, and au- 
thorities cited ; 2 Am. & Eng. Ency. (2d Ed.), 741, 742, and authorities 
cited. 

The matter submitted hère was the total damage to the appellee by 
the fire. The purpose of the parties in submitting this matter to the 
appraisers was to avoid controversy and litigation. To sustain in part 
an award vi'hich is void for uncertainty as to a very considérable part 
of the matter submitted is in effect to make and enforce a contract 
which the parties did not make, and one which they doubtless would 
not hâve been willing to make. The award does not respond to the 
submission. It leaves undetermined, and hence open to controversy 
and litigation, an important part of the matter submitted. It is not, 
on its face, a final settlement of the matter submitted, it is not the 
award the parties authorized, and it does not accomplish the purpose 
intended. 
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A'gain, we are wholly unable to say that the appraisers would hâve 
agreed on the sum awarded as loss on the buildings, had the appraisers 
known that their award as to the loss of rents was invalid. While the 
appraisers did in their award separate the two items, it does not follow 
that either item of allowance was arrived at independently. For in- 
stance, assuming for the présent that both appraisers intended the loss 
of rents to be three months after the award, or five months ail told, it 
may be that Walsh regarded the sum fixed upon as loss on the build- 
ings as too small, but agreed to it, because he thought five months' rent 
loss more than appellee was entitled to claim. In McCormick v. Gray, 
13 How. (U. S.) 2?, 39, 14 L. Ed. 36, it is said: 

"There are cases in which, after rejectîng part of an award, the residue Is 
snfflciently final, certain, and in conformity witti ttie submission to stand; but 
it is indispensable tliat the part thus allowed to stand should appear to be In 
no way affected by the departure from the submission." 

From every standpoint we are satisfied that the award hère cannot 
be sustained in part and set aside in part. 

It follows that the decree of the trial court must be affirmed, 

WADDILIy, District Judge (concurring). I concur in the affirm- 
ance of the décision of the lower court for the reasons given above, 
and, moreover, because I think it sufficiently appears in the record that 
the award sought to be set aside was but the action and judgment of 
a single, instead of both arbitrators. The purpose of the arbitration 
was to ascertain the loss under certain policies of insurance arisinç 
by reason of the destruction of the insured premises by fire. The 
buildings were totally destroyed. Only one of the arbitrators was 
familiar with and saw the buildings, and knew of their value be- 
fore the fire. Nevertheless, they undertook without proof of any sort 
before them, or any opportunity afforded the assured to furnish proof, 
to ascertain the loss sustained by her. Such an award was but the 
finding of a single arbitrator, instead of two, as required under the 
agreement of submission, which provided for the action of both, 
and, in case of disagreement, an umpire was to be called in to décide 
the question in dispute. 



OLD NICK WILLIAMS CO. v. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. Aprll 12, 1907.) 
No. 709. 

1. Cbiminai, Law— Wbit of Ekeor— Time or Takino Extension. 

The six months granted by Act Cong. March 3, 1891, c. 517, § 11, 26 Stat. 
829 [U. S. Comp. St. 1901, p. 552], within which a writ of error may be tak- 
en in a crlminal case, cannot be estended. 

2. Samk— Commencement op Pebiod. 

The time within which accused may sue out a writ of error begins to 
run from the date judgment was entered. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 15, Criminal Law, 
i 2697.] 



926 152 FEDERAL BEPORTEK. 

3. SAME— ASSIGNMENT OF BeEOB— BiLL OF EXCEPTIONS. 

Rev. St. § 99T [U. S. Comp. St. 1901, p. 712], providing that an assign- 
ment of errors shall be annexfid to and returned with a writ of error, does 
not necessitate tbe settlement of a blll of exceptions prior to the filing of 
the writ and the assignment of errors. 

4. Same— Effect— Time. 

A writ of error sued out by accused does not become effective until 
deposited with the elerlî of the trial court. 

5. Same— Enlaegement or Time. 

Where a writ of error sued out by accused is flled in time, the time for 
complying with it may be enlarged by proper orders. 

6. Same — Nunc Pro Tunc Order. 

Where delay in suing out a writ of error was the aet of accused, it 
eould not be cured by a nunc pro tune order. 

In Error to the District Court of the United States for the Western 
District of North Carolina, at Greensboro. 
On motion to disniiss. 

Charles A. Moore and William P. Bynum, Jr. (E. T. Cansler, Thomas 
Settle. and T- E. Alexander, on the brief), for plaintifï in error. 
A. E. Holton, U. S. Atty. 

Before PRITCHARD, Circuit Judge, and MORRIS and DAY- 
TON, District Judges. 

MORRIS, District Judge. This is a motion to dismiss the writ of 
error because not sued out within six months after the entry of the 
judgment. 

It arises in the case of an indictment against the Old Nick Wil- 
liams Company, a corporation which was authorized to carry on the 
business of a rectifier, and which by the verdict of a jury was con- 
victed of violating the second paragraph of section 3317 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 2164], being found 
guilty of carrying on the business of a rectifier with intent to defraud 
the United States of the tax on the spirits rectified by it. On Novem- 
ber 88, 1905, the jury rendered its verdict, and on the same day 
the défendant moved in arrest of judgment, which motion was over- 
Tuled. The défendant then moved to set aside the verdict and for a 
new trial, which motion was also overruled. The attorney for the 
United States then prayed the judgment of the court, and on the 
same day, November 28, 1905, the court entered its judgment by 
which it sentenced the défendant to pay a fine of $5,000 and be taxed 
with the costs. 

It thus appears from the record that the judgment was entered 
November 38, 1905. On the same day it was ordered that the défendant 
hâve ninety days to prépare its bill of exceptions and that the attorney 
for the United States hâve 30 days after being served with the defend- 
ant's bill of exceptions to prépare any objections thereto, and that 
the court would settle the bill of exceptions upon 10 days' notice to 
the attorneys of the parties, and, when filed, the bill of exceptions 
should be deemed as made in apt time. Afterwards, January 17, 1906, 
by consent of the parties, the court by its order further extended the 
time for preparing and filing the defendant's bill of exceptions to 
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Mardi 16, 1906, and afterwards, in like manner, the time was ex- 
tended to April 1, 1906. On July 27, 1906, the court over the ob- 
jection and protest of the attorney for the United States made an 
order which recited that the défendant had filed with the clerk its 
bill of exceptions to which the attorney for the United States had 
filed certain objections and proposed amendments, so that the bill 
of exceptions had not been settled and signed by the court within six 
months from the date of the entry of the judg^ment, and. the court 
being of opinion that the défendant was entitled under the circum- 
stances to hâve the bill of exceptions settled and a writ of error and 
citation issued and served nunc pro tune as within the time required 
by law to procure a review of the judgment, the said order of the 
court directed that the attorneys should appear before him at Greens- 
boro on August 7, 1906, to hâve the bill of exceptions settled and 
signed by the court, and further ordered that, when the bill of excep- 
tions was settled and signed and after a pétition for a writ of error 
and assignments of error had been filed by the défendant, a writ of 
error and citation in due form should be issued and served, ail to 
bear date as of the 15th April, 1906, said date being the date on 
which the défendant filed its proposed bill of exceptions with the 
clerk and which was within six months from the entry of the judg- 
ment. Thereafter, on Septembcr 12, 1906, the défendant having 
presented its pétition for the allowance of the writ of error and its 
assignment of errors, the court signed an order allowing the writ of 
error, and directed that the writ of error and citation when issued 
bear date April 15, 1906, as theretofore ordered by the court. There- 
upon the writ of error was issued on September 12, 190G, as of Apri! 
15, 1906, as ordered by the trial judge. The attorney for the United 
States now moves to dismiss the writ of error because not sued out 
within six months after the entry of the judgment. 

The statute restricting the time for writs of error in such cases is 
section 11, Act Cong. March 3, 1891, c. 517, 26 Stat. 829 [U. S. 
Comp. St. 1901, p. 552], and reads: 

"Sec. 11. That no appeaî or writ of error by which any orrter, jurlfriiipnt or de- 
cree luay he reviewed in the Circuit Court of Appeals, under the provisions of 
this act, shall be taken or sued out except within six moutbs at'ter the eutry of 
the order, judgment or decree sought to be reviewed." 

It has been so frequently and so uniformly decided that the !imit 
of time after the entry of the judgment for the issuing of writs of 
error admits of no extension that the rule is now firmly established. 

In Brooks v. Norris, 11 How. 204, 13 L. Ed. 6G5, the Suprême Court 
said : 

"The writ of error is not brnufrht In the lejral tnennins: of the term untfl It la 
filed In the court which remlered the Judgment. It is the filing of the writ that 
renioves the record from the Inferior to the appellate court, and the period of 
limitation prescribed by the act of Conf:ress niust be calculitted aceordingly. 
ïlie diiy on which the writ may hâve been issued hy the clerk or the day on 
wliicli it is tested are not materlal in deciding the question." 

In Polleys v. Black River Co., 113 U. S. 81, 5 Sup. Ct. 369, 28 L. 
Ed. 938, it was held that the plaintilï in error had a right to his writ 
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on tlie day tlie judgment was entered and on that day the time witliin 
which his right existed began to run. Scarborough v. Pargoud, 108 
U. S. 567, 2 Sup. Ct. 877, 27 L. Ed. 834 ; U. S. v. Baxter, 51 Fed. 
624, 2 C. C. A. 410 ; Stevens v. Clark, 62 Fed. 331, 10 C. C. A. 379. 
In Crédit Co. v. Ark. Cent. Ry., 128 U. S. 258-261, 9 Sup. Ct. 107, 
32 ly. Ed. 448, it was held that, although the appeal had been allowed 
and the bond for costs approved and the citation signed b}^ a Su- 
prême Court justice within the time prescribed by law, yet because 
the papers were not filed with the clerk until five days after the time 
expired, the appeal was too late. The court said: 

"Tlie attempt made iu tliis case to anticipate the actual time of presentiug 
and fliing tbe appeal by entering nn order uuiic pro timo does not belp tbe case. 
When tbe time for taking an api^eal bas expired, it cannot be arrested or 
called back by a slm]>ie order of court. Tf it could be, tbe law wbich liinits 
tbe time witbiu wblcb au ajJijeal can be takcn would be a dead letter." 

In Farrar v. Churchill, 135 U. S. 609, 10 Sup. Ct. 771, 34 L. Ed. 
246, it was held that a cross-appeal in equity, like other appeals, must 
be entered within the time limited, calculating from the date of the 
decree, and because in that case the pétition, order, and bond were 
not filed in the Circuit Court until after the lapse of two years from 
the entry of the decree the cross-appeal was dismissed. It was held 
in the same case that the failure to file an assignment of errors, although 
required by the act of Congress and the ruie of court, was not juris- 
dictional, and might be waived. Citv of Waxahachie v. Coler, 93 Fed. 
284, 34 C. C. A. 349 ; City of Wilniington v. Ricaud, 90 Fed. 212, 32 
C. C. A. 578; Threadgill v. Platt (C. C.) 71 Fed. 1. 

In the présent case reliance is placed by the plaintiff in error upon 
the alleged fact that the delay in settling the bill of exceptions was not 
the fault of the plaintifif in error, but was attributable to the judicial 
engagements of the trial judge, and it is argued that, until the bill of 
exceptions was settled, counsel fpr the plaintiff in error could not in- 
telligently prépare the assignment of errors which should accompanv 
the pétition for a writ of error. Rev. St. § 997 [U. S. Comp. St. 
1901, p. 712]. But it is not a fact that the assignment of errors re- 
quires the previous settlement of the bill of exceptions. The exceptions 
are noted during the progress of the trial, and are known to the coun- 
sel for the plaintiff in error, and this notation is, in fact, the basis upon 
which the bills of exceptions are prepared. The assignment of errors 
can be formulated before the settling at length of the formai bills of 
exception. It does not follow, because Rev. St. § 997, provides that 
there shall be annexed to and returned with the writ of error an as- 
signment of errors, that the bill of exceptions must be first settled. The 
bill of exceptions must be settled as provided for by the rules and prac- 
tice of the court, or the time may be enlarged by orders of court specially 
entered in particular cases. In the case of Waldron v. Waldron, Io'G 
U. S. 361, 15 Sup. Ct. 383, 39 L. Ed. 453, the judgment was entered 
July 10, 1890, and the writ of error was dated July 15, 1890, but the 
bill of exceptions by consent of the parties was not settled during the 
term, and because of subséquent delays was not settled until February, 
1891, yet the Suprême Court held it to be in time because doue by an 
agreement of the parties made during the terni. 
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But this is not so with regard to writs of error. The writ of error 
is the writ of the appellate court addresscd to the judge of the trial 
court, directing liim to send the record and proceedings in the case 
to the appellate court, and, when deposited with the clcrk of the trial 
court, it is served, but not before. Âfter the writ is so filcd, the time 
for complying with it may, by proper orders, be enlarged. Missina v 
Cavazos, G Wall. Sôo, 18 L. Ed. <S10. "A writ of error is the process 
of this court, and it is issued therefore onlv upon our authoritv." i5rovvn 
V. McConnell, 124 U. S. 489, 4»0, 8 Sup. Ct. .-5.5!), .31 h. Ed. 49.5. In 
School District v. Hall, lOC U. vS. 428, 1 Sup. Ct. 417, 27 L. Ed. 337, 
it was held that a writ of error will not be disniissed as for want of 
jurisdiction by reason of a failure to return therewith an assignment 
of errors. The assignment of errors is not a jurisdictional rcquirement, 
although it is true that by rule 11 (90 Eed. cxlvi, 31 C. C. A. cxlvi) 
errors not assigned will be disregarded, still the court may at its op- 
tion notice a plain error not assigned or specified. 

It appears to us that the delay in the présent case in ta'sing ont the 
Avrit of error was not the act of the court, but of the p'ainliiT in error 
(Sage V. Central R. R. Co., 93 U. S. 413-417, 33 L. Ed. 933), and 
in such a case a nunc pro tune order cannot be madc effectu;;!. The 
case of Kingman v. Western Mfg. Co., 170 U. S. 075, 18 Sup. Ct. 
78fi, 42 L. Ed. 1193, cited by the plaintiff in error, is merely to the 
effect that in a case where a motion for a new trial is pending the 
limitation of time does not begin to run until the motion for new trial 
has been overruled, for the reason that until the court h? s acted on 
the motion for a new trial, filed in due tin^e, the judgment is not final, 
but is still under the control of the trial court and not ripe for invok- 
ing the jurisdiction of the appellate court. The case of In re Chateau- 
gay Ore & Iron Co., 138 U. S. 544, 9 Sup. Ct. 150, 33 L. Ed. 508, also 
cited by the plaintifif in error, treats only of the time within which a 
bill of exceptions may be properly scttled an 1 not of writs of error. 

We feel ourselves reluctantly constrained to hold that we are without 
jurisdiction to examine the alleged errors, for the reason that the writ 
of error was not sued out within six months from the entry of the 
judgment. 

Writ of error dismissed. 



PORTLx\ND CHEMICAL & PHOSPHATE CO. et al. v. BLODGETT. 

(Circuit Court of Appeals, Fifth Circuit. April 9, 1007.) 

No. 1,640. 

Vendoe and Pubciiaseb— Vendob's Lien— C0N.STRUCT10N of Contraot. 

By one of tliree separate instruments, executed on the .same day, com- 
plainant conveyed certain real estate to an iiidividuai ; tlie latter, by tlie 
second, conveyed it to a coriioration, while, by tlie tliird, wliicli was be- 
tween comt)lainant and sueli corporation, said convcyances w(;re reeited, 
and provision was made for deferred paynients of tlie i)urcliase uionoy. 
Each provided expressly that tlie grautee should not sell or incumbeu tlie 
property during the ensuing five years, which was the time given by the 
third for payment of the purchase moiiey in fidl. The instruments each 
described the property, and were so exetuted as to be entitled to record, 

152 F.— 59 
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and ail were recorded in the county where the land was situated. The 
purchasing corporation, after having made the first of the deferred pay- 
ments, was adjudicated a bankrupt, and its interest in tlie property was 
sold by its trustée subject to ail valid existing liens ; the purchaser having 
actual notice of one at least of said instruments. Held, that they were to 
be construed as a single instrument, and gave tlie coinpiainant a lien upon 
the property for the unpaid purehase money which was enforceable in 
equity as against the purchaser. 

Appeal from the Circuit Court of the United States for the Northern 
District of Florida. 

Previous to the Ist of July, .1902, negotiations had been carried on between 
Warren K. Blodgett, who was the président of the Albion Chemical & Export 
Company, a Maine corporation, with the plaintifï, the Portiand Chemical & 
Phosphate Company, also a Maine corporation. Thèse negotiations ripeued into 
three instruments of writing, each bearing date tlie Ist of July, 1902, and that 
day finally agreed upon between the phosphate company, party of the first 
part, and Warren K. Blodgett, party of the second part, by one of which the 
phosphate company, party of the first part, "does grant, bargain, sell and con 
vey unto the said Warren K. Blodgett, the said party of the second part, anc 
his heirs and assigns forever, ail those certain lots, tracts and parcels of land," 
etc., describing the promises hère involved, with limitations not hère material, 
and continuing : "It is agreed between the parties hereto that the party of 
the second part shall not, nor shall his heirs, représentatives or assigns, during 
the five years next ensuing from and after the date of this deed, malce any 
sale, deed, or conveyance of the within granted premises or any part thereof, 
without in either case the express assent thereto in writing of the said party 
of the second part being had and obtained." 

By another of the three instruments just referred to, Warren K. Blodgett, 
as party of the first part, conveyed the premises to the Albion Chemical & Ex- 
port Company, party of the second part, in which this provision occurs: "It 
is agreed between the parties hereto that the party of the second part shall 
not, during the five years next ensuing from and after the date of this deed, 
make any sale, deed or conveyance of the within granted premises, or any 
part thereof, or niake or suffer any Incumbrance, mortgage or lien of any na- 
ture whatsoever upon the within granted premises, or any part thereof, with- 
out in either case the express assent thereto in writing of the said Portiand 
Chemical & Phosphate Company being first had and obtained, in accordance 
with a provision in the deed of said company to me, of eveii date herewith, 
to which référence is hereby made." 

The other of the instruments referred to, as far as material, Is as fo.llows: 
"Agreement made this the Ist da.y of July, A. D. 1902, between the Albion 
Chemical & Export Company, a corporation organized under the laws of the 
State of Maine, of the first part, and the Portiand Chemical and Phosphate 
Company, a corporation organized under the laws of the state of Maine, of 
the second part. 

"Whereas, the part,y of the second part bas this day sold to Warren K. 
Blodgett, of Cambridge, Massachusetts, who bas by his deed this day con- 
veyed to the said party of the first part, the following lands lying and being 
in Levy and Alachua counties, Florida, to wit [hère the premises are de- 
scribedl, upon the following conditions and ternis, to wit, for the sum of one 
hundred thousand dollars; thirty tliousand dollars thereof to be paid in cash, 
and the sum of seventy thousand dollars, the balance of said purehase money, 
to be paid as foUows: One dollar per ton upon each and every ton of phos- 
phate rock mined upon and sold from said land, either by the said party of 
the flrst part or its représentatives or successors, said payments to be made an- 
nually at the end of each and every .year from this date to the party of the> 
second part, or until the said sum of $70,000.00 shall be fully paid, and the 
mining of said phosphate rock is to begin within five months from this date 
and at least 14,000 tons of such rock to be mined and sold and the sum of 
$14,000, paid each and every year until the said sum of $70,000.00 is fully 
paid, and no conveyance, mortgage, bonds, liens or other incumbrances of any 
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kind is to be niade or placed of or upon said lands so conveyed, either by the 
said pai'ty of the flrst part or its représentatives or successors until the said 
fium of $70,000.00 Is fully paid. 

"Now, therefore, this agreement witnesseth that the said party of the flrst 
part, in considération of the preuiises and of one dollar to it in hand paid by 
the party of tlie second part, doth hereby agrée, promise and bind itself and 
its successors, that the stipulations and agreements heretofore in this instru- 
ment set out shall be strictly performed and the said sums of money fully 
paid : and further, tliat it will at the bcginning of each and every year, until 
the final performance of this agreeinent, give to the party of the second part 
the promissory note of the party of the first part properly executed, payable in 
one year from that date without interest, for the amount of fonrteen thousand 
dollars, provided so uiuoh still remains due under the ternis of this agreement; 
and further, in the event of the nonpaynient of any one of thèse said notes at 
their maturity. or any romoval of or attempt to remove from said lands, by 
the said party of the first part, any pi^operty, except the phosphate rock inined 
by it, before said lands are fully paid for, the said party of the first p.nrt, for 
itself and its successors, hereby exiiressly consents and .agrées to an immédi- 
ate attaehment of ail of its property, except said phosphate rock, in tiie state 
of Florida, by the said party of the second part, for its failure to co;iiply with 
this its agreement, and expressly agrées that such attaehment shall be valid 
and binding." 

Thèse writings were, each and ail of them, duly and in due time reeorded 
In the county of Florida, in which the lands described are situated. Of the 
¥100,000, $;'.0,000 thereof, stipulated to be paid in cash, was so paid at the 
time the negotiations were consummated, and .fM.OOO, which was to boeome 
due at the end of a year from that date, was paid, and a note for tlie second 
paynient, which became due the Ist of .luly, 1004, was given according to the 
terms of the agreement; but, before it matured, or anything was paid ou It. 
the maker, the A. Company, was adjudged a bankrupt, leaving a balance of 
$46.000 of the purehase money unpaid at the time of the adjudication. The 
pétition in bankruptcy against the A. Company was flled iti the proper court 
March 4, 1004. The proper scbedules were filed in that court on the 21 st of 
March, 1004. Schedule A (2), creditors holding securitles, was as follows: 
"Ledger Value of xVmount 

fol. Securities. ofDe;;*s. 

$ cts. § cts. 



34 Portlnnd Chemical & Pliosphate Co., 

& or James W'illis Taylor as assignée 

10 of this account; Portland, Me., 
Street nnmber unknown. lîeal estato 

& plant at Albion, Florida, on (11,0'^n no^e 

which lien is claimed by l'ortland 42,01)0 due 

Chemical & PUospliate Co., uuder bili net yct 

agreement in writing. payahîe.i 

Boston, Mass., July Ist, 1902 Unknown 50.000.00" 

On the 21st of March, 1004, the comjjany was ad.judged hankru])t, and such 
further proceedings were had in the court of bankruptcy that in May, 1004, 
the trustée in bankruptcy of the estate of the A. Company sold at public sale 
ail his right, title, and interest as such tnistce in and to ail of tlie said prop- 
erty, subject to ail valid and existing liens and incumbrances, for the sum of 
$l,0.ïO, to Edwfird E. Blodgett, the défendant, who is a brotlier of Warren K. 
Blodgett. The latter part of the year 190.j. the plaintiff conipany filed its bill 
in the court below against the défendant, the purchaser at the bankrupt sale, 
setting up substantiaily ail of the above-atatod facts, claiming a creditor's lien 
on the property it had conveyed for the payment of the .?Ô6,000 of the purehase 
money remaining unpaid, for a decrce to enforce the lien; and pi'ayed, in the 
alternative, that in event the court was of opinion that the contract by its owa 
terms created a lien on the property which waived the grantor's lien, then for 
a decree to enforce that lien by a sale o£ the property, and from the proceeda 
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of isaid sale to pay the balance of the purehase money. There were demurrers 
to the bill, which were overruled. Défendant answered, and the decree from 
which thls appeal is taken recites: "ïhis cause coming on for hearing upon 
the bill, answer, replication, aud testimony taken and filed by the respective 
parties herein, and the same having been argued by the counsel anl considered 
by the court, it is now ordered, adjudged, and decreed : (1) That the equlties 
of the case are with the défendant, and that the plaintiff, in and by his said 
bill and testimony taken in support thereof, has not made ont such a case aa 
thls court, as a court of equity, can graut any relief therein." To reverse that 
fleeree thls appeal is prosecuted. 

H. Bisbee and George C. Bedell, for appellants. 
E. C. Maxwell and Lucius J. Reeves, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, having stated the case as above, de- 
livered the opinion of the court. 

There is substantially no dispute as to the facts affecting this con- 
troversy. There is no room for the application of the doctrine and 
learning applied to protect an innocent purchaser against a secret lien. 
The respondent represents, in référence to the issues hère presented, 
the bankrupt debtor, and does not in any sensé occupy the position of 
a créditer. The papers referred to, and as far as material quoted in 
the statement of the case we hâve made, présent features vsrhich re- 
quire that they should be treated in their construction as one instrument. 
They show clearly the property which was the subject of the sale, the 
parties who were the seller and the buyer, the price that was agreed 
upon, the amount that was paid at the time of the sale, and the amount 
that remained unpaid. There is no dispute as te the sum that has 
been paid since, and as to the amount that still remains tmpaid. It 
is therefore a plain case where the plaintiff has partcd with its property 
to the respondent — for, as we hâve already said, the respondent repre- 
sents the original purchaser — which the respondent now holds, and 
for which he has paid not half of the agreed purehase money. The 
written instruments which évidence the sale were such as by law are 
entitled to registration in the count}^ and state where the land is situ- 
ated. They were ail duly authenticated for registration and duly 
registered in due time. With abundant care they provide that the pur- 
chaser shall not, during the five years next ensuing after their date, 
make any sale, deed, or conveyance of the granted premises, or any 
part thereof, without, in either case, the express assent thereof in 
writing of the seller. This provision is contained in full force and 
the clearest expression in each one of the papers, which we construe 
as a single writing evidencing the transaction between the seller and 
the buyer. Their due registration gave constructive notice of their 
material contents to ail parties undertaking to deal for or on the 
crédit of the granted premises. Besides this constructive notice, the 
r>îspondent had actual knowledge of the existence and terms of at 
le?st one of the three writings set out in the statement of tbe case. 
It seems to us to be wholly immaterial whether technically a vendor's 
or grantor's lien sprang out of thèse transactions, or whether the plain- 
tif 's right took the shape of a eontract lien. It is plain that, besides 
tl money paid at the time of the sale and the $14,000 paid, it has re- 
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ceîved nothing în the vvay of other security to take the place of its 
natural right to look to the thing sold for the unpaid part of the pur- 
chase priée. This appears to us to be so elearly shown on the face of 
the papers themselves as to exclude room for argument and the cita- 
tion of authority. In support, however, of the seller's right, under such 
circumstances, to look to the property sold for the complète satisfac- 
tion of the agreed price, we content ourselves with citing Lucas v. 
Wade, 43 Fia. 419, 31 South. 231; Slide & Spur Gold Mines v. Sey- 
mour, 153 U. S. 509, 14 Sup. Ct. 842, 38 L. Ed. 803. 

We are of the opinion that the Circuit Court erred in decreeing that 
the equities of this case are with the défendant, for which error the 
decree must be reversed. 

It is therefore ordered that the decree appealed from is reversed, and 
the cause is remanded to the Circuit Court, with directions to pass 
its decree in favor of the complainant therein for the amount remain- 
ing unpaid of the purchase money as shown, and decree that the com- 
plainant has a valid and subsisting lien on ail of the premises described 
for the satisfaction of its debt, and providing for a foreclosure thereof 
in manner and terms agreeab'e to eqiiity. 



KINNEAR MB^G. CO. v. CARLISLE. 

(Circuit Court of Appoals, Sixth Circuit. April 2, 1007.) 
No. 1,596. 

1. Courts — Federad Cotjets — Following State Décisions. 

Tlie décisions of tlie Suprême Court of a state, as to tlie common-law lia- 
bility of a rnaster for injuries cavised li.y tlie négligence of fellow serv- 
ants, are not binding on the fédéral courts. 

[Ed. Note. — For cases in point, sce Cent. I)ig. toi. 13, Courts, § 077. 

Conclusiveness of judgment betvveen fédéral and state courts, sec note 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
rianters' Bank v. City of Menipbis, 49 C. C. A. 480.] 

2. Masteb and Servant— Duty or JIaster— Place and Appi.ia>-ces. 

The positive, Personal, and nondelegable duty of a master to provide a 
reasonably safe place in which, and reasonably safe a])pliances vvit'i 
which, to work, or a reasonably safe niethod of doing the work, is a duty 
of construction and provision, and not of opération. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Jlaster and Serv- 
ant, §§ 171-176.] 

3. SaMB — LlABILITY FOE IN.IUIÎY OF SERVANT— NEGLIGENCE OF FÉLLOW SERV- 

ANT. 

A pétition, in an action by a servant against the master to recover dam- 
ages for a Personal injiu'y, does not state a cause of action, where the 
only négligence alleged is that of a forenian under whom ])Iaintiff was 
working in directing tlie manner of usiiig or liandling inachinery which 
is not alleged to bave been détective or unsafc, if jn'oiierly used. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, ilaster and Serv- 
ant, §§ 409-472.] 

4. TkIAL— DiKECTION CE VERDICT— ReFUSAL — WaIVER OF EXCEPTION. 

-Vn exception to the ruling of the court denying a motion to direct a ver- 
dict for défendant, niade at the close of plaintilt's évidence, is not waiv- 
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ed, wbere the défendant does not tliereafter introduce any évidence, and 
a formai aunouncement that lie rests bis case is not necessary. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, ïrial, § 083.] 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

H. B. Arnold, for plaintifï in error. 
L,. G. Addison, for défendant in error. 

Before SEVERENS and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This was an action by the défendant 
in error, James H. Cariisle, hereinafter referred to as plaintifï, against 
the plaintifï in error, hereinafter referred to as défendant, to recover 
damages for a personal injury sustained October 12, 1903, and con- 
sisting in the loss of his left arm. It resulted in a verdict and judg- 
ment for $4,500. The case was heard and determined on plaintifï's 
évidence. At the close thereof défendant moved the court to direct 
the jury to find for it. This motion was overruled. The ruling was 
duly excepted to and is assigned as error hère. As we hold that this 
assi<Tnment is well tiken, it is not necessnry to consider any o'her. 

The facts appearing from plaintifï's évidence, are about thèse: 

The défendant was engaged in the business of manufacturing .steel 
doors and shutters at Columbus, Ohio, and plaintiff was its employé. 
He belonged to the galvanizing department, and his work, in the 
main, consisted in helping to run sheets of steel through the galvaniz- 
ing machine. There was another helper besides himself, and a fore- 
man, named Grossman, set over the two. That department consisted 
of this machine and thèse three employés. The blacksmith depart- 
ment was in the same room, operated by a blacksmith and helper. The 
entire plant was in charge of a superintendent, named Volp. When 
plaintiff was employed by Volp, he placed him in charge of Grossman, 
and told him that Grossman would tell him what to do. He had been 
in defendant's employ since the preceding June 16th. 

The motive power which ran the galvanizing machine was generated 
by a gas engine and the connection between the two was made by 
means of shafts, pulleys, and belts. The work in which plaintiff was 
engaged when injured was ungearing the machine. They had run 
eut of galvanizing material, and it was necessary to shut the machine 
down. The custom was when the machine was shut down for any 
length of time to ungear it. More particularly, he was engaged in 
trying to hook up the belt by which the power was transmitted from 
the main shaft to the machine after it had been thrown off the pulley 
on said shaft upon which it ran. This he was doing by Grossman's 
direction. It had been so thrown off either by plaintiff with his hand, 
or with a pôle, or by Grossman with a pôle. The pulley and shaft 
were about 10 or 12 feet south of the south end of the machine, and 
about 10 or 12 feet from the floor. The hook on which he was trying 
to hook the belt was iron and movable. One end was bent so as to 
hook on to a gas pipe behind and above the shaft, and the other end 
was provided with a hook to hook up the belt. It could hâve been 
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hooked up by removing the hook from the gas pipe, and after inserting 
the other end therein replacing it thereon. Instead, plaintifif tried to 
hook it by inserting bis left hand within the belt and placing it on 
the hook. This brought his hand between the beU and the shaft. The 
shaft was revolving rapidly. He had on gloves and was standing on 
top of an unsteady stepladder. In mak:ng the effort his hand caught 
upon the shaft, and at once his arm and the belt began to revolve 
around the shaft and continued so to do until his v/hole body had becn 
thrown around it twice, his arm had been wrenched from its socket, 
and he had fallen to the floor. 

The accident happened on Monday. This method of disposing- of 
the belt whiist the machine was shut down had been put in opération 
for the first time the previous Saturdiy. It was so pat by Gross- 
man, the foreman. It had been suggested by the blacksmith's helper, 
and the blacksmith had made the hook. The belt had been hooked 
up by Grossman on Saturday, but not in plaintiff's présence. He had 
not hooked it up or seen it hooked up before the accident. The meth- 
od of disposing of the belt previous thereto had been this: After it 
had been thrown from the pulley on the main shaft, it was also thrown 
from the pulley on the countershaft. It was thcn taken around the 
end of the main shaft and hung up in front of it on a pièce of wood 
nailed there. Plaintiff, by Grossman's direction, had hung the belt 
up in this way at least two or three times. Obviously this method 
was less dangerous than the other. By throwing the belt off the pul- 
ley of the countershaft more play was given to it, and, instead of being 
hooked up with the revolving shaft within it, it was removed therefrora, 
and then hung up. 

When plaintiff first made the effort to hook up the belt, he found it 
difficult to do so. He thereupon requested Grossman to throw the 
belt from the pulley on the countershaft. In response to this reqnest, 
Grossman caught hold of the stepladder, and said that it was not nec- 
essary to do this ; that he had hooked it up himself, and to go ahead 
and hook it up. It was in compliance with this direction tliat the ef- 
fort was made which resulted in the in jury. Plaintiff, at the time he 
made it, knew that the shaft was revolving within the belt, and that 
the removal of the other end thereof from the pulley of the counter- 
shaft would make it safer and easier to handle it. It was because of 
this that he reques':ed its removal. 

Such, then, are the facts which appeared from plaintiff's évidence. 
It is possible that, apart from any other considération, they were suf- 
ficient to require that the case be submitted to the détermination of a 
jury under proper instructions; this, on the ground that the matter 
of providing a method of disposing of the belt, when thrown from 
the pulley of the main shaft, was defendant's absolute, positive, Per- 
sonal, and nondelegable duty as master, and it was open for plaintiff 
reasonably to claim that Grossman had been intrusted by défendant 
with its performance ; that the method provided by him was not reason- 
ably safe, and in providing it he f ailed to exercise reasonable care ; 
and that he (plaintiff) had not assumed the risk arising from said lack 
of safety or been guilty of contributory négligence. It is not neces- 
sary, however, that we détermine this, and by referring to it we are 
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not to be understood as exi^ressing any opinion in regard thereto. 
The want of necessity for our so doing is due to tlie fact that such is 
not plaintiff's case as set forth in liis pétition. He proceeds upon no 
such theory therein. 

The facts therein alleged are that défendant, through its foreman, 
Grossman, neghgently directed plaintiff to cHmb up on the stepladder 
and throw the belt olï the pulley vvhile tlie machine was in motion and 
connected with the motive power; tliat after ascending the stepladder 
he requested the foreman to loosen or unfasten tlie belt from the op- 
posite pulley so as to enable him to remove the belt in safety; that the 
défendant, through its foreman, negligcntly refused to remove the belt 
from the other pulley and negligently directed him to remove it wliilst 
it (the pulley) and the machine vvere revolving at such a dangerous 
.rate of speed as to render the removal of the belt highly dangerous 
to him; and that in attempting to carry the directions out bis hand 
was caught, and the injury complained of sustained. It will be noted 
that the allégation is that the act that plaintiff was doing when injured 
was throvi'ing the belt off the pulley whilst the machine was in motion 
and connected with the motive power. Such, in fact, was not the case. 
The act that he was then doing was trying to hook the belt up whilst 
the shaft was revolving within it after it had been thrown from the 
pulley and the machine stopped. We simply direct attention to this 
variance without basing our action upon it. 

The pétition states no cause of action against the défendant. The 
négligent acts of which it complains are the directions of the foreman, 
Grossman, to plaintiff, before and after bis refusai to throw the belt 
from the pulley on the countershaft, to throw the belt from the pulley 
on the main shaft, and that refusai. Such négligence was the négli- 
gence df a fellow servant. The fact that Grossman was the superior 
servant and plaintiff subordinate to him is not sufficient to take the 
pleaded case out of the fellow-servant rule. Louisville & Nashville 
R. Co. v. Stuber. 108 Fed. 934, 48 C. C. A. 149, 54 L. R. A. 69G; 
Northern Pac. R. Co. v. Charless, 163 U. S. 359, IG Sup. Ct. 848, 40 
L. Ed. 999 ; Martin v. Atcheson, T. & S. F. R. Co., IGG U. S. 399, 17 
Sup. Ct. 603, 41 L. Ed. 1051 ; Alaska Mining Co. v. Whelan, 168 
U. S. 86, 18 Sup. Ct. 40, 42 L. Ed. 390; Baltimore & Ohio R. Co. v. 
Brown, 146 Fed. 24, 76 C. C. A. 482. It is true that the Ohio Suprême 
Court holds otherwise : Eittle Miami R. Co. v. Steven, 20 Ohio, 415 ; 
C. C. & C. R. Co. V. Keasy, 3 Ohio St. 201 ; P. Pt. W. & C. R. Co. v 
Devinny, 17 Ohio St. 198; Railway Co. v. Lewis, 33 Ohio St. 196. 
And that the doctrine of the Ohio Suprême Court bas been embodied 
to a certain extent in a statute, which is binding upon the fédéral 
courts. Railroad Co. v. Camp, 65 Fed. 953 ; 13 C. C. A. 333 ; Pierce 
V. Van Dusen, 78 Fed. 695, 24 C. C. A. 280, 69 h- R. A. 705 ; Kane 
v. Erie R. Co., 142 Fed. 683, 73 C. C. A. 672. But this statute is 
limited to railroad companies, and the position of the Ohio Suprême 
Court as to the common-law rule is not binding on the fédéral courts. 
N. N. & M. V. Rv. Co. V. Howe, 52 Fed. 362, 2 C. C. A. 121. B. 
& O. R. Co. V. Baûgh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772. 

Nor is the case as presented in the pétition taken out of the fellovv- 
■servant rule on the ground that Grossman 's négligence was a breach 
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of tlie defendant's absolute, positive, personal, and nondelegabic dut) , 
as master, to provide a reasonably safe place in which to work, or a 
reasonably safe appliance with which to work, or a reasonably safe 
niethod of doing its work. This duty, as has been pointed out, is a 
duty of construction and provision, and not of opération. 

In the case of Pennsylvania Co. v. Fishback, 123 Fed. 4G5, o9 C. 
C. A. 369, in speaking of the raatter with référence to railroads, we 
said: 

"So far as safety deiieuds upon tlip manner of foiistniotioii and maintenance 
of tlie tracks, tlie duty is upou tli(> railway cooiijauy to use liue cure to s(!e tliat 
tliey are reasonably safe. In connc'i-tion with tlie oi)ertttioii of trains tliereon, 
it is its duty to use due care to eni|)]oy an adciniate force of liands reasonably 
compétent to operate them, to iironral.cate ad<M|uate rulcs and régulations for 
their conduct, and to exercise an adéquate supervision over it ; but its duty 
bere goes no further. The duty of eomplying with the rules and refiulations 
ami of carefully o])erating the trains is a duty incumbent upon those employos 
to whom their or)eration is intrusted. AU employés so en^aged are fellow 
servants, and no reeovory <'an be had agalnst the raihvay company for an in- 
jury sustaiued by one of such employés due to the négligence of aiiother." 

In that case we held that no recovery conkl be had for a négligent 
direction of a yard master to an engincer and condtictor to take their 
train over a track on which another train was standing. 

In the case of American Bridge Co. v. Seeds, 144 Fed. 605, 75 C. 
C. A. 407, Judge Sanborn said : 

"It is the duty of tbe master to uso ordlnary care to furnisli reasonably safe 
machinery and instrumentalities with which his servants may perform their 
work and a reasonably safe placie in which they may render their service, and 
this duty may not be so delegaled by liim that he may escape liability for its 
breael). Nevertheless, this duty has its rational aud légal limits. It does not 
extend to the guarding of the safety of a jilace or of a machine against its 
négligent use by tlie servant. The risks that a safe place will become unsafe, 
or that safe machinery will become dangerous, by the négligence Of the serv- 
ant wbo uses them, is one of the ordinary risks of the emijloynieilt which the 
servants necessarily assume when they aece])t it. It is a risk of ojieration, 
and not of construction or provision, and tlie duty to protect place and ma- 
chinery froni dangers arising from the négligence in their use is a duty of the 
servants who use them, and not that of the master who furnishes them." 

In that case a workmen engaged upon the construction of a bridge, 
whilst returning upon a loose plank from the stringers of the false 
work of the bridge across an open space between the stringers and 
rails parallel thereto upon which a traveler ran carrying block and 
tackle and other machinery, whence he had gone by direction of the 
foreman to hitch the runner of the tackle to some iron cords, was 
injured by reason of the foreman giving the man, who operated the 
block and tackle by means of an engine, a signal to raise the load 
rapidly and its swinging as it arose against him and the plank and 
knocking them to the ice below. It was held that no recovery could 
be had because of the négligence of the foreman. This case is valu- 
able as containing a référence to ail relevant authorities and for the 
clearness and force with which it présents the law. 

Hère there is no allégation that défendant negligently provided a 
place in which to work, or an appliance vidth which to work, or a meth- 
od of working, that was unrcasonably unsafe. The allégations are 
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that through its foreman, Grossman, it negligently directed plaintiff 
to throw the belt off the pulley of the main shaft, negligently refused 
to throw it from the pulley of the countershaft after plaintiff requested 
Grossman so to do, and, after the refusai, directed plaintiff to so throw 
the belt. The substance of the allégations, therefore, is that, through 
its said foreman, défendant negligently directed plaintiff to throw 
the belt from the pulley of the main shaft without its being thrown 
from the pulley of the countershaft. The allégation that défendant, 
through Grossman, so did, cannot be construed to niean that it ex- 
pressly authorized Grossman to give such direction, or that the method 
provided by défendant for ungearing the machine was as directed by 
Grossman. It can be construed to mean no more than that Grossman 
gave such direction, and that it was defendant's act, because of Gross- 
man's superiority over plaintiff. Indeed, it is apparent, from the 
manner in which plaintiff presented his case before the jury by the évi- 
dence, that the theory thereof which he had was that défendant was 
responsible for Grossman's act, because Volp, when he was employed, 
put him in charge of Grossman, and told him that Grossman would 
tell him what to do, a fact of no greater légal significance than the 
fact that Grossman was superior to olaintiff. This is évident from 
the fact that it was only upon the cross-examination of plaintiff's wit- 
nesses that facts were developed which possibly may reasonably be 
claimed as tending to show that défendant negligently provided an 
unreasonably unsafe method of ungearing said machine. 

The negUgence as alleged in the pétition, therefore, was simply the 
négligence of Grossman in the opération of the machinery provided 
by défendant, and consequently the négligence of a fellow servant. 
The fact that défendant had provided a reasonably safe method of 
ungearing the machine, such, for instance, as was in use before the 
change made the Saturday preceding the injury, was not inconsistent 
with any allégation of the pétition. The décisions of this court in the 
cases of Western Union Tel. Co. v. Burgess, 108 Fed. 26, 47 C. C. A. 
168 ; National Steel Co. v. Lowe, 127 Fed. 311, 62 C. C. A. 229, Cham- 
bers V. American Tinplate Co., 129 Fed. 561, 64 C. C. A. 129, and Na- 
tional Refining Co. v. Willis, 143 Fed. 107, 74 C. C. A. 301, hâve no 
application to the case as presented by the pétition. It must be held, 
then, that the pétition did not state a good cause of action against the 
défendant, and certainly not the possibly good cause of action develop- 
ed by the évidence, and on this ground défendant was entitled to hâve 
the jury directed to return a verdict for it; the defectiveness of the 
pétition being in nowise aided by the answer. 

It is urged, however, that the défendant in some way waived its ex- 
ception to the ruling of the court denying its motion to instruct the 
jury to find for défendant made at the close of the plaintiff's évidence. 
It is difficult to make out the exact basis of this position. Décisions 
such as the foUowing, to wit, Columbia & Puget Sound Ry. Co. v. 
Hawthorne, 144 U. S. 203, 12 Sup. Ct. 591, 36 L. Ed. 405, and Union 
Pac. Ry. Co. v. Callahan, 161 U. S. 91, 16 Sup. Ct. 493, 40 L. Ed. 628, 
are cited in support thereof. In those cases it was held that error in 
overruling the motion for a peremptory instruction made by défend- 
ant, at close of plaintiff's testimony, was waived by défendant thereaft- 



CUMBERLAKD COAL & COKE CO. V. GRAÏ, 939 

er introducing évidence; but no such thing happened hère. Défend- 
ant introduced no évidence after its motion was overruled. In the 
cross-examination of plaintifï's witnesses, they were aslted about cer- 
tain photographs of the place of injury by défendant, and possibly it 
inay be said that they were th.en introduced in évidence by défendant. 
It would seem that it is claimed that because thèse photographs were 
used by defendant's counsel in argument before the jury at the close 
of the évidence, a fact, however, not appearing from the record, and 
subsequently attached to the bill of exceptions, if not made a part of 
it, this case comes within tlie above rule. But so using and attaching 
them as having thus been introduced in évidence was not the introduc- 
tion of them in évidence after the overruling of the motion. They 
were introduced in évidence, if introduced at ail, before the motion in 
the course of the cross-examination of plaintifï's witnesses. 

Again, it is emphasized that, in thèse and such like décisions, it iî 
stated that the refusai to give such motion cannot be assigned as er- 
ror, unless the défendant rests its case. It would seem that it is 
thought that the défendant must formally announce that he rests his 
case : but this is not necessiry. Ail tliat is meant is, as before stated, 
he must not thereafter introduce any évidence. If he docs, he does not 
-est his case. If he does not, he does rest it, and rests it on plaintiff's 
évidence alone. 

The judgment of the lower court must therefore be revcrscd, and 
the cause reuianded, with directions to award a new tr.al. 



CUJir.FRT.AND COAL & COKE CO. v. OT! AT. 
(Circuit Court of Auueals, Si.xth Circuit. MarcU 21, 1907.) 

No. i,(na 

1. JT^-'TFT AND Pfîîvast— Injury to Servant— Fellow Servants— ?>Jtxk<î ati^f. 

il 1 N lilîA I.S — 'J'E N N \-.,<ir,V.V. SXA-i L" E. 

Aets Tenu. 11)0.3. p. 't'IO. c. 2:7. resrnliiting the opération of mines, rciuive 
tlie euii)]oynu'iit iiy tlie oiieratp.r or owner ol' evi'vy niiue, ol' !i mine f ire- 
iinin wlio slmll liave a certificate of conipetenoy froni un e:Kaininin<; board, 
and wbo sliall sive liis attention to tije fréquent in>!iiectioii of tiie ni.iie, and 
jrive ail necessury direttioiis lor securing the liealtli and sateiy of eit 
liloyés, and provides tliat lie s'mll not be subject to tlie control of ti.e o« i 
er or operator in tlie discliar'.re of tl e duties required by the art. It fur- 
tber provides tliat no coal mine sliall be operated for a pei'iod lonL'or tl au 
30 days witliout suoli eerti.ied mine foreman under penalty of a fine for 
raeii and every day after the exii^ration of such time. As conslrued by 
tlie Sujiveme Court of tlie stute, such act relievos the owner or oiieratnr of 
a mine froio liability for injuries to a miuer caused by the negliseuee of 
tlie eertifiod foreman in the perfoniianee of his duties. Ucid, tliat the 
provision permitting a mine to be operated for oO days without a lieeiisnij 
foreman, without being s.u.iect to penalty, does not give an uniicense i 
foreman the standing of a lawful foreman under the act during the first 
SO days of his employment, even though he is subseiiuently licens^d, but 
that until so licensed the owner or operator is in control as before the act 
and his liability is not affected thereby. 

2. Same— Action for Injuhy to Miner— Questions for Jury. 

In an action against a mine owner to rocover for the deatb of r miner, 
alleged to hâve resulted from the négligence of défendant in faiiing to 
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keep Its mîne in safe condition, or to instniet tlie deceasefl, wlio was In- 
experieneed, in respect to tlie peculiar dangers to wliicli lie was svTbjected, 
tlie évidence in support of such allégations held suffleient to require the 
submission of the case to tlie Jury. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

S. B. Smith, for plaintiff in error. 
T. A. Wright, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is an action founded upon a stat- 
ute of Tennessee, giving a remedy in such cases, to recover damages 
sustained by the father, who is also administrator of the estate, in 
the death of his son, which it is alleged resulted from the négligence 
of the Cumberland Coal & Coke Company, which we shall herein call 
the "Company." There was a verdict and judgment in favor of the 
plaintifiE for $2,500. The déclaration alleged that the défendant Com- 
pany was a corporation, owning and operating a coal mine in Cumber- 
land county, Tenn., in which many agents and laborers were employed, 
among them the deceased son of the plaintiff ; and that it "was the 
duty of défendant to furnish plaintiff's said intestate with a safe place 
in which to work, to keep its mine in safe condition, instruct plain- 
tiff's said intestate in the duties of his employment and inform him 
of the risks incident thereto, and bave said work donc under the 
supervision of skilled and compétent agents, superintendents and fore- 
men." Thereupon the déclaration proceeds to charge that the Com- 
pany negîected to employ compétent agents for supervision of its 
work and did not keep its mine in a safe condition ; that on Novem- 
ber 3, 1904-, it took the plaintiff's intestate, who was young and with- 
otit expérience, from the work of driving a team in the mine which 
was free from danger and put him to work at "robbing the mine" 
(as the work is called) which was very bazardons, and in which he 
had not had expérience, and did not understand the dangers ; that 
the Company faiied to instruct him in regard to such dangers or how 
to do the work, but required him to do it in an unsafe manner which 
produced a dangerous and unsafe condition in the mine; that in 
conséquence of the work being improperly donc a pièce of rock or 
slate from the roof or wall of the mine fell upon and killed him. 
"Robbing" a mine means taking out the pillars of ore or coal which 
hâve been left standing to support the roof while the mass is being tak- 
en out. The company filed a plea of not guilty. Ui;on the trial the par- 
ties produced évidence directed to the issues. Àt the close of the 
plaintiff's case, counsel for the company requested an instruction to 
the jury to return a verdict for that party. This the court refused, 
and after the taking of évidence for défendant, the request was re- 
newed and again refused. The défendant excepted. Upon this ex- 
ception the principal questions which hâve been presented and ar- 
gued arise. 

1. The fîrst point which is urged by counsel against the judgment is 
this: The Législature of Tennessee enacted a statute (Acts 1903, p. 
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520, c. 237), regulating the opération of mines, which required the 
employmeat by the operator of a mine, of a mine foreman who should 
hâve a certificate of competency from an examining board, and who 
should give his attention to the fréquent inspection of the mine and 
of the opérations going forvvard therein, and give ail necessary direc- 
tions for securing the health and safety of the employés. One of the 
provisions of section 20 of the chapter was: 

"ïhat said mine foreman shall not be subject to the control of tlie operator 
or owiier in tlie diseliarge of tbe duties required of said mine foreman by tliis 
aet. It sliall be the duty of tbe mine foreman, or foremen, to see thiit the 
provisions of tbis section and the otber duties berein deliued are faitlifully 
disciiarged and carried out; and in ease of his or their faikire to eomply 
with such provisions, jind upon conviction, he or they sball be subject to a fine 
of one hundr(^d dollars eacb and impi'isonment for a period of not less tban 
ninety days at tbe discrétion of tbe court." 

It is contended that the provisions of this act deprived the Com- 
pany of the power of control over the opération of its mine, and 
therefore relieved it of responsibility for accidents occurring in such 
circumstances as those which existed in the présent case. The prin- 
ciple upon which this insistence rests is no doubt sound, and is well 
supported by authority. This point, however, was not raised at the 
trial, which occurred in April, 190(5. The défendant relied upon the 
statute of 1881 which did not contain the provision above quoted 
from section 20 of the act of 1903 conferring the power of control 
in respect to the opération of mines; and, so far as appears, the de- 
fendant did not refer to or invoke the provision of the later act. Nor 
was the provision referred to in the motion for a new trial sub- 
sequently entered by the défendant. Nor is the point raised by the 
assignment of errors filed July 11, 1906, unless it should be regarded 
as sufficiently assigned by the gênerai assignment that the court erred 
in refusing to give a peremptory instruction to the jury to find a 
verdict for the défendant. In October following, the Suprême Court 
of Tennessee decided the case of Sale Creek Coal & Coke Co. v. 
Priddy, 96 S. W. 610, and therein held that, in conséquence of the act 
of 1903, the relation "of master and servant did not exist between 
the mine owner and his certified foreman with référence to the duties 
imposed on such foreman by the statute, and that the master was 
therefore not liable for injuries to a miner, caused by the foreman's 
négligence in the performance of such duties." This ground of dé- 
fense is now advanced in support of the gênerai assignment of error 
in refusing the instruction asked. We cannot but think that this 
particular ground for the instruction was not thought of at the trial, 
and that it was first opened out to counsel by the décision of the 
Suprême Court of Tennessee in the case referred to. And we, there- 
fore, seriously doubt whether the point was saved by the exception. 
In the Priddy Case, supra, the court considered the effect of the 
above quoted provision of the act of 1903 upon just such an ex- 
ception, but whether that ground of défense was stated to the lower 
court, so that the ruling of the court was made in view of it, does not 
appear. Nor are we informed what rules the Suprême Court of 
Tennessee has upon the subject of exceptions and assignments of 
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error. As no objection of this kind is made by the défendant in error, we 
conclude to consider the effect of the statute upon the rights of the 
parties. It does not extend the control of the foreman over the dis- 
charge of ail the duties which the mine owner owes to its employés. 
It does include the duties of inspection and the préservation of rea- 
sonably safe conditions for the work. But apparently it does not in- 
clude the duty of the employer to instruct his inexperienced employés 
of the dangers in putting them into a kind of business or a place of 
work which is peculiarly hazardous ; and the négligent discharge of 
this duty was, as we hâve seen, alleged in the déclaration. And as 
there was some évidence to prove it, a verdict for the plaintiflf might 
be rested on that ground, notwithstanding the statute. A contrary 
instruction would therefore hâve been erroneous. Moreover the fore- 
man employed, Barnett by name, was not a licensed foreman, and 
therefore not such a foreman as the statute intended to intrust with 
such power. He had applied for a license on November 9 or 10, 
1904, but it was not then granted to him, nor had it been at the time 
of the accident on the 23d of that month, nor did he obtain a license 
until the 7th day of February, following. It is true, as pointed out 
by counsel for the plaintiff in error, that the statute in question pro- 
vides that "no coal mine shall be operated for a period longer than 
thirty days without such certificated mine foreman," and that "any 
owner, operator, or superintendent, operating a coal mine in this state 
for thirty days without such certificated foreman shall, upon conviction 
of same, be subject to a fine of $25 per day for each and every day 
operated without such foremen or foreman," and it is contended that 
a foreman without license is privileged to act as a lawful foreman 
during the fîrst 30 days of his employment. But we conceive that such 
is not the meaning of this language. It seems to us to mean that 
the owner might go on with his business for 30 days with an un- 
licensed foreman without being subject to the obligations and the 
penalties prescribed by the act. Meantime he would be operating with- 
out a licensed foreman and be in control as before the act. We can- 
not conceive how the license granted in the February following could 
retroact so as to give the foreman's acts an authority which he did 
not theretofore possess ; or how the conditions of things done in No- 
vember could be afifected by the license in February any more than 
they would be if the license had never been granted. We therefore 
conclude that the liability of the company was not afïected by the 
statute. 

There was évidence tending to show that the foreman negligently 
performed the duty of inspection. Scarcely 15 minutes had elapsed 
after his inspection of this room where the accident happened before 
the rock fell upon the deceased and killed him. Of course this would 
not conclusively prove négligence, but it had a tendency that way. 
There was other évidence of a similar tendency. 

Another reason assigned in support of the assignment of error, 
in refusing to instruct the jury to find for the défendant, is that the 
father, who is plaintiff in the action and the beneficiary, was guilty 
of négligence in respect to the safety of his son, and was therefore 
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not entitled to recover. Assuming that the circumstances of this case 
were such that the jury might hâve acted upon the principle invoked, 
if they had found facts to justify it, yet no request was made that the 
court instruct the jury upon this point. Wc do not see any ground 
for a holding that as matter of law, either the deceased or the plain- 
tiff was guilty of négligence, and the most that could be said is that the 
jury might hâve found that the plaintiff was négligent in not prevent- 
ing the son from going into the room where the accident happened 
when he saw that a pillar supporting the roof was crushing. But how 
much it was crushing, or what other supports the roof might hâve, 
or what means he might at the instant hâve had for preventing the 
son, and other such questions were ail for the jury to consider under 
proper instructions from the court in respect to the law applicable to 
the facts which the jury might find. 

There are no other questions of any merit. And, indeed, it is only 
fair to say that the stress of the case was laid by counsel, in the 
argument, upon the question first discussed herein, namely, whether 
the statutc of 1903, and the employment of a mine foreman, in the 
circumstances stated, exonerated the défendant from the charge ot 
négligence toward the deceased. 

Finding no error, we direct that the judgment bc afïirmed, with 
costs. 



CODER V. ATJTS. Tn re CODER. In re ARTS. ARTS y. CODEK. 

(Circuit Court of Appeals, Eighth Circuit April 3, 1007.) 

Nos. 2,451, 65, 74, 2.4.52. 

1. Appeai^^Revtew— Questions op Pact— IUntcruptct PsocEEnTî^os. 

Whert- oiie en^iiKt'il prlncipally in farming made a niort};;)i;p upon a 
large part of his laiuls for $!)S.r>0.'i.r>2 to seciu'e a pre-existiug rtclit within 
four nionths hefore lie filed a voUnitary iietition in banlvruptcy and the 
court below sustained it, hr.ld (1) wbi^re the court lias oonsirtpryd con- 
fllcting évidence and made a finding or deeree, it is presumptively correct, 
and, unless some obrious error of law bas intervened, or sonie serions mis- 
take of fact bas heen made, tbb Snding or deeree must be permitted to 
stand: (2) no snch error or mistîilce was disclosed by the record, and the 
finding of the court below, that the mortgagce did not hâve reasonable 
cause to believe that it was intended to give a préférence hy the mortg.nge, 
and that the nioi-tgae-or did not intend thereby to hinder, deiay, or defraud 
any of his other creditors. must be affirmed. 

2. Bankbuptcy— Administration of Estate— Preeebences— Effect. 

A transfer by an insoivent, within tour months prior to the fillng of a 
pétition, for tl)p t'ui'pose of securing or riayitig a pre-exlsting délit, witliout 
any intent or pui'pose to aiTcrct otlier creditors in.iuriously beyond the neces- 
sary effect of the security, is lavvful, if not violative ot "other provisions of 
law, and It does uot évidence any intent to hinder. delay, or defraud credit- 
ors within the menning of Banlîr. Act July 1, 1808, e. 541, § 67e, 30 Sut. 
5(i4 [U. S. Comp. St. 1001, p. 3440]. 

S. SaME — MOKTGAOES. 

The ti-ansfer specified in Bankr. Act ,TnIy 1, 1898, c. .';41, § COa, 30 Rtat, 
Er>2 |U. S. Couip. St. 1001. p. 344.'-)l, incliides a mortgage or a lieu volun- 
tarily created by the debtor. If such a mortgage or lien créâtes a préfér- 
ence under section («ta, it Is nevertheless uot voidable under section 60b 
unless tlie creditor who receivea it or is beneflted thereiiy, hiid reasouable 
cause to believe that it was intended to give a préférence by it. 
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4. Same. 

A transfer or mortgage made by a person adjudged a bankrupt, to se- 
cure a pre-existing debt, within tour months of the illiug of the pétition, 
Is not void, under Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat 
564 [U. S. Comp. St. 1901, p. 3449], unless it was eitlier made with the 
intent on his part to hinder, delay, or defraud bis creditors, or some of 
them, or is held void as against his creditors by tlae laws of the state, 
territory, or district in which the property is eituated. 

5, Same— Proceeds of Mobtgaged Peopebty. 

Where a trustée sells mortgaged property of tlie banl^rupt free of the 
mortgage, and the proceeds thereof are sufHcieut for that purpose, the 
mortgagee is entitled to the payment of tlie iiiterest upon his mortgage 
debt as well as the principal, out of the proceeds in accordance with the 
ternis of the note and mortgage. 
(Syllabus by the Court.) 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 
On Pétition for Review. 
For opinion bjlow, see 145 Fed. 202. 

M. L. Learned (John L. Kennedy and George W. Paine, on the 
brief), for Coder. 

John N. Baldwin , ( J. P. Conner, P. E. C. Lally, and George S. 
Wright, on the brief), for Arts. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The court below sustained a mortgage 
to William Arts to secure a pre-existing debt of $98,503.32, which 
Alexander Armstrong, the mortgagor, owed him. This mortgage was 
dated May 2, 1904, recorded May 3, 1904, described 2,360 acres of 
land in Carroll county, lowa, owned by Armstrong, who subsequently, 
and on July 27, 1904, filed his voluntary pétition in bankruptcy, which 
was afterwards granted. The trustée assails the conclusion of the 
court below that this mortgage is valid by an appeal, and also by a 
pétition to revise upon the grounds (1) that Arts had reasonab-e cause 
to believe that by this mortgage it was intended to give him a préf- 
érence (section 60b, 30 Stat. c. 541, pp. 562, 560 [U. S. Comp. St. 1901, 
p. 3445], 32 Stat. c. 487, § 13, p. 799 [U. S. Comp. St. Supp. 1905, 
p. 689]); (2) that Armstrong gave the mortgage with the intent 
on his part to hinder, delay, and defraud his creditors (section 67e) ; 
and (3) that it was made within four months prior to the filing of the 
pétition, and is void, although the mortgagee had no reasonable cause 
to believe that it was intended to give a préférence by it, and the 
mortgagor did not make it with the intent to hinder, delay, or defraud 
other creditors. As the considération of some of thèse contentions 
involves the investigation of the facts and circumstances under which 
the mortgage was given, the case will be considered upon the appeal 
and the pétition to revise will be dismissed. 

1. There was much conflict in the évidence, but thèse facts were 
established: Armstrong was engaged principally in farming; Arts 
in banking. The latter had been sole owner of a state bank in Car- 
roll in the state of lowa for six years, and his son, W. A. Arts, had 
been his cashier. As early as 1900 Arts had loaned $28,000 to Arm- 
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strong, and from that time until tlie mortgap;e was macle he con- 
tinuée! to ioan him nioney in ainounts varying from Jf-iO.OOO to a fcw 
thousand dollars at a time, and to renew old loans until, on May 2, 
1904, Armstrong owed him upon his promissory notes $98,503.32, and 
was overdrawn about $3,000 in his bank. The debtor had the réputa- 
tion of being one of the wealthiest men in Carroll county. He held 
the title to 2,-140 acres of land in that county, to (Jl()J/2 acres in Monona 
county, to a résidence in the town of Glidden, for wliich he paid aboui 
$12,000, to 200 or 300 cattle. sonie 30 horses, a large number of hogs, 
and some farm machincry. There were mortgages upon some of thèse 
lands, but they amounted to but a small proportion of the value of the 
real e'tate. In July, 1903, Armstrong had made a statement to Arts 
in which he estimated the value of his property at $230,000 and men- 
tioned one mortgage for $o,!)00. The capital of Arts' bank was 
$50,000 and he had loaned to Armstrong this $98,503.32 without any 
security. In March and April, 1904, Arts became very seriously ill, 
and F. H. Arts, one of his sons, who was in business in Nebraska, 
was called home to attend him in his illness, While he was at Carroll, 
he and W. A. Arts, the cashier, examined the loans made by their 
father, and he suggested that as the Ioan to Armstrong was very large, 
and the facts regarding it might soon be discovered, the interests of 
the bank demanded that this Ioan should be sccured, One of the sons 
then telephoned to Armstrong who lived several miles distant, and 
asked him to come to the bank. He came the next morning, and they 
expressed their wish to him and the reason for it. He returned to 
his home, sent them his tax receipts, they caused the mortgage to be 
drawn, and four or five days later, on May 2, 1904, he and his wifc 
came in and executed it. On the next day Arts recorded it. At the 
time it was recorded Arts recjuested the recorder not to enter the 
mortgage upon a book which he kept for the convenience of news- 
mongers, but which was not one of the légal records of the county, 
and the recorder complied with his request. At the time this mort- 
gage was made Armstrong was overdrawn in the bank about $3,000, 
and no security was taken for this overdraft, nor was it paid. Arm- 
strong continued to draw checks upon the bank, and, during the 
month of May and a part of June, Arts paid out for him without 
farther security $3,000 more. Arts and his sons testified that they 
did not know that Armstrong was insolvent, and that they had no 
cause to believe that there was any intention to give Arts a préférence 
by the exécution of the mortgage. The truth was that Armstrong 
was insolvent. He owed about $295,000, and his pro]jerty was worth 
about $182,000. He testified that he knew he was insolvent when he 
gave the mortgage, He did not inform Arts or his sons of this fact, 
and he made a statement in December, 1903, that he owed $3G,000, 
and that the value of his property was $210,750, and another on June 
13, 1904, more than a month after the mortgage was recorded, in which 
he disclosed property worth, at his estimate, $59,340 more than his 
debts, The mortgage to Arts covered 2,300 acres of land in Carroll 
county; but Armstrong held the title to 6I63/2 acres of land in Monona 
county which he estimated worth $40,040, subject to a mortgage of 
$20,000, 80 acres near Glidden, which he estintated worth $6,400, and 
152 F.— GO 
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Personal property, which he estimated worth $28,600, wliich were not 
included in this mortgage, and which, according to thèse estimâtes 
made in June, 1904, were worth more than $45,000 above the in- 
cumbrances he then reported upon them. Armstrong and his wife 
testified, and Arts and his sons denied, that the sons agreed with 
Armstrong and his wife that the mortgage should be kept from the 
record for six months, and that when they told Arts of this contract 
he repHed: "I guess not, too much inquiry. It w:ll go on record." 
The mortgage was recorded the day after it was made. One Sterhng 
testified, and W. A. Arts denied, that in March or April, 1904, the 
latter told Sterling that Henry Armstrong was no good, and the old 
man was no better. One Hess testified that in 1900 Armstrong owed 
and paid his bank $28,000, and th-^t he then l^arned that he ws in debt 
to the amount of $75,000. One Carter testified, and Arts denied, that 
the former, in February, 1904, tried to se 1 to the latter two promis- 
sory notes signed by Armstrong, and that Arts declined to buy them, 
and said that he was carrying the Armstrongs for a'I that he cared to, 
and that they would hâve to pay up before he would let them bave any 
more money. 

In this State of the évidence the court below was of the opinion 
that Arts did not hâve reasonable cause to believe that there was 
any intention to give him a préférence by the making of this mort- 
gage. When the court has considered conflicting évidence and made 
a finding or decree it is presumptively correct and unless some ob- 
vious error of law has intervened or some serious mistake of fact has 
been made, the finding or decree must be permitted to stand. Warren 
V. Burt, 7 C. C. A. 105, 110, 58 Fed. 101, 106 ; Paxson v. Brown, 10 
C. C. A. 135, 144, 61 Fed. 874, 879 ; Stuart v. Hayden, 18 C. C. A. 
618, 622, 72 Fed. 402, 406 ; Fitchett v. Blows, 20 C. C. A. 286, 290, 
74 Fed. 47, 61 ; Tilghman v. Procter, 135 U. S. 136, 8 Sup. Ct. 894, 
31 L. Ed. 664; Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 
L. Ed. 764; Furrer v. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821, 36 
L. Ed. 649. 

Armstrong was engaged principally in farming, and he was not 
subject to adjudication in bankruptcy upon an involuntary pétition. 
The préférence voidable under the bankruptcy law, therefore, could 
not arise, unless he voluntarily invited an adjudication in bankruptcy 
against himself. In the absence of such an adjudication a bona fide 
mortgage whereby a créditer obtains a larger percentage of his pre- 
existing debt than other creditors of the same class is vahd. Armstrong 
was reputed to be one of the wealthiest citizens of Carroll ceunty. 
He made a financial statement to Arts less than a year before this 
mortgage was made, which disclosed property owned by him which 
was worth at least $100,000 above the debt to Arts, and the other 
debts he then mentioned. Arts had been loaning monev te him with- 
out security for many years, AU the testimeny, which tended to show 
any reasonable cause for Arts to believe that there was any intention 
to give him a préférence by the exécution ef this mortgage, was denied 
under oath. The mortgage was not taken hastily. It did not in- 
clude ail the debtor's property, but left personal and real estate worth 
many tens of thcusands of dollars uncovered by it, and Arts still ex- 
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tended crédit to Armstrong for the $2,000 overdraft, and vvitiiin tlie 
next 50 days after the mortgage was made paid out for him $3,000 
more without taking any security until after it had been expended. 
Thèse facts support the finding below. To our minds the record dis- 
closes no mistake in the considération of the évidence, and no error 
in the application of the law in the investigation of this question by 
the court below. Our conclusion is that Arts did not bave reasonable 
cause to believe that there was any intention to give him a préférence 
over other creditors by the exécution of the mortgage of May 2, 1904. 

2. Upon the record which has been recited the court also found 
that Armstrong did not make this mortgage with the intent or pur- 
pose on his part to hinder, delay, or defraud his creditors, or any of 
them, and no error of law or mistake of fact has been discovered in 
its considération of the évidence relative to this question which would 
warrant a disturbance of this conclusion. The contention that the m- 
tent to hinder, delay, and defraud other creditors must be inferred from 
the fact that the inévitable efïect of the mortgage was to deprive them 
of the opportunity to collect their claims in fuU, and from the rule 
of law that every one is presumed to intend the natural and probable 
efïect of his acts, is not tenable hère. It is every intent to hinder, 
delay, or defraud creditors unlawfuUy only, not every int nt o hinder 
or delay them, that avails to avoid a transfer made for a pre-existing 
debt under section 67e. An insolvent debtor until the commencement 
of proceedings in bankruptcy still has the jus disponendi of his prop- 
erty. He has the right to secure and pay his debts with it, and he has 
the right to secure and pay one créditer in préférence to others, pro- 
vided always the security or the payment is not violative of any of the 
acts of Congress or of any of the statutes of the state. A préférence 
of one creditor over others by such a payment or by such , security, 
which is free from actual and intended fraud, and from any purpose 
to affect other creditors injuriously, beyond the necessary eiïect of 
the security or the payment, is valid and lawful, and it cannot évi- 
dence such an intent to hinder, delay and defraud as will make it 
void or voidable under section 67e. "Every mortgsge necessarily 
tends to hinder or delay creditors other than the mortgagee, but a 
delay necessarily resulting from a fair and honest exercise of the 
right to dominion over one's property, and to pledge or otherwise 
dispose of it, is neither an unjust nor lawful interférence with the rights 
of others and is not within the terms of the statu'e making void con- 
vevances intended to hinder or delav creditors." Sabin v. Cokimbia 
River Lumber & Fuel Co., 34 Pac. 692, 695, 25 Or. 15, 42 Am. St. Rep. 
756 ; Lampson v. Arnold, 19 lowa, 479, 484, 485 ; Stewart v. Dun- 
ham, 115 U. S. 61, 66, 5 Sup. Ct. 1163, 29 L. Ed. 329. A transfer 
made in good faith to pay or to secure an honest antécédent debt by 
an insolvent within four months of the filing of a petit'on n b'^nkruptcv 
by or against him constitutes no évidence of an intent on his part to 
hinder, delay, or defraud other creditors, within the meaning of section 
67e of the bankruptcy law, notwith standing the fact that its necessary 
efïect is to hinder and delay them, and to deprive them of the oppor- 
tuni«:y they might otherwise bave had to collect their claims in full. 

There is no other substantial évidence in this case of any purpose 
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on the part of Armstrong to hinder, delay, or defraud any of his 
creditors. He honestly owed the entire debt he secured. He owed 
a banker, who for years had loaned him money whenever he desired 
it, without security. A part of his debt was due, and a portion had 
not yet matured. His creditor was ill, and his sons feared for his 
life. He owed him more than the entire capital of his bank, and the 
cashier feared that if this fact were known it might cause a run upon 
the institution. He was requested to protect and secure an obliga- 
tion he could not immediately pay. He did so with no apparent pur- 
pose or intention except to honestly secure the payment of that which 
he undoubtedly would hâve paid as he had promised if the money to 
do so had been at his disposai. His act was free from fraud or un- 
lawful intent, and the finding of the court upon this question must 
be affirmed. 

3. Was the mortgage voidable by the trustée although the mort- 
gagee did not hâve reasonable cause to believe that there was an in- 
tention to give a préférence thereby under section 60b and although the 
mortgagor had no intent or purpose on his part to hinder, delay or 
defraud his creditors, or any of them, under section 67e, because the 
mortgage was given to secure a pre-existing debt within four months 
of the filing of a pétition in bankruptcy? Counsel for the trustée ar- 
gue that an affirmative answer should be given to this question be- 
cause sections 60a and 60b hâve no application to liens voluntarily 
created, and section 67e avoids mortgages for a pre-existing debt al- 
though the mortgagor had no intent to hinder, delay, or defraud his 
creditors. The portions of thèse sections pertinent to their argument 
are: 

"Sec. 60. Preferred Creditors. — a. A person shall be deemed to hâve given a 
préférence If, being Insolvent, he bas procured, or suffered a judgment to be 
entered against bimself in favor of any person, or made a transl'er of any of 
his property, and the effect of the enforeement of such judgment or transfer 
will be to enable any one of his creditors to obtain a greater percentage of hia 
debt than any other of such creditors of the same class. 

"b. If a banlirupt shall hâve given a préférence within four months before 
the filing of a pétition, or after the filing of the pétition and before the ad- 
judication, and the person receiving it or to be beneflted thereby, or his agent 
acting therein, shall hâve had reasonable cause to believe that it was intended 
thereby to give a préférence, It shall be voidable by the trustée and he may 
recover the property or its value from such person." 

"Sec. 67. Liens. — d. Liens given or accepted in good faith and not In con- 
templation of, or In fraud upon this act and for a présent considération, which 
hâve been recorded accord ing to law. If record thereof was necessary In order 
to Impart notice, shall not be afCected by this act. 

"e. That ail eonveyances, transfers, assignments or Incumbrances of his 
pronerty. or any part thereof, made or given by a person adjudged a banlirupt 
under the provisions of this act- subséquent to the passage of this act, and 
within four months of the filing of the pétition, with the intent and purpose on 
bis part to hinder, delay or defraud his creditors. or any of them, shall be 
nul] and void as against the creditors of such debtor." 

The following, and many other authorities cited by counsel to sus- 
tain their contention, hâve been examined by the court: City Na- 
tional Bank v. Bruce, 109 Fed. 69, 48 C. C. A. 236 ; In re Sanderlin 
(D. C.) 109 Fed. 857; In re Jones (D. C.) 118 Fed. 673; In re Beld- 
ing (D, C.) 116 Fed. 1016; In re Wolf (D. C.) 98 Fed. 84; In re 
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Pease (D. C.) 129 Fed. 447, 448; In re Gutwillig, 92 Fed. 337, 34 
C. C. A. 377 ; Keppel v. Tiffin Savings Bank, 197 U. S. 356, 25 Sup. 
Ct. 443, 49 L. Ed. 790; PoUock v. Jones, 124 Fed. 163, 61 C. C. A. 
557. But the word "transfer" in section 60a both by the express terms 
of the bankruptcy law and by authoritative décision includes "the sale 
and every other and différent mode of disposing of, or parting with 
property, or the possession of property, absohitely or conditionally, 
as a payment, pledge, mortgage, gift or securitv." Section 1, par. 
35 ; Pirie v. Chicago Title & Trust Co., 182 U. S. 438, 444, 21 Sup. 
Ct. 906, 45 L. Ed. 1171 ; In re Ed. W. Wriglit Lumber Co. (D. C.) 
114 Fed. 1011, 1013. A mortgage is a security and a transfer, and 
subject to tlie provisions of section 60a and section 60b. Such a 
mortgage or transfer as constitutes a préférence under section 60a is 
not voidable under section 60b by the plain words of that section, and 
by its adjudicated construction unless the creditor who receives it, 
or is benefited by it, or his agent, has reasonable cause to beheve that 
it was intended tliereby to give a préférence. Pirie v. Chicago Title 
& Trust Co., 182 U. S. 438, 446, 21 Sup. Ct. 906, 45 L. Ed. 1171 ; 
McNair v. Mcintyre, 113 Fed. 113, 114, 51 C. C. A. 89, 90; Hussey 
V. Richardson-Roberts Dry Goods Co. (C. C. A.) 148 Fed. 598, 599 ; 
Pittsburgh Plate Glass Co. v. Edwards (C. C. A.) 148 Fed. 377. 

And finally, mortgages or transfers, to secure pre-existing debts 
made within four months of the filing of a pétition in bankruptcy, 
are légal and valid, unless voidable by reason of some provision of 
the bankruptcy law, or of some state law, notwithstanding the fact 
that they create préférences. They are valid unless avoided; not 
void unless validated. The provision of section 67d, that liens for 
présent considérations given and accepted in good faith shall not be 
affected by the bankruptcy law, does not strike down or render void- 
able those given and accepted for past considérations, and section 
67e, which déclares that ail transfers made or given by a person ad- 
judged a bankrupt within four months before the fîling of the péti- 
tion "with the intent and purpose on his part to hinder, delay, or de- 
fraud his creditors, or any of them, shall be nuU and void," is neces- 
sarily limited by the force of its terms to those transfers which are 
given with that intent only, and it leaves those given and accepted 
without such an intent unaffected by it and valid. A transfer or 
mortgage made by a person adjudged a bankrupt to secure a pre- 
existing debt within four months of the filing of the pétition is not 
voidable under section 67e, vmless it was either made with the intent 
on his part to hinder, delay or defraud his creditors, or some of them, 
or is held void as against his creditors by the lavi's of the state, terri- 
tory, or district in which the property is situated. The resuit is that 
the mortgage to Arts was properly sustained by the court below. 

The lands described in this mortgage were sold by the trustée 
free of incumbrances for $135,000, and the collection of the proceeds 
was completed on March 1, 1906. Out of thèse proceeds the court 
below allowed to the mortgagee the principal of his del)t and interest 
thereon until August 26, 1904, the date on which he filed his claim. 
Pie has appcaled from the decree, and has also filed a pétition to re- 
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vise it because interest was iiot allowed to him until March 1, 1906, 
the date when the proceeds of the sale had been collected. As no 
issue of fact is presented, and the only question hère is one of law, it 
will be considered upon the pétition to revise, and the appeal will 
be dismissed. By the terms of the note and mortgage the mortgagor 
agreed to pay interest on his debt until it was paid, and that the mort- 
gaged lands might be sold by the mortgagee, and that their proceeds 
might be applied to the payment of this debt and interest. The cove- 
nant for the sale and the application of the proceeds of thèse lands to 
the payment of the debt and interest was valid and binding, and it 
ran with the land, so that when the latter came to the hands of the 
trustée it was mortgaged for the payment of the interest as much as 
for the payment of the principal, and the proceeds of its sale nec- 
essarily came to his possession' subject to the same charge. Another 
rule might prevail if the proceeds of the mortgaged property were 
insufficient to pay the mortgage debt and its interest in full and the 
mortgagee was seeking to coUect an unpaid balance by sharing with 
other creditors in the distribution of the common property. He 
might not be entitled, then, to recover from the proceeds of the com- 
mon property interest upon his debt to any later date than the unse- 
cured creditors would recover interest upon their claims. But the 
proceeds of thèse mortgaged lands appear to be ample to pay the 
principal and interest of the debt to the mortgagee Arts, and where 
a trustée sells mortgaged property of the bankrupt's estate free of 
the mortgage, and the proceeds of the sale are sufifîcient for that pur- 
pose, the mortgagee is entitled to payment of the interest upon his 
mortgage debt as well as the principal, out of the proceeds in accord- 
ance with the terms of the note and mortgage. Thompson v. Fair- 
banks, 196 U. S. 516, 536, 25 Sup. Ct. 306, 49 L. Ed. 577 ; York Mfg. 
Co. v. Cassell, 201 U. S. 344, 353, 26 Sup. Ct. 481, 50 L. Ed. 782 ; 
In re Dévore, Fed. Cas. No. 3847 ; In re J. H. AUson Lumber Co. 
(D. C.) 137 Fed. 643, 649. 

The decree below must be revised and modified, so that the portion 
which directs the payment of $97,497.40 to Arts out of the proceeds 
of the sale of the property mortgaged to him will read: 

"It Is further ordered, ad.iudged, and decreed that said claims of William 
Arts on account of said four notes, including the principal and the interest 
thereon to March 1, lOOG, agcregate $109.107.56, and that this amount be paid 
iD full to said William Arts, the claimant, by the trastee, out of the fiinds and 
moneys in his hands wliich he received on account of the sale of the lands 
covered by the mortgape to Arts hereinbefore described, after payment of ail 
prier liens and daims thereon as determiued by the District Court." 

Arts may recover his costs in this court against the trustée upon 
the latter's appeal, and upon the pétition of Arts to revise in matter 
of law. The appeal of Arts, and the pétition of the trustée to revise 
in matter of law, must be dismissed, and the case must be remanded to 
the court below, with instructions to modify the decree as indicated in 
this opinion ; and it is so ordered. 
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CODER V. McniERSOX. 

In re CODBU. 

(Circuit Court of Appeals, Eighth Circuit. April 3, 190T.) 

Nos. 2,453, m. 

1. Bankeuptcy— Involuntaby Proceedings— Gkounds— Pkeference — Teans- 

FEB DP PrOPEKTY. 

A debtor stated to his créditer on Decemt)cr 24, 1903, that his property 
was wortU .$246.7.50, and tbat he owed only .«;36,000. Ou May 2, 1904, he 
made a mortgage on a part of his property for $98,.TO3.32 to another 
créditer. Ou Juue 13, 1904, he made auotlier statement to his creditor 
that Uis property was worth $254,740, and that he owed $195,400, of which 
$147,500 was secured by mortgages upon his real estate. Thereupon, the 
creditor to secure its claim for $22,000, tooli from hiin tbree mortgages 
which together covered substantially ail the debtor's unexempt property 
except a few hogs and horses, including his tools, machiuery, aud crops, 
and the debtor, who was then insolvent, thereby gave a préférence under 
section GOa of the bankruptcy law, Act July 1, 1898, c. 541, 30 Stat. 562 
[U. S. Comp. St. 1901, p. 3445]. HeUl, the creditor had reasonable cause 
to believe when it took the mortgages that it was inteuded thereby to 
give a préférence. 

2. Notice— CoNSTKucTivB Notice— Pacts Puttixg on Inquiey. 

, Notice of facts which would incite a person of reasonable prudence to 
an inquii-y under similar circumstances is notice of ail the facts which a 
reasonably diligent inquiry would develop. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Notice, §§ 4, 6.] 
(Syllabus by the Court.) 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 
On Pétition for Review. 

Myron L. Learned (John L. Kennedy and George W. Paine, on 
the brief), for Coder. 

T. ]. Mahoney (John N. Baldwin and George S. Wright, on the 
brief), for McPherson. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. On June 6, 1904, Alexander Arm- 
strong who was engaged principally in farming, made a note for 
$22,000, payable to G. W. Wattles, who was the président of the Union 
National Bank of Omaha. On June 13, 1904, Armstrong gave to 
Wattles three mortgages — one on 2,440 acres of land in Carroll county, 
lowa, one on 616^ acres of land in Monona county, lowa, and a 
chattel mortgage on his crops, farm implements, and machinery — to 
secure the payment of this note. At the same time, and for the same 
purpose, he made an assignment of his claims against one of his sons 
which amounted to $27,000, but which were probably of little value. 
Wattles took and held this note and thèse securities for the bank. 
On July 27, 1904, Armstrong filed a voluntary pétition in bankruptcy 
and was subsequently adjudged a bankrupt. The considération of 
the note for $23,000 was an indebtedness for about that amount which 
Armstrong owed to the bank upon his promissory notes which were 
not then due. About July 15, 1904, Wattles indorsed and delivered 
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this note for $22,000 to Thomas B. McPherson, and in October of 
that year McPherson présentée! a daim upon this note to the référée 
in bankruptcy and asked that the mortgages which secured it be sus- 
tained and enforced and that liis claim be paid in full ont of the pro- 
ceeds of the mortgaged property in préférence to those of unsecured 
creditors. The court below rendered a decree to that effect which 
the trustée challenges hère by an appeal and by a pétition to revise. 
As the question at issue involves a considération of the facts disclosed 
by the évidence, the case will be considered upon the appeal and the 
pétition to revise is dismissed. 

After McPherson had presented bis claim, he turned the note back 
to the bank in the summer or fall of 1905, and counsel concède that 
he stood in the shoes of that corporation, so that the only question 
remaining to be determined in this case is, did the bank hâve reason- 
able cause to believe v^^hen the mortgages were taken for its benefit 
on June 13, 1904, that it was intended thereby to give it a préférence 
under section 60b of the bankruptcy law? Âct July 1, 1898, 30 Stat. 
c. 541, p. 562 [U. S. Comp. St. 1901, p. 3445] ; Act Feb. 5, 1903, 33 
Stat. c. 487, § 13, p. 799 [U. S. Comp. St. Supp. 1905, p. 689]. 

Armstrong was the owner of the property described in the three 
mortgages, of some horses and hogs and of a homestead upon which 
he lived in the town of Glidden in CarroU county, lowa. He was re- 
puted to be one of the wealthiest men in his county, and, prior to- 
May, 1904, his crédit was unquestioned. Wattles had known him for 
more than 20 years, but had not been so intimately acquainted with 
him during the- 12 years just preceding 1904 as he had been for eight 
years before that time. The bank had purchased in the year 1903 
one of Armstrong's notes for about $5,000, and when, in December 
of that year, this note became due, Armstrong went to the bank 
and sought to renew it or to borrow money to pay it. Wattles asked 
him for a financial statement, and he made one in which he briefly 
described his property, estimated its value to be $246,750 and stated 
that he owed in ail $36,000. In reliance upon this déclaration the 
bank loaned him about $22,000 between December 23, 1903 and 
June 2, 1904. On May 2, 1904, Armstrong made a mortgage on 
2,360 acres of his land in Carroll county to secure a debt of $98,503.- 
32 which he owed to William Arts, and this mortgage was recorded 
on May 3, 1904. During the last days of May or the first days of 
June of that year Wattles, and Thomas the cashier of the bank, be- 
came aware of this mortgage, and on June 6, 1904, Thomas asked 
Armstrong, who appeared at the bank, for security for the debt he 
owed to the bank, and he promised to give it and signed the note for 
$22,000. He neglected to give any security for about a week and 
then Thomas went to Glidden and obtained the three mortgages on 
June 13, 1904. At the time thèse mortgages were made Armstrong 
told Thomas that he did not owe Arts more than $70,000 and he 
made another financial statement in which he estimated the value of 
his property at $254,740, and the amount of his debts at $195,400, 
thereby showing the value of his property to be $59,340 more than 
the aggregate amount of his debts." According to this déclaration 
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the amount of Armstrong's dcbts securecl by mortgages was $J 47,500. 
This statement was in fact incorrect, and, if Tliomas had investigated 
the value of the property, had examined the records of the mortgages 
upon the lands, and had inquired of the creditors named in the state- 
ment, he would hâve discovered that Armstrong was insolvent. He 
made no investigation or inquiry of any onc but Armstrong. He 
testified that at this time his gênerai understanding was that A.rm- 
strong owned a great deal of property and was heavily in debt with a 
good substantial margin, and Wattles testified that he nnderstood 
and believed that Armstrong had a very large excess of assets over 
his liabilities, and that he was perfectly good for ail he owed. Arm- 
strong had substantially the same property, and owed substantially 
the same debts on June 1.'?, 1!)04, that he had and owed on July 14, 
1904, when he veritied his schedules in bankruptcy, and, according 
to thèse schedules he owed about $'^!iO,000, and his property was worth 
only about $190,000. Upon this évidence the référée found that the 
bank and its officers "were in possession of such facts as would bave 
put a reasonably prudent man upon inquiry which, if made, would 
hâve shown that the bankrupt was insolvent," and the court below 
reversed that finding, and concluded that Armstrong did not intend 
to give the bank a préférence, and that neither the bank nor any of 
its officers had reasonable cause to believe that it was intended to 
give a préférence by means of the mortgages. 

The finding of the court upon this question of fact is presumptively 
correct, and it should be sustained unless some obvions error of law 
or serious mistake of fact intervened in the considération of the case. 
The fact that the référée who saw and heard the witnesses and who 
enjoyed the best opportunity to judge of the credibility of their testi- 
mony came to a différent conclusion detracts much, however, from 
the strength of this presumption. As Armstrong was insolvent when 
he gave the mortgages, their necessary eft'ect was to enable one of 
his creditors to obtain a greater percentage of its debt than others of 
the same class, and they therefore created a préférence under sec- 
tion 60a. 

Nearly ail of the property of this debtor was real estate. Accord- 
ing to his statement made on June 13, 1904, he owed $195,400, and 
had real estate with a very limited amount of personal property es- 
timated at only $254,740 with which to pay it. It is common knowd- 
edge that lands and other real estate are converted into money and 
applied to the payment of debts by those wlio owe 75 per cent, of 
their estimated value with much difïiculty, and the nature of this 
property, the large amount of the indebtedness in projiortion to the 
estimated value of the real estate, and the known difiiculty of con- 
verting such property into money to pay debts, were obvions danger 
signais, which would not hâve failed to incite a creditor of ordinary 
prudence to searchingly investigate the solvency of the debtor. 

Notice of facts which would incite a man of ordinary prudence to 
an inquiry under similar circumstances is notice of ail the facts which 
a reasonably diligent inquiry would disclose. The bank knew that 
Armstrong had stated that he owed only $30,000 in December, 1903, 
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that he had given a niortgage to Arts for $98,503.33 in May, 1904, 
and that he had stated on June 13, 1904, that he owed $147,500 se- 
cured by mortgages upon his lands and $47,900 that was unsecured. 
According to thèse two statements which he had given to the bank, 
his indebtedness had increased $159,400 between December 24, 1903, 
and June 13, 1904, and his assets less than $9,000. Two such state- 
ments would inevitably incite the ordinary créditer to inquire what 
had become of the $150,000 which the increased indebtedness indicated 
that the debtor had received and had not added to his property during 
thèse six months, and such an inquest would hâve developed the fact 
at once that Armstrong's statements were not true. 

He had given a mortgage of $98,503.32 to Arts, and he had in- 
formed the bank that he owed Arts only $60,000 to $70,000. The al- 
leged fact that a debtor had given a mortgage to one of his creditors 
for about $30,000 more than he owed him would hâve stimtilated a 
creditor of reasonable prudence to an investigation of the actual amount 
of this debt, and a very simple inquiry addressed to the creditor would 
hâve developed the fact that Armstrong had not told the truth hère. 
His statement of December 34, 1903, his mortgage to Arts, and his 
statement of June 13, 1904, demonstrated the fact that he had not 
truthfuUy set forth his indebtedness, and constituted full notice to 
this bank that his indebtedness was more than he had declared it to be. 
In the face of this knowledge, it took thèse mortgages which, in 
the aggregate, covered substantially ail the unexempt property the 
debtor owned except a few hogs and horses. The real estate was al- 
ready mortgaged according to Armstrong's second statement for 
$147,500, and it took mortgages upon this land and a chattel mortgage 
upon his tools, machinery, and crops. The inévitable effect of thèse 
incumbrances was to deprive the unsecured creditors of every means 
of collecting their debts ; for thèse mortgages withdrew from attach- 
ment and exécution substantially ail the debtor's unexempt property. 
The légal presumption is that parties intend the inévitable efïect of 
their acts, and, in view of ail thèse facts, the conclusion is irresistibly 
borne in upon our minds that the court below committed a serions 
mistake of fact in the examination of this case, and that the bank 
on July 13, 1904, when it took thèse mortgages, had reasonable cause 
to believe that it was intended thereby to give it a préférence over other 
creditors of the same class. 

The decree below niust accordingly be reversed, and the case must 
be remanded to the court below for further proceedings not incon- 
sistent with the views expressed in this opinion ; and it is so ordered. 
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FIDBLITÏ & DEPOSIT CO. v. AGNEW. 

(Circuit Court of Appeals, Third Circuit. April 10, 1907.) 

No. 31, March Term, 1906. 

1. Pbincipai, and Surety— Woeking Contsact— Patments on Akchitect's 

Estimâtes — Discharge of Subety. 

The provision in a building or working contract tliat tbe contractor or 
builder sliall be paid as tbe work progresses accordiug to the amount of 
materials l'urnished or work performed, upon estimâtes to be made by the 
supervising arcijitect or engiueer, wbether a percentage is to be retained 
tberefrom until tbe wbole is done or not, redounds to tbe benefit of a surety 
or guarantor of tbe party wlio is to fulfill tbe contract; and, uix)n pay- 
mout being made in disregard of it, tbere is sueb a departure from tbe 
contract upon wbicli tbe midertaking of tbe surety or guarantor is based 
tbat be is released. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Principal and 
Surety, §§ 283-285. 

2. SaME— ESTIllATES OF Architect— ArPlîOVAI, OF Invoices. 

Wliere, under an agreement to furnjsh material for tbe construction 
of a building, to be paid for in monlbly installnieuts, uiion estimâtes made 
by tbe arcbitect in cbarge of tbe work of tbe material on tbe ground de- 
livered during tbe preceding month, of wbich 10 per cent was to be re- 
tained until 30 days after ail tbe material had been delivered and accept- 
ed, and satisfactory proof made tbat tbere were no liens, the ouly évi- 
dence as to such estimâtes vcas tbat the supervising arcbitect approved tbe 
invoices on wbich the material was billed from the quarry, after going 
over tbem at the end of each month with the contractor of tbe building, 
or his représentative, In a suit against tbe surety on tbe bond given to 
tbe contractor by tbe materialmen for the performance of tbeir agree- 
ment, held, tbat tbe défendant was entitled to a verdict. 

3. CONTRACTS — ESTIMATES BY AKCHITECT — REQUISITES OF. 

Under such an agreement, the estimâtes to be made by the arcbitect 
there provided for necessarily involved, not only an approximate judg- 
ment upon inspection by tbe architect or his représentative of tbe quantity 
and value of the material delivered, having regard to its eharacter as to 
wbich tbere may be a différence, but the relative value of it to the total 
quantity which had been coutracted for. 

4. Principal and Surety — Inefficiency or Mistakes ob Architect — Failtjrb 

To AcT — Knowledge of— Informai. Cbktificates. 

No doubt in such a case the builder to wbom the material Is to be fur- 
nisbed is not chargeable with the inefficiency or mistakes of the arcbitect, 
provided an attempt at an estimate is really made ; and, in tbe absence of 
notice to the contrary, an approval of the invoices may be sufDcient for him 
to act upon, without a formai certiflcate, nothiag being said about tbat in 
tbe agreement. But not only may the deficiencies be so gross as to put him 
on inquiry, but wbere to his certain knowledge tbe only basis for tbe archi- 
tect's approval is the invoices on which tbe material was sbipped and the 
reijresentations made at tbe time by the builder himself or bis représen- 
tative, being thus fuUy advised as to how such approvals are obtaiued, 
they are only available to him for what they stand. 

5. Same— Advance Payments— Loans on Account of Material to be De- 

livered. 

Wbere, early in the performance of an agreement of the eharacter 
specified, and wben but little material had been delivered, tbe materialmen, 
needing money, applied to tbe builder for an advance, to be paid back 
by the shipment of material, and, the builder not being able to accommo- 
date them himself, it was arranged tbat they should exécute a note, wbicb 
he indorsed and had discounted at the bank wbere be did business, the ma- 
terialmen receiving the proeeeds, and the understanding being tbat It 
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slioiild be met by the sliiimient of matprinl, no pnyinent thei'pafter boing 
made to tlie niaterialiiieu, but tlie valxie of the muterial sliiijped by tUem 
beiug aecounted for to the bauk by the buililer aud there credittKl, and the 
tirst loan which was paid beiug sueeeeded by others froni time to time, 
ail of which were llually met in this way, licld, that the transaction could 
not be treated as mevely an acconmiodatiou loan, to which the bùilder lent 
the tiecurity of his name, but that it constituted an advance of monoy 
upon the agreement, to be repald by a delivery of material ; the ma- 
terialmen as the resuit haviug put Into their hands a large sum iu ad- 
vance and anticipation of deliveries, in disregard of the agreement, de- 
priving the surety of the protection and incentive of restricted [)ayments 
to its préjudice, thereby releasing it from its undertaking. 

0. Same— Agkeement to Indemnify and Save IIarmt-ess. 

While, in a bond for tlie fuiflllment by materiahnen of an agreement to 
furnish certain material to one who was construeting a building, a ])ro- 
vision to indeuuiify aud save harmiess from ail damages iu the jiremises 
may impose sometliing more than tbe mère obligation to see to the ful- 
fillment of the agreement so far as coucerus the delivery of material, the 
obligation is noue the less one of suretyship, imposiug the reciprocal duty 
on the other party to not départ from it to the surety's détriment. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Norman Grey and John G. Johnson, for plaintiff in error. 
John Harding, of Griggs & Harding, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. The provision in a building or 
working contract that the contractor or builder shall be paid as the 
work progresses according to the amotmt of materials ftirnished or 
work performed, upon estnnates to be made by the supervising archi- 
tect or engineer, whether a percentage is to be retained therefrom, 
until the whole is donc or not, redounds to the beneflt of a surety or 
guarantor of the party wlio is to fulfill the contract ; and, upon pay- 
ment being made in disregard of it, tltere is sucli a departvire from the 
contract upon which the undertaking of the surety or guarantor is 
based that he is released. The purpose of such a stipulation is to 
guard against the conséquences of a default, in case the principal 
contract proves a losing one, or the contracting party for any reason 
fails to comply, the percentage retained, where that is provided for, 
afïording additional security, as well as holding out an incentive ; 
and when it is not observed, and advance or overpayments are made, 
it is so obviously to the préjudice of the surety that it opérâtes as a dis- 
charge as matter of law. Steam Navigation Co. v. Boit, G Corn. Bencli 
N. S. ooO ; Calvert v. London Dock Co., 2 Keen, 639 ; Prairie State 
Bank v. U. S., 164 U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412; Sheltou 
v. American Surety Co. (C. C.) 137 Fed. 73(;, affirmed 131 Fed. 210, 
6G C. C. A. 94; Welch v. Hubschmitt, 61 N. J. Law, 57, 38 Atl. 824; 
Village of Chester v. Léonard, 37 Atl. 397, (i8 Conn. 495 ; Fitzpatrick 
V. McAndrews, 12 Pa. Co. Ct. Rep. 353. This is too well established 
to be controverted, and the only question is how far it applies hère. 

The bond upon which suit is brought was given by the Avondale 
Marble Company, as principal, with the Fidelity & Deposit Company 
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of Maryland, as surety, to W. H. H. Van Ilouten, in the sum of $'>6,- 
000, for the faithful performance of an agreement entered into by the 
marble company, to furnish and deliver marble and granité for the 
new courthouse, in process of construction at Patcrson, N. J., of 
which Mr. Van Houten was the contractor or builder. By the agree- 
ment referred to it was, among other things, stipulated that "the sum 
to be paid by the party of the second part [Van Houten] to the party 
of the first part [the marble company] for the said materials shall 
be one hundred and ten thousand dollars" (subject to déductions as 
therein provided), and that the said sum should be paid in current 
funds on or about the 5th day of each and every month, "upon es- 
timâtes made by the architect in charge of said work, of the material 
on the ground, delivered during the preceding month," the marble 
company to be paid 90 per cent, of the amount of thèse estimâtes, and 
30 da3's after the architect should hâve accepted ail the material the 
retained 10 per cent, to be paid to the marble company upon its fur- 
nishing satisfactory évidence that no liens existed thereon. The mar- 
ble and granité was to be delivered f. o. b. at the quarry, at Avondale, 
Chester county, Pa., and shipped to Van Houten, the contractor, with 
the cost of the freight from the quarry to the city of Paterson "to be 
allowed and deducted" by him from the contract price ; and upon 
failure to deliver it, as required by the agreement, he was to be at 
liberty, upon five days' written notice, to supply the material and de- 
duct the cost from the moneys due. The complaint of the surety is 
that, instead of adhering to the terms of the agreement and paying 
upon estimâtes of the architect as the work went on, no estimâtes, or 
at least none worthy of the name, were made, with the resuit that, 
with the knowledge of the contractor, payments were allowed which 
were greatly in excess of the material delivered; and, further, that, 
when but a fraction of the agreement had been performed, the marble 
company, needing money to conduct its opérations, was favored with 
large advances to be met by future deliveries, this arrangement con- 
tinuing down to the close of the transaction, the restrictions provided 
by the agreement being thereby virtually abrogated. Instructions 
appropriate to thèse issues were asked at the trial, and, in view of the 
undisputed évidence with regard to them, the request was made by 
the surety that a verdict be directed in its favor. This was refused, 
and, the case having been submitted to the jury, a verdict of some 
$40,000 was rendered against it, upon which the record is now brought 
hère for review. 

The question whether estimâtes were in fact made was for the jury 
under.proper instructions, provided there was évidence upon which to 
predicate it. But, unfortunately, ail that there was upon this subject 
was that Mr. Reed, the supervising architect, approved the invoices, 
on which the material was billed from the quarry b}' the marble com- 
pany, after going over them at the end of each month with the con- 
tractor or his son, who had charge of this part of his father's business. 
This was clearly not a compliance with the agreement. An estimate 
such as is there spoken of necessarily involved, not only an approxi- 
mate judgment, upon inspection by the architect or his représentative, 
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of the quantity and value of the material delivered, having regard to 
its character, whether granité, marble, or carved marble, as to which 
there was a considérable différence, but the relative value of it to the 
total quantity which had been contracted for. And when it is con- 
sidered that, out of a total contract price of $110,000, representing 
82,000 weighed feet to be delivered, bills for some $105,000 were ap- 
proved and paid, when but 60,000 weighed feet, having a relative val- 
ue of but $73,000, had been furnished— an overpayment of $32,000— 
it is altogether toc much to ask that the mère looking over of the in- 
voices in the way described shall be accepted as in any sensé constitut- 
ing an estimate such as was contemplated. The préjudice of this to 
the surety is manifest, the overpayment made being substantially the 
amount above the contract price, which is now demanded, which, had 
it been kept back by the contracter as provided in the agreement, he 
would hâve had in h and enough to cover the material unfurnished, 
without calling upon the surety. 

No doubt the contracter was not chargeable with the inefficiency or 
mistakes of the architect, provided an attempt at an estimate was really 
made; and, in the absence of notice to the contrary, an approval of 
the invoices may hâve been sufficient for him to act upon without a 
formai certificate, nothing being said about that in the agreement. 
But not only were the deficiencies in the deliveries so gross as to put 
him upon inquiry, but the only basis for the architect's approval, to 
his certain knowledge, being the invoices on which the material was 
shipped, and the representat'ons made at the time by himself and his 
son, one or both, with regard to them, he was fuUy advised as to how 
the approvals were obtained, and just what they amounted to, and they 
are only available to him hère, in conséquence, for what they stand. 
That Mr. Van Houten was also aware, at least in a gênerai way, 
from the outstart, of the discrepancy in deliveries, is shown by his 
letters — one of January 5, 1898, complainin^ that not a hundredth 
part of the material had bsen furnished, which would only hâve en- 
titled the marble company to about $1,000, after deducting the per- 
centage, although bills to the extent of $4,450 had been already ap- 
proved and paid ; and another of August 4th. declaring that not quite 
a quarter was on the ground, at which time $30,311 had been paid, as 
against $24,750 due, an advancement of some $5,000. It is not nec- 
essary to consider whether, even though no estimâtes were made, Mr. 
Van Houten would hâve been within the terms of the agreement and 
the surety hâve no cause to complain, if the payments for material de- 
livered did not in fact exceed 90 per cent, of its relative value. The 
jury were so instructed, it is true, but the évidence was so over- 
whelmingly the other way, that, if the case turned upcn that, a ver- 
dict for the défendant was inévitable, and should hâve been directed. 
But, passing that by, it could not be successfuUy contended, in view of 
what has been referred to, either that estimâtes were really made or that 
the contractor was without knowledge, and, relying upon the apparent 
action of the architect in approving invoices, was therefore protected. 
One or the other, however, was vital to be shown, and in the absence 
of it the surety was released by the overpayments made in disregard of 
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the agreement, and the verdict to tlie contrary cannot be sustained. 

This disposes of the case; but it is further contended that, entirely 
aside from wbether estimâtes were made, tlie delivery of material was 
anticipated by advances of money, equally in contravention of and 
prejudicial to the rights of the surety, which aiso operated to release 
it. The facts upon which this is based are as follows : In the spring 
of 1898, when comparatively bttle material had been delivered, the 
marble company being short of funds, Mr. Hepburn, the manager, 
went to Mr. Van Houten to see wliether he could not get some money 
for the Company, asking for a hunp sum, to be paid back by the sliip- 
ment of material. Mr. Van Houten was w'il'ng to accommodate him, 
but, not having the money himself, it was suggested that they should 
see wbether it could not be obtained elsewhere. He and Mr. Hepburn 
and Mr. Shaw accordingly went to the Paterson National Bank, where 
Mr. Van Houton did business, and, after discussing the matter there 
with the cashier, it was arranged that the marble company should give 
its note, which Mr. Van Houten would indorse and the bank discount 
for him, the marble company receiving the proceeds, This was car- 
ried out, a two months' note for $10,000, bearing date May 10, 1898, 
being made and discounted, the proceeds being credited to Mr. Van 
Houten, who turned the money over to the marble company. This 
note was subsequently paid off, as arranged, with two months' shio- 
ments; no payments being made to the marble company on thèse de- 
liveries, but the value of the material being turned into the bank by 
Mr. Van Houten and there credited. This first note came due in July, 
when another note of like amount at threc months' time was given 
and discounted ; the money on this occasion being turned over to the 
marble company direct, against which it made payment by deliveries 
of material as before, through August and September, the whole being 
taken care of in that way. Before the second note came due, how- 
ever, still another was given and discounted, September 16th, for three 
months, also for $10,000, overlapping the other. This one came due 
December 16th, and certain payments were made on t by material as 
before, but not enough to fully meet it, by some $6,410, which being 
still unpaid at its maturity was renewed by a further note for that 
amount at three months' time, not however by the Avondale Marble 
Company, whose quarry had been sold out meantime by the sheriff, 
but by certain individual members, who succeeded that company and 
organized another — the Pennsylvania Marble & Granité Company — 
which took over the quarry and continued the delivery of material un- 
der the existing agreement. The last-named note came due in March, 
1899, and was extended by another due in May, which was itself suc- 
ceeded by still another for the increased sum of $10.000, on which 
$3,000 was paid July 14th ; a renewal for the balance, made in August, 
being fînally paid when it came due. 

The learned trial judge was of the opinion that the^e note transac- 
tions were merely accommodation loans having no other significance ; 
Mr. Van Houten simply lending the security of bis name by indorsing 
the notes of the marble company and th; parties wh j suce eded it, 
which with the several renewals and extensions the bank discounted for 
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them. But the case is not so simple ; nor is tlie transaction able to be 
separatecl from tlie existing agreement between the parties with regard 
te the delivery of material. As alrcady observed, the nioney obtained 
'was obtained in direct response to an appHcation by the marble company 
for an advance on account of the agreement and the de'ivery of materi- 
al to be made under it, and by the arrangement which was made for its 
repayment it was expressly tied up to this. No doubt, as to the bank, 
it was a loan ; but as to the others it was essentially an advance of 
money upon the agreement, to be repaid by a delivery of the material 
there contracted for. This also was the course pursued; the value of 
the material subsequently delivered being turned over to the bank by 
Mr. Van Houten, and the marble company credited accordingly, no 
payments on account of material being otherwise made so long as 
there were thèse outstanding notes. It is true that the 10 per cent, 
was still withheld from the amounts credited. but that does not help the 
matter. The point is that, instead of being paid as marble and granité 
were delivered, as provided in the agreement, the marble company 
had put in its hands by the transaction a large sum of money in ad- 
vance and anticipation of this. Thereafter it was not a question of 
payment according to deliveries, where the agreement puts it, but 
a repayment by deliveries outside of it. This deprived the surety of the 
protection and the incentive of restricted payments, and was just as 
prejudicial as if the advance were less disguised. The money so ob- 
tained not only helped to swell the grand total of overpayments made, 
but until material to correspond had been delivered, if this, indeed, 
was ever entirely the case, it carried thèse payments meanwhile by just 
so much more beyond bounds ; the surety in either case being released 
by the plain departure from the terms of the agreement. 

There are other questions which might reqnire discussion, if the case 
were going back for a retrial, such as the déduction of freight bills 
before the calculation of the pcrcentages to be withheld, instead of 
afterwards, and whether, upon a default by the marble company, the 
surety was liable to the extent contended for at the trial. But the case 
is to stop hère, and it is not material. The point now made for the first 
time that the contract in the bond was something more than one of 
mère surety, the final clause of the condition being to indemnify 
and save harmless from ail damages in the premises, is not only open 
to the objection that it was not raised in the court below and so its 
influence upon the disposition of the case cannot be determined ; 
but there is no force to it, in our judgment, if it had been. It may 
hâve imposed on the surety, as argued, something more than the mère 
obligation to see to the fulfilment of the agreement so far as the de- 
livery of material was concerned, but it none the less made the obliga- 
tion one of suretyship, imposing the reciprocal duty on the opposite 
party of not departing from it to the détriment of the surety in re- 
spect of what is involved in this issue, as was clearly donc. 

The judgment is reversed. 
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NEW AMSTERDAM CASUALTX CO. v. CUJIHKKLAND TELEriIONB & 

TELEGKAPH CO. 

(Cil-cuit Court of Appeals, Slxth Circuit. March 21, 1907.) 

No. 1,593. 

INSUBANOE— EXTENT OF LlABILITY OF INSUBER— IXDEMNITY INSURANCE. 

A poliey, issued by a easualty company, insured against Ioh;; ,riim liabil- 
ity l'or (laïuiiges on aeeount ol bodily injuries accideutally sulî'ered by any 
person cuuseti by tlie iiegligeuce of the assurcd, "and a<,'aiiist the expense 
ot" defeuding any suit for suc-li damages." It limited tlie compauy's lia- 
bility arisiug from tlie injury or death of ono person to .'f5,0Ù0, and pro- 
vided for notice to tlie company of any injury and any claiin or suit for 
damages tlierefor, tbat tbe company sliould défend or s( ttle any sucli 
suit, and prohibited tbe assured from nia);ing any sett]em(!nt or incurring 
any expense or interfering in any negotiâtions for settlcmcnt or in any 
légal proceeding witbout tiie conipany's consent. Hcld, tbat tlie limitation 
did not include the costs .'uxi expenses of a suit on a elaim for damages for 
the death of a jjcrson wh; , was defended by the com])nny pursuant to the 
terms of the poliey, and tbat on recovery of a largcr sum by the ]))aintiff 
therein tlie assured wns entitled under tlie poliey to be reimbui'sed for the 
costs and expenses which it was coni])elled to pay in addition to the .'J.'ijOOO 
indemnity against the damages recovered. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

Clarence T. Boyd, for plaintiff in error. 
Wm. L. Cranbery, for défendant in error. 

Before SEVERENS and RICHARDS, Circuit Judg-es, and COCH- 
RAN, District Judge. 

SEVERENS, Circuit Judge. This is an action brought by the 
défendant in error, hereinafter called the "Téléphone Company" 
against the plaintiff in error, hereinafter called the "Casualty Com- 
pany," upon a poliey of insurance — 

"against loss from common law or statutory liability for damages on account 
of bodily injuries fatal or nonfatal. accideutally suffered by any person or 
persons not employed by the assured at or about any of the work of the as 
sured described in the schedule indorsed hereon. caused by tbe négligence of 
the assured, and resulting from the work described in said schedule, aud 
against the expense of defending any suit for such damages." 

While the poliey was in force, and on or about February 8, 1901, 
Thomas Ware, an employé of the Téléphone Company was killed at 
the city of Owensboro, Ky., by coming in contact with a téléphone 
wire resting upon the wire of the Electric Light Company in said 
city, heavily charged with electricity, and the provisions of the poliey 
became operative, as follows : 

' (1) The assured, upon the occurrence of an accident, shall give immédiate 
notice thcreof in writing, with full particulars to the home ofiice of the com- 
jiaiiy at M€>\v York City, or its duly autliorizcd agent, ile shiill give like no- 
tice, with full particulars, of any claim which miiy be made on account of sucli 
accident. 

"(2) If theveafter any suit is brought against the iissured to euforce a claim 
for damages on account of an accident covered by this poliey, immédiate no- 
l.-)2F.— Cl 
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tice thereof shall be given to the company, and the company shall défend such 
suit in tlie name and on behalf of the assured, or settle ttie same. 

"(3) ïlie assured shall not settle any claim. except at his own cost, nor incur 
any exi)ense, nor interfère with any negotiation for settlement or in any légal 
l)roceeding wlthont the consent of the company previously given in writiug, 
but he may provide at the time of the accident such immédiate surgical re- 
lief as is imperative. The assured, when requested by the company, shall aid 
in securing information and évidence and in effecting settlements, and in case 
the company calls for the attendance of any employé or employés as witnesses 
at inqiiests and in suits, the assured will seeure his or their attendance, mail- 
ing no charge for his or their loss of time." 

Notice of the accident was given by the Téléphone Company to 
the Casualty Company. Suit was bron5:ht by the administrator of 
Ware against the Téléphone Company for damages arising from his 
death under a statute of Kentucky, and notice of that was also giv- 
en to the Casuahy Company, and that company thereupon employed 
coiinsel to défend said suit in the name and on belaalf of the Télé- 
phone Company, and upon the trial judgment was rendered against the 
latter company for $12,500 and costs. An appeal from said judg- 
ment was prosecuted to the Court of Appeals of the state of Ken- 
tucky, and final judgment was rendered against the Téléphone Com- 
pany by said Court of Appeals of Kentucky for the sum of $12,500 
with interest at 6 per cent, per annum and 10 per cent, damages ad- 
ditional. The total judgment of the Court of Appeals of Kentucky, 
including interest, damages, and costs, amounted to $15,447.26, which 
was paid by the Téléphone Company on November 25, 1903. 

Of the expansés of the suit on the trial and the appeal the Casualty 
Company paid $989.45. The Téléphone Company paid the costs of 
the plaintiff in that suit and other costs and expenses to an amount 
in ail, which, upon the proportion of $5,000 to the entire judgment 
appealed from, as directed by the court below, resulted in a balance 
in favor of the Téléphone Company of $1,167. 9.S. The judgment was 
for $5,000 plus this balance of $1,167.98 wi' the interest thereon 
from the date of the judgment of the trial court in the Ware Case. 
Upon the trial, which was before the court without a jury and upon 
an agreed statement of facts, the Casualty Company contended that 
its liability under a limitation in the policy did not extend beyond 
the sum of $5,000, and that the judgment should be limited according- 
ly, without enlargement from the costs and expenses which the Télé- 
phone Company had incurred by reason of the suit. And it further 
contended that the $5,000 should be reduced by the $989.45, which it 
had paid of the expenses of the suit, as above stated. Both of thèse 
contentions were overruled by the court below, and the plaintiff in 
error renews them hère. 

The policy contained the following provision: 

"(A) The company's liability as aforesaid arising from an accident resulting 
in injuries to or in the death of oue person is limited to flve thousand dollars 
($5,000.00), and subject to the same limit for each person the total liability 
arising from any one accident resulting in injuries to or in the death of any 
iramber of persons is limited to ten thousand dollars ($10,000.00)." 

And the Casualty Company contends that this limitation includes 
ail the conséquences of the accident, such as the expenses of a law- 
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suit brought to recover damages therefor. But we think, as did the 
court below, that when construed with the other provisions of the 
contract, as' it should be, that is not its meaning. The insurance was 
against two kinds o£ liability — -one of which was for damages on ac- 
count of bodily injury sustained by any person, and the other was 
for expenses in defending any suit brought therefor. This last pro- 
vision was not included in the first, and if it had not been expressly 
made, the insurance against the accident would not hâve included the 
cost and expenses of a suit to recover on account of it. They were 
not the necessary conséquences of the accident, and so would not 
hâve been within the contemplation of the parties. For the samc 
reason the restriction of the liability of the company in respect to in- 
juries resulting from an accident would not extend to costs and ex- 
penses of a suit, for such language without more would not import 
that the parties had that subject in contemplation. And there is 
abundant reason shown by the contract why it would be most unlikely 
that the parties should intend such a limitation. By one of the condi- 
tions of the insurance, the Téléphone Company was prevented from 
making any settlement, or incurring any expense, or interfering in 
any negotiation for settlement, or in any légal proceeding. If the 
Casualty Company should see fît to resist the claim, it could make 
any défense it pleased, hire such and as many lawyers as it wanted, 
and prolong the litigation to the last extremity. If its liability for 
the accident were converted into a fund for carrying on the contest, it 
could be done without the ordinary risks of litigation, and the only 
prospect for the assured would be in the remnant, if there should be 
any. A contract ought not to be construed to an absurd conclu- 
sion, if a reasonable one is possible. Moreover, a policy of insur- 
ance prepared with much care for the interests of the insurer should 
be construed favorably to the other party, if the language employed 
leaves the matter in doubt. Thèse considérations lead us to think 
that when the Casualty Company reserved ail power of control of the 
defence to actions brought by injured persons to establish the liabili- 
ty for the accident and recover damages, and insured the Téléphone 
Company "against the expense of defending any suit for such dam- 
ages," although it must needs be that the défense would be carried 
on in the name of the Téléphone Company, and an adverse judgment 
would go against that company for damages and costs, yet in fact the 
Casualty Company would be defending the cause in its own interest, 
and for the purpose of performing its contract of indemnity against 
the expenses of any such suit; and at ail stages of the litigation it 
would be for it to détermine what expenses it would risk in the 
chances of defeating the claim. 

It makes no difiference that ultimately a larger liability was estab- 
lished against the Téléphone Company than the limit of insurance, for 
the Casualty Company reserved the right to make the défense without 
regard to the amount claimed by the party injured by the accident, 
and the Téléphone Company was as completely excluded in a case 
where the amount which might be recovered was as much as $35,000 
as where it might not exceed $5,000. By its agreement it was ex- 
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posed to the hazard of the course wliich the Casualty Company might 
see fit to pursue. If the défense proved successful, the Casualty 
Company would hâve done no more than it had agreed to do. If 
unsuccessful, still that company had done only that. There is no 
room for holding that the liability of the Casualty Company for the 
expenses of making the défense were at ail dépendent upon the re- 
suit of the litigation. The court below gave judgment to the plaintiff 
for the $5,000, and for only a proportionate part of the expenses of 
the défense, upon a theory of an équitable division betvveen the par- 
ties. The Casualty Company has no ground for complaint. It was 
not entitled to deduct from the amount insured what it had paid in 
making the défense, and it was bound to make good to the Téléphone 
Company the expenses which the latter had been compelled to pay 
because primarily liable. 

The judgment must be affirmed, with costs. 



EUOWN et al. v. UNITED STATES. 
(Circuit Cflui't of Appeals, Second Circuit. Jlarcli 20, 1007.) 

No. 61, 

1. Principal and Sueety— Bond of B'DDEb foe Government Woek— Liabil- 

ity OF Sdketiks. 

A bond given by a bidder for govemment worlv conditioned that if his 
bid was accepted he would outer into a coutract and furuisb a bond for 
its performance within 10 days, or, in case of bis failure to do so, the 
sureties would pay to the United States "the diiïerence in money be- 
tvveen the amount of the bid of said bidder so acce])ted and the amount 
for which the proper ofiicer of the United States may contract with an- 
other party to do the work proposed, if the latter amount be in excess of 
the former," contemplâtes that, if the bidder fails to enter into a formai 
and binding contract in accordance with his proposai, the government 
may relet the worii and enter into an essentially similar contract with an- 
other party, and then look to the sureties for indemnity to the extent 
of its loss. When such second contract is let, the measure of tlie sureties' 
liability is flxed at tlie diiïerence in price vmder such contract and tlie 
bid of their principal, and cannot be afCected by tlie fact that the con- 
tracter fails to com])lete the work and a third contract is made whether 
at greater or less cost to the government. 

2. Same — Default of Bidder — Measure of Sueety's LtABiLriT. 

Défendants became sureties on the bond of a bidder for a government 
contract for furnishing and iaying in place toward the construction of a 
riprap breakwater such a quantity of stone "dépendent upon the price per 
ton of stone bid" as could be furuished in place for $4.5,000 ; the bond 
being conditioned that if the bid was accepted and the bidder failod to en- 
ter into the contract défendants would pay to the United States the différ- 
ence in money between the amount of the bid so accepted, and the amount 
for which the government might contract with another party to do the 
work proposed, if the latter amount should be in excess of the former. 
Tlie bid was accepted, but the biddfer failed to enter into contract, and 
the work was let under the same conditions to a second bidder at an in- 
creased price per ton for stone; the necessary resuit being that the second 
bidder was required to furnish a smaller quantity ot stone. llcld, that 
sucli fact did not rcnder the second contrac-t (jne for doing substantially 
différent work from that ])roposed by the flrst bid, so as to relieve défend- 
ants from liability, but that they were liable for the value of the stone in. 



BROWN V. LNITED STATES. 965 

place wliieh tlie government would Iiave obtaincd under the first bid in 
excess of tliat vvLicli it obtained under the second at the i)rice bid by their 
jçrincipal. 

In îXrror to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error by the défendants in the court below to revievv a 
judgment for the plaintiff. 

H. E. Lippincott, for plaintiff m error. 

F. W. Bird, Winfred T. Denison, and Henry h. Stimson, for 
défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. This in an action against Brown and Fleming as 
sureties on a bond executed to the United States. By the bond, 
they undertook that if the bid of Charles Frey, Jr., "herewith ac- 
companying, dated June 12, 1899, for building a riprap breakwater 
at Larchmont Harbor, Eong Island Sound" should be accepted within 
60 days from the date of the opening of proposais therefor, Frey 
would, within 10 days after notice of such acceptance, enter into 
a contract with the proper officer of the United States to do the 
work proposed by said bid, at the priées offered by said bid, and in 
accordance with the terms and conditions of the advertisement in- 
viting said proposais, and that he would give bond with good and 
.sufficient svireties for the faithful and proper fulfillment of such con- 
tract; and they fnrther undertook to pay to the United States, in 
case Frey should fail to enter into such contract or give such bond 
within 10 days after said notice of acceptance, "the différence in 
money between the amount of the bid of said bidder so accepted 
and the amount for which the proper officer of the United States 
may contract with another party to do the work proposed, if the 
latter amount be in excess of the former." 

By the advertisement mentioned in the bond the government 
invited proposais from bidders for furnishing and laying in place 
toward the construction of a riprap breakwater such a quantity of 
stone, "dépendent upon the price per ton of stone bid," as could be 
furnished in place for $45,000. The proposai or bid of Frey mentioned 
in the bond was to "furnish the riprap stone in place at 43 cents per 
ton." Frey's bid was accepted by the government; but, after due 
notification thereof, he failed to enter into the contract, and, more 
than 10 days after such notification having expired, the government 
readvertised the work and invited proposais similar to those orig- 
inally invited, and, having accepted the bid of one Conkling pur- 
suant thereto, entered into a contract with him. By the bid of Conk- 
ling he tmdertook to furnish the stone and lay it in place at the price 
of 51 cents per ton. Conkling partly performed bis contract, but 
subsequently abandoned it; and thercnpnn the government con- 
tracted with Anderson & Murphy to complète the work, and they fuUy 
performed it. 

Upon the trial both parties moved for the direction of a verdict, 
and the court directed a verdict for the plaintiff. 
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The assignments of error challenge merely the riiling of the trial 
judge in directing a verdict for the plaintifï. Most of the questions 
which hâve been argued by the plaintiffs in error are not presented 
by the facts of the case. The only contention which merits con- 
sidération is that the contract with the government made with Conk- 
ling was not one to do the same work which Frey offered to do by his 
proposai. If this is true^ the amount for which the sureties became 
liable was not established upon the trial according to the mode pro- 
vided for in thèir undertaking ; that amount being the "différence 
in money between the amount" of Frey 's bid and "the amount con- 
tracted for with another party to do the work proposed," and only 
nominal damages were recoverable. 

It is the meaning of the undertaking that the sureties will be 
responsible that Frey will enter into a formai and binding contract 
pursuant to his proposai, and if he fails the government may relet 
the work and enter into an essentially similar contract with another 
party, and then look to the sureties for indemnity to the extent of 
its loss. The undertaking does not contemplate that if the second 
contract is not performed the government may enter into a third, 
and still look to the sureties for indemnity for the performance of 
the contract; but it contemplâtes that when the second contract 
shall be made the government is to rely for its protection' against loss 
upon that contract, and the responsibility of the party who enters 
into it. It contemplâtes that, if by the ■ second contract the govern- 
ment secures as favorable terms as it would hâve obtained by the 
original contract, no occasion for indemnity from the sureties can 
arise ; but, if the terms are not as favorable, the occasion will arise, 
and the loss is to be measured by the différence in the contract priées 
of performance. It does not mean that if the second contract shall not 
be performed, and a third is made, the sureties are to be thereby re- 
leased from their obligation. It does mean that, if by the terms of 
the second contract no apparent loss has accrued to the govern- 
ment, they are no longer liable ; but, if by its terms an apparent loss 
has accrued, they shall be liable; and whether a third contract is 
made or not, or whether the government incurs a larger or smaller 
subséquent loss, or whether it abandons the work altogether, are 
matters of no concern to them. 

The obligation of a surety is not to be extended beyond its terms, 
and it follows that if the contract made by the government with 
Conkling was not to do substantially the work which Frey proposed 
to do, the déviation precludes the government from establishing 
the amount of the loss. 

It appears that the contract which Frey should hâve entered into 
would hâve required him to furnish 104,000 tons of stone, while 
the contract entered into with Conkling only required him to furnish 
88,000 tons. Such a différence in the quantities of stone to be fur- 
nished would render the two contracts radically différent were it 
not that the différence was created necessarily by the différence in 
the two bids for doing the same work. Both contractors by their 
bids promised to supply such a quantity of stone as at the priées per 
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ton mentioned by them, respectively, should amount to the sum of 
$45,000, and the différence in the quantifies of stone results simply 
from the différence between their bids in the price per ton. Frey's 
bid at 43 cents a ton was équivalent to a proposai to furnish 104,- 
000 tons. Conkling's bid at the price of 51 cents per ton was équiva- 
lent to a proposai to furnish 88,000 tons. The contract with Conk- 
ling was a contract to do the work proposed to be done by Frey; 
but with a limitation in quantity necessitated by the différence in 
the price. This différence was an incident contemplated by the under- 
taking of the sureties, and the purpose and object of the bond was 
to protect the government from any loss which might arise in con- 
séquence thereof. 

Owing to the failure of Frey to enter into and perform his con- 
tract, the government obtained under the Conkling contract 16,000 
tons less stone than it would hâve obtained from Frey. It was ob- 
liged to pay $45,000 for 16,000 tons less than it would hâve obtained 
by the terms of Frey's proposai. The phraseology of the bond is 
not happily chosen, but, read as it must be, with the advertisement 
and the proposai of Frey, which are annexed to and form a part of 
it, we are unable to doubt that it obligated the défendants to pay 
to the government the différence, at the price fixed in Frey's pro- 
posai, between the quantity of stone which he promised to deliver, 
and the quantity which the government was able to obtain by the 
Conkling contract. It follows that a verdict was properly directed for 
the plaintiff. 

The assignments of error do not challenge the correctness of 
the computations adopted by the trial judge in directing a verdict, 
and consequently we are not called upon to consider whether or not 
the computation was correct. 

The judgment is affirmed. 



WILLIAM H. PERRY CO. v, KLOSTEES AKTIE EOLAG. 

(Circuit Court of Appeals, First Circuit. April 18, 1907.) 

No. 694. 

1. Courts— JuETSDicnoN of Fédéral Courts— Sufficiency of Record. 

While parties cannot conter jurisdietion on a fédéral court by consent 
stlll wliere the jurisdictional facts are properly alleged, and thu8 properly 
appear on the record, and the parties proceed to trial on pleadings which 
go to the merits, and, particularly, when the jurisdictional tacts are not 
eubsequently put in issue by the défendant nor seriously denied, the case 
ordinarily will not be dismissed for want of jurisdietion, where the proofa 
do not create a légal certalnty that it is not wlthin the jurisdietion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 155, 156.1 

2. Saxe— Deliveby— Passing of Title. 

Under a contract for the sale of a cargo of foreign iron to be delivered 
from the ship, custom house charges paid, the unloading of the iron on 
a wharf, from which it was being removed by the purchaser without any 
objection to the quality or quantity at the time of its loss, and the payment 
of the duties constituted such a delivery as to pass the title. 



9G8 152 FEDERAL REPOETEK. 

Appeal from the Circuit Court of the United States for the District 
of Rhode Island. 

Walter H. Barney (Barney & Lee and James B. Littlefield, on the 
brieî), for plaintiff in errer. 

Henry A. Wise (Gardner, Pirce & Thornley and J. S. & H. A. 
Wise, on tlie brief), for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. It is alleged in tlie déclaration that the 
plaintiff Klosters Aktie Bolag, is a corporation duly created, establish- 
ed, and organized by and under the laws of the Ivingdom of Sweden, 
a foreign state, and a citizen and subject of said foreign state, and that 
the défendant is a corporation and a citizen of Rhode Island. Thèse 
allégations are quite sufficient to give the Circuit Court jurisdiction. 
To this déclaration the défendant pleaded the gênerai issue, and gave 
notice of a claim of recoupment; and the cause came on for trial upon 
the merits. The case, therefore, does not stand at ail like one where 
a jurisdictional question is raised upon motion or upon pleadings in 
limine, when jurisdiction must clearly appear upon the record. Dur- 
ing the course of the trial, and after the plaintiff had rested its 
case, the point was taken by the défendant that the plaintiff had not 
shown either the fact of incorporation or foreign citizenship. The 
plaintiff contended that jurisdictional proofs were waived by pleading 
to the merits; but, without deciding the question of vvaiver, the court 
opened the case, and the plaintiff' introduced a paper of which the fol- 
lowing is a copy : 

(Translation.) 

It is hereby certifiée! that the Royal Tatent, and Eegistry Office has on the 
eth (iay of September, 1807, grauteil resistratiou ot the Klosters Aktie Bolag 
and that in the register of .Toint Stoeic Compauies on the llth day of September, 
1905 is filed, that the Board of Directors with domicile at Klosters Brukin the 
parish of Husby in the government of Kopjierberg consista of ilr. Cari liartin 
Samuel Nisser, Manufacturer, at St.jernsund in the parish aforesaid, Mr. Har- 
ald Funch, Engineer, and Mr. Arvid tUistaf Mikael Hermarck, ilanager. botli 
at Stockholm, with Mr. Cari Wilhelui Xisser, Manufacturer, also at Stockholm 
as substitute, that the firm of the Comiiany is signed by an.y and eacli of the 
members of the Board of Directors and that up to this date no other entry con- 
cerning the Board of Directors ot the Company has been flled In the register 
of Joint Stock Companies. 

Stockholm the 17th of April, 190G. 
Ex Officio. [Signed] E. P. B,iorkman. 

The défendant then proceeded by the introduction of évidence. Aft- 
er both parties had rested their case, the défendant took the point that 
the paper failed to prove the plaintiff to be a corporation, but did prove 
it to be a joint stock company in the nature of a partnership, and there- 
fore did not sustain the allégation of jurisdictional facts. 

This is not a case upon removal from the state court, but one insti- 
tuted originally in the Circuit Court; nor is it a case where the plain- 
tiff' failed to sufiiciently allège jurisdictional facts. 

We do not deem it neccssary to inquire or décide how far the au- 
thorities, vfhich hold that pleading to the merits is a waiver of the ne- 
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cessity of the plaintiff's proving the existence of the corporation, tend 
to sustain the proposition that pleading to the merits is a waiver of a 
defective allégation of jurisdictional facts, because this case, in our 
view, does not stand at ail upon that ground, 

The fédéral courts being courts of spécial and limited powers, juris- 
dictional questions disclosed by the record are always open; and, if it 
turns out that the parties and the court hâve inadvertently overlooked 
points in the record which are fatal to the jurisdiction, the case may 
and ordinarily will be dismissed, either with or without motion. Still, 
while the parties cannot confer jurisdiction by consent, where the juris- 
dictional facts are properly alleged, and thus properly appear upon the 
record, and the parties upon pleadings which go to the merits, proceed 
to trial, and particularly where the jurisdictional facts are not subse- 
quently put in issue by the défendant or seriously denied, the case or- 
dinarily will not be dismissed for want of jurisdiction, and this is espe- 
cially so where the proofs do not create a légal certainty that the con- 
troversy involved is not within the jurisdiction. Barry v. Edmunds, 
116 U. S. 550, 6 Sup. et. 501, 29 L. Ed. 739. See, also, Gubbins v. 
Laughtenschlager (C. C.) 75 Fed. 615 ; Railroad Company v. Quigley, 
31 How. 203, 16 L. Ed. 73 ; Conard v. Atlantic Insurance Company, 
1 Pet. 386, 7 L. Ed. 189; Evans v. Gee, 11 Pet. 80, 9 L. Ed. 639; 
Wickliff V. Owings, 17 How. 47, 15 L. Ed. 44 ; Deputron v. Young, 
134 U. S. 341, 350, 10 Sup. Ct. 539, 33 L. Ed. 923; Wetmore v. 
Rvmer, 169 U. S. 115, 18 Sup. Ct. 293, 42 L. Ed. 682; Blackburn v. 
Mining Company, 175 U. S. 571, 574, 20 Sup. Ct. 223, 44 L,. Ed. 276. 

The certificate of organization in Sweden was not strictly a part of 
the record of the Circuit Court. Upon the record the jurisdictional 
facts appear. The certificate is a part of the évidence in the case, and, 
if we were to assume that the issue in respect to the jurisdictional fact 
alleged in the déclaration was open for proofs aliunde after the case 
was put upon trial upon the gênerai issue and without any plea to the 
jurisdiction, we should hâve to hold that the articles of association, un- 
explained by évidence or by the law of the foreign country, did not 
create a légal certainty that the plaintifï was a joint stock company in 
the nature of a partnership rather than a corporation, as alleged in the 
record. The registration was granted by the Royal Patent and Regis- 
try Office, and the company apparently has a board of directors, which 
would indicate that it was in the nature of a corporation. The fact 
that registration was had in the registry of joint stock companies does 
not make it at ail certain that the association was a joint stock com- 
pany in the nature of a partnership rather than a corporation. 

Entertaining the contention of the défendant, as to the efïect of the 
certificate as a pièce of évidence, so far as to see that it does not 
clearly disclose facts fatal to the jurisdiction, we need not consid- 
er or décide the gênerai question, immaterial hère, whether a juris- 
dictional allégation of fact, properly appearing in the record, can be 
opened at the end of a jury trial upon the gênerai issue, in a case 
where, at such a stage of a trial, aliunde évidence clearly establishes 
facts fatal to the jurisdiction. 

The Une of cases beginning with Everhart v. Collège, 120 U. S. 223, 
7 Sup. Ct. 555, 30 ly. Ed. 623, wliich, upon reversai, permit the Circuit 
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Court to allow amendaient of the allégation of cîtîzenship according 
to the fact, are cases where the record itself did not show jurisdiction, 
and thus do not apply to a situation like the one in question hère. 

The remaining question relates to the merits of the case, where the 
point is raised that the title to the property had not passed through a 
necessary delivery. The contract was a contract of sale of 350 tons 
of Swedish charcoal iron ex ship, including custom house charges, etc. 

Without regard to the question whether the title passed upon de- 
livery of the release, we think it quite clear, upon the conceded facts, 
that unloading the entire cargo of iron in question upon the wharf, 
which was completed a considérable time before the loss, was a suffi- 
cient delivery to pass the title; and the défendant, without any objec- 
tion as to the quantity or quality, having given orders to its teamsters 
to remove the iron, and having so far accepted the delivery as to re- 
move it in part, it is too late to stand upon the position that the title had 
not passed. The duties having been paid, we do not think the fact 
that the custom house weighing was incomplète would control the 
étatus of the title as between the parties. 

Judgment of the Circuit Court is afhrmed, and the défendant in error 
recovers costs in this court. 



HTAMS T. FEDERAL COAL & COKE CO. et at 

(Circuit Court of Appeals, Fourm Circuit April », 1907.) 

No. 673. 

L Equity— Pboofs— Mode of Takinq. 

.ludiclary Aet Sept. 24, 1789, c. 20. § 30. 1 Stat 8S, authorlzlng fédéral 
courts to require a party to adduce his évidence orally in open court on 
final hearlng was repealed by Kev. St. § 8G2 [U. S. Comp. St. 1901, p. 
6G1], declaring that tlie mode of proof in equity causes shall be according 
to rulea now or hereafter preseribed by tlie Suprême Court, except as 
otherwlse speclally provided. 

2. Samb— EQurrr Rules— Instbuctions. 

Amendnient May 15, 18t>3 to Equity Rule 67 [149 U. S. 793, 13 Sup. Ot. 
lii], providing that on due notice given as preseribed by prevlous order, 
the court may, in its discrétion, permit the whole or ahy spécifie part 
of the évidence to be adduced orally in open court on final hearing does 
not authorlze the court to require an unwilling party to so adduce évi- 
dence and forego his right to use the metbods preseribed by the rule 
prlor to amendment. 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Clarksburg. 

John W. Davis (G. M. Alexander and Davis & Davis on the brief), 
for appellant. 

John Bassel and John M. Freeman (W. S. Meredith and Watson 
& Freeman on the brief), for appellees. 

Before GOFP and PRITCHARD, Circuit Judges. and McDOW- 
ELL,, District Judge. 

McDOWELL, District Judge. This suit in equity was înstîtuted 
by the appellant on December 36, 1905; the bill being filed in the 
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clerk's office on that day. Six days prior thereto complainant had 
given the défendant the Fédéral Coal & Coke Company notice that he 
would, on Deceniber 26th, présent his bill to the judge of the trial 
court and move for the appointment of a receiver of ail the property 
of said défendant. It is said in the brief of counsel for appellant that 
the motion for the appointment of a receiver was not made on that 
day, and we find in the record no order by the court showing that the 
motion was on that date made or continued. Counsel for the appellees, 
défendants below, appear to hâve believed that the motion was tacitly 
continued. On December 26, 1905, the answer of the défendants 
was filed. 

On February 34, 1906, the following order was entered: 

"Upon application of tbe défendants herein, it is ordered that the motion 
for a receiver in ttiis cause, together with any other matters pertinent thereto, 
be set for hearing at Clarlisburg, West Virginia, on the first day of March, 
1906, and it is further ordered that the witnesses and written testimony, if 
any, shall be examined and offered orally at the bar of the court, instead 
of by dépositions, upon the hearing of said motion. 

"It is further ordered that a copy of this order be served upon the plaintiff 
or any of his counsel." 

"Indorsements. 

"Enter: Febry. 24, 1906, Alston G. Dayton, Judge." 

It seems that the motion was not made under this order and on 
March lOth, a notice was served on counsel for complainant below 
reading as foUows : 

"Notice is hereby given you that application will be made to Honorable Al- 
ston G. IJaytou, Judge of the District cuurt of the United States for the North- 
ern District of West Virginia, at his office in Philippi, in said district, on 
Mardi the 12th, 1906, to set the above-styled cause lor hearing ui>on the ap- 
plication for the appointment of a receiver at Clarksburg, West Vu-ginia, on 
March 22n<i 1906, and that an order be entered by him requiring that the 
évidence addueed in support of and against said application be oiïered orally 
at the bar of the court, in lieu of by déposition or dépositions, upon such 
heariug. Wati-'ou & Freeman, 

"Basse! & Meredith, 
"Counsel for Défendants." 

In the meantime, on March 5th, the March rule day, complainant 
fîled his replication. 

On March 12th, the following order was entered: 

"Due notice in writing having been given by the défendants to the counsel 
ôf tlie p'aintiff or to one of them, that application would be made this day, 
March 12th, 1906, to set the above-styled cause for hearing at Clarksburg, 
in said district, on March 22nd. iUUB, ui)on the application for the appointment 
of a receiver of the property of the défendant, Fédéral Coal & Coke Company, 
and notice in writing having also been given to counsel for plaintiff that 
the court would be requested to hâve the évidence for and against said 
motion or application addueed orally at the bar of the court, instead of by 
déposition or dépositions, it is ordered that said motion or application for 
such receiver be heard at Clarksburg, in said Northern District of West Vir- 
ginia, on March 22nd, 1906, and that the évidence be addueed orally at the 
bar of the court upon such hearing. To the action of the court in setting 
this hearing for said 22nd day of March, 1906, and requiring the évidence 
to be addueed orally at the bar of the court upon such hearing, the plaintiff, 
by counsel, objected." 
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On Marcîi 15th, the following notice was served on counsel for 
complainant : 

"Plaintiff in the above-styled cause will take notice tliat dpfentlants, will, 
on tlie 16th day of Mardi, 1900. mal» application to Hon. Alston G. Dayton, 
Judge of the District Court of the United States for the Nortliern District of 
West Virginia, at liis otiice in Philippi, West Virf;inia, to set down the above- 
styled cause for flnal liearins at Clarksburg, West Virginia, on Mardi 22ud, 
1906, as well as upon the application for the appointment of a receiver. 

"Watson & Freeman, 

"Bassel & Mere<lith, 

"Counsel for Défendants." 

On March 17th, the following order was entered: 

"Application having bcen made this day to the Judge of the District Court 
of the United States for the Northern District of West Virginia, to set down 
the above-styled cause for final hearing at Clarksburg, in said district, on 
March 22nd, 1906, as well as upon the application for the appointment of 
a receiver, and it aiipearing that due notice in writing of said applicittion 
has been given to John W. Davis, one of the counsel for plaintiff, it is ordered 
that said cause be set down for flnal hearing upon said date, as well as upon 
th^ application to appoint a receiver." 

On March 22d, complainant filed certain affidavits, not necessary 
to be hère recited, and a written objection setting out sundry reasons 
why a final hearing of the cause should not be had at that time. There- 
upon, the complainant having adduced no évidence, the following 
final decree was entered: 

"ïhis day, March 22nd, 1906, came the parties, by their counsel, and there- 
upon the plaintiff, by counsel, objected to the flnal hearing of this cause 
on this day, and flled his aflidavit in support of said objection, and thereupon, 
the défendants flled the affldavit of Charles Donnelly, président of the de- 
fendant Fédéral Coal & Coke Coniioany in opposition to further delay in the 
hearing of the cause, and the plaintiff thereupon flled, in support of his ob- 
jection to the hearing, the joint aflidavit of John W. Davis and George M. 
Alexander, his eounsel, and the affldavit of himself, which objections the 
court overruled and directed the cause to be heard, and thereupon tlie plain- 
tifC flled his protest or statement of objections in writing to tlie hearing of 
this cause, ail of which atfidavits and protest are ordered to be flled and made 
part of the record herein. 

"And thereupon the cause came to be flnally heard this day and was ar- 
gued by counsel, the plaintiff dedining to oft'er auy tcstimony, and thereupon, 
on considération thereof, it is ordered, adjudgeù and Uecreed, th;u me jiiain- 
tiff's bill be dismissed, and that the pla;intifl do pay the défendants their 
costs herein. 

"Indorsements. 

"Enter: March 22, 1906. Alston G. Dayton. Judge." 

Even if section 30, Judiciary Act Sept. 24, 1789, c. 20, 1 Stat. 88, 
authorized the fédéral eqtiity courts to require a party to adduce his 
évidence orally in open court on final hearina: under any and ail cir- 
cumstances, this statute was repèaled by section 862 Rev. St. [U. S. 
Comp. St. 1901, p. 661]. Blease v. Garlington, 92 U. S. 1, 6, 23 L. 
Ed. 521. There is therefore, no statute which gave the trial court 
authority to require the complainant to adduce his évidence orally. 
The amendment to Equity Rule 67, May 15, 1893 (149 U. S. 793, 
13 Sup. Ct. iii), provides that: 

"Upon due notice given as prescribed by previous order, the court may, at 
Its discrétion, permit the whole, or any spéciflc part, of the évidence to be 
adduced orally in open court, on final hearing." 
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This language does not seem to us to authorize the court to require 
an unwilling party to thus adduce his évidence on final hearing'. This 
rule gives tiie court a discretionary power to allow a party, or botîi 
parties, desiring so to do, to thus adduce évidence; but vve find noth- 
ing to sustain the contention that this rule authorizcs the court to 
compel an unwilling party to forego his right to use the methods 
authorized by Equity Rule 67 as it stood previous to this amendment. 
The language "may permit" cannot properly be held to niean '"may 
require" or "may compel." 

The propriety of the action of the learned trial court in ordering 
a final hearing of this cause prier to the expiration of three months 
allowed by Equity Rule 69 présents an inviting subject for discus- 
sion. But, following the usual practice of this court (sanctioned by 
what is said in the opinion in Mutual Insc. Co. v- Hil], 193 U. S. 551, 
553, 24 Sup. Ct. 538, 48 L. Ed. 788), we refrain from expressing an 
opinion on a question not necessary to be decided in order to dispose 
of this appeal. 

From what has been said, it follows that the decree of the trial 
court must be reversed, and this cause remanded. 

Reversed. 
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THE DAUNTL.ESS. 

(Circuit Court of Appeals, Fourth Circuit. Aprii 10, 3907.) 

No. 719. 

1. TowAGE— Caee Requieed of Tug. 

A towing tug is not an insurer of its tow, and is bountl onlj' to tlie ex- 
ercise of a reasonable degree of care and simili in tlie worlv undertaken. 
LEd. Note. — For cases in point, see Cent. Big. vol. 45, ïowage, § 11.] 

2. SAME— SiNKING OF ïow— Unsbawoeiiiiness. 

A flnding afiirmed that tlie sinking of a barge, whicli was first in a tow 
of flve, on a voyage from Baltimore to Norfolk, wliile passing into Hamp- 
ton Roads tln-ougli the Swash Channel, was not due to her grounding or to 
any fault of the tug, but to her unseaworthiness and inability to stand the 
strain as leading tow, where she was placed at the request of her master; 
it being shown tbat the master of the tug was a compétent and careful nav- 
igator, that he took the usual channel, and that the tug and other tows 
which were of equal or greater draft passed safely. 

Appeal from. the District Court of the United States for the Eastern 
District of Virginia, at Norfolk. 
In Admiralty. 
For opinion below, see 148 Fed. 1005. 

This libel, in admiralty, was instituted to recover for the loss of the barge 
Oak, and her cargo of fertilizer, alleged to hâve been caused by the négligent 
and unskillful navigation of the steam tug Dauntless, which had undertaken to 
tow the barge from Baltimore to Norfolk. The barge sank about 10 o'clock in 
the mornlng in the Swash Channel of the Thimble Shoal, about one mile west 
of the Thimble Light, near the entranee to Hampton Roads. The steam tug 
was in charge of a very experienced master of high réputation for competeucy 
and had a l'un complément of offlcers and crew, and with flve loaded barges 
fn tow left Baltimore bound for Norfolk on Marcb 14, 1905. The tow con- 
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Risted of flve barges ; the flrst one being the Oak, which sank, and with her 
cargo was a total loss. She was next to the tug on. a hawser about 600 feet 
long, and the other four barges were on cables of about 450 feet in leugth, so 
that including the length of the havvsers and tho beats it was about one-half a 
mile froni tUe stem of the tug to the stern of the last barge. The tug was one 
of the œost capable in use for tovving on the Cbesapeake Bay, aud had fre- 
ijuently proved herself able to manage similar and eveu heavier and longer 
tows, The Oak was placed next to the tug at the head of the tow by the ex- 
press désire of her captain, who insisted on having that place. On account of 
snow, they put in to Annapolis the first night and anchored, and when the 
weather was favorable they proceeded until they arrived offi the Patuxent 
river, when, the weather being tlircatening, they agaiu made harbor until 
the morning. They then proceeded until the moruing of the 19th, and on that 
morning about 7 o'clock they were abreast of Back river, and, as the master 
testifles (and in this he is corroborated by disinterested witnesses) from 2% 
to 3 miles distant from Back River Light. There was then a good breeze from 
east southeast, but not sufBcient to excute appréhension, and no indication of a 
storm. The wind, however, did increase as they proceeded until it blew 20 
miles an hour, aud later it increased to 25 or 30 miles. From the point abreast 
of Back river, the master of the tug testifles that he steered by landmarks 
which were visible, and with which he was very familiar, and by which, 
through many years of expérience in navigating tugs and tows of a similar 
draft of water, he had found had always brought him safely through the Swash 
Channel of the Thimble Shoal, wOiicb channel is at least 1,000 feet wlde witb 
1.3 feet depth at mean low tide. He testifled that, as he proceeded southwardly 
from Back river on account of the southeast wind meeting the ebb tide, the 
water grew rougher, but not sufficiently so to suggest that the barges were in 
any danger, and that, even if it had occurred to him that it was expédient to 
seek a harbor, there was none nearer or more accessible than Hampton Roads, 
for which he was then making a direct course. 

The master of the tug testifled there was no indication that the barge Oak 
was in distress until about 20 minutes before she sank, v?hen the lookout who 
was watching the barges reported that the barge Oak was making a signal, and 
looklng back the master saw the Oak's stern was under water, and her bow 
afloat, and that she had grounded. He stopped the tug, and the other barges 
ran up alongside of him and anchored. The master testifies that he sounded 
the depth of water when the tug stopped and found 18 feet depth, and sounded 
where the barge was sunk and found 14 feet. 

The tug drew 11% feet and the barge Oak drew from 9 to 10 feet forward 
and 11 feet aft, and none of the other four barges drew less than 11 feet, 
and some a few inches more. The master of the tug testifled that the tow 
made no leeway, for the reason that the ebb tide tended to carry them to the 
eastvrard. while the wind tended to drive them westward, and that the tide 
was the stmnger influence, as the barges were deeply ladened in the water and 
presentefl verv little freeboard surface to the wind. It was fully proven that 
the barges followed directly after the tug. The depth of water at the time of 
the sinking of the barge was greater than shown on the chart, which is cal- 
culated for mean low tide, because It was then the early ebb, and the water 
was kept back from running out by the strong wind from tlie sea. 

It was eharged as a fault against the tug that she took a («urse through 
the Swash Channel, when she should hâve gone in the deeper water on the 
seaward side of the Thimble Shoal ; but the master testifled, and was corrob- 
orated by several witnesses, that the Swash Channel was a safe channel, 
customarily used by ail similar tows, and that by going outside by a longer 
route and through rongher water he would hâve imposed upon the tow in- 
creased risk for no sufflcient reason. 

The barge Oak was about 13 years old. She had been purchased as an old 
beat by Seward, the master, about flve months before, and he was her sole 
owner, she was placed at the head of the tow next the tug by the express 
désire of the master, who wished to avoid the labor of handling the hawser, 
which as to the flrst barge devolved upon the crew of the tug, but on the 
other barges falls upon the crews of the barges. Her position as head barge 
brought upon her the straln of hauling the four following barges, and bas 



THE OAK. 975 

some tendency, it was testifled, to open the seams of an oW boat. The testi- 
mony of several of the captains of the other boats in the tow was that the tow 
•was proceeding in the course usually taken, and that they did uot touch the 
bottoui anywhei'e, and that they did iiot see anytliiug to indicate that the Oalc 
struclc the bottom off Baclj river. ïhere was a grcat doal oi; testiuiouy that at 
the place where the barge Oak was found after sbe saule there was 14 feet of 
water. ïhe testimony of the captain and mate of the Oak was that she flrst 
struck the ground while passing Back River Shoal, and then began leaking, 
and that when she reached the Swash Channel of the Thinible Shoal, a dis- 
tance of two miles, requiring nearly an hour in tiine, her steru was well dowu 
in the water. It was not testifled by any one on the tug or on the other 
barges that any signal on the Oak was seen until 10 or 1.5 or 20 minutes bofore 
she sank. 

The faults alleged against the tug are : (1) That she took a course so near 
to Back River Light as to permit the barge to strike on the Back River Shoal 
and start her leaking ; (2) that the tug did not regard her signal of distress ; 
(3) that the tug did not go to the east of Thimble Light and into deeper water ; 
or (4) retiim and anehor at the mouth of either Back river or York river. 

The district .iudge held that the tug had not been sliown to be in fault, and 
dismissed the libel. The libelant bas appealed. 

Edward R. Baird, Jr., for appellant. 

John W. Oast, Jr., and Floyd Hughes, for appellee. 

Before PRITCHARD, Circuit Judge, and MORRIS and DAY- 
TON, District Judges. 

MORRIS, District Judge. (after stating the facts). There were 
some 20 witnesses examined in open court and seen and heard by the 
district judge. It is a case, therefore, in which the findings of fact 
corne to us with that strong presumption of correctness which attaches 
in admiralty to the findings of a judge who has seen and heard the prin- 
cipal witnesses. The findings of the District Court were that the alléga- 
tion that the barge O k first grourded on the Back River Shoal was not 
sustained ; that the course taken by the tug was, under the existing con- 
dictions, the proper and customary one ; that the master of the tug was 
an exceptionally prudent and experienced navigator; that the Swash 
Channel across the Thimble Shoal was over 300 yards wide, wi'h suffi- 
cient depth of water for the barge Oak, and she sank in the channel ; 
that, the accident resulted from the unseaworthiness of the barge and 
not from any fault on the part of the tug. 

It seems to us that, independently of the presumption of correctness 
in favor of the findings of the District Court, the great prépondérance 
of évidence in the record sustains them. There is, in addition, the sig- 
nificant fact, not in any way explained, that although the barge Oak 
was the leading barge, and next to the tug which drew liyi feet, 
and that she was followed by four other barges, ail drawing as much 
and some a few inches more than she, no one of the barges encoun- 
tered trouble or sufïered damage, except the Oak. The competency, 
skill, and prudence of the master of the tug being established, the 
sutficiency of the power of the tug being undisputed, the gênerai safe- 
ty and constant use of the route under similar weather and other like 
conditions being proved, it appears to us that even if the very im- 
probable, if not impossible, theory, be adopted that in some way the 
head barge did strike on an unknown lump which the tug and the 
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other four following barges passée! over without strikmg, still the 
tug would not be responsible. The tug is not an insurer, and tbere 
is not cvcn required of her the highest possible degree of skill and 
care, but only the exercise of rcasonable skill and care in accomplish- 
ing the work undertaken by her. The Margaret v. Bliss, 94 U. S. 494— 
496, 24 L. Ed. 146. In the récent case of Pederson v. John D. Spreck- 
les, 87 Fed. 938-944, 31 C. C. A. 3.08, the leading cases applying 
this rule are collated, and it is not neccssary to cite them hère. 

We think the decree was right, and it is affirmed. 

Affirmed. 



BUTLER T. NEW YORK CEKT. & II. R. R. CO. 
(Circuit Court of Appeals, Second Circuit. Marcli 20, 1907.) 

S^o. 170. 

Raileoads— Persoss Xeae Track— Ï)eath. 

Intestate, an intelligent girl, 16 years of ase, was struck and killed 
by an engine as slie was walking along a cintler imtli at tlie- ends of the 
ties, which patli liad been iised by the public as a short eut from a street 
to a dépôt. ïbere was a seniapliorè so located about lialf. tbe length of 
tlie patb tbat, if one passed on tbe side toward tbe rails, be would get 
so close to tliom as to be struck by a passing engine, and tbis was what 
intestate did, without looking behind lier to see wliether a train was 
approacbing, tbougb by getting over or , under tbe sémaphore wires, and 
walking ou some rough stones for a few steps, she could bave passed the 
sémaphore on the opposite side in safety. It was not shown that the 
engiueer was reckless or grossly négligent in operating the train, nor in 
failing to anticipate that décèdent would walk inside the sémaphore. 
HcM; that decedent's act constituted a violation of Railroad Law N. Y. 
§ 53 (Laws 1892. p. 1394, c. (176), prohibiting persons not emiiloyés from 
"walking along railroad tracks, except where the sanie should be laid along 
or across streets or higbways, in \yhicli case lie shall not walk on the 
track, unless neccssary, to cross the same, aud tbat défendant was there- 
fore not liable for decedent's death. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, §§ 
1285-1296.] 

X.. Error to the Circuit Court of the United States for the Western 
District of New York. 

This cause cornes hère upon writ of error to revievv a jndgment of tlie 
Circuit Court, AVestern District of New York, wliicb was entered upon a 
verdict directed by the court in favor of the défendant at the close of plain- 
tiff's case. The action was brought to recover for the death of plaintiff's in- 
testate, a bright intelligent girl, 10 years of âge, who was struck by an engine 
operated by défendant while she was walking alongside of tbat part of its 
track which runs diagonally across a block in the city of Niagara from 
Niagara street to Second street. 

S. Wallace Dempsey and King, Leggett & Brown, for plaintiff in 
error. 

C. A. Pooley and Pooley & Spratt, for défendant in error. 

Before WAELACE and EACOMBE, Circuit Judges. 

PER CURIAM. The railroad law of the state of New York (cbap- 
ter 676, p. 1394, Laws 1892) provides': ' 
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".Sec. ')Vi. * * * j^Q person other than those eoiinoeted with or eiiiployeil 
iipoii the railvoad shall walk upon or aloiig its track or tracks, except wlu'r(> 
tlie sanip sliall be laid across or alonjr streets or lii^hways. in wliic-li case 
he sliall not walk upon tlie track unless necessary to cross tbe saïue." 

The pièce of track in question was not laid across or along a strcct 
or highway, and at or aboiit the place where deceased was struck it 
was not necessary for her to cross the same. There was évidence that 
a cinder path along and some two fcet or more from the rails, original- 
ly intended for employés, had for a long time been used by the public 
as a short eut from the street to the dépôt. 

The statute above quoted was considered in the state Court of Ap- 
peals, and it was held that — whatever might be the resuit of long user 
by the public of a crossing at a point not a street or highway — wherc 
the question concerns the user of a way along the track, no length of 
acquiescence could create a right of user by license or by sufferance in 
view of the statute, which was intended to protect the traveling public 
as well as the railroad companies. "Jt is not easy, if at ail possible, 
to see how any right, as by license, could be acquired through acqui- 
escence to do something which was so clearly in violation of the statu- 
tory inhibition. Whoever walks upon or along the tracks of a rail- 
road, except when necessary to cross the same, * * * violâtes the 
law, and is like a trespasser, and the company's servants are under no 
other obligation than to refrain from willfully or recklessly injuring 
him. * * * As it has been shown, the use was increly for con- 
venience in making a short eut between the streets." Keller v. Eric 
R. R., 183 N. Y. 67, 75 N. E. 9G5. 

The évidence shows that the cinder path which was outside the ends 
of the ties vi^as at such a distance from the rails that a person walking 
on it would not be struck by any part of a passing engine or train. At 
about half the length of the path there was a sémaphore ,so located 
that, if one passed it on the side towards the rails, he would get so close 
to them as to be struck if an engine were passing at the time. If, how- 
ever, taking the trouble to get over or under the sémaphore wires (it 
is not clear whether there were one or two of them, nor at what height 
from the ground) and accepting the inconvenience of walking on rough, 
broken stones, instead of cinders, for a few steps, he should pass the 
sémaphore on its off side, he would be entirely safe. The évidence 
does not warrant a finding that the engine driver was reckless or gross- 
ly négligent in running his train along the path upon which a person 
was walking at a safe distance from the rails, nor in failing to antici- 
pate that, when the sémaphore was reached, the deceased would, with- 
out any glance behind to see what the conditions were, step from a 
position of safety to one of deadly péril. 

The judgment is affirmed. 
152 F.— 62 
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GOODLANDER-ROBBRTSON LUMBER CO. et al. t. ATWOOD. 

(Circuit Court of Appeals, Fourth Circuit April 9, 1807.) 

No. 694. 

BaNKRTTPTCT— ACTS OF BaKKRTJFTCY — PAYlrENT or DEBTS— INTENT TO PBKrEH. 

Défendant, at the time he made certain alleged preferential payments 
In order to eoutinue in business and avoid suit, was indebted to aboiit 
$20.000, and bis salable property did not exeeed $1,500. Mucb of bis in- 
debtedness was not due, and he possessed a knowledge of a rather techni- 
cal business and a custom or good will which was valuable. He did 
not regard himself as doomed to failure but expected to continue in busi- 
ness and meet his obligations as they matured. The payiuents were of 
$1G0 and $121.15, respectively, made to bons fide creditors in the ordi- 
nary course of business. Helû, that such payments were not made with 
intent to prêter, requlred by Bankr. Act 189«, c. 541, 30 Stat. 544. § 3. el. 2 
[U. S. Comp. SL 1901, p. 3422], and did not therefore constitute acts of 
bankruptcy. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 6, Bankruptcy, 5§ 
72, 73.] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

James G. Martin and W. H. T. Loyall (Edward R. P-aird. Jr., Al- 
lan G. Burrow, and Robert W. Sh'^ltice on tlie brief), for appellant 
G. A. Hanson and Daniel Coleman, for appeilee. 

Before GOFF and PRITCPIARD, Circuit Judges, and McDOW- 
ELL, District Judge. 

McDOWELL, District Jud.-ire. On March 27, lft06, thrce of the 
creditors of W. J. Atwood, a dealer in lumber in Norfolk, Va., filed 
a pétition, praying that Atwood be adjudicated an involuntary bink- 
rupt. The alleged act of bankruptcy was the payment by Atwood to 
the Hardwood Lumber Company, a creditor, of $1G0 on February 
27, and of $121.15 on March 6, 1906, being then insolvent, wiih intent 
to prefer the said himber company over his other creditors. The plea 
of the bankrupt to the pétition consisted of a déniai of the commission 
of the act of bankruptcy alleged in the pétition. A jury trial was not 
demanded, and the évidence was adduced orally before the trial court, 
whereupon an order was entered dismissing the pétition. The peti- 
tioning creditors hâve appealed. 

It appears that the Hardwood Lumber Company sustained no re- 
lation to the alleged bankrupt other than that of one of several cred- 
itors, and that no sort of reason existed why Atwood should hâve de- 
sired or intended to prefer such creditor to any other creditors. The 
collections were made by an attorney, and the payments were made 
in the ordinary course of business and to avoid suit. At the time the 
çayments were made Atwood was insolvent in the sensé in which 
the Word is used in the bankrupt act (Act July 1, 1898, c. 541, 30 
Stat 544, § 1, cl. 15 [U. S. Comp. St. 1901, p. 3419]. He was in- 
debted to about the sum of $20,000 — but much of this was not then 
due, and his salable property did not exeeed $1 ,500. He did hâve, 
however, a knowledge of a rather technical and not easily learned 
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business and a custom or "good will" which has been apparently dis- 
regarded by counsel for appellants. The question in the case is wheth- 
er or not the payments were made (Bankr. Act. § 3, cl. 2) with intent 
to prefer. From a careful reading of the évidence we are satisfied 
that Atwood did not regard himself as insolvent; that he made the 
two payments in question, as he had been doing previously, in the 
ordinary course of business, and without intent to prefer the creditor. 
He did know that his cash receipts were not at ail times sufficient to 
enable him to meet the bills against him promptly. But he did not 
regard himself as doomed to failure. In fact the évidence leads us 
to believe that he expected to continue in business, to meet his obli- 
gations as they fell due and that he had by no means lost hope of ulti- 
mate success. The sums which he paid were just debts, then due, 
rather trifling in amount when considered in connection with the 
business he was doing, and they were paid in order to be able to 
continue in business and to avoid suit. If Congress had intended that 
a payment made under such circumstances as we hâve hère should 
be an act of bankruptcy, the language of section 3, cl. 2, of the act 
would hâve been very différent. As it is written, the law makes such 
payments acts of bankruptcy only when made with "intent to prefer." 

It is argued that every man is presumed to intend the necessary 
conséquences of his acts. But the défendant had no reason to sup- 
pose that such conséquences would be an involuntary pétition in 
bankruptcy, the seizure of his property by a receiver and the con- 
séquent ruin of his crédit and destruction of his business. The consé- 
quences of making the payments in question reasonably to be expected 
were a continuance in business with the prospect of an ultimate pay- 
ment of ail of the creditors in full. An intent to prefer is an intent 
that some particular creditor shall r'eceive a greater percentage of 
his debt than the other creditors of the same class. In the case at 
bar the évidence négatives the existence of such intent. 

The judgment of the trial court is affirmed 



GINTT V. NEW HAVEN IRON & SïEEL CO, 
(Circuit Coxirt of Appeals, Second Circuit March 23, 1007.) 

No. 180. 
Mastee and Servant— Injustes to Servant— Dutt to Warn— Question fob 

JUBY. 

In an action for injuries to a servant by tlie explosion of certain molten 
Iron lie was assisting to roll, évidence hcld to require subniission to tiie 
jury of defendant's négligence In failiug to properiy waru plaiutiff of tlie 
danger. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1044-1050.] 

In Error to the Circuit Court of the United States for tlie Dis- 
trict of Vermont. 
See 143 Fed. 699. 

Thls cause cornes hère npon appeal from a Judgment of the Circuit Court, 
District of Connecticut, in favor of défendant in error, wliich was défendant 
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below. The action was brought to recover damages for personal Injuries sus- 
tained In defendant's mill, wliile plaintifC was employed in the bandling, wlth 
an Iron hook, of some bot iron whlch had been taken from a furnace and run 
tbrougb the roughing rolls. At the close of plaiutiffs tcstimony, défendant 
put in no testimony, but moved for a direction of verdict in its favor. The 
motion was granted. 

_ J. T. Smith, David E. Fitzgerald, and Walter J. Walsh, for plain- 
tiiï in error. 

P. W. Chase and R. J. Woodruff, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges/ 

PER CURIAM. The opération which was being conducted was 
the heating and rolling of a box pile. A box pile apparently consists 
of a collection of pièces of scrap iron inclosed by four slabs so as to 
form a sort of boxlike structure held together by wires. This is 
heated in a furnace, and when nearly molten is brought out and run, 
one or more times, through rollers, which operate to transform it into a 
sheet or bar. The plaintiff testified that on the occasion in question, 
after the iron had been through the rolls for the first time, and while 
he was about to lift it to put it back again, "the iron exploded" and 
"he got burned ail over and lost his eye." The plaintiff,. a young man 
of 19, had been employed in similar mills for a considérable time, but 
in rolling box piles for, five weeks only. For five months prior to that 
he had wo'rked at rolling puddle balls, which consist of iron in a dif- 
férent condition from that of box piles. 

The complaint contained two différent spécifications of négligence. 
It averred that it "was a reasonable précaution for the safety of the 
men employed in handling the molten mass to hâve a very careful and 
rigid inspection made of the scrap iron while it was being formed into 
the piles, and before it was put into the furnace, in order to detect the 
présence of any substance which, when coming in contact with the 
rollers after coming from the furnace, would be hkely to cause the 
molten iron to explode." The answer, referring to this part of the 
complaint, admitted "that it might be considered a reasonable pré- 
caution, for the safety of the men employed in the same occupation 
as was the plaintiff, to hâve an inspection made of the scrap iron," 
etc. The complaint further averred that on the date of the accident 
défendant failed to make a reasonably careful inspection of the scrap 
iron, and failed to discover the existence in the molten mass of dirt, 
slag, cinder, or other foreign substances, and failed to make any in- 
spection whatever of the pile of scrap iron. Thèse averments were 
denied in the answer, which averred specifically that défendant "did 
take such reasonable précaution to inspect the scrap iron at ail times, 
and did at the time the plaintiff claims to hâve received his injuries." 
The évidence did not show any failure to prOvide for ah inspection of 
the scrap iron, and the court's attention at the time motion for verdict 
was made seems to hâve been entirely directed to the charge of "nég- 
ligence, in that there was no inspection." If this were ail of the case, 
we should be inclined to affirm the judgment; but there is another 
branch of it which seems to hâve been overlooked. It is conceded 
by the answer that, in the rolling of box piles, it will sometimes occur 
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that the molten mass will explode and scatter about. The answer 
avers that plaintiff well knew that such resuit might happen. The 
complaint avers that he was inexperienced in the business, and was 
"never informed, warned, or instructed concerning the same," which 
latter averment is denied in the answer. 

Upon a careful examination of the testimony, we hâve reached the 
conclusion that there was sufficient, in the absence of further proof, 
to warrant the jury in finding that there was a liabîHty to some mis- 
behaviour of the iron when box piles were being rolled, which was more 
serious than the ordinary spark throwing which would be observed in 
a few hours expérience at the work. That there was some hidden 
imperfection which only manifested itself occasionally, and which a 
man who had worked elsewhere in the mill might not discover in a 
brief expérience at the box-pile rolls, and of which he might take pré- 
cautions to avoid the conséquences, if warned that it might be ex- 
pected. Plaintiff testîfied he had not been warned or instructed. We 
think it best not to discuss the testimony at any greater length, be- 
cause upon a new trial the case may présent an entirely différent aspect. 
The two witnesses to the accident were unintelligent, and proof was 
taken under such a multitude of objections, many of them quite unlm- 
portant, that it must bave been difficult at the close of the case for 
any one to tell what had, and what had not, been proved. Had the 
défendant put in its own testimony, and explained by older, more 
experienced, and intelligent workmen the varions processes, expéri- 
ences, and results in the treatment of box piles, puddle balls, and other 
varieties of molten iron, a différent situation might hâve been shown. 
It is sufficient to say that, when défendant elected not to put in any 
testimony, there was évidence, unsatisfactory indeed, and not especially 
persuasive, but sufficient to call upon défendant for an explanation of 
the conditions existing at the time of the accident. 

The judgment is reversed. 



THE BLLIS. 
THE GALICIA- 



(Circuit Court of Appeals, Flfth Circuit. Aprll 15, 1907. Behearlng Denied 

May 20, 1907.) 

No. 1,599. 

Collision— Steam Vessels Meeting — Violation of Signal Ritltcs. 

Two steamships meeting In the Mississippi both held In fault for a col- 
lision, the descending vessel for giving the flrst passing signal contrary 
to the statutory nile, and after It had been aceepted in giving a contrary 
signal, Intended for another vessel astem of the flrst, but which was mis- 
talien by the latter and acted on, dlrectly contributing to the coliision, the 
ascending vessei for so mistalilng the second signal and acting on it, in- 
stead of sounding a danger signal and stopping untll the signais were fully 
understood. 

[Ed. Note. — Signais of meeting vessels, see note to The New ïork, 30 C 
C. A. 630.] 
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Appeal and Cross-Appeal from District Court of the United States 
for the Eastern District of Louisiana. 

J. D. Rouse and Wm. Grant, for appellant. 
Edgar H. Farrar, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The collision in this case resulted from a con- 
fusion and misunderstanding of signais. The first signal was given 
by the descending steamer EUis, and was in violation of the letter 
of statutory rule 1 governing pilots on western rivers, which pro- 
vides, among other things, that the pilot of the ascending steamer 
shall be the first to indicate the side on which he desires to pass, and 
that the descending steamer is entitled to the right of way. This 
violation, however, did not directly contribute to the collision, be- 
cause it was fully understood aiid accepted by the ascending steamer 
Galicia. The second signal of two blasts given by the EUis and intend- 
ed for the ascending transfer steamer, then somewhere astern of the 
Galicia, was aiso in violation of the said rule, and led directly to 
the collision, for the Galicia misunderstood it, and changed her 
course so as to run directly across the course intended and main- 
tained by the EUis, rendering à collision extremely probable, if 
not inévitable. At the time this signal was given by the EUis, the trans- 
fer steamer for which it was intended, if outside of its slip at ail and in 
the river, was over 1,200 yards distant from the EUis, and there- 
fore such signal was prématuré, even if under a fair construction of 
rule 1 the descending steamer may signal when the ascending steamer 
has failed to signal, and the vessels hâve come near to or within 
the 800-yard Hmit. If the rule had been foUowed and the transfer 
steamer astern of the Galicia had signaled for passing by one or two 
blasts of its steam whistle, the Galicia, although having no spécial 
lookout astern, would hâve been charged with knowledge that the 
two blasts signais from the EUis were in answer to and intended 
for another steamer, and no confusion would hâve resulted, except 
at the sole fault of the Galicia. ■ The actual violation at the time of 
the collision of a statutory rulC' intended to prevent collisions is 
presumably a fault, and, if not the sole cause of the coUision, at 
least a contributory cause. The Pennsylvania, 19 Wall. (U. S.) 136, 
33 E. Ed. 148. When, after the passing signais had been given and 
accepted between the Ellis and the Galicia, the Ellis followed after more 
or less interval with a two blast signal, the Galicia should hâve 
taken it as intended for some steamer astern, but, if understanding 
it as intended to change the course of passing already arrangea 
betwen the two steamers, the Galicia should hâve sounded the danger 
signal, stopped her engines, and backed if the vessels were in close 
proximity until the passing signais were fully understood. The 
Galicia did neither. She accepted the signais as intended for herself, 
and so changed her course as to make the collision next to certain. 
In this we are clear that she was in fault. 

The judge of the District Court found that the faults of the Ellis 
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were the main causes of the collision; also, that the steamer Galicia 
contributed to the accident by her fault, and by the use of reason- 
able care and prudence she could hâve avoided the injury. There 
is much conflict in the évidence as to whether the transfer steamer 
was really in the river and as to the conduct of the Galicia in stop- 
ping and reversing after the danger signais were given ; but, as we 
view the case, we are not called on to reconcile the évidence or fur- 
ther pass on the points involved. 

We concur with the District Court in finding both vessels in fault, 
and the decree appealed from is affirmed. The costs of ap^x^al and 
cross-appeal, including the transcript, to be divided equally between 
appellani; and cross-appellant. 



CALHOUN COUNTÏ BAXK t. CAIX. 

(Circuit Court of Appeals, Fourtli Circuit. April 9, 1907.) 

No. 675. 

BANKKurrcY— Pbefebentiai, Paymbnts— Bueden of Pbooit. 

WJjere a pavinent made by a bankrui)t was lu discliarse of n valid obli'Ta- 
tion, tlie burden was on tlie baulîrupt's trustée seelving to recover tlie 
same to sbow tliat the créditer paid liad reasonable cause to l)elieve tliat 
the banlirupt intended tbei'oby to give a prefei-ence, as required by Bankr. 
Act July 1, 1898, c. .541, § COb, 30 Stat. 502 [U. S. Comp. St. 1001, p. 3145]. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Clarksburg. 

W. N. Miller, for appellant. 
T. A. Brown, for appellee. 

Before GOFF, Circuit Judge, and BRAWLEY and McDOWELL, 
District Judges. 

McDOWELL, District Judge. It seems quite unnecessary to state 
in détail the facts of this case. It was a suit brought by a trustée in 
bankruptcy to set aside certain fraudulent conveyances of property by 
the bankrupt to certain défendants, and to recover from the Calhoun 
County Bank an alleged preferential payment. We do not pause to 
discuss the possibility that the transaction between the bankrupt and 
the bank was not a payment, but a mère exchange of notes. Assum- 
ing that it was a payment, yet it was in discharge of a valid obligation 
from the bankrupt to the bank, and we fail to find évidence supporting 
the contention that the bank knew, or had reasonable cause to îjelieve, 
that the bankrupt intended thereby to give a préférence. Bankr. Act 
July 1, 1898, c. 541, §'60b, 30 Stat. 562 [U. S. Comp. St. 1901, p. 
3445]. The burden of proof was on the trustée — complainant below 
and appellee hère. See authorities cited in Loveland on Bankruptcy 
(2d Ed.) p. 609. This burden the trustée, in our opinion, failed to sus- 
tain. We are therefore constrained to hold that the decree of the 
learned trial court is erroneous in so far as it decrees against the ap- 
pellant 
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An order will be entered rcversing the decree below, with costs, re- 
manding the cause, and directing that the trial court enter a decree dis- 
missing complainant"s bill as to appellant, and adjudging to said appel- 
lant its costs in the trial court. 

Reversed. 



McCORMICK V. SOLINSKÎ. 

criircuit Court of Appeals, Fifth Circuit. April 15, 1007.) 
No. 1,633. 

hÎANKEUPTOT — CONTEACT TO FUKNISII MONBY FOlî COMPOSITIOK — ILLEGAL CON- 
DITIONS. 

A contract by a bank to advanee tbe money to pay a composition made 
by a bankru))t, in ijart consirtoration for whicli it was to receive payment 
of its owu debt in full, is illégal, aud will not siipport an af^tion by the 
bank to recover from anotlier créditer the auiount be received uuder tbo 
comjjosition, and whicli by such contract, to wbieh he was a party, he 
agreed to return to the bank. 

[Ed. Note. — For cases in iioint, see Cent. Dig. vol. G, Bankruptcy, | 387.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

F. D. Minor, for plaintiff in error. 

A. T. Watts and Lewis F. Chester, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FER CURIAM. Or the case made, the contract by the Citizens' 
National Bank of Beaumont, under which it advanced the money to 
pay the composition to creditors in the bankruptcy of E. N. Brown, 
was illégal, because a part of the considération thereof was that the 
bank's debt àgainst the bankrupt should be paid in full, notwithstand- 
ing the composition. 

Solinsky was a party to the illégal contract, and therein agreed as 
a part of the inducement that he wbuld return to the bank the amounts 
received by him under the composition as one of the creditors of the 
bankrupt, Brown. The présent suit, being one to recover from Solin- 
sky the amounts received by him under the composition, is clearly a suit 
to recover moneys knowingly advanced under an illégal contract, 

The judgment of the Circuit Court is therefore afïirmed. 



POWERS REGTJLATOR CO. v. NATIONAL REGITLATOR CO. 

(Circuit Court, N. D. Illinois, B. D. March 15, 1907.) 

No. 26,777. 

Patents— Validity and Infeingement— Heating and Ventilating Ap- 

l'AEATUS. 

ïbe Powers patent. No. 558,010, for improveiuents in heating and ventl- 
lating, which consist of a heatiiip; and ventilating apparatus wberein 
double dampers controlling separatfe ducts for bot and cold air are held 
in mixing position by a gradually-acting thenuostatically-controllod uio- 
tor, the purpose being to automatically regulate the temijcrature of the 
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air discharged into a room through a single pipe, was not anticipatec? 
and discloses invention, the device shown differing from anytliing in the 
prior art, in that tbe dampers are moved gradually, and not by steps 
fi'om one fixed point to another; and in such respect tlie invention is so 
far a pioneer in its particular fleld as to entitle the patentée to claim 
tlie use of any of the vveli-linown gradually acting thermostatic devlces In 
the same combination as équivalents. As so coustrued, lield infringed. 

In Equity. On final rehearing. 

Offield, Towle & Linthicum (Charles C. Linthicum, of counsel), for 
complainant. 

Jones, Addington & Ames (W. Clyde Jones, Keene H. Addington, 
Robert Lewis Ames, and Arthur B. Seibold, of counsel), for défendant. 

KOHLSAAT, Circuit Judge. Complainant files its bill to restrain 
infringement of claims 1, 2, and 3 of patent No. 558,610 granted to 
W. P. Powers on April 21, 1896, for improvements in heating and 
ventilating, and for other relief. The bill also included patent No. 
723,351, granted to W. P. Powers on March 10, 1903, for an improve- 
ment in means for regulating température in connection with heating 
Systems. The latter patent has been practically withdrawn, and no 
relief is now asked as to it, so that it will not be hère considered. The 
claims in suit read as follows, viz. : 

"(1) In an air-heating and ventilating system, separate ducts for currents 
of air at différent températures, in combination with means for controlling the 
flow of the air-currents and a gradually-acting thermostatically-governed motor 
for controlling said means and operating to vary the position of the controlling 
means according to changes of température, substantially as described. 

"(2) In an air-heating and ventilating system, separate ducts for currents of 
air at différent températures, in combination with means for forcing the air, 
means for heating the current of air passing through one of the ducts, means 
for controlling the tlow of the air-currents, and a gradually-acting thermo- 
statically-governed motor for controlling said means, the construction of said 
duct-controlling means being such as to close one of the ducts in proportion to 
the extent to which the other is opened, whereby the air is directed proportion- 
ally through each of said ducts according to the variations of température in 
the apartments to be controlled, substantially as described. 

"(3) In an air-heating and ventilating System, separate ducts for currents of 
air at différent températures in combination with valves or dampers for con- 
trolling the ducts, a pneumatically-operated pressure device for controlling the 
valves or dampers and operating against a gradually-lncreasing résistance and 
a thermostat for maintaining the air-pressure proportionally to the température 
of the apartment to be controlled, substantially as described." 

Defendant's device, which is not patented, relates to the same art, 
which art may be stated, in the language of the patent in suit, "to be 
a System of heating and ventilating by means of two currents of air 
at différent températures, automatically mixed so as to maintain a 
uniform température in the apartment into which they are delivered; 
this delivery of the mixed air being made through a single pipe." It 
relates to means for heating and ventilating apartment buildings, 
schoolhouses, and other édifices containing a number of rooms, from 
a single plant. Both devices show "a heating and ventilating appara- 
tus wherein double dampers, controlling separate ducts for hot and 
cold air, are held in mixing position by a gradually-acting thermo- 
statically-controlled motor." The différence claimed by the défendant 
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between the two consists in the character of the "gradually-acting de- 
vices" and in the form of the dampers. Complainant's counsel sum- 
marizes its position in the sentence: "No one before Powers arranged 
a gradually-acting thermostat with double dampers, so as to hold them 
in mixing positions." 

It is conceded by complainant that the spécifie form of thermostat 
shown in the patent is okl; that dampers which "move throughout 
their whole range of movement, when once set in motion, Yv'hereby 
alternate discharges of hot and cjld air i"to the room were eftectecl 
automatically," were old ; and that manually operated dampers, where- 
by separate currents of hot and cold air were mixed before delivery 
into the apartment, were also old. The gist of the invention claimed 
is the attainment of this last resuit automatically. 

The patent calls for a thermostatic device working in connection 
with a fluid column, a mercury chamber, a second chamber in com- 
munication with the mercury chamber, which second chamber con- 
tains a float, the movements of which are made to operate the damp- 
ers. The air-column is compressed and made to act upon the mercury 
within the mercury chamber by the movement of a flexible diaphragm 
which divides the thermostat into two chambers. The same thermo- 
static device, the spécification recites, "is clearly shown and described 
in Paient No. 416,947, granted to me Decembîr 10, 1889." The 
patentée says he employs the above-described form of thermostat, 
preferably, and adds: 

"But a différent form of thermostat may be used for malntaining a fiuid pres^ 
sure proportional to the température, and, instead of the mercury device, any 
other suitable fluid pressure motor may be used for moving the dampers." 

The patentée, as a witness, testifies that; 

"The patent in suit describes only a typical arrangement where ail the parti- 
are of the shnplest possible form, thus making clear the essential éléments oh 
the combination, viz., a direct acting thermostat" 

It will be seen that the thermostat of the patent acts as the engine, 
furnishing power to the motor. The two dampers of the patent con- 
trolHng the two, i. e., the hot and cold air passages, are preferably 
mounted separately and adjustably connected by a rigid arm. The 
same resuit, it is alleged in the spécification, may be attained by the 
proper arrangement of a single damper. The dampers are set oblique- 
ly to the walls of the ducts, and the planes of the frames of the dampers 
intersect each other at substantially right angles. "The object of 
placing the dampers at oblique angles with référence to the line of the 
ducts," it is explained, "is to secure quicker action when either damper 
opens or closes, and to secure the full action of said dampers with the 
shc- ^st movement — such movement being one-eighth of a révolution, 
when the damper frame is placed at an angle of 45 degrees to the 
longittidinal axis of the duct line; while if the damper were set at 
right angles to such axis, as in the common manner, a full quarter 
turn would be required to secure the same opening. This feature is 
highly important, where, as in my présent improvements, it is desired 
to secure the full range of movement of the dampers with a sliçht 
action of the thermostat and pressure device controUed thereby." The 
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dampers are so placed with référence to each other that they présent 
at ail tinies the same amount of opening for the admission of air, i. e., 
when the hot air duct is open the cold duct will be closed, and vice 
versa, and any variation of one damper from its closed position efïects 
a corresponding adjustment of the other damper. Some attempt is 
made by the défendant to show that complainant's device requires 
the oblique-set dampers to make it operative. That the old right- 
angle dampers require more power than those of the patent seems to 
be conceded; but, inasmuch as the question is only one of degree of 
power, there can hardly be claimed to be any différence between the 
two in principle. The spécifications close with the following clause : 

"It is obvious that tlie construction and arrangement of parts herein shown 
and described may be varied as to détails, and tbat niy invention m:iy be em- 
bodied in henting and ventilating Systems widely varyiug as to sucU structural 
détails from the ferra herein presented." 

Defendant's construction employs a thermostatic device whicH op- 
«rates to release a column of compressed air, which in turn opérâtes 
the motor in connection with a right-angle damper. Neither of them 
is new. As above stated, the only reason why the patent in suit em- 
ploys obliquely set dampers is that of greater efficiency. Any damper 
can be successfully operated by the device of the patent. There re- 
mains, then, only to inquire whether, in view of the prior art, complain- 
ant is limited to the particular means described in the patent for se- 
curing graduai opening and closing of the dampers. 

From the domain of the prior art, défendant, by its answer, sum- 
mons to its aid more than three score patents, and also recites a like 
number of prior uses and two prior publications. Very considerately, 
only 54 patents were introduced in évidence. The great bulk of thèse 
cover minor parts employed in heating Systems, so that defendant's 
expert was able to sélect five patents as most nearly anticipating the 
patent in suit. Thèse are patents: (1) No. 543,929, granted to S. 
A. Ekehorn, on August 6, 1895; (2) No. 544,015, granted to Under- 
hill & Glantzberg, on August 6, 1895; (3) No. 236,520, granted to 
Westinghouse, Jr., on January 11, 1881; (4) No. 412,280, granted 
October 8, 1889, to Merrill ; and (5) No. 416,947, granted to W. P. 
Powers, on December 10, 1889 — ail issued for improvements in auto- 
matic régulation of valves or dampers. Of thèse the Ekehorn and 
Underhill & Glantzberg patents are selected by défendant as meeting 
the terms of claims 1 and 2 in suit, while the others are introduced 
with référence to claim 3. The Ekehorn patent relates to an electric 
temperature-controlling device, used in connection with a thermostat, 
wherein the thermostat, located in the chamber in which the tempéra- 
ture is to be regulated, sets in opération an electric motor which is 
adapted to open and close the valve or damper, thus substituting elec- 
tricity for compressed air of defendant's structure. 

The patentée says he provides, among other things, for: 

"A liot air heating System in which the air-supply pipe leading to the chamber 
eommunicates with both a hot air and a cool air supply, the motor operating 
to turn both valves or dampers between the air pipe and both the said sup- 
plies simultaneousiy, whereby the air flowing through the pipe to the cham- 
ber may be groperly tempered without varying its volume." 
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The dampers in this device are made to move over a definîte space 
or from one definite position to another, so that the dampers move by 
jerks. They must pass clear tlirough the spaces between thèse definite 
positions without stopping. They approximate the action of the patent 
in suit just to the extent that the graded spaces are less than the whole 
sweep of the dampers. Conceivably, the spaces might be made so 
short that the action might become to ail intents and purposes, at least 
theoretically, graduai, as in the patent before the court. On the other 
hand, the delays of the needle upon the thermostatic bar at the contacts 
or stops may become so prolonged as to make the movements somewhat 
unresponsive and inexact. The patent makes thèse spaces cover 45 
degrees each, but says the device may be adapted to an increase or 
decrease of contacts. The movements of the dampers are graded, 
but not graduai. The idea of a readily responsive swinging obédience 
at ail points of the half circle of movement, and at ail times to the 
indications of the thermostat, is wanting. The operating élément is 
electricity; whereas, the patent and alleged infringing device deal 
with pneumatic opérations of the motor. However, if that -wert the 
only différence, it v^ould seem as though, in considering claims involv- 
ing the securing of graduai movement in the régulation of dampers, 
as an original question the freeing of compressée! air and the closing 
of an electric current to do the same work would be practical équiva- 
lents. 

The Ekehorn patent was pending in the Patent Office when the pat- 
ent in suit was applied for. The construction thus impliedly given to 
the patent in suit by the examiner, as well as counsel for Ekehorn, is 
of weight in determining the scope of the two patents. 

The Underhill & Glantzberg patent "is designed to obviate the con- 
stant fluctuation in température, and to this end it consists in causing 
the movement of the valve, damper or other controlling device to 
take place gradually, a little by little, opening or closing only so much 
as may be necessary to bring the température to the required degree 
and there leaving it at rest." Spécification, p. 1, lines 59-66. This de- 
vice, like the foregoing, includes the employment of a thermostat to 
set in motion an electric current as the motive force in adjusting damp- 
ers and valves. The circuit is momentarily closed at stated intervais, 
whereby, in connection with appropriate assisting média, the damper 
is moved "one short step in the range of its movements." It differs 
from the Ekehorn patent in the method of opération, rather than in 
the results attained. It nowhere discloses the free swinging of the 
dampers without periodical dead stops, over the whole range thereof, 
at the slightest suggestion of the thermostat. It is jerky and positive 
in the movements, and sweeps abruptly from one contact to another. 
It has no graduai movement across the space between the stops. 
When the thermostat makes contact with either of its stops during 
closure of the circuit, the circuit will be completed long enough to mo- 
mentarily withdraw a detent and permit a weight motor or other de- 
vice to move the valve or damper as above stated one short step in the 
range of its movement. L,ines 74 to 78, p. 1, Spécification. Thèse 
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steps are referred to in Unes 113 to 117, p. 3, Spécification, as follovvs, 
viz. : 

"It will be found convenient aiso to hâve contact made by the periodic cir- 
cuit doser at intervais of about ten minutes, tliough the length of thèse iuter- 
vals may be made greater or less, as deemed expédient," 

There are no steps in complainant's device. 

A further défense to the claim of défendant that thèse two last- 
named patents anticipate the patent in suit is found in the fact that 
the date of the invention of the latter is fairly estabh'shed by the rec- 
ord to hâve been prior to the date of the invention by them set out. 

The Merrill patent présents a device for regulating beat by regulat- 
ing the supply of fuel gas, though the patentée claims it may be ap- 
plied "wholly or in part to heaters of différent kinds." The ap- 
paratus acts "solely by the pressure of the fluid force, without other 
agency — such as compressed air or electricity — to economize the fuel 
and to insure steadiness and uniformity in its supply. To accomplish 
this latter object requires apparatus which responds almost instantly to 
slight fluctuations in température, so that the changes in pressure, in 
the main, are slight and graduai, and not suddenly changed from one 
extrême to the other." Spécification, p. 1, Unes 24~i;'9. Tlie device 
is, as complainant's expert. Carter, says (page 59, C. R.), "undoubtedly 
gradually operating." It is confined, however, to the control of fuel 
supply, and does not cover complainant's combination. 

The Westinghouse patent, No. 236,620, covers heating and generat- 
ing devices, automatically set in motion by the température of the 
room to be heated, acting upon the thermostat. It was among the first, 
if not itself the pioneer, in attempting to accomplish that end. It 
seems to be gradually acting, though no mention is made of that feature 
nor of the résistance spring. The patentée makes use of water under 
pressure in operating his motor primarily, but says steam and com- 
pressed air may be substituted. The movements of the piston vary the 
position of the damper or valve, register or other device, "so as corres- 
pondingly to lessen the heat-generrting or heat-clrli.ery pcwer or 
capacity of the heating apparatus; and by a still further connection 
of like character, the same motion may be employed to open ventilating 
flues or openings for the admission of cold air." Spécification, p. 
2, lines 41-47. At the date of this invention, présent methods of heat- 
ing were not in use. Even had they been, it seems doubtful, from the 
opinion of complainant's expert, whether this device could bave been 
adapted to the manipulation of the hot and cold air ducts and their 
double dampers of the patent in suit. At any rate, it was not so 
applied until after complainant blazed the way. Assuming that it 
could hâve been so adjusted, there yet remained the adaptation to 
modem heating methods, and especially to the double ducts and 
dampers for simultaneous admission and mixing oî hot and cold 
air before delivery to the apartment. From the year 1881 to 1896, 
the device was before the public, but seems to bave suggested noth- 
ing practicable in the heating and ventilating art. 

Of the five patents alleged to more closely anticipate the patent 
in suit, there yet remains to be considered the Powers patent, num- 



^90 152 FEDERAL EEPORTER. 

tered 416,947, issued December 10, 1889. The patentée daims to 
hâve invented certain new and useful improvements in thermostats, 
with the object of automatically controlling the température of vari- 
ons rooms in a building. The thermostat of the patent in suit is 
practicaily that of this patent. "It is obvious," says the spécifica- 
tion, "that this device may be applied to open or close a transom 
or operate other ventilators; the only change necessary to adapt it 
to operate a transom being to connect the lever, R, with the operating 
rod of the transom." The patent does not disclose the two hot and 
cold air ducts, or the double dampers, or the other means for heating 
the air of one of them, or for forcing the air through them, or any 
mixing means so as to proportion the two currents to the demands 
of the space to be heated ; nor does it show any pneumatically-op- 
erated pressure device, "operating against a gradually increasing ré- 
sistance," although the patentée, upon the stand, speaks of "the 
graduai-action thermostat of patent No. 416,947," and adds: "This 
was the only gradually acting thermostat on the market at that time." 
In May, 1893, he writes ; "* * * it will keep the damper at such 
a position as will deliver a mixed current of air of the proper tem- 
pérature to give the desired resuit." Défendant asserts that this in- 
creasing résistance is supplied in the 1889 Powers patent by the 
resiliency of the motor and the thermostat diaphragms. The différ- 
ence between the two devices does not consist in the working ap- 
paratus of the thermostatic élément, but in the whole combination. 
A gênerai inspection of the other patents in the prier art, dis- 
closed in the record, justifies the defendant's expert in selecting the 
foregoing five patents as fairly expressing the condition of the art 
at the date of the patent in suit. The attempt to establish prior use 
and publication cannot be said to be satisfactory. It lacks the cer- 
tainty which is required in such a case. The burden was on défend- 
ant, and it has not been sustained. As a resuit of the comparison 
w'th the prior art, it is évident that the invention of the patent in 
■suit must be limited to double dampers, controIHng separate ducts 
for hot and cold air, held in mixing position by a gradually-acting 
thermostatically-controlled motor. This combination is nowhere pre- 
viously shown. The gênerai principles governing the opération 
do appear, and it had been theretofore stated in gênerai terms that 
gradually-acting thermostatic devices might be applied to other uses 
than those described in the prior patents, but it had never been done, 
notwithstanding the demand for improvements in the art had been 
great. Prof. Johnson, one of the leading iiiventors in the heating 
and ventilating arts, insisted that such a device could not be made 
practical. It is shown by the record that the patent in suit does 
accomplish this supposed impossible resuit. The device has gone 
into such gênerai use that government spécifications provide that: 
"'The température of the air delivered into the building by the fan 
is to be regulated by means of the Powers or equal System of au- 
tomatic température control." With some modifications, which do 
not affect the patentable features of the patent in suit, it appears to 
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have gone into very gênerai use in public school buildings in the 
large cities of the United States. 

In view of what bas been said, the patent must be held valid, and 
so far a pioneer in its particular line as to entitle complainant to 
claim the use of any of the well-known gradually-acting thermo- 
static devices in the same combinations, as équivalents. The ferra of 
the dampers is unimportant, so long as they are adapted to close one 
of the ducts in pronortion to the extent to which the other is opened, 
in respr.nse to graduai thermostatic action. If this be true, then de- 
fenuant's device must be and is held to infringe each of the claims 
in suit construed in connection with the drawings and spécifica- 
tions. 

Complainant may prépare a decree accordingly. 



GEORGIA R. & BAXKING CO. v. ATLANTIC POSTAL TELEGRAPH 

CxlBLE CO. 

(Circuit Court, S. D. Georgia, N. E. D. Aprll 20, 1907.) 

1. Bemoval or Causes— Cause.? Removable—Condemkation Pboceedings. 

A suit by a raiiroad coninany in a state eoui't to restrain a telesrraph 
Company of différent citizensliip froin maintaining: proceedings to condemn 
a rigbt of way for a telegraph Une along tlie railroad's riglit of wny. in 
wliich the raiiroad claimed that the proposed structure would menace the 
safety of the raiiroad company's trains and obstruct its business, preseut- 
ed a justiciable issue which vvas removable to the fédéral court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of 
Causes, §§ 11, 23, 85. 

Proceedings under power of eminent domain as civil snits under laws 
relating to removal of causes to fédéral courts, see note to South Daljota 
G. Ry. Co. T. Chicago, M. & St P. Ry. Co.. 73 C. C. A. 183.] 

2. Eminent Domain— ArpRAiSERs—PowEES—TELEGRAPiTS—UiGHT of Wat. 

Under tlia laws of Georgia appraisers appointed in proceedings by a 
telegraph jmpany to condemn a right of way along the right of way of a 
raiiroad .ve no authority exeept to assess the value of the property and 
conséquent damages. 

3. Contkacts— Legalitt — Restbainino CoMPETrrroN — Telegraph Li.nes — 

RiGiiT OF Way — Exclusive Conteact — V-^-Lidity. 

A contract between a raiiroad company and a telegraph Company bv 
which the latter is granted the exclusive right of occupancy of the raii- 
road s right of way for the maintenance of a telegraph iine is void. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11. Contracts, § 551.] 

4. Eminent Domain — Défenses — Telegraphs — Right of Way— Injunction. 

Where a telegraph company sought to condemn a. right of way along the 
right of way of a raiiroad, and in Its proposition stated that the height of 
its pôles above the ground would not exceed tiie distance from the pôles 
to the end of the nearest eross-ties, the raiiroad company was not en- 
titled to an injunetion restraining the prosecution of such condenmation 
proceedings hecause its right of way was already encumbered by a rival 
telegraph line and that the effect of coniplainant's line would be to serious- 
ly interfère with the railroad's business and would constitute a menace 
to the safety of its tracks and trains. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 18, Eminent Domain, 
8 770.] 
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In Equity. 

Joseph B. & Bryan Cumming, for complainant. 

C. E. Dunbar and Felder, Rountree & Wilson, for défendant. 

SPEER, District Judge. The complainant, a corporation of t1iis 
state, is the owner of certain lines of railroad. The main line extends 
from Augusta to Atlanta. Important branch lines extend from Bar- 
nett, on the main line, to Washington, from Union Point to Athens, 
and from Camak to Maçon. Although the property is leased to other 
companies, it is highly valnable. The title of the corporation is the 
"Georgia Railroad & Banking Company," but for convenience will 
be hère termed the "Georgia Railroad." The public along its lines, and 
probably the railroa.d itself, are alread}^ served with télégraphie facili- 
ties by the Western Union Telegraph Company. The défendant, the 
Atlantic Postal Telegraph Cable Company, is a corporation of the state 
of New York. It has attempted to acquire a portion of the right of 
way, for the purpose of erecting and conducting its business with the 
various tovvns and cities, on the line of the Georgia Railroad. The 
Postal Company, as we will term it, fînding its overtures rejccted, 
instituted condemnation proceedings under sections 5263-5269, in- 
clusive, of the Revised Statutes of the United States [U. S. Comp. St. 
1901, pp. 3579-3590], and under sections 4657-4686, inclusive, of the 
state Civil Code of 1895. The object of this proceeding is to condemn 
such parts of the complainant's right of way along the line stretching 
from the city of Augusta to the city of Atlanta, and from Camak to 
the city of Maçon, for the purposes of the Postal Company's télé- 
graphie business. The notification of the Postal Company, as amend- 
ed, which is the basis of the proceeding under the state laws, is as 
foUows : 

''To the Georgia Railroad & Banking Company, ami to the Louisville & Nash- 
ville Railroad Company, aud the Atlantic Coast Line Railroad Company, 
lessees : 

"The Atlantic Postal Telegraph Cable Company (hereinafter called the 'Tele- 
.graph Company') a corporation organized under the laws of the state of New 
York, and engaged in the telegraph business with Connecting telegraph lines 
throughout the United States of America and the Dominion of Canada, and 
with cable connections thi'oughout the world, is désirons of constructing, main- 
tainlng, and operating a line of telegraph pôles and wires along, upon, over, 
and across certain lands, property, and right of way of the Georgia Railroral 
& Banking Company (hereinafter ealled the 'Georgia Railroad') from and to 
the points, and through the coiraties, In the state of Georgia, hereinafter set 
forth. 

"The said Telegraph Company, preferring to secure, by contract, the right 
and privilège of constructing, maintaining, and operating its telegraph lines 
along, upon. over, and across said lands, property, and right of way of said 
Georgia Railroad, heretofore made an earnest effort to agrée with said Georgia 
Railroad for said right and privilège, and to agrée upon the compensation to 
be paid by it to said Georgia Railroad, but the said Georgia Railroad failed 
and refused to give its consent to it for such right and privilège, and failed 
and refused to agrée upon the comi)ensation to be iiaid by it tlierefor. 

"The said Telegraph Company, therefore, proixises under and by virtue of 
the autliority of an aet of Congress of the United States of America, sections 
.0263 to ,j2()!), inclusive, of the Revised Statutes of the United States, and sub- 
séquent aniendnients tliereof by said Congress, tUe provisions of which hâve 
been accepted by said Telegraph Comiiany, as well as by autliority of the stat- 
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iites of tlie State of Georgia provkling for tlie condemnation of privatc prop- 
ei'ty and for tlie condemnation by a telcgraph company of a jiortion of tlie 
rigïit of way of a niilroad for the purpose of coiistructing, maintaiuing, and 
oporatiug its telcgraph line along and upon sucli riglit of way (Oiv. Code ISDô, 
§§ 4<;;")7 to 4(rS(;, inclusive, and the act of the Législature ai)pr(jved December 
20, 181)8, p. 54), to eondeinn and acquire an easeuient or privilège along, upon. 
and over the right of way of the said Georgia Railroad, its pôles to be erected 
as near the outer edge of said right of way as cireumstances will permit, and 
in such position as not to interfère with the opération or safety of trains, or 
with the use of the right of way by said Georgia liailroad, or by the Louis- 
ville & Nashville Railroad Company, and tlie Atlantic Coast Line Railroad 
Company, lessees, for its or their own purposes, and on the side of tlie riglit 
of way other than that upon whieh is now erected the line of the Western 
Union Telegraph Company, from a point where the Georgia Railroad right 
of way crosses Gwinnett street in the city of Augusta, Ga., wostwardly through 
the counties of Richmond, Columbia, McDuffie, Warreu, Taliaferro, Groen, Mor- 
gan, Walton, Newton, Rockdale, and De Kalb, to the county line between the 
counties of Fulton and De Kalb, at a point near the city of Atlanta, in the 
state of Georgia. and also through and from Caiiiak, Warren county, Ga.. 
tiirough the counties of Warren, Hancock, Baldwin, .Jones, and Bibb, to a point 
in Bibb county 74 miles from Camak. and 4 miles from ilacoii, and known 
as 'Central Railroad .Tunction,' being tlie place where the Georgia Railroad 
trains go onto the tracks of the Central of Georgia Railway Company. 

"The said Telegraph Company proiioses b.y said condemnation proceeding 
to condemn so much of the right of way of said Georgia Railroad between the 
points and through the counties mentioned as may lie necessary for its use 
for the purpose of construeting. maintaiuing, and oporating its telegraph line 
along. upon, and over said right of way, which said telegraph Une it will con- 
struct as follows : 

"Said line will be constructed with the best material and in aceordanee 
with the established and well-recognized rules governing safe and proper con- 
struction and maintenance. 

"The pôles will be about 12 inches in diameter at the base, and will be 
carefully and firmly planted from 4 to 8 feet in the ground, according to the 
length of the pôle. 

"AU pôles not on a straight line, ail terminal pôles, and ail crossing pôles 
will be firmly braced or supported by guy wires and anchors. 

"The distance from each pôle to the end of the nearest cross-tie of the main 
track shall not be less than 20 feet, and the heiglit of each of the pôles above 
ground shall not be more than 20 feet, exceptiiig only where a railroad, a 
highway, or another line of pôles and wires crosses said right of way, or 
there are buildings or other iniprovements upon said right of way whlch 
necessitate higher jioles for safe and proper construction and for clearaiice. 
The pôles will be placed so as not to interfère with the ordinary travel or 
use of said railroad, and about 150 feet apart, making about 35 pôles to the 
mile, with cross-arms about 10 feet long at or near the tops of the pôles and 
tastened about the middle of the cross-arms to the pôles. Along and upon 
thèse cross-arms or pôles, or upon said cross-arms and pôles, will be strvmg a 
sufRcient number of wires to transact such business as will be given said Tele- 
graph Company by the United States government and the public, so that the 
ordinary travel upon and use of said railroad will not be interfered with by 
reason thereof, which telcgraph Une the Telegraph Company intonds in good 
faith to construct, maintain, and operate in the nianner -set ont in this notice. 

"The Telegraph Company says that the only laiid that will be actually takeu 
or occupied by it by virtue of this proceeding will be about one square foot for 
each polo ; that the space between the pôles and uuder the wires can be used 
by tlie Geoi'gia Railroad, or its said lessees, for ail the purposes for which it 
lias heretofore been used, and whenever It becoines necessary, if it does at ail, 
to cross said right of way, said crossing will be iiiade by having its pôles at 
such crossiiigs so erected, and its wires so insulated and struug so higli above 
said railroad track, as to prevent any in.inry to or interférence with the em- 
ployés or property of the Georgia Railroad. 
152 F.— 03 
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"The Telegrapîi Company further stipulâtes that it will not Interfère witli 
any other telegraph or téléphone Unes upon said right of way, and furtlier- 
more, if at any time the said Georgla Railroad, or its successors, or its sakl 
lessees, shall désire, for railroad purposes, the immédiate use o( any land oc- 
cupied by it, then, in such event, upon reasonable notice in writing, tlie Tele- 
graph Company will, at its own expense, remove its Une to some other place 
adjacent thereto on such right of way, sa as not to interfère with tbe URe of 
said right of way for railroad purposes, and that its Une will not i)e evectecl 
on any embankment or slope, or in any eut on said riglit of way, and if, at any 
time, said railroad company, or its said lessees, fîhall require for railroad pur- 
poses its entire right of way at any point where the Telegraph Compnny's 
Une may be conistructed on said right of way, tbe Telegraph Company will, at 
such point or i)oints, remove its liue entirely off of said right of way, thereby 
reeognizing the prior rights of the Georgia Kaiiroad, its suecessors, or it» 
said lessees to its entire right of way for railroad purposes, and that the con- 
struction, maintenance, and opération of said telegraph line, as aforesaid, 
will be of no actnal damage to said Georgia Railroad, or its said les!=-ees, in 
any sum whatever, and will not cause its right of way to be diminished in value 
for railroad purposes, and that the just compensatiou or damage to which the 
Georgia Railroad, or its said lessees, may be entitled from the Telegraph Com- 
pany for the right and privilège herein sou'/ht, is nierely nominal. 

"The Telegraph Company proposes, by this one condemnation proceeding to 
be had in lùchmond county, to eondemii aud acquire an easement in and to 
said railroad right of way throughout the several couuties hercinbefore named 
for the puiiiose of constructing and maintaining and operating its telegraph 
line thereon, and the assessors shall make their flndings for the damage to 
which said Georgia Railroad, and the said Louisville & Nashville Railroad 
Company, and the Atlantic Coast Line Railroad Company, lessees thereof, may 
jointly or severally be entitled by reason of the construction, maintenance, and 
opération of said telegraph line in the manner hercinbefore set out, and that 
the whole right and controversy may be determined by this proceeding in 
Richmond county, into and through which the right of way exteuds, and in 
which county the Louisville & Nashville Railroad Company and the Atlantic 
Coast Line Railroad Company, lessees as aforesaid, each has an office, but not 
the main and principal office of either of said last-named companies, and said 
Louisville & Nashville Railroad Company being a foreigu corporation, created 
and existing under the laws of the state of Kentucky, and having its main or 
principal oiflce in the city of Louisville, said state, and the said Atlantic Coast 
Line Railroad Company being a foreign corporation, created and existing un- 
der the laws of the state of Virginia, and having its main or principal ofHce iu 
the city of Richmond, said state, but each of said last-naraed corporations has 
an agent in Richmond county on whom service can be made as provided by the 
laws of the state of Georgia. 

"The Telegraph Company, through its board of directors, by resolution se- 
lected and declared the right of way of the Georgia Railroad, which is hereby 
sought to be condemned, as the most safe and praeticable post road for the 
construction, maintenance, and opération of Its telegraph line to be constructed 
from and to the points herein named, wherein it will eonneet with its other 
Unes, constructed or to he constructed, leading ail over the United States and 
Connecting with its cable Unes across the Atlantic and Pacific Océans, and, 
furthermore, authorîKed and directed its counsel, Felder & Rountree, to nego- 
tiate with tbe said Georgia Railroad for the right and privilège herein sought. 
and failing therein, to proceed by proper légal proceedings in the name of 
said Telegraph Company to acquire a right of way for said telegraph liue on 
the right of way of the said Georgia Railroad as herein set out, and its prési- 
dent aud treasurer were directed to pay such compensation therefor as may 
be flnally adjudged and directed to be paid by the company in said proceed- 
ing. 

"The said Georgia Railroad and the said Louisville & Nashville Railroad 
Company and the said Atlantic Coast Line Railroad Company, lessees as 
aforesaid, are hereby notifled that the said Telegraph Company named Mr. 
William E. Bush as the assessor selected by it, and the said Georgia Railroad, 
and the said Louisville & Nashville Railroad Company, and the said Atlantic 
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Ooast Line Railroai Company, lessees as aforesaid, are requested to sele<.t 
an assessor, and that the 29th day of January, 1906, is fixed as the time when 
tlie hearmg will be had in the office of the ordinarj' of the county of Richmond, 
or at such place as the assessors may fix, at which time the said assessors will 
proceed to hear évidence and take such proceedings as conteinpiated hy the 
statutes in such cases made and provided." 

Pursuant to this purpose, the défendant company had served the 
railroad company with the notification above set forth, and had nom- 
inated an appraiser to act with two other persons in assessing the dam- 
ages to the coniplainant's property and business, as provided by law. 
The Georgia Railroad at once resisted this proceeding. It filed in 
the superior court of Richmond county the situs of its principal office, 
the bill in equity now before us. Under the state law this may be donc 
in any one county on the railroad right of way, and the proceeding 
there will suflîce to make it effective along the whole line. The bill 
prays that the Postal Company be perpetually enjoined from erecting 
pôles, cross-arms, and wires on ail parts of its right of way, because 
such structures would be an obstruction to the business of pctitioner, 
or a menace to the safety of its tracks and trains. Inasmuch as it 
contends that by the statutes for the condemnation of private property 
the issues presented in the pétition can be adjudicated, it prays that 
the court may détermine the same, and decree vvhether and at what 
localities the telegraph company can legally condemn a right of way. 
It also prays that an injunction may be granted against the further 
action of the appraisers, one of whom, conformably to the statute, 
has been named by the Postal Company, and the other by the ordinary 
of Richmond county (the third not having been selected). There is 
also a prayer for gênerai relief. The Postal Company, by reason of 
diversity of citizenship, has removed the entire cause to this court. 
We esteem that the bill and its varions défenses présent the justiciable 
issue, and that the controversy is removable. 

In its notification to the Georgia Railroad, which was the beginning 
of the proceeding, the Posta! Company states that its line of pôles 
will be so constructed that "the ordinary travel upon and use of said 
railroad will not be interfered with by reason thereof." This conforms 
with the Revised Statutes of the United States, § 5263. Under the 
laws of Georgia the appraisers hâve no other authority save to assess 
the value of the property and conséquent damages. The Georgia Rail- 
road contends that the right of the Postal Company to condemn this 
right of way is merely conditional, and is subordinate to its own prior 
right to the land and to protect the same from noninterference and 
nonimpairment of its facilities to perform its duties as common carrier. 
The railroad further insists that the installation of a line of pôles will 
seriously interfère with "ordinary travel." This is denied by the Tele- 
graph Company, and the issue thus made is supported on either hand 
by copions expert testimony presented in the form of affidavits. There 
was no insistent application for a temporary injunction, and while the 
case is pending upon affidavits, thèse are so comprehensive, and counsel 
on both sides — since the record has been completed — having submitted 
their briefs, and failing to ofifer oral argument, the présent status of 
the controversy may be perhaps treated as a consent submission on the 
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proofs for final decree. Whether this is true or not, it is évident that 
the application is for final hearing for injiinction. It is probably op- 
tional, however, to either party to take the proofs conformably witli 
the rules in equity, and to insist upon further hearing for the settle- 
ment of the terms of the decree, although in view of the character of 
the record this would seem superfluous. 

Most of the proof is expert testimony submitted in the form of 
voluminous affidavits. Of thèse, the complainant présents 19. The 
afïiants are mainly civil engineers, railroad men, and other experts in 
the service of the parties. There is much similarity and, indeed, uni- 
formity in the style and phraseology of thèse affidavits. They are 
substantially as follows: 

"Déponent Is Informed tliat there are stretches of varions lengths, asgre- 
gating 18 miles of tlie right of way of tlie Georgia Railroad, where tlie widtli 
of the right of way from the center of the main track to the outer edge of the 
right of way Is not exceeding 20 feet ; other stretohes aggregating upward of 
two miles, where the width, measured as above, does not exceed 15 feet ; and 
other stretches aggregating 9,100 feet, where said railroad has no right of 
way, except that covered hy the superstructure of a single track. Predieating 
it on the facts above stated, déponent gives it as his opinion that tlie pôles, 
cross-arms, and wires of a telegrnph conipany could not be estahllshed on the 
parts of the right of way Indicated withôut interforing with the proper opéra- 
tion and functions of the railroad, for the following reasons. * * • " 

The court is then supplied with the affidavit literattire of which the 
complainant attempts to avail itself to justify the technical or pro- 
fessional opinion of the expert. Much of this is cumulative, and the 
court does not regard it as justifying an inexorable rule, which in this 
day and time will prevent a telegraph Company from properly, and 
with ail due caution, establishing a new and secure line on a right of 
way, originally given by grant or eminent domain, and where a pre- 
vious telegraph line has long been in use. 

For instance, a Mr. Morton Riddle, a civil engineer in the employ 
of the Atlantic Coast Line Railroad, one of the lessee companies, 
testifies that there is always danger of telegraph and téléphone pôles 
blowing down, or being broken by sleet, and that no line of pôles 
should be permitted to be nearer the track than the length of the pôle 
above ground ; that the pôles should not be nearer than 8 feet from the 
center of the track to prevent injury to trainmen. He says that a 
second track is often necessary, and should not be less than 13 feet 
from its center to the center of the main line, and therefore a pôle 
nearer than 81 feet from the center of the main line would be a source 
of danger. This is in effect the testimony of J. M. Stephens, formerly 
superintendent of the Western Union Telegraph Company in Atlanta. 
He testifies that the proximity of the pôles would endanger their falling 
across the track as the resuit of decay, wind storms, heavy sleet, or 
other causes. 

Mr. Charles A. Wickersham, président and gênerai manager of the 
Atlanta & West Point Railroad Company, makes affidavit that tele- 
graph pôles and wires are more or less a menace when placed in close 
proximity to a railroad track, on account of fires burning the pôles and 
causing them to fall. He states that during a sleet storm of 1905 
sevcral hundred telegraph pôles were strewn across the tracks of the 
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various lines in his section, causing delay to the trains ; and that the 
more pôles and wires there are on the right of way, the more danger 
of accidents. Thèse conditions, whilc obviously distressing, would 
in this day scarcely embarrass the wonderful profession of engineering, 
which has woven the gigantic suspension bridge, constructed the trans- 
continental railway, conducts mighty steamships over the shallows 
where Israël escaped and Pharaoh perished, and even now is rushing 
to completion that Isthmian canal, which for more than 400 years has 
quickened the imagination of the discoverer, the geographer, and 
the statesman. 

Testimony of this gênerai character might be cited ad libitum. 
Many of the witnesses are in the employ of the lessee, or of dominant, 
or Connecting companies. But their testimony is obvions and undeni- 
able. It is also undeniable that there is danger in the érection of ail 
télégraphie facilities in close proximity to railway lines on curves, or 
elsewhere. Nevertheless, they are constantly erected, and many of them 
bear so many lines of wire that to the naked or inexpert eye they 
are practically countless. Communication by telegraph is perhaps of 
ail others the most speedy and reliable method of intercourse in that 
vast domain of commerce which is under the control of the gênerai 
government, and because one telegraph company has secured a prior 
occupancy for its lines, it is quite impossible for the courts to hold that 
other companies may not, with due regard and précaution for the 
safety of the gênerai public and the employés of the railroad company, 
institute additional lines. Certainly in many cases, perhaps in a ma- 
jority of cases, where the country is thickly populated, and the use of 
the telegraph is continuons, it is indispensable that there should be 
competing lines along the same right of way to accomplish fair service 
to the public. To secure such facilities in which the public is deeply 
concerned is one of the most important and vital duties of modem 
government. 

To extend the argument drawn from thèse affidavits to its logical 
conclusion, it might be made to appear impossible, not only to main- 
tain with safety a second line, but the first Une also. It is obvions that 
there may be danger in either of them. Nay^ more, since a cross-tie 
may become rotten, a steel rail wear ont or warp, or a spike work loose 
from the cross-tie, the possibilities enumerated by the complainant 
would forbid the construction of so portentous and threatening an 
instrumentality of commerce as the railway itself. Defects in con- 
struction and inspection may appear anywhere. That they appear 
every day we know, but the utilization for the service of mankind of 
those marvelous powers of steam and electricity is not to be forbidden 
on that account. 

We are not at liberty to ignore altogether the testimony of the 
defendant's witnesses. There is the testimony of Mr. Benjamin S. 
Price vjho is the defendant's superintendent of construction. He has 
had an expérience of 20 years in the construction of telegraph lines 
on railroad rights of way. He statcs that the maintenance of such a 
line is no menace to the safety of trains, where the pôles are not placed 
nearer than 8 feet from the nearest rail, if properly constructed. They 
should be, he testifics, 12 inches in diamctcr, and set 4 to 8 feet in the 
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ground. Ail of the pôles are not in a straight line, and ail terminal 
and Crossing pôles are uniformly anchored, braced, or supported by 
guy wires. This witness testifies that he bas constructed lines on the 
Illinois Central, Chicago, Indianapolis & Louisville, Lake Shore & 
Micli ,an Southern, and other railroads. He says that there were two, 
and sometimes three, lines on many of thèse roads, and that thousands 
of pôles were placed and maintained within 8 to 10 feet from the 
nearest rail. He testifies that he is familiar with telegraph lines 
throughout the country, and states that thèse pôles are so erected that 
they will withstand storm, cyclone, or tornado, as successfuUy as trees 
or houses, and are as safe within 8 feet of the rail as warehouses and 
other buildings the same distance. He bas never known an instance 
of damage to a railroad or its trains caused by the falling of a telegraph 
pôle, although he has extensively traveled throughout the United 
States in ail kinds of weather. The line constructed as proposed in 
this case would in bis opinion in no way interfère with the opération 
of the railroad company's trains. Mr. Charles M. Baker, superintend- 
ent of construction for the Postal Company in the west, testifies to 
substantially the same facts. Mr. J. E. Nix, gênerai foreman of con- 
struction for the défendant, in his affidavit gives a table of distances of 
pôles of the Western Union Telegraph Company along the same lines 
now soùght to be used by the défendant from Augusta to Atlanta. 
The heights of thèse pôles vary from 25 to 40 feet, and the distances 
from the main track from 10 to 24 feet. In many places, he states, 
the heights of the pôles exceed the distance from the nearest rail of 
the track. He further testifies that wire lines cross the tracks of the 
complainant more than 100 times, and are supported by ordinary pôles 
sufficiently high for clearance — that is, to clear the trains — and that 
it is safe to erect and maintain a telegraph line within 8 feet of the 
nearest rail. 

Besides, the court is not without valuable assistance from the rulings 
of the state Suprême Court. In Savannah, Florida & Western Rail- 
way Company v. Postal Telegraph Company, 112 Ga. 941, 38 S. E. 
353, it was stated by the Suprême Court of Georgia: 

"Whether or not the manner In which the telegraph company proposes to 
eonstruct its Unes and the location of the telegraph pôles, wires, etc.. upon 
the railroad company's right of way, as indieated in the notice served by thf 
telegraph company upon the railvvay company in the condemnation proceed- 
ing, would so essentlally injure or Interfère with the necessary use by the 
raiiway company of its right of way for railroad purposes as to render the 
grant of an interlocutory injunction proper is a question to be determined by 
the trial judge, under the facts and circumstances submitted for his consid- 
ération." 

It does not, however, follow, we think, that the conclusion of the 
trial judge is irrévocable. He is entitled to the corrective assistance 
which may be afforded by the distinguished judges of the appellate 
courts of that judicial System of which he is a meinber. 

It is true that it is the obvions policy of the government of the 
United States to bring about and maintain a fair compétition in tele- 
graph rates. For instance, a contract between a railroad company and 
a telegraph company, granting exclusive right of occupancy on the 
railroad right of way, has been repeatedly declared to be void. United 
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States V. Union Pacific Railroad Company, IGO U. S. 1, 16 Sup. Ct. 
190, 40 L. Ed. 319 ; Western Union Telegraph Company v. American 
Union Telegraph Company, 65 Ga. 160, 38 Am. Rep. 781. In Pen- 
sacola Telegraph Company v. Western Union Telegraph Company, 96 
U. S. 1, 24 L,. Ed. 708, Chief Justice Waite for the court declared: 

Tbe statute "snhstantially déclares, In ttie interest of commerce and the 
conveniput transmission of lutellifrenee from place to place by tbe government 
of the United States and its citizens, that the érection of telegraph lines shall, 
so far as state interférence is concerned. be free to ail who will submit to the 
conditions imposed by Consress, and that corporations organized under tbe 
lavvs oX one state for constructing and operatlng telegraph liues shall not be 
exciuded from prosecuting tbeir business wîthin its jurisdiction, if they ac- 
cept the terms proposed by the national government for this national privi- 
lège." 

This language is reiterated in Western Union Telegraph Company 
V. Pennsylvania Railroad et al., 195 U. S. 562, 25 Sup. Ct. 133, 49 L. 
Ed. 312. It is then the poUcy of the law, so far as that is practicable 
with equal justice to ail, to permit the use of the rights of way of 
railroad companies for telegraph lines. Nor are the state courts less 
backward in permitting this great public convenience. In the case of 
the Atlantic Railroad Company v. Postal Telegraph Company, 120 
Ga. 269, 48 S. E. 20, Mr. Justice Evans for the court observes: 

"The rallway eompany insists that the érection of the pôles is a menace to 
the safe opération of its road. W'e are unable to see how a telegraph pôle of 
less helght than the distance from Its location to the track can be considered 
a menace to the opération of the road. It Is possible that as the resuit of «, 
violent storm the pôles may be blown down and across the track, but the pos- 
sibility of such a resuit Is so contingent that It Is not a proper élément In the 
assessment of damages. • • • shonld an Injury of this character resuit in 
damage to the raiiway eompany by reason of the détective or faulty construc- 
tion of tbe telegraph Une, it bas an ample remedy for reimbursement ; but It 
veill not be presumed that such an Injury may resuit in the ordinary course of 
aa'airs." 

And in the same case, on page 280 of 120 Ga., page 20 of 48 S. 
E., the same learned justice déclares: 

"Instead of being damaged, it would seem that the railroad eompany, hav- 
Ing the advantage of two liues, oue on either side of Its right of way, would 
be beneflted, because of probable compétition." 

There are numerous cases sustaining thèse prînciples. One very 
much in point is that of the St. Louis & Cairo Railroad Company v. 
Postal Telegraph-Cable Company, 173 111. 508, 51 N. E. 382, where the 
telegraph eompany proposed to condemn a right of way of a rail- 
road eompany, and to install pôles not less than 25 feet long, 1 foot 
in diameter at the base, set in the ground at a depth of not less than 
5 feet, and not less than 85 feet from the outer edge of the railroad 
track. The court there held: 

"The location of the Une, as indicated in the pétition, shows that the public 
use of the railroad will not be serlously incommoded." 

It is clear under the laws of Georgia that the Postal Company will 
not acquire the fee, but only an easement on the railroad's right of way. 
This will embrace the land actually occupied and the right of entry for 
construction and repair. Atlantic Railroad Company v. Postal Tele- 
graph Company, 120 Ga. 276, 48 S. E. 15. It does not appear that 



1000 152 FEDERAL RErOKTER. 

there will be any unjustifiable or unlawful interférence with the com- 
plainant's right of way, or with its "ordinary travel," or that the 
railroad itself will be irreparably damaged. Under the laws of the 
State, if one person owned the entire right of way, which the Postal 
Company seeks to condemn for the purposes of its telegraph lines, the 
court, upon a proper case made, would permit the condemnation. 
Much more should it be granted against a corporation, which bas been 
permitted to exercise the right of eminent domain over the same line 
as against the lands of private persons, and for its own purposes. In 
other words,. the same principle which justifies the condemnation of 
the Georgia Railroad's right of way in the first instance, as against 
the landowners, will justify the use of an easement now on the sanre 
land against the railroad itself. 

It would be diiîicult perhaps to set out a proposition more liberally 
and carefully drawn than that presented by the Postal Company in its 
notification, which was the basis of this case. The height of tlie pôles 
above ground will not exceed the distance from the pôles to the end 
of the nearest cross-ties. This will be 20 feet. In case a pôle should 
fall under ordinary circumstances this will leave a margin of about 
two feet beyond the length of the pôle and the d'stance from its base 
to the track. But the Georgia Railroad says that its right of way at 
certain points is too narrow for the telegraph company to exécute its 
proposition. The proposition is, however, made, and at those attenuat- 
ed points on the Georgia line where it seems to enjoy nothing but 
the roadbed, contiguous territory upon which a pôle maj' rest will prob- 
ably be found in the neighborhood. It is said, however, that the 
Georgia Railroad has certain curves where there might be a tendency 
of the wires to draw the pôles upon the track. In railroad construc- 
tion and maintenance curves are not novel, and it would seem easy 
enough by proper bracing to protect the roadbed and track. The Postal 
Company expressly agrées to do this. Besides, the Western Union 
Company for many years has maintained its lines, following, we may 
présume, the sinuosities of ail those impracticable curves, and there 
is no proof in the record which justifies the belief that the wires of the 
Western Union hâve inflicted any injury upon the Georgia Railroad. 
It is difficult to perceive how the propinquity of the Postal will be 
more alarming. The case then is not one which justifies injunctive 
action against the proceeding in the state court. 

The injunction sought, therefore, will be denied. It is moreover 
true that the Georgia Railroad is a post road, and in that sensé at 
least is under the control of the judicial power of the United States. 
By virtue of the statutes before quoted, the telegraph company is not 
only bound to establish its lines as proposed, so as not to interfère witli 
"ordinary travel," and in accordance with its amendments in the pro- 
ceeding under the state laws, but it must in obédience to the statutes 
quoted maintain those lines. The Georgia Railroad is likewise obligée! 
not to interfère with them. It foUows that it is proper to maintain the 
bill for the purpose of compelling obédience to the promises and agree- 
ments the Postal has made, and the corresponding obligations of the 
Georgia. In case a final decree is not deemed appropriate at this time, 
tlie case will proceed as usual in equity. 
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THE II. B. RAWSON. 

THE PKINZ ADALBERT. 

(District Court, S. D. New Yorli. March 26, 1907.) 

CoixisioN— Steamer and Meeting Tow— Absence of Peopkr Lookout. 

A steamer coming in from tlie sea to lier dock at Hobolcen held in fault 
for a collision with the second of two meeting scows in tow on a hawser 
In the lower Hudson in the eveiiing, on the gronnd that she liad no look- 
out properlv statloned in front to niake reports of the tow, in conséquence 
of which siie was navigated by the pilot without knowledge of the tug's 
movements, and did not heed or answer the tug's signais, and also because 
she did not sooner stop and reverse. The tug exonerated, although she 
miglit hâve stopped sooner, on the ground that the fault of the. steamer 
was sufficient to account for the collision, and her coutributory fault was 
not clear. There being but one light on each of the scows held unimpor- 
tant in view of the steauier's fault and the fact that the tug carried proper 
towing lights. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 10, Collision, §§ 120, 
142, 172.] 

In Admiralty. Suit for collision. 

Carpenter, Park & Symmers, for libelant. 
Wing, Putnam & Burlingham, for the Rawson. 
Wheeler, Cortis & Haight and John W. Griffin, for the Prinz Ad- 
albert. 

ADAMS, District Judge. This wa.s a cause of collision happening 
in the North River in the vicinity of the Battery about 7 o'clock P. 
M. on the 5th day of September, 1905, between the Steamship Prinz 
Adalbert, bound from sea to her pier at Hoboken, arid the Scow 
Orléans, belonging to the Bouker Contracting Company, being towed 
on a hawser, in company with another scow. No. 33, just ahead of 
her, by the Tug II. B. Rawson, from the foot of Canal Street, New 
York City, to Barren Island. The tide was ebb and the weather 
clear. The steamer struck the scow on the bow near her port side, 
cutting into her and causing her to careen and dump part of her cargo. 

The libel allèges that the lights of the tow were burning brightiy 
and when it reached a point a little below the New Jersey Central 
Railroad Ferry on the New Jersey side of the river, a steamer was 
encountered, which subsequently proved to be the Prinz Adalbert, 
coming up the bay about half a mile distant, showing her green light ; 
that a signal of two blasts was given by the tug to the steamer but 
no answer was made thereto by the steamer and shortly afterwards 
she changed her course shutting in her green and showing her red 
light, whereupon the tug blew to her a signal of one blast and ported 
her helm ; that the steamer gave no answer to this signal, whereupon 
the tug blew alarm whistles and again gave a signal of one blast to the 
steamer; that the steamer paid no attention to thèse signais and 
kept on, passing close to the tug on the latter's port side. and notwith- 
standing alarm signais and shouts from the tug the collision happened 
as stated above. It is charged that the steamer was in fault in not 
navigating on the easterly side of the channel; in not answering or 
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lieeding the signais of the tug; and in not slackening her speed or 
stopping and reversing in time to avoid the collision. It is also 
charged that the tug was in fault in that receiving no answer to her 
signal she did not slacken her speed or stop and reverse, and in not 
sufficiently changing her course to the starboard after blowing her 
signal of one whistle. 

The answer of the steamer alleged that she arrived in port on the 
day in question and, after stopping at Quarantine, proceeded up the 
bay and river towards her dock in Hoboken against the tide at slow 
speed and after passing Bedloe's Island, a tug was sighted about half 
a mile away showing her red light and heading down the river; that 
signais of one whistle were exchanged between the vessels and the 
steamer's helm was ported and her engines reversed until she was dead 
in the water; that the tug kept her speed and headed the tow across 
the bow of the steamer in such a way that the tide swept the tow 
against the steamer ; that the first of the barges carried one faint light 
aft which did not show ahead ; that the second barge carried no light. 
It is charged that the tug was m fault in not porting her helm or 
porting it sufficiently upon exchanging signais of one whistle with 
the steamer ; in not slackening her speed or stopping and reversing 
in time ; that her speed was excessive ; that she did not give the 
steamer a wider berth ; that she had not sufficient power to control her 
tow; that she headed her tow across the steamer's bow and allowed 
it to drift down upon her. As to the tow, it is charged, among other 
things, that it did not show proper lights. 

The tug alleged that the collision was due to the fault and négli- 
gence of the steamer in not keeping to the starboard side of the 
channel ; in proceeding at too great a rate of speed ; in not having a 
compétent master; in not having a compétent lookout; in not giving 
the tug and tow a wider berth ; in not answering the tug's signais and 
in giving no signais whatsoever ; in not stopping or doing anything to 
avôid collision. 

A great deal of the testimony was given to establish the respective 
contentions of the parties with regard to the place in the channel the 
vessels were navigating in under the narrow channel rule (article 25, 
{U. S. Comp. St. 1901, p. 2870]), but that has become unimportant in 
view of the récent décision of the circuit court of appeals in the case 
of The Islander and The Philadelphia, not yet reporttd, where it was 
held that so much of the North River as extends from 23rd street 
to the Upper Bay is not subject to the rule. This collision happened 
not very far from the center of the river and dépends for its solution 
upon the care given by the respective vessels involved to their own 
and the other's movements. 

The principal contention against the steamer is that she had no look- 
out. It appears that there was no one attending to that duty forward. 
It is claimed that there was one in the crow's nest on the foremast, 
about 75 feet from the stem and 35 feet above the deck. This man 
was not produced but there is testimony from the third officer, who was 
stationed on the bridge, that he reported the red light of the tug 
but no lights on the scows. The pilot, however, who was in charge 
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of the navigation said, in a gênerai way, that the lookout was sta- 
tioned on the forecastle head but does not daim to hâve received any 
reports from him tliere or from the crow's nest. In fact there was no 
lookout forward and it is to be considered whether that caused or 
contributed to the coUision. It is urged by the steamer that if there 
had been any number of lookouts, the resuit would hâve been the 
same and the absence of one, if it be determined that there was none, 
is immaterial. The pilot said on cross-examination that he would not 
hâve been aided by reports from a lookout, using this language: 

"Q. You don't, when you are navigating great ships 20O feet from the bows 
of the ship, you don't uiidertake to Uo tlie duties of pilot and lookout at the 
same tlme? A. I hâve to do it hecause you are up higber than tliey are aiut 
you hâve your glasses and facilities to look out, and that is ail you hâve to 
do ; there are so many vessels and scows gomg across each way it would annoy 
j'ou if they sang out every time they saw a light." 

The pilot did not see any lights on the tug or tow but the three 
towing lights. Others on the bridge of the steamer, however, saw 
the tug's red light when they first observed her but said nothing to 
the pilot about it and he navigated the ship on the supposition that a 
vessel was approaching him bound in an opposite direction. He said 
he intended to go to the westward of such vessel and pass her star- 
board to starboard. This necessitated crossing the bow of a vessel 
on his starboard hand. It can not be supposed that if he knew of 
the red light, such a dangerous manœuvre would hâve been attempted 
and it would hâve been the duty of a lookout to report the light so 
the report could hâve been heard by the pilot on the bridge. The pilot 
said he knew a vessel was above him in the river bound down but 
evidently was not aware of her movements. I think the steamer was 
clearly in fault in this respect, as well as for not stopping and reversing 
in time. She did operate her engines to achieve that purpose but 
she did not succeed in overcoming her forward motion and the col- 
lision resulted. 

The tug master's account of the collision was that the tow was about 
abreast of the New Jersey Central Ferry when he first saw the steam- 
er, showing a green light ahead, and he blew a signal of two whistles ; 
that he thought the steamer at that ti.ne shoulj hâve seen his green 
light; that he received no answer to his signal and when the vessels 
had covered half the distance between them, the steamer showed her 
red light, also right ahead, and he blew a signal of one long whistle 
to which he received no answer and then blew an alarm signal, then 
blew another long single blast; that at this time the vessels were 
within 700 or 800 feet of each other and he ported his wheel and tried 
to pull away from the steamer, changing his heading about 4 points ; 
that each scow had a light on a pôle on her stern forward of the cabin, 
the stern scow, the Orléans, having a light in the same position, to- 
wards the stern but none forward; that the steamer passed the tug 
about 200 feet away, grazed along the port side of No. 32, then struck 
the Orléans on the port side of her bow and caused the damage. This 
account is corroborated in a gênerai way by other witnesses from the 
tug, and I think may be regarded as true. 

With respect to the steamer's charges of fault, mentioned above. 
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those regardîng the speed of the tug are of no importance. She was 
probably not going more than 2 knots faster than the current, so that 
her total speed over the ground did not exceed about 4 knots and no 
fault can be found with her in that respect, and having her tow on a 
hav/ser, she could not reverse. She could, however, hâve stopped 
sooner, and in view of the absence of signais on the steamer's part, 
such a course would hâve been more prudent and perhaps effective in 
avoiding the collision, but the case is similar in principle to The Teaser 
(D. C.) 118 Fed. 81, where a tug towing a vessel on a hawser failed 
to keep her tow out of collision by stopping, was held in half damages 
in this court because she failed to stop in time, but such finding was 
reversed on appeal (137 Fed. 305, 63 C. C. A. 223), because the 
primary fault being attributable to the other vessel, there was not such 
clear proof of contributory négligence as would justify an apportion- 
ment of the damages. I think such is the case hère and the tug 
should not be held. 

. The tow is also charged with fault in not maintaining proper lights. 
It is contended that each scow should hâve had two instead of one. 
The steamer knew by the towing lights she saw on the tug that there 
was a tow several hundred feet astern. It does not seem to hâve made 
ariy différence that there was but one light on each scow instead of two. 
The libel against the tug will be dismissed. There will be a decree 
for the libelant against the steamer, with an order of référence. 



Ex parte DESJBIRO. 

Ex parte FURIA- 

(Circuit Court, D. Oregon. Aprll 15, 1907.) 

Nos. 3,084, 3,085. 

FiSH— Protection— BotTNDAET Waters— Conoueeent Législation. 

Under their respective Constitutions and the acts of Congress a<1mlttlng 
them into tlie Union, the states of Oregon and Washington, although their 
common boundary is the middle channel of the Columbla river, are each 
aceorded and hâve concurrent jurisdiction over the entire rivpr. Held, 
that B. & O. Comp. § 4092, as amended by Sess. Law? Or. l!)ii:!. p. 218, 
deelaring that it shall be unlawful for any person to taice salmon in the 
waters of the state unless such person is a citizen of the Uuited States or 
bas declared his Intention to become such, and has been a bona fide rési- 
dent of the State of Oregon or the states of Washington or Irtaho for a 
perlod of six months, etc., not having been concurred in by the I.egisla- 
ture of the state of Washington, is vold as to ail persims fisliini; for sal- 
mon in the Columbla river, regardless of their citizeusUlp or résidence. 

G. C. Fulton, for petitioners. 
Harrison Allen, for défendants. 

WOLVERTON, District Judge. The above cases îiave been, by 
■itipulation of counsel, Consolidated, and were heard together. Each 
of the petitioners was convicted in the justice's court in and for the 
precinct of Astoria, Clatsop county, state of Oregon, upon a complaint 
charging as foUows: 
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"The saîd défendant [Desjeiro on the 6th day of July and Furla on the 8th 
day of August, A. D. 1906], in the county of Clatsop and state of Oregon, then 
and there being, did then and there willfully and unlawfuUy take and flsh for 
salmon fish in the waters of this state, to wit, in the waters of the Columbia 
river, without first having been a bona fide résident of the state of Oregon, 
Idaho, or Washington for the perlod of six months prier thereto." 

And both are now held for imprisonment. 

The facts as developed at the trial before the justice, and certified 
hère under writ of certiorari, are that Desjeiro fished for and caught 
six salmon fish in the waters of the Columbia river by means of a 
floating salmon gill net at a point in said river south of the middle 
channel thereof, and opposite the county of Clatsop in the state of 
Oregon; that in taking the fish he placed the net in the waters of 
the river at a point within the boundary of the state of Oregon for 
the purpose of fishing and taking salmon fish thereby; that the net 
drifted with the current across the boundary into Washington, where 
he also fished for and caught six other salmon fish ; that he delivered 
his catch to the cannery of the Columbia River Packers' Association 
at Astoria, in Clatsop county, Or. Desjeiro was at the time a rési- 
dent neither of the state of Oregon, of Idaho, or of Washington, but 
was an actual résident and inhabitant of the state of California, and a 
subject of the King of Italy, never having been naturalized in this 
country. The same facts appear as it relates to Furia, except it is 
shown that he was a naturalized citizen, and caught fish on the Oregon 
side of the ship's channel in the Columbia river; but in ail other re- 
spects he was engaged in catching fish in violation of the statute of 
Oregon. 

The section of the statute which Desjeiro and Furia are alleged to 
hâve violated is as follows: 

"It shall be unlawful for auy person to talîe or flsh for salmon flsh or 
sturgeon in any waters of this state, unless such person be a citizen of the 
United States, or has deelared his intention to become such, and has been a 
bona fide résident of the state of Oregon, or the states of Washington or Idaho, 
for the period of six months: Provided, that a license issued by the state of 
Washington, such state having concurrent jurlsdiction on the Columbia river 
with this state, shall be deemed valid as to giU nets, and as to gill net flsher- 
men, for use on the Columbia River, as though issued by the flsh warden of this 
state." Section 4092, B. & C. Comp. as amended by Sess. Laws Or. 1903, p. 
218. 

In order to a clear understanding and solution of the question pre- 
sented for détermination, certain other provisions of the statute, as 
well as certain provisions of the statute of the state of Washington, 
should be noted in this connection. Section 4093, B. & C. Comp., as 
amended by Sess. Laws Or. 1905, p. 116, provides that : 

"Any person who is a citizen of the United States, or who has deelared his 
Intention to become such, and is a résident of tlie state of Oregon, or the states 
of Washington or Idaho, desiring to engage in the business of operating a flsh 
trap, wier, pouud net, set net, gill net, flsh wheel, or seine, or other fishing 
appliance not prohibited by law, for the purpose of catching flsh in any of 
the waters of this state, or over which the state of Oregon has concurrent 
jurlsdiction, shall make application in writing to the fish warden of said 
state, speeifying with convenient certainty the character of the appliance that 
the applicant desires to obtain license for, and the location, if for a stationary 
appliance, and upon payment of a license fee as hereinafter provided, said 



1006 152 FEDERAL EEPOETES. 

fish warden shall issue to sueh appllcant a license to operate the character of 
appliance desired in said application." 

Section 4113, B. & C. Comp., as amended by Sess. Laws Or. 1903, 
p. 237, prescribes that: 

"Any person or persons violating any of the provisions of tliis act shall be 
(let^med guilty of a misdemeanor, and upon conviction tliereof slaall be punisli- 
ed" as in said section designated. 

By section 2 of an act providing for the protection and propagation 
of the food fishes in the waters of the State of Washington, etc., Sess. 
Laws Wash. 1899, pp. 194-206, c. 117, it is enacted that : 

'Tbe use ot oct nets and glll or drift nets, subject to said license and régu- 
lation (as tliereinafter provided) for said purpose, is autliorized in ail ttie 
waters of this state, exeept as otherwise provided by law : Provided, however, 
that * * * a separate license shall be required for each trap * * » 
gill net, drift net or set net, which license shall be nunibered and dated," etc. 

And that : 

"No license shall be issued to any person who !s not a citizen of the United 
States, unless such person has declared his intention to become such one year 
prior thereto, and is and has been for one year immediately prior to the time 
of the application for license an actual résident of tl>e state of Washington : 
* * ♦ Provided, licenses issued by the state of Oregon shall be deeuied 
valid as to gill nets for use on the C!olumbia River as though Issued by the fish 
commissioner of thls state." 

Section 20 prescribes a penalty for a violation of any of the pro- 
visions of the act. 

Under their respective Constitutions and the acts of Congress ad- 
mitting them into the Union the states of Oregon and Washington, 
although their common boundary is the middle channel of the Colum- 
bia river, are each accorded and hâve concurrent jurisdiction over the 
entire river. In re Mattson (C. C.) 69 Fed. 535. And the vital and 
pivotai question involved is whether the statute under which the peti- 
tioners were convicted is invalid and inoperative by reason of noncon- 
currence therein by the Législature of the state of Washington. Al- 
most the identical question was decided in the case just cited. There 
the défendant, an inhabitant of the state of Washington, was arrested 
and imprisoned for fishing on Sunday, an act of the législative assembly 
of the state of Oregon inhibiting the conduct (Sess. Laws Or. 1891, 
p. 33), which was a gênerai law applying to ail the waters of the state. 
It was insisted that as the Législature of the state of Washington 
had not concurred in the enactment, or had not a similar statute of 
its own, the act was void, and insufficient by which to constitute the 
offense. In his détermination of the cause Judge Bellinger says : 

"It is no reason for this assumption of législative control by Oregon within 
the bonndaries of Washington that the latter state has the right to legislate 
siniilarly with référence to the river. Washington is precluded, by the légis- 
lation of Oregon over the river, from legislating otherwise. What is thus 
accorded to Washington Is not a right, but the necessity of acquiescence to 
avoid a conflict of jurisdiction. How can this state, more than Washington, 
détermine the right of the citizens of Washington to ûsh in the waters of that 
state, or prescribe the days for such fishing? Washington is wholly fore- 
elosed in the promises by the action of Oregon in determining the question 
for both states. How can thls be ealled the exercise of a concurrent jurisdic- 
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tlon? The word 'concurrent,' in Its légal and generally accepted définition, 
means acting in conjunction, and, wben applied to tlie jurisdiction o( Oregon 
to enact pénal laws for the Columbia river, it can only mean the power to enact 
sucli criminal statutes as are agreed to or acquiesced in by tlie state of Wasli- 
ington, or as are already lu force within its jurisdiction." 

The opinion was concurred în by Judge îîanford of the District of 
Washington. 

True, in that case a citizen of Washington was the défendant, but 
it does not seem to me that that fact can make any différence. The 
law, as appears from a reading of the act, was gênerai in its opération, 
as it is hère, and designed to apply aHke in ail parts of the state, and 
concurrently with Washington over the waters of the Columbia river. 
If the act was void as it respects a citizen of the state of W^ashington, 
being gênerai, it is void as to every other citizen, whether of the state 
of Washington or California, or elsewhere. It is the act of concur- 
rence betv/een the two states, in the exercise of législative authority, 
that validâtes the act and gives it the force of law, and, unless there 
is a concurrence or assent by both states to the enactment, it cannot 
hâve that force. This is the doctrine of the Mattson Case, and it has 
direct application to the case at bar. 

Now, section 4093, as amended, makes it a misdemeanor for any 
person not a résident of the state for the period of six months pre- 
ceding to take or fish for salmon fish in any of the waters of the state. 
This is a spécifie offense within itself. iVn examination of the laws of 
the state of Washington will disclose the fact that there is no such 
offense established within that state, and hence there is no concur- 
rence in the laws of the two states as to the offense. • In each state, 
Iiowever, it is required that parties desiring to fish with gill nets shall 
take out a license, and in each a violation of any of the provisions 
touching the occupation of fishing within the waters thereof is made 
a misdemeanor; so that it may be said, perhaps, that the states hâve 
legislated concurrently upon that subject. By the Washington act 
a person must be a résident of the state for one year next preceding 
before a license can be issued to him ; in Oregon the time is fïxed at 
six months; but this is a matter of minor importance, and it may be 
said that the laws in that regard are in ail material respects concurrent. 
But it is not the offense of fishing without a license that is complained 
against. It is the offense of fishing without being a résident of the 
state; and, the state of Washington not having concurred in this 
législation, the act is void as to ail persons, whether they be citizens 
of Washington or California, and is within the doctrine of the Mattson 
Case. 

Other questions were presented and argued with much force, but 
they do not appear to me to be comprehended by the issues involved, 
and it is therefore not essential that they be determined at this time. 

The order will be that the défendants be discharged. 
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LADD BIETALS CO. V. AMERICAN MINING CO., Lîmlted. 

(Circuit Court, D. Oregon. April 22, 1907.) 

Ko. 3,064. 

t, COHPORA.TIONS— FOEEIGN COEPOBATIONS— SEBVICB OF PROOESS OW. 

Tliat a corporation may be servable with process in a state other tlian 
tliat in whicli it is incorporated, it must hâve engagea m business to tbe 
extent that it may be said in a légal sensé to be doitig business therein, 
and the agent served therein must be Its authorized représentative t'or tbe 
transaction of sucli business or such as will be deemed generally to rep- 
resent the company in its corporate capacity. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 12, Corporations, § 
2GH. 

Service of process on foreign corporations, see note to 45 C. G. A. S; 78 
C. C. A. 473.] 

2. Same— DoiNG Business in Anothee State. 

ïbe transaction of a single act of business in a state by a foreign eoi-po- 
ration does not constitute tbe doing or carrying on of business tberein. 

TEd. Note. — For cases in point, see Cent. Dig. vol. 12, Corporations, § 
2520.] 

3. Same— Présence of Ofeicee in Stàte. 

TUat the secretary of a corporation went into another state for the pur- 
pose of attending to tbe taking of dépositions in a suit to which the cor- 
poration was a party does not constitute the doing of business by the cor- 
poration in such state, nor render it amenable to suit in a fédéral court 
therein by service upon such seeretary while there. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 12, Corporations, $ 
2013.] 

4. Saaie— Objection to Jtjbisdiction— Waiveb. 

A motion to quash the service of process construed, and held to be based 
on the ground that the défendant, a foreign corporation, was not doing 
business in tbe state of tbe suit, and was not subject to service therein, 
and therefore not to be a waiver of such objection. 

On Motion to Quash Service. 

The complaint herein exhiblts an action based upon a contraet, entered Intô 
In the state of Idabo, between W. C. Jones of the one part, and the défendant 
Company of tbe other. whereby the latter sold and agreed to deliver to the for- 
mer certain copper ore then at the Seven Devils Mines in the state of Idaho. 
Among other things, an advance payment of $3,000 was agreed upon. Jones 
subsequently assigned the contraet to the plaintifï corporation, and the prés- 
ent action is for a breach thereof. PlaintifC is an Oregon, and défendant a 
Montana corporation. Action was Instituted In this district, and service of 
summons, as shown by the retum of the marshal, was had within the district 
"by delivering to R. H. Kleinschmidt, who is the secretary and treasurer of 
said company, personally, a true copy of said summons," etc. In due time a 
motion was interposed, as follows : "Comes now the défendant above named 
by John H. Hall, its attorney, appearing specially and for the purposes of this 
motion only, and without submitting itself to tbe jurisdiction of this court, and 
for no other purpose, moves the court that the alleged service of summons upon 
this défendant in the above-entitled action be quashed, annulled, set aside, 
and held for naught, for the reason that this défendant is oi-ganized under and 
by virtue of the laws of the state of Montana. That it bas no property within 
the state of Oregon of any description. That it never bas and does not now, 
transact any corporate or other business within the state of Oregon, and does 
not maintain any agent, ofHcer, or other person in this state upon whom serv- 
ice of summons can be made. That said alleged service in this action was at- 
tempted to be made by serving a copy of the original thereof upon R. H. 
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Kleinsclimidt, tlie secretary and treasurer of tliis défendant, wliile he was tem- 
wrarily witbin the city of Portland." From affldavits iiled in support of and 
against the motion, it appears tliat Jones eutered into tlic contract in ques- 
tion witli the défendant corporation with a view to assiguing the same to the 
plaintiff; but it was understood between the parties thereto that, if arrange- 
ments could not be niade witb tbe plaintifî to talie the assigument, tlien Jones 
might assign to any other person or corporation satisfactory to the défendant 
Company ; it being further understood that Jones was not to be held person- 
ally to a performance of the contract or fulfillment of its conditions. Subse- 
(luently Jones came to Portland at the request, as be avers, of Kleinscluuidt, 
who was the sccretary and treasurer of the défendant company, and tliere ne- 
gotiated for an assignment of the contract to plaintiff, wliieh assignment was 
then and there made. In anticipation of such assignment, Kleinscbmidt drew 
upon Jones for the $3,000 advance payment to be nnide. and when the assign- 
ment was closed the plaintiff honored and paid tbe draft. 

It further appears that an action is pending between thèse parties in Idabo ; 
that certain dépositions were required to be taken in Portland; that Klein- 
scbmidt came to Portland to represcnt and proteot the interests of the défend- 
ant wliile such dépositions were being talcen ; that while liere be presented two 
claims against tbe plaintiff to the président of that company for settlement 
and collection ; and that it was during his stay that he was served witb sum- 
mons in manner as previously indicated. 

Snow & McCamant, for plaintiff. 

John H. Hall and G. A.^Brown, for défendant. 

WOIvVERTON, District Judge. The action is bv an Oregon cor- 
poration against a Montana corporation, and, there being no other 
ground upon which to base fédéral jurisdiction than diversity of 
citizenship, it was properly instituted in the district of the rési- 
dence of the plaintiff; the statute in such cases granting the authority 
to sue in the district of the résidence of either party. Act Gong. Marcîi 
3, 1875, c. 137, § 1, 18 Stat. 470, amended by Act Mardi 3, 1887, 
c. 373, § 1, 24 Stat. 552, and corrected by Act Aug. 13, 1888, c. 
866, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508] ; 4 Fed. Stat. 
Ann. p. 265; In re Keasbey & Mattison Co., 160 U.S. 221, 228. 
229, 16 Sup. Ct. 273, 40 L. Ed. 402. 

Two questions are thereiore presented for détermination, namely: 
First, whether proper service bas been had upon the défendant; and, 
second, whether défendant bas, by the form of motion adopted to 
quash, waived its right to object to the insufificiency of such service. 
Of thèse in their order. 

A corporation is regarded as a citizen and résident only of a state 
in which it is incorporated, and bas its principal place of business. 
Shaw V. Quincy Mining Ce, 145 U. S. 444, 453, 453, 12 Sup. Ct. 935 
36 L. Ed. 7G8. By a comity existing between the states, howeve 
corporations in one state are allowed and permitted to do business .i 
states other than those of their citizenship and résidence. Usually 
there exist statutory provisions prescribing the conditions upon which 
corporations foreign to the state may come into it, and carry on and 
transact business therein. But it frequently occurs that corporations 
intrude themselves upon the territory of other states, and transact 
business therein, regardless of the local rules and régulations, and in 
évasion of the lavi's intended for their observance. It is but com- 
pensatory justice that, wherever and whenever a corporation of for- 
152^.-04 
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eign persuasion enters into another state, and tlierein engages in 
and carries on its business, whether as its principal pursuit or aux- 
iliary thereto, and dépends upon, looks to, and expects tlie protection 
of the local government in maintaining its contractual and légal re- 
lations, it should at the same time be subjected to the local tribunals 
of judicatory for the détermination and enforcement of ail reciprocal 
relations, whether arising out of the same or other transactions. Li- 
cense and protection in governmental afïairs means subjection and 
obédience on the part of those reaping the benefits, whether they be 
individuals or corporations. That a corporation may be servable in 
a State other than that in which it is organized and incorporated, it 
must hâve engaged in business to the extent that it may be said in 
légal parlance to be doing business therein, and the agent served 
therein must be its authorized représentative for the transaction of 
suçh business, or such as will be deemed generally to represent the 
company in its corporate capacity. St. Clair v. Cox, 106 U. S. 350, 
1 Sup. Ct. 354, 27 L. Ed. 232 ; Goldey v. Morning News, 156 U. S. 
518, 15 Sup. Ct. 559, 39 L. Ed. 517. Says the court, in Fitzgerald 
Construction Co. v. Fitzgerald, 137 U. S. 98, 106, 11 Sup. Ct. 36, 
39, 34 L. Ed. 608: 

"Where a foreigii corporation is not doing business in a state, and the prés- 
ident or any offieer is not there transacting business for the corporation and 
representing it in the state, it cannot be said tliat tlje corporation is within 
the state, so that service can be made upon it." 

The palpable meaning of the court being, as will find further sup- 
port by other authorities to which I shall allude, that the doing busi- 
ness within the state must be coupled with the further fact that there 
is an oiïicer of the corporation therein also transacting such business 
for and representing such corporation. The two things must combine 
to render it legally possible to make service of summons in that state 
upon the corporation. It is always a matter for the fédéral courts to 
détermine, says Thayer, Circuit Judge, in St. Louis Wire-IVIill Co. 
V. Consolidated Barb-Wire Co. (G. C.) 32 Fed. 802, 804, "whether 
such corporation has transacted business to such an extent within the 
district, and has such a représentative or agent therein, that jurisdic- 
tion to render a personal judgment against the corporation may be 
acquired by service on that agent." 

A single transaction of business within the state is not tantamount 
to doing or carrying on business therein. I quote from the headnote 
in Cooper Manufactur.ng Co. v. Ferguson, 113 U. S. 727, 5 Sup. Ct. 
789, 28 L. Ed. 1137: 

"A corporation organized under the laws of one state does not, by doing a 
single aet of business in another state, ^yith no purpose of doing any other acts 
there, coine within tlie provisions of a statute of the latter forbidding foreign 
corporations to carry on business within it, except upon filing certificates show- 
iug their place or places of business, their agents, and other matters reijuired 
by the statute." 

To tlie same purpose is Commercial Bank v. Sherman, 28 Or. 573, 
43 Pac. 658, 52 Am. St. Rep. 811. In the case of Good Hope Co. v. 
Railway Barb Fencing Co. (C. C.) 22 Fed. 635, it appears that the 
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président of the défendant company came into the state where sued 
to adjust a controversy between the défendant and the pîaintiff grow- 
ing ont of a purchase made by the former company. In determining 
the cause, the court says : 

"In this case, the président of the défendant was hère in his représentative 
character, but tlie corporation had never been practically engaged in business 
bere. It had made purchases bere occasionally, but it could bave made them 
by correspondence as well as by the présence of its agents bere. If the pur- 
cliases had been made by correspondence it could be as logieally urged that the 
corporation was engaged in business bere as it can be now. Instead of writ- 
ing, its agent came bere in person. As it bas never l<ept an office bere, or car- 
ried on any part of its business opérations bere, or been engaged in any busi- 
ness bere, which required it to involie the comity of the laws of the state, It 
was not 'found' bere for the purpose of being sued." 

See St. Louis Wire-M:ll Co. v. Consolidated Barb-Wire Co., supra. 

I may say in this connection that, for the purpose of determining 
whether a défendant corporation is properly servable in the state 
where the action is begun, the law is the same ncw, in effect, as it was 
before the amendment ; that is, as prescribed by section 739 of the Re- 
vised Statutes [U. S. Comp. St. 1901, p. 587]. The lançuage of Swan, 
District Judge, in United States Graphite Co. v. Facific Graphite Co. 
(C. C.) 68 Fed. 442, 444, is expressive of the same doctrine. This 
case, and the one I shall subsequently cite, w^re decided after the 
amendment of section 739. The court says: 

"James O. Roundtree, the président of the défendant company in this cause, 
was not a résident agent of the corporation, for it had none such in Mlchigan ; 
and. if It be conceded that, while temporarily bere, at the time of the service 
mado upon him, be was engaged in negotiations concerning the business of 
the company, this is not sufficient to subject the défendant to the jurisdiction 
of any court In this state by reason of service made upon him." 

But, as covering the entire ground, Bufïalo Glass Co. v. Manu- 
facturera' Glass Co. (C. C.) 142 Fed. 273, is pertinent and conciusive. 
Hazel, District Judge, says: 

"The single question Is whether the said défendant is engaged In business in 
this state, and whether it is found bere witiiin the meaning of the statute for 
the service of process. Affidavits were preseuted, showing that the defend- 
ant's principal place of business is in Cleveland, Ohio ; that it is engaged in 
the manufacture of giass; and that within the past year the défendant bas 
sold in this state large quantifies of glass, and has also entered into contracts 
for the sale of glass to varions flrms and corporations engaged in business in 
this state. In short, the défendant has solicited trade In New York by corre- 
spondence and by an agent, and sells its commodity to customers located hère, 
ïhis, however, the contracts of sale not being made in this state, is not, within 
the meaning of the fédéral judiciary acts, doing business in the state to au- 
tborize the service of process on an agent or officer of a foreign corporaHon 
temporarily in the state. To authorize such service of process, the foreign 
corporation must actually and substantially be engaged in business in this 
Rtate or district, its business must bave been transacted by some agent or man- 
ager representing such corporation, and it must also appear tliat tbè local 
statute provides for suit against such foreign corporation which has been per- 
mitted to transact business within the state." 

Thèse cases cover quite fuîly the conditions pres^nted by the présent 
controversy. It is clear that the défendant compiny was not carrying 
on business within the state of Oregon. The contract upon whicli the 
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action is based was entered into and executed in the state of Idalio, 
between parties neitlier of whom was a résident or citizen of tliis state, 
so far as tlie record sliovvs. Subsequently Jones, vvlio was purchasing 
the ore, came to Portland, and there negotiatcd tlie assignaient of the 
contract to the plaintiff. True, the secretary of the défendant company 
requested that Jones make the assignment, and was cognizant, no doubt, 
of the fact that the transaction was about to take place, and, in order 
to aid him in closing it up, he sent to Portland a draft upon Jones for 
the amount of the considération for the sale of ore to be advanced, and 
the plaintiff, on taking over the assignment, honored the draft and 
paid the considération. But that transaction cannot be considered as 
doing business in this state. The transaction was single, and the de- 
fendant had no such officer or agent representing it hère as could be 
said to be carrying on the business of the company in this state, and 
undoubtedly no service made upon Jones could avail to bring the de- 
fendant into court. 

The next feature upon which it is sought to maintain that the de- 
fendant was servable hère with summons is that the secretary of the 
company came to Portland on business connected with the company. 
That business was to attend the taking of certain dépositions, in a 
cause pending between the same parties to this suit, and to subserve 
the interests of the défendant company at such examination. But this 
cannot be considered as doing business hère, any more than if the de- 
fendant had waived the matter of jurisdiction, and come into this court 
to make a défense to the présent suit. This also is only a single transac- 
tion within itself; and it has nothing to do with the ordinary business 
of the company. Such a transaction lacks ail the features of what 
is legally denominated doing business with a view of carrying on the 
business for which the corporation was organized and incorporated. 
Nor is the situation aided by the fact that while hère Kleinschmidt 
presented two claims to the président of the plaintiff corporation for 
settlement and collection. Such was not the ordinary business of the 
défendant company, in which it was engaged anywhere, and could not 
sufïice to render it amenable to the jurisdiction of the Circuit Court in 
this district. Upon the whole, I conclude that the défendant was not 
servable in this state in the manner in which service was attempted to 
be made. 

As respects the second question, the appearance of the défendant 
is spécial, and for the one purpose ; thTt is, to quash the service of sum- 
mons. A careful reading of the motion, which is set out in the state- 
ment, will show that it was not the intention of the pleader to question 
the jurisdiction oi *.he court, because the action was not brcught in 
the state where the défendant was incorporated and résides. It may 
be true that, if objection be taksn to a proceeding upon one ground 
only, it will constitute a waiver of other grounds not insisted upon; 
and it is legall)' true also that, where there is a gênerai appearance, 
there is a waiver of ail jurisdictional questions as to the perscn. But 
in this case the défendant has specified so particularly and so perti- 
nently the ground upon which it relies for quashing the service that 
there can be no question as to the true purpose of the motion; and, 
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liaving appeared specially, for the purpose of the motion only, tliere 
is no waiver of jurisdiction. 

For the reasons hère assigned, the motion to quash the service of 
sunimons will be allowed, and such will be the order of the court 



KUHN r. FAIRilOXT COAL CO. 
(Circnit Court, N. D. West Virginia. April IG. 1907.) 

CotrBTS—FEDERAL COUHTS— FOLLOWING STATE DECISION— Ri;LES OF PKOPEKTT. 

Where the liigliest court of a state decided thiit a deed to foiU under- 
lyiiig certain land did not contairi an iniplied covenant ol)lip;ating tlie gran- 
tee to sustain the surface, such décision became a rule of property, whieh 
would be followed by the fédéral courts as to land located in such state 
wUeu called on to détermine the etïcct of a similar deed. 

[Ed. Note. — For cases In point, see Cent. Oig. vol. i:i. Courts, §§ 958, 959. 

Conchisiveness of judgment between fédéral and state courts, see note 
to Kansas City, Ft. S. «S: M. R. Co. v. Morgan. 2] C. C. A. 478; Uulou & 
Planters' Bank v. City of Memphis, 49 C. C. A. 4G8.] 

Trespass on the Case. Upon demurrer. 

H. W. Williams and Harvey W. Hanner, for plaintiff. 
John Bassel, Z. T Vinson, and C. Powell, for défendant. 

DAYTON, District Judge. Barton W. Knhn, a citizen of Ohio, 
has brought this original action of trespass on the case against the 
Fairmont Coal Company, a West Virginia corporation, alleging him- 
self to be the owner of a certain tract of land in Marion county, this 
state, containing 91 acres, the coal underlying which he on November 
1, 1899, sold and conveyed to Johnson N Camden, "vvith right to enter 
unon and under said land, and to mine, excavate, and remove ail of 
said coal, and remove upon and under the said land the coal from and 
under adjacent, coterminous, and neighboring lands, and also the right 
to enter upon and under the tract and make ail necessary structures, 
roads, ways, excavations, airshafts, drains, drainways, and openings 
necessary or convenient for the mining and removal of the said coal 
and the coal from coterminous and neighboring lands to market" ; that 
this right to the coal, by varions conveyances, has vested in the défend- 
ant, Fairmont Coal Company, which has so mined it and removed the 
supporting pillars as to cause the surface to break, crack, rend, and 
sink so as to damage the value thereof, for farming and other pur- 
poses, to the extent of $10,000. To this déclaration the défendant Com- 
pany has appeared, craved oyer of the deed set forth in the déclara- 
tion, and, when read to it, has demurred and alleged that such déclara- 
tion présents in law no cause of action against it. 

It is this demurrer that I am to pass upon. It seems from the rec- 
ords and reports of the Suprême Court of Appeals of West Virginia 
that, prior to the institution of this suit, one Leander Griffin in the 
circuit court of Harrison county, this state, instituted a like action of 
trespass on the case, upon a contract or deed containing precisely the 
sâme covenants as to the removal of the coal that are presented hère, 
claiming similar damages for in jury to the overlying surface. This 
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action was heard by the state court, and it was by the judge tbereof de- 
cided that, under the grant of the deed to the company of ail the coal 
underlying the land and the right to remove the same, there was no im- 
plied réservation that the grantee must leave enough coal to support the 
overlying surface, and that no cause of action therefore existed in the 
plaintiff owner of such surface for damages done it by the mining out 
of the coal. To this judgment of the lower court a writ of error was 
sued out to the Suprême Court of Appeals of the state, where the ques- 
tion was most elaborately considered after argument twice had, upon 
the original and rehearing, and that court, with but one dissenting 
voice, afErmed the holding of the lower court. Three very elaborate 
and able opinions are filed, two in affirmance and one for dissent, which 
cover some 50 pages— 53 S. E. 24-75 (59 W. Va. 480, 2 L. R. A. [N. 
S.] 1115) — and in which the authorities, pro and con, are given and ful- 
ly discussed. 

The first question for me to détermine is whether I should follow 
the construction of this contract thus given by the court of last resort 
of the state ; for, if it is my duty so to do, under that construction, the 
plaintiff hère will hâve no cause of action, and the demurrer must be 
sustained. It cannot be gainsaid that by the deed in controversy the 
plaintiff parted with his title to the coal underlying his land, and that, 
through this deed and subséquent conveyances, title to the same bas 
become vested in the défendant company. This coal in its natural state 
is as much real estate as is the surface. This décision of the Suprême 
Court of Appeals of the state in the Griffith Case, containing precisely 
the same words of grant and covenant, must therefore be held to be 
one relating to the property right and title of the parties to real estate in 
West Virginia, and to establish the local law as to real estate so held. 
Without attempting to discuss the broad question of just when and to 
what extent fédéral courts will follow the décisions of state courts, 
which question has given rise to so much and to a considérable extent 
diverse opinion, it is sufficient to say that it is now settled beyond per- 
adventure that the fédéral courts will in ail actions at law follow and 
be governed by such décisions of the state courts of last resort which 
relate to and define the property rights and title to real estate within 
the confines of such states. In Jackson v. Chew, 12 Wheat. 153, 167 
(6 L. Ed. 683), it is said: 

"■"■f has been urged, however, at the bar that this court applies this prlnciple 
oc.y to state constructions of their ovvn statutes. It is true that many of the 
cases in which this court bas deenied itself bouud to conform to state décisions 
bave arisen on the construction of statutes : but the same rule has been ex- 
tended to other cases ; and there can be no good reason assigued why it should 
net be, when it is applying settled rules of real property. This court adopts 
the state décisions because they settle the law applicable to the case; and 
ttie reasons assigned for this course apply as well to rules of construction 
growing out of the common law as the statute law of the state when applied 
to the title to lands. And such a course is indispensable, In order to préserve 
ivniformity ; otherwise. the peculiar Constitution of the judicial tribunals of the 
«tates and of the United States would be productive of the greatest mischief 
and confusion." 

In Bûcher v. Cheshire R. R. Co., 125 U. S. 555, 8 Sup. Ct. 974, 31 
I/. Ed. 795, the Suprême Court has held: 
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"The conrti? of the United States adopt and follow tlie décisions of tiie hlgti- 
est court of a state in questions wliith concern nierely the Constitution or laws 
of that state ; also wbere a course of tliose décisions, whether foundcd on 
statutes or not, hâve become rules of property withiu the state; also in regard 
to rules of évidence in actions at law ; and also in référence to the cominon 
law of the state, and its laws and customs of a local character, when estab- 
llshed by repeated décisions." 

At page 583 of 125 U. S., page 974 of 8 Sup. Ct. (31 L. Ed. 795), 
in the opinion in this case, Mr. Justice Miller defines "the rules of 
property" referred to above to be those rules governing the descent, 
transfer, or sale of property, and the rules which affect the title and 
possession thereto. See, also, Hinde v. Vattier, 5 Pet. 398, 8 L. Ed. 
168 ; Van Rensselaer v. Kearney, 11 How. 297, 13 L- Ed. 703 ; Christy 
V. Pridgeon. 4 Wall. 196, 18 E. Ed. 322; Williamson v. Suydam, 6 
AVall. 723, 18 E. Ed. 967 ; Williams v. Kirtland, 13 Wall. 306, 20 L. Ed. 
683; Walker v. Commissioners, 17 Wall. 648, 21 L. Ed. 744; Tovvn- 
send V. Todd, 91 U. S. 452, 23 h. Ed. 413 ; U. S. v. Eox, 94 U. S. 315, 
24 L. Ed. 192; Barrett v. Holmes, 102 U. S. 655, 26 L. Ed. 291; 
Peters v. Bain, 133 U. S. 670, 10 Sup. Ct. 3-54, 33 L. Ed. 696 ; Ran- 
dolph's Ex'r V. Quidnick Co., 135 U. S. 457, 10 Sup. Ct. 655, 34 L. 
Ed. 200 ; De Vaughn v. Hutchinson. 165 U. S. 566, 17 Sup. Ct. 461, 
41 L. Ed. 827 ; Traction Co. v. Mining Ce, 196 U. S. 239, 25 Sup. Ct. 
251, 49 L. Ed. 462. 

But, in addition to ail thèse authorities, I think the question deci- 
sively settled by the case of Foster v. Elk Fork Oil & Gas Co., 90 
Fed. 178, 32 C. C. A. 560, arising in this state and decided by the 
Circuit Court of Appeals for this circuit, where it îs held: 

"The décisions of the courts of a state as to the construction and effect of 
mining leases therein establish a rule of property whicU vvill be recoguized and 
followed by the fédéral courts." 

No better case, it seems to me, could be found to illustrate the wis- 
dom of this rule so uniformly upheld by fédéral décisions than the one 
at bar. Suppose this court should not follow the ruling made by the 
state court, but, on the contrary, should hold the opposite. In such 
case, the right, title, and interest of this coal company in and to the 
coal held by it under thèse contracts with identical terms would be whol- 
ly dépendent upon the résidence of the several vendors. So long as 
such vendor remained a citizen of West Virginia, he would be bound 
by the décisions of the courts of the state holding the company to hâve 
the unrestricted right to mine eut and remove its coal in its entirety, 
regardless of damage donc to the overlying surface. The moment 
he became a nonresident he could appeal to this court, holding that 
the company's right, title, and interest to its coal was limited by an en- 
forceable implied liability to remove only so much thereof as could 
be safely done without danger to the overlying surface. The mis- 
fortune, not to say absurdity, of such a situation, makes uniformity 
of décision a necessity, and the Suprême Court has wisely held that, 
whether fédéral courts in such cases may approve or disapprove of the 
judgment of the state court, they will nevertheless follow them. A 
striking illustration of this consistent course on the part of the Su- 
prême Court appears when we remember that, in 1819, Chief Justice 
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Marshall rendered the opinion in Baptist Association v. Hart, 4 Wlieat 
1, 4 L. Ed. 499, a Virginia case, wherein he held a devise to this re- 
ligious body void, both as a conveyance to a voluntary association and 
as a charity, ruling that courts of equity had no power to administer 
such charities. This doctrine was reaffirmed in Kain v. Gibboney, 
101 U. S. 362, 25 Iv. Ed. 813, another Virginia case, in 1879, although 
in Russell v. Allen, 107 U. S. 163, Mr. Justice Gray, at page 167, 2 
Sup. Ct. 327, 27 E. Ed. 397, says the original case was decided upon 
an imperfect sui'vey of the early Englisn authorities, and upon the 
theory that the English law of charitable uses, which, it was admitted, 
would sustain the bequest, had its origin in the statute of Elizabeth 
which had been repealed in Virginia. That theory bas since, upon 
a more thorough examination of the précédents, been clearly shown to 
be erroneous. Vidal v. Girard's Ex'rs, 2 How. 127, 11 E. Ed. 205 ; 
Perin v. Cary, 24 How. 465, 16 L. Ed. 701; Ould v. Washington 
Hospital, 95 Q. S. 303, 24 L. Ed. 450. And the only cases in which 
this court bas followed the décision in Baptist Association v. Hart 
hâve, like it, arisen in the State of Virginia, by the décisions of v/hose 
highest court charities, except in certain cases specified by statute, are 
not upheld to any greater extent than other trusts. Wheeler v. Smith, 
9 How. 55, 13 L. Ed. 44 ; Kain v. Gibboney, 101 U. S. 362, 25 E. Ed. 
813. 

The demurrer to this déclaration must therefore be sustained, as 
presenting in law no cause of action. 



TPIE C. VAN COTT. 

Pistrict Court, S. D. New York. February 19, 190T.) 

1. TowAGE— Leaving Tow AT Knd op Pieb IN East River— Liabilitt of Tuo 

FOB INJUEY OP Tow IN COLLISION. 

A tug was chartered to tow a canal boat to a certain pier in East river, 
where sbe was to be shortly piciced up by anotlier tow and taken to her 
place of loading. On reaching the pier she was placed at the end of tha 
same outside of three other boats also waiting for the same tow, where 
she remained in violation of the state statute until she was injured in a 
collision With another vessel. The évidence tended to show that the po- 
sition was a convenient one from which to be picived up by the other tow, 
and that the master made no objection to the place, and the master of the 
tug testifled that if objection had been made he would hâve placed her 
elsewhere. Held, that the tug was not in fault and could not be charged 
with liability for the damages resulting from the collision. 

In Admiralty. 

James J. Macklin and Ea Roy S. Gove, for libellant. 
Alexander & Ash, for claimant. 

ADAMS, District Judge. This action was brought by Thomas A 
Quigleyj the owner of the canal boat William S. Deyo, to recover half 
of the damages sustained in conséquence of a collision between the 
Deyo and a boat in tow of the steamtug Chauncey M. Depew on the 
16th of May, 1903. In the first instance ail of the damages vv^ere 
sought to be recovered from the Depew and this court allowed a full 
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recovery. The Chauncey M. Depew (D. C.) 130 Fed. 59. On appeal, 
the recovery was reduced to one half on account of the Deyo lying at 
the end of the pier in contravention of the Lavvs of New York prohibit- 
ing vessels from so lying, 139 Fed. 236, 71 C. C. A. 303. The Van 
Cott tovved the Deyo to the pier where she was injurcd and left her 
there. 

The principal allégations of the hbel are : 

"Third: Tliat on or about the 15th day of Jlay, 1903, the saicl Propellcr C. 
Van Cott for a valuable considération took the said Caiiai i)oat William S. 
Deyo in charge to be tovved to a place of safety to wait for the towing tug of 
the Port Reading tow ; that the said Propcller C. Van Cott took the said 
canal boat in tow on the afternoon of that day and illegally and unlawfuliy 
left her at the end of the pier at 91st Street East River ontside of three other 
boats whieh were lying at the said pier contrary to the provisions of the Stat- 
ntes of the State of New York ; that said canal boat was permitted to lie at 
the end of said pier tlll the evening of said day whcn the said canal boat waa 
struck and seriously injured by a barge in tow of the Steamtug Chauncey 
M. Depew. 

Fourth : That by reason of being left to lie at the end of said pier illegally 
and nnlawfuUy by the said Propeller C. Van Cott the libellant was able to re- 
cover only one-half of his damages as aforesaid against the said Stenmtu? 
Chauncey M. Depew and the samo was so denided by the United States. Circuit 
Court of Appeals in an action by the lit)ellant as;ainst the said Steamtug 
Chauncey M. Depew to recover the damages aforesaid." 

The principal allégations in the answer are : 

"Third: Claimant, upon information and belief, answering the third article 
of said litiel admits that on the 15th day of May, 1903, the steamtug 'G. Van 
Cott' left the canal boat 'William S. Deyo' at the end of the pier at the foot 
of 91st Street, East River, outside of three other canal boats. ïliat the master 
of said canal boat carelessly and negligently permitted her to remain there 
during the succeeding night until she was stnick by a boat in tow of the tug 
'Chauncey M. Depew' ; and dénies each and every other allégation contained 
In said article. 

Seventh; On the afternoon of the 15th day of May, 1903, the steamtug 'C. 
Van Cott' was hired by the libellant to tow the canal boat 'William S. Deyo' 
from Astoria to the end of the pier at foot of Ninety-first Street, East River 
and leave her there for the Port Reading tow. Said canal boat at said time 
was light and was bound for a loading berth in the State of New .Tersoy. The 
northerly side of said pier is oceupied by an ice company and vessels are not 
permitted to land there. On the southerly side the water is shallow, so it is 
not safe for tugs to enter the slip on that side of the dock. It is usual and 
customary for vessels bound for the Port Reading tow to be left tem])orarily 
at the end of the wharf, so that they can be readily taken in tow and brouglit 
to their destination by the tugs of said towing company. The Van Cott rcaeh- 
ed said place witli said canal boat at about 6 P. M. The tide at the time was 
low water ebb and the vv'eather clear. On her arrivai she found tlu'ee vessels 
were made fast abreast of each otlier at the outer end of the pier also waiting 
for the Port Reading tow, and the steamtug Van Cott, at tlie request of the 
master of said canal boat, made the Deyo fast outside of said vessels, and left 
her there In safet.y. It was the expectation at the time that she would be 
shortly picked up by the said l'ort Reading tow and talcen thence to her load- 
Ing berth. Said tug performed her said services carefully and properly in ac- 
cordance with its contract with the master of said canal boat, and her bill for 
services was approved and paid. 

Eighth: The damages complained of In the Hbel were not caused by or 
throtigh any fault or act of négligence of said steamtug, but were caused by 
the fault and négligence of said canal boat in reniaining during the night In. 
her berth and in not hauling alongside of the southerly side of the pier which 
she could readily hâve done." 
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Considérable évidence bas been adduced in tbe matter and it tends 
to support the respective claims. There is more than the usual conflict. 

The only writings which would afford any aid in the solution were 
a towing bill and a book of the charterer of the Deyo. The bill, which 
was signed by the master of the Deyo, purported to show a charge due 
the Van Cott for towing the Deyo from Astoria to 96th Street, but 
the "6" showed indications of having been altered from some other 
figure and the bill taken altogether is not of much use. The entries 
in the book of the charterer were so much mixed up, without any 
adéquate explanation, that they are of the same character and en- 
titled to little credence. The master of the Deyo testified that he 
engaged the Van Cott in Astoria to tow him to 96th Street but was 
taken to 91st Street and that he objected to having his boat left on the 
outside of the other beats at 91st Street, nevertheless the Van Cott 
did so leave her. It does not appear that the master of the Deyo 
interposed any objection to the place. 

The witnesses on behalf of the Van Cott were principally her master 
and deck hand, who were at the time of the trial in other employ. 
They said in substance that the Deyo was taken in tow at Astoria 
and left at the end of the pier pursuant to instructions received from 
the tug's office; they found three other boats waiting for the same 
tow at the end and placed the Deyo outside of them. The man in 
charge of the office said that the order to tow came there from the 
charterer by téléphone to take the Deyo to the foot of 91st Street. 
The tug's witnesses said that they left her where they did without ob- 
jection and it was a proper and convenient place for the boat to be 
picked up by the Port Reading tow, which the boat desired, but they 
would hâve placed her elsewhere if the master had asked. 

The case has been warmly contested throughout. The burden of 
proof was of course upon the libellant and it has not sustained it. On 
the contrary, the testimony shows that the tug was not in fault in any 
respect. 

The libel will be dismissed. 
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WEST PUB. CO. V. EDWARD THOMPSON CO. 
(Circuit Court, E. D. New York. April 9, 1907.) 

1. Bquitt — Takinq Pboofs — Dépositions — Suppression— Admissibilitt in 
Part. 

A motion to supprcss dépositions taken in rebuttal, on the ground that 
the testimony therein is also in cliief. must be overruled if any part of 
such testimony is proper in rebuttal and if tlie rebuttal testimony cauuot 
be separated from tbat which Is not rebuttal. 

2. SaME— ÉVIDENCE IN CHIEF TAKEN IN REBDTTAU 

Wbere dépositions taken in rebutta], in a suit in equity in a fédéral 
court, contain testimony properly in rebuttal, and also additional évidence 
In support of the main case, the défendant is entitled, on a proper showing 
to an extension of time, to take testimony to meet such new évidence. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 19, Equity, § 734.] 

On Motion to Strike Out Dépositions. 

William B. Haie (Edmund Wetmore, o£ counsel), for complam- 
ant. 

Walter Large (John L,. Hill and Charles Porterfield, of counsel), 
for défendant. 

CHATFIELD, District Judge. In this action in equity the com- 
plainant's time for the taking of testimony has expired, as has also 
that of the défendant ; the situation being set forth in an opinion filed 
herein on a prior motion (151 Fed. 138), on the 23d day of February, 
1907. In rebuttal, the complainant has ofifered certain dépositions, 
consisting of testimony and printed volumes, or excerpts from printed 
volumes, arranged in parallel columns. Thèse dépositions in con- 
sidérable number, and many pages in length, contain the testimony 
of certain witnesses, some of whom were not available at the time of 
the taking of testimony by the complainant, and some perhaps avail- 
able, but whose testimony would hâve been purely négative until the 
defendant's case was in. Questions asked by the défendant in its 
case furnished a ground for the calling of thèse witnesses in rebuttal, 
and the dépositions to which objection is now made were taken as 
a part of that rebuttal. The défendant now moves to strike out the 
dépositions as a whole, or, in the alternative, if any part of the dép- 
ositions be allowed to stand as rebuttal, that the défendant hâve time 
to produce évidence in its own behalf to answer such portions of the 
dépositions objected to as may properly be considered not only re- 
buttal, but examination in chief. 

In First Nat. Bank v. Rush, 85 Fed. 539, 29 C. C. A. 333, the Cir- 
cuit Court of Appeals said : 

"General objections to a déposition must be overruled, if any part of the 
déposition appears to be admissible in évidence, or if the proponent calls at- 
tention to any part which is admissible in any view of the case. Such objec^ 
tions raise th- issues whether or not the proposed évidence is admissible un- 
der any circumstances or for any purpose, but they raise no other issue. If a 
court overrules them, its ruling must be sustained, unless it clearly appears 
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that none of the évidence admitted could be lawfuUy received under tlie plead- 
ing and évidence in the case. If it sustains such objections, its ruling niust 
be reversed, if any part of the évidence rejected was admissible upon any is- 
sue before the court." 

Also, Bamford v. Lehigh Zinc and Iron Co. (C. C.) 33 Fed. 677 ; 
American Exp. Co. et al. v. Lankford, 93 Fed. 380, 35 C. C. A. 353. 

Numerous authorities show the scope of rebuttal testimony, from 
which cases a few quotations are as foUows: 

"Rebutting évidence is that which is glven by a party in a cause to explain, 
repel, contradict, or disprove the faets given In évidence by the other side. 
Directness In the technical sensé is not essential to give the évidence that 
character, nor is It necessary that the contradiction should be complète and 
entlre, in order to admit the opposing testimony. Circumstances may be of- 
fered to rebut the most positive statement, and It Is only necessary that the 
testimony offered should hâve a tendency to esplaln, repel, counteract, or dis- 
jjrove the opposite statement, In order to render it admissible." United States 
V. Holmes, 1 CllÉf. (U. S.) 98, 26 Fed. Cas. No. 15,382. 

"Kebuttlng évidence is that which repels or counteracts the effect of évi- 
dence which bas preceded it. Evidence which shows that the évidence of the 
opposite party was not entitled to the force and efEect which the law imputes 
to It prima facle must in its strictest sensé be rebutting." Davis v. Hamblin, 51 
Md. 525, 529. 

"Rebutting testimony is addressed to évidence produced by the opposite party, 
and not to his pleading." Lux v. Haggin, 69 Cal. 255. 10 Pac. 674, 767. 

"The rule is that évidence in reply must bear directly or indirectly upon 
the subject matter of defence, and ought not to consist of new matter uncon- 
nected with the defence, and not tending to controvert or dispute it." United 
States V. Gardiner, Fed. Cas. No. 15,186a. 

In Chadbourne v. Franklin, 5 Gray (Mass.) 312, Chief Justice Shaw 
held that it was no objection to testimony offered by plaintiff in re- 
buttal, which tends to contradict the defendant's witnesses in a ma- 
terial point that it also tends to corroborate the case made by the 
plaintiflf's évidence in chief. 

The défendant, while not disagreeing with tle compla'nant as to what 
is testimony in rebuttal, takes the position that the dépositions objected 
to are in reality the testimony of witnesses newly discovered, after- 
thoughts, and portions of the complainant's case which were made dé- 
sirable by the testimony produced on behalf of the défendant. The 
court is of necessity compelled to pass upon the question, and not leave 
the parties to objections upon the final hearing upon any testimony 
which eithef side may see fit to prôduce before the spécial examiner. 
The time for taking testimony havihg totally elapsed, unless some order 
is made, the case must be heard upon the record as it stands at présent. 
To strike out the dépositions without decidlng whether any of the ques- 
tions and answers are proper rebuttal, would resuit in making thèse dép- 
ositions a part of the record on appeal, while the défendant would be 
entirely prevented from the further talcng of testimony. If any of the 
testimony were properly rebuttal, the Circuit Court of Appeals would 
then hâve the complainant's entire record, but would be compelled to 
send the case back for further hearing, or leave the défendant without 
opportunity to answer new évidence of the complainant in the par- 
ticular dépositions. On the other hand, to deny the motion 'to strike 
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eut the dépositions nécessitâtes considering whetlier the défendant 
should hâve an opportunity to put in further évidence as a part of its 
défense. From such examination of the dépositions as may hastily 
be made, it would seem that a portion of each déposition is within 
the limits of rebuttal testimony, and, if this situation arose in the trial 
of a case with a jury, a portion of each déposition would be allowed 
in rebuttal. But each déposition also contains matter which, while 
meeting the requirements of rebuttal testimony, is additional évidence 
for the complainant in support of its case, and it is impossible on this 
motion to go through and strike out, question by question and clause 
by clause, the testimony which is not strictly rebuttal. The only other 
course seems to be to give the défendant a chance to take such testi- 
mony as may be required by the présent condition of the case, with 
the dépositions objected to in évidence. 

The défendant, however, has not, in making the alternative motion, 
indicated what testimony it wishes to introduce, nor how much time 
it will require. Again, referring to the situation upon a trial before 
a jury, if the défendant should wish to call witnesses after testimony 
has been given in rebuttal, the court would certainly require the de- 
fendant to say who the witnesses were, and to indicate what it was 
desired to prove, and would rule accordingly. The défendant will 
therefore be given time to take the testimony it desires, if it can satis- 
fy the court that it has any witnesses who can give testimony that is 
compétent and material to the présent condition of the issues; but 
it must, either by affidavit or by statement upon a further hearing, 
indicate who the witnesses will be, what their testimony in a gênerai 
way will prove, and how much time will be needed in its opinion for 
the purpose. 

A further hearing will be had at 4 o'clock upon the afternoon of 
April 12th. 



MEMORANDUM DECISIONS. 



THE ANN .T. TEAINER. THE BAY PORT. (Circuit Court of Appeals, 
Fourtii Circuit. April 9, 1007.) No. (;i)2. A])pc;U trom tlio District Court of 
the United States for tlie Eastern District of Vii'Kiuia, at Xorfollv;. Edward R. 
Baird, Jr., for appel lant. Floyd Huches and Steplieu K. .Jones (Carver & 
Blodgett, on the hrief), for appoUce. Before GOFF and PKITCIIAKD, Circuit 
Judges. and McDOWKLIj. District .Judge. 

McDOWELE, ]>istrict Judge. The opinion of the trial court is reported in 
144 Fed. 896, 899. After careful study of the record we are of opinion that 
the trial court decided this case properly. The opinion below accords so en- 
tirely with our views that it is hereby adopted as the opinion of this court. 
Afflrmed. 
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DILLINGIIAM y. BAKLEY et ux. (Circuit Court of Appeals, Fourth Oli>- 
•cuit. May 7, 1907.) No. 701. Appeal from the District Court of the United 
States for the Eastern District of Virginia, at Norfollv. L. L. Lewis, U. S. 
Atty. (Ro. H. ïalley, Asst. U. S. Atty., on tlie brief), for appellant. Mary Phil- 
broolc, for appellees. Before PRIïCHAKD, Circuit Judge, and McDOWELL, 
District Judge. 

PER CURIAM. We hâve carefully considered the questions involved in thia 
■case, and we find no error in the rulings of the learned Judge who tried the 
case below. ïherefore we affirm the ,1udgment of tlie court below, fully cûn- 
curring in the opinion, which is to be f ound in 148 Fed. 56. 



HOPKINS et al. v. HBBARD. (Circuit Court o£ Appeals, Sixth Circuit. 
May 17, 1907.) No. 1,651. Pétition for Leave to File Bill of Review. C. B. 
Matthews and E. P. McQueen, for petitioners. T. E. H. McCroskey, for re- 
spondent. Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

PER CURIAM. This is an application for leave to apply to the Circuit Court 
for the Eastern District of Tennessee for permission to file in that court a bill 
to review a final decree of that court, which, upon appeal, was aflirmed by this 
court, in a cause styled David W. Belding et al. v. Charles Hebard, 103 Fed. 
.532, 43 O. 0. A. 290. Without deciding any question which may be involved 
in the application for leave to file such a bill, this court, for reasons satisfac- 
tory, now consent that the petitioners may apply directly to said Circuit Court, 
which court will grant or refuse permission as it may be advised. Board of 
Councilmen of City of Frankfort v. Deposit Bank, 124 Fed. 18, 59 0. C. A. 538. 



KEAN V. DIOKINSON. (Circuit Court of Appeals, Fourth Circuit. April 9, 
1907.) No. 699. Appeal from tlie District Court of the United States for the 
Eastern District of Virginia, at Richmond. Legh R. Page (W. J. Leake, on the 
brief), for appellant. G. A. Hanson, for appellee. Before GOFF and PRITCH- 
ARD, Circuit Judges, and McDOWELL, District Judge. 

McDOWELL, District Judge. The opinion of the trial court (In re Bolling, 
ID. C] 147 Fed. 786) is entirely in consonance with our views, and it is héreby 
adopted as the opinion of this court. Aflirmed. 



In re NORTHERN S. S. CO. (Circuit Court of Appeals, Second Circuit. 
April 8, 1907.) On Pétition for a Writ of Mandamus. See 140 Fed. 263. John 
C. Shaw and Herbert K. Oakes, for petitioner. Before WALLACB, LACOMBE, 
and TOWNSEND, Circuit Judges. 

PER CURIAM. The decree below awarded interest upon the amount of 
damages "until the same shall be paid." As modified by this court, the award 
of interest Is undisturbed, except as to the item of demurrage. The court below 
bas correctly interpreted the mandate. The application of the pétition is de- 
nied. 



TOY GAUP V. UNITED STATES. LOY TOO v. SAME. (Circuit Court of. 
Appeals, Second Circuit. April 12, 1907.) Nos. 292, 293. Appeals from the 
District Court of the United States for the Northern District of New York. 
R. M. Moore, for appellant. H. E. Owens, for the United States. Before 
WALLACB, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Orders aflirmed. (147 Fed. 750). 



WEEMS STEAMBOAT CO. OF BALTIMORE CITY y. PEOPLE'S STEAM- 
BOAT CO. et al. (Circuit Court of Appeals, Fourth Circuit. May 7, 1907.) 
No. 662. Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia, at Richmond. St. George R. Fitzhugh and George W. Wil- 
liams, for appellant William D. Carter, for appellees. Before GOFF and 
PRITCHARD, Circuit Judges, and McDOWELL, District Judge. 

PER CURIAM. A careful examinàtion of the record Impels us to an afflrm- 
ance of the decree appealed from. The opinion of the court below, reported in 
141 Fed. 454, bas our approval. 
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COUCH PATENTS CO. r. NEW YORK WOVEN WIRB MATTKESS CO. 
(Circuit Court, S. D. New York. May 23, 1907.) Action In equity to restrain 
alleged infringement of claims 1 to 8, inclusive, and daim 12, of United States 
letters patent No. 712,718, to Adrian de Piniec-Mallet, dated November 4, 1902, 
for extensible bedstead or couch. Charles Neave and Linzee Blagden, for com- 
plainant. Roberts & Mitchell and Cliarles C. Gill (Odin Roberts, of counsel), 
for défendant. 

RAÏ, District Judge. On tlae whole, and in view of the prier art, I am sat- 
isfled of the validitj- of the claims of the patent in suit, and that défendant 
infringes. Anticipation is not established. There will be a decree for com- 
plainant, with costs. 



LOONEN V. DEITSCH et al. (Circuit Court, S. D. New York. April 10, 
1907.) lu Equity. On demurrer to bill. Goepel & Goepel, for complainant 
Joseph H. Levy, for défendants. 

HAZBL, District Judge. The demurrer to the bill on the grounds that it 
does not affirmatively allège that the complainant complied with the require- 
ments of Act Feb. 20, 1905, c. 592, 33 Stat. 724 [U. S. Couip. St. Supp. 1905, 
p. 667], relating to registration of trade-marks, and that it does not allège any 
date of adoption and use of the trade-niark in suit in the United States, is 
overruled, with costs. Défendants may answer within 20 days. 
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